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Abe  Stein  Co.  ▼.  Bobertson 67  N.  T.  Supp.      49 

Jndcment  afflrmed.    (0  N.  B.  £2>,  167  N.  T.  lOL 

Ackerman  t.  Rubens 60  N.  Y.  Supp.    760 

Judcment  rerened.    M  N.  HL  750.  1«7  N.  T.  40B. 

Ahr  T.  Marx 60  N.  Y.  Supp.  1091 

Jndxmeiit  mfflrmed.    W  N.  B.  UOS,  1(7  N.  T.  581. 
Albany  Ezcb.  Sav.  Bank  t.  Brass 68  N.  Y.  Supp.    891 

MoUon  to  diimlM  appeal  dented.    60  N.  B.  U06,  1(7  N.  Y.  (16. 

Alblnger,   In  re 6S  N.  Y,  Supp.  110* 

Appeal  dlamtssed.    (0  N.  B.  UOS,  166  N.  T.  (34. 

Albrlng  T.  New  York  Cent  &  H.  R,  R.  Co 61  N.  Y.  Supp.    763 

Appeal  dlamiMed.    (0  N.  B.  U0(,  1(7  N.  T.  528. 

Atlantic  Trust  Co.  v.  Holdsworth 03  N.  Y.  Supp.    766 

Judsmeot  affirmed.    (0  N.  B.  1106,  167  N.  Y.  532. 

\me8  V.  Manhattan  Life  Ins.  Co 62  N.  Y.  Supp.    769 

Judemeat  affirmed.    (0  N.  B.  U06,  167  N.  Y.  584. 

^tony   V.    Dlckel 57  N.  Y.  Supp.  1090 

Judgment  affirmed.    (0  N.  B.  1100,  167  N.  Y.  630. 

Austin  T.  Hlckok 61  N.  Y.  Supp.  1131 

Judcment  affirmed.    (0  N.  B.  1107,  1(7  N.  Y.  508. 

Balrd  t.  Sbeeban 66N.  Y..Supp.    228 

Judgment  affirmed.    (0  N.  B.  1107,  16(  N.  Y.  63L 

Benecke  t.  Haebler 58  N.  Y.  Supp.      16 

Judgment  affirmed.    (0  N.  B.  1107,  16(  N.  Y.  (31. 

Blnghamton  Trust  Co.  T.  Wales 60  N.  Y.  Supp.  1138 

Judgment  affirmed.    60  N.  E.  U07,  167  N.  Y.  588. 

Brace  t.  City  of  GlOTersville ...56  N.  Y.  Supp.    831 

Judgment  affirmed.    60  N.  B.  770,  1(7  N.  Y.  462. 

Bracken  v.  Atlantic  Trust  Go 59  N.  Y.  Supp.  1099 

Judgment  affirmed.    (0  N.  E.  772,  167  N.  Y.  510. 

Bradley  t.  Seaboard  Nat.  Bank 62  N.  Y.  Supp.      61 

Judgment  rereraed.    60  N.  B.  771.  167  N.  Y.  427. 

Bronner  ▼.  Rouss 68  N.  Y.  Supp.  1137 

Judgment  affirmed.    (0  N.  B.  1107,  167  N.  Y.  57(. 

Brown  t.  New  York  Cent.&.H,  R.  R.  Co 69  N.  Y.  Supp.    672 

Judgment  affirmed.    60  N.  B.  1107,  1(6  N.  Y.  026. 

Bmger  ▼.  Bncbtenkircb... • 67  N.  Y.  Supp.    814 

Judgment  reraraed.    (0  N.  B.  420,  1(7  M.  Y.  163. 
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Bryant  t.  Allen «7  N.  T.  Supp.      » 

MoUon  to  dlsmlsi  apiWAl  denied.    60  N.  B.  UOT,  166  N.  T.  617. 

Bnrnbam  t.  Deuike 66  N.  T.  Supp.  1127 

Order  affirmed.    60  N.  B.  IIOT,  16T  M.  t.  621. 

Oaffrey,  In  re , 82  N.  T.  Supp.  1133 

Appeal  dismissed.    60  N.  B.  UOT,  166  N.  T.  618. 

Oarr  T.  NaUonal  Bank  &  Loan  Co 68  N.  Y.  Supp.    613 

Judgment  affirmed.    60  N.  B.  tO,  16T  N.  T.  SIB. 

Central  Tnwt  Co.  v.  Polsom B7  N.  Y.  Supp.    604 

Jodgment  affirmed.    60  N.  B.  6M,  167  N.  T.  266. 

Obabot,  In  re 60  N.  Y.  Supp.    WT 

Order  affirmed.    60  N.  B.  698,  167  N.  T.  880^ 

Chapman,  In  re 6»  N.  Y.  Supp.  1131 

Order  affirmed.    60  N.  B.  U08,  167  N.  T.  61». 

Ohapman  ▼.  City  of  New  York 68  N.  Y.  Supp.  1135 

Judgment  affirmed.    61  N.  B.  108,  168  N.  T.  80. 
Chicago  Lumbering  Co.  t.  Hartman 66  N.  Y.  Supp.  1106 

Judgment  affirmed.    60  N.  B.  U08,  167  N.  T.  610. 

Chllds  V.  Waterloo  Wagon  Co 67  N.  Y.  Supp.    620 

Judgment  affirmed.    60  N.  B.  1108,  167  N.  T.  676. 

Ohoate  v.  City  of  Buffalo 57  N.  Y.  Supp.    88S 

Order  affirmed.    60  N.  B.  1108,  167  N.  T.  697. 

Olty  Of  Buffalo,  In  re 66  N.  Y.  Supp.  1128 

Order  affirmed.    60  N.  B.  689,  167  N.  T.  06. 

City  of  New  York,  In  re 68  N.  Y.  Supp.    196 

Order  effirmed.    60  N.  E.  U08,  167  N.  T.  6Z«. 

City  of  Rochester,  In  re 69  N.  Y.  Supp.    628 

Order  affirmed.    60  N.  B.  1108,  167  N.  T.  686. 

City  of  Syracuse  y.  Stacy 61  N.  Y.  Supp.    165 

Motion  to  dismiss  appeal  denied.    60  N.  B.  1108,  167  N.  T.  tU. 

Clark  T.  Schwarzwaelder 61  N.  Y.  Supp.  1134 

Order  affirmed.    60  N.  B.  1108,  167  N.  T.  687. 
Caeveland  t.  New  Jersey  Steamboat  Co 52  N.  Y.  Supp.  1139 

Judgment  affirmed.    60  N.  B.  1108,  167  N    T.  678. 
Cody  T.  Turn  VerPln  of  City  of  New  York 64  N.  Y.  Supp.    219 

Judgment  affirmed.    60  N.  E.  1108,  167  N.  T.  607. 

Colwell  T.  Chapter  General  of  America,  Knights  of  St 

John  and  Malta 69  N.  Y.  Supp.  1132 

Appeal  dlsmlased.    60  N.  B.  U08,  16T  M.  Y.  6U. 

ColwcU  Lead  Co.  v.  Stone 67  N,  Y.  Supp.  118S 

Judgment  affirmed.    60  N.  B.  U09,  167  N.  Y.  639. 

Commercial  Bank  ▼.  Waters 60  N.  Y.  Supp.    981 

Order  affirmed.    60  N.  E.  U09,  167  N.  Y.  688. 

Commercial  Pub.  Co.  r.  Beckwith 69  N.  Y.  Supp.  1101 

Judgment  reversed.    GO  N.  E.  642,  167  N.  Y.  889. 

Cbnlon  t.  Starbuck 68  N.  Y.  Supp.  1135 

Appeal  dismissed.    60  N.  B.  1109,  166  N.  Y.  688; 

Obok  T.  White 00  M.  Y.  Supp.    156 

Judgment  affirmed.    60  N.  B.  U09,  167  ft.  T.  iflL 
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OorbettT.  Spring  Garden  Ins.  Oo 68  N.  T.  Snpp.    148 

JudgmeDt  affinnsd.    60  N.  B.  U09,  U7  M.  T.  EM. 

Oorbln  t.  Baker 67  N.  T.  Snpp.    249 

Judgment  afflnned.    «  N.  O.  tSt.  W  N.  T.  118. 

Cox  ▼.  Wisner ,. 60  N.  Y.  Snpp.    848 

Judcment  afflnned.    60  N.  O.  1109,  1S7  N.  T.  679. 

Ooyle  V.  Ward M  N.  Y.  Supp.    888 

Judgment  affirmed.    W  N.  B.  5M,  1(7  N.  T.  240. 

CroUy   T.   Devlin 68  N.  Y.  Snpp.  1186 

Judgment  affirmed.    60  N.  ft.  U09,  1(7  N.  T.  675. 

Cnming  t.  Boderlck B8  N.  Y.  Snpp.  1008 

Judgma-it  affirmed.    60  M.  B.  UOt,  167  N.  T.  671. 

Curry  v.  Wlbom 67  N.  Y.  Snpp.  1186 

Judgment  affirmed.    «0  N.  B.  1100,  168  N.  T.  Memoranda,  1 

Curtis  T.  Albee 62  N.  Y.  Snpp.  1184 

Judgment  revened.    (0  N.  B.  660,  1«7  N.  T.  S60. 

Daley  v.   Brown 60  N.  Y.  Supp.    840 

Judgment  affirmed.    60  N.  B.  ISt,  167  N.  T.  SSL 

Daly  T.  Lee 57  N.  Y.  Supp.    283 

Order  r.fflrmed.    60  N.  B.  U09,  167  M.  T.  H7.  * 

DsTlefh  In  re 67  N.  Y.  Supp.    482 

Order  reversed.    <1  N.  B   IIS,  168  N.  T.  M. 

Day  T.  Sun  Ins.  Office 67  N.  Y.  Supp.  1088 

Judgment  afflimed.    60  N.  B.  1110,  W  N.  T.  648. 

De  Baun  t.  Moore ' 52  N.  Y.  Supp.  1002 

Judgment  affirmed.    60  N.  B.  1110,  167  N.  T.  S98. 

Deerlng  T.   Rellly 66  N.  Y.  Supp.    704 

Judgment  affirmed.    60  N.  B.  447,  167  N.  T.  184. 

De  Hlerapolla  t.  Rellly 60  N.  Y.  Supp.    417 

Judgment  affirmed.    60  N.  B.  1110,  US  N.  T.  Memoranda,  1. 

Denlke  v.  Denlke 60  N.  Y.  Supp.    110 

Order  afflnned.    60  N.  B.  lUO,  167  N.  Y.  S8S. 

Draike  V.  Towns ...' 58  N.  Y.  Supp.    981 

Judgment  affirmed.    60  N.  B.  1110,  U7  N.  T.  68S. 

Deebecker  t.  McFarllne 59  N.  Y.  Supp.    439 

Judgment  affirmed.    60  N.  B.  1110,  166  N.  Y.  626. 

Dlsbrow  T.  DIsbrow 61  N.  Y.  Supp.    614 

Judgment  affirmed.    60  N.  B.  1110,  m  H.  T.  606. 

Dougherty  t.  Thompson < 67  N.  Y.  Supp.    200 

Judgment  affirmed.    60  N.  B.  760,  167  N.  T.  471 
Driggs  T.  Dean 66  N.  Y.  Supp.  1107 

Judgment  revened.    60  N.  B.  888,  167  N.  Y.  12L 

Bbert  ▼.   Lowensteln 68  N.  Y.  Supp.    889 

Order  affirmed.    60  N.  B.  lUO.  167  N.  Y.  677. 

Sverett  t.  Peyton 62  N.  Y.  Supp.    810 

Judgment  reversed.    60  N.  B.  428,  167  N.  Y.  U7. 

Swing  V.  "VVightman 66  N.  Y.  Supp.    187 

Judgment  affirmed.    60  N.  B.  822,  in  N.  Y.  107. 
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Fischer  t.  Metropolitan  Life  Ins.  Co 56  N.  T.  Supp.    260 

JudgTnent  afflnned.    SO  N.  B.  431,  1«7  N.  T.  ITL 

Fisher  y.  Rochester  Gas-LIght  Co 60  N.  T.  Supp.  1108 

Judgment  affirmed.    (0  N.  E.  1110,  167  M.  T.  58*. 

Fitzgerald  t.   Supreme  Council  of  Catholic  Mut   Ben. 

Ass'n 66  N.  Y.  Supp.  1005 

Order  affirmed.    (0  N.  B.  UIO,  W  N.  T.  568. 

Flandreau  t,  Flandrow 60  N.  7.  Supp.    4fH 

Judgment  affirmed.    60  N.  B.  UU,  167  N.  T.  571. 

Fox   V,  Fee *. 53  N.  Y.  Supp.  1103 

Judgment  affirmed.    60  N.  B.  381,  167  N.  T.  44. 

Freeman  v.  Rothschild 63  N.  Y.  Supp.    118 

Judgment  affirmed.    60  N.  B.  1111,  168  N.  T.  Memoranda,  S. 

Fries  V.  Merck 60  N.  Y.  Supp.  1086 

Judgment  affirmed.    60  N.  B.  777.  167  N.  T.  445. 

Gardner,  In  re 05  N.  Y.  Supp.  1133 

Order  affirmed.    60  N.  B.  1111,  167  K.  T.  621. 

Garrison  t.  New  York  Cent  &  H.  R.  R.  Co. 63  N.  Y.  Supp.  1108 

Judgment  affirmed.    60  N.  B.  1111,  166  N.  T.  628. 

Gass  T.  Souther 61  N.  Y.  Supp.    806 

Judgment  affirmed.    60  N.  B.  1111,  167  N.  T.  604. 

Genet  ▼.  President,  etc.,  of  Delaware  &  H.  Canal  Co.... 56  N.  Y.  Sup'p.  1000 
Judgment  reversed.    60  N.  B.  IIU,  167  N.  T.  608. 

Gould  T.  Lenox  Corp. 66  N.  Y.  Supp.    908 

Order  affirmed.    60  N.  B.  UU,  166  N.  Y.  682. 

Graham  y.  City  of  New  York 67  N.  Y.  Supp.  1133 

Order  reversed.    60  N.  B.  331,  167  N.  T.  85. 

Grant,  In  re 67  N.  Y.  Supp.    654 

Order  affirmed.    60  N.  B.  UU,  166  N.  T.  640. 

Gray  y.  Richmond  Bicycle  Co 58  N.  Y.  Supp.    182 

Judgment  reversed.    60  N.  B.  663,  167  N.  T.  348. 

Greenleaf  y.  Blakeman 58  N.  Y.  Supp.      76 

Judgment  affirmed.    60  N.  B.  UU.  166  N.  T.  627. 

Griffin's  Will,  In  re 61  N.  Y.  Supp.    639 

Judgment  reversed.    60  N.  B.  284,  167  N.  T.  71. 

Hackett  V.  Supreme  Council  Catholic  Beney.  Legion.  ...60  N.  Y.  Supp.    806 

Judgment  affirmed.    60  N.  B.  1112,  168  N.  T.  Memoranda,  4. 

Haines,  In  re 68  N.  Y.  Supp.  1139 

Order  affirmed.    60  N.  B.  U12,  168  N.  Y.  Memoranda,  1 

Hallett  y.  New  York  Cent.  .&  H.  R.  R.  Co 68  N.  Y.  Supp.    043 

Judgment  reversed.    60  N.  B.  663,  1S7  N.  Y.  648. 

Hand  y.  Gas  Engine  &  Power  Co 54  N.  Y.  Supp.    250 

Judgment  affirmed.    60  N.  B.  425,  1(7  N.  Y.  142. 

Hand  y.  Supreme  Council  of  Royal  Arcanum 60  N.  Y.  Supp.    808 

Order  affirmed.    60  N.  B.  U12,  167  N.  Y.  600. 

Hannon  y.  Slegel-Cooper  Co 65  N.  Y.  Supp.  1135 

Judgment  affirmed.    60  N.  B.     597,  167  N.  Y.  244. 

Harris  y.  Elliott 57  N.  Y.  Supp.    297 

Judgment  affirmed.    (0  N.  B.  U18,  167  N.  Y.  541 
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Hattersley   v.   Hattersley 69  N.  T.  Supp.  1106 

Juagment  affirmed.    60  N.  B.  UU,  1(7  N.  T.  (01 

Hatton  ▼.  Hilton  Bridge  C!onst.  Co 09  N.  T.  Supp.    272 

Order  Affirmed.    (0  N.  B.  UU.  1(7  N.  T.  5(0. 

Healy  v.   Healy 6«  N.  T.  Supp.    927 

Judgment  affirmed.    (0  N.  E.  UIZ,  1(7  N.  T.  B7S. 

Hicks    V.    Magoun 56  N.  T.  Supp.    484 

Judgment  affirmed.    (0  N.  B.  UU,  m  N.  T.  MO. 

Hitchcock  ▼.  city  of  Syracuse 58  N.  Y.  Supp.  1142 

Judgment  affirmed.    (0  N.  B.  U12,  1(7  N.  T.  SM. 

Holroyd   T.  Sheridan 65  N.  T.  Supp.    442 

Appeal  dlimlBBed.    (0  N.  B.  UU,  1((  N.  T.  634. 

Holton   T.   Robinson 69  N.  Y.  Supp.      83 

Appeal  wlttidrawn.    (0  N.  B.  UU,  1(7  N.  T.  (U. 

Bulse  y.  Bacon 67  N.  Y.  Supp.    687 

Judgment  affirmed.    60  N.  E.  1U3,  167  N.  T.  S». 

Hnrd  t.  New  York  &  C.  Steam-Laundry  Co 65  N.  Y.  Supp.    125 

Order  revened.    <0  N.  B.  127,  1(7  M.  T.  St. 

Hyde  v.  Miller. 60  N.  Y,  Supp.    974 

Judgment  affirmed.    (0  N.  B.  UlS,  US  Uamoranda,  (. 

Hynes  t.  Hawes 60  N.  Y.  Supp.    413 

Judgment  affirmed.    (0  N.  B.  7S1,  1(7  N.  T.  SOI. 

Isham  T.  Post 64  N.  Y.  Supp.  1187 

Judgment  affirmed.    60  N.  B.  UU.  1(7  N.  T.  SSL 

Jenkins  t.  John  Good  Cordage  &  Mach.  Co 68  N.  Y.  Supp.    239 

Motion  to  dismiss  appeal  denied.    (0  N.  B.  UU,  1(7  N.  T.  616. 

Jerome  Ave.,  In  re 69  N.  Y.  Supp.    418 

Judgment  affirmed.    60  N.  B.  7S1,  1(7  N.  T.  SOL 

Johnson  T.  Alexander. 61  N.  Y.  Supp.    361 

Order  affirmed.    60  N.  B.  UU,  1(7  N.  T.  (OS. 

Jones  T.  Menke 56  N.  Y.  Supp.  1109 

Judgment  affirmed.    (0  N.  B.  10S3,  1(8  N.  T.  tl. 

Jones  ▼.  Bochester  Qas  &  Electric  Co 64  N.  Y.  Supp.  1138 

Judgment  reversed.    60  N.  B.  1044,  16S  N.  T.  66. 

Kennedy's  Will,  In  re 65  N.  Y.  Supp.    879 

Order  affirmed.    60  N.  E.  441,  1(7  N.  T.  161. 

Kenka  College  ▼.  Bay 58  N.  Y.  Supp.    746 

Judgment  affirmed.    60  N.  B.  125,  1(7  N.  T.  M. 

Kimball  ▼.  Lester 59  N.  Y.  Supp.    640 

Order  affirmed.    60  If.  B.  UU,  1(7  N.  T.  S70. 

King,  In  re 70  N.  Y.  Supp.    866 

Judgment  modified.    60  N.  B.  1054,  168  N.  T.  63. 

Knoll  V.  Third  Ave.  R.  Co 62  N.  Y.  Supp.      16 

Judgment  affirmed.    60  N.  B.  UU,  168  N.  T.  Memoranda,  8. 

Komp  T.  Raymond 58  N.  Y.  Supp.    909 

Appeal  dlsmltaed.    (0  N.  B.  IIU,  IVT  N.  T.  ST*. 

Knllman  t.   Coz 69  N.  Y.  Supp.      12 

Judgment  affirmed.    (0  N.  B.  744,  1(7  N.  T.  411. 
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Kumberger  ▼.  Congress  Spring  Co 64  N.  T.  Supp.  1138 

Judgment  ravened.    60  N.  B.  U14,  167  N.  7.  5S1. 

Kurte  T,  Potter 60  N.  Y.  Supp.    764 

Judgment  affirmed.    60  N.  E.  U14,  167  N.  T.  SS6. 

Landon  t.  Preferred  Ace.  Ins.  Co 60  N.  Y.  Supp.    188 

Judgment  affirmed.    60  N.  E.  1U4,  167  N.  T.  S7T. 

Langslow,   In  re 66  N.  T.  Supp.  1135 

Order  affirmed.    60  N.  B.  690,  167  N.  T.  S14. 

La  Tourette  v.  La  Tourette 66  N.  Y.  Supp.    480 

Appeal  diamisaed.    60  N.  E.  U15,  167  N.  T.  613. 

Lawatsch  y.  Cooney 58  N.  7.  Supp.  1143 

Judgment  affirmed.    60  N.  E.  1115,  167  N.  T.  6S1.  ' 

Lawrence  v.  Dawson ", 64  N.  Y.  Supp.    185 

Judgment  affirmed.    60  N.  E.  1115,  167  N.  T.  609. 

Lenox  Corp.,  In  re 68  N.  Y.  Supp.    103 

Order  affirmed.    60  N.  E.  1115,  167  N.  T.  623. 

Lockwood  r.  City  of  Buffalo (55  N.  Y.  Supp.  1138 

Judgment  affirmed.    60  N.  E.  1116,  167  N.  T.  597. 

Lord,   In  re ; 69  N.  Y.  Supp.    678 

Order  affirmed.    60  N.  B.  748,  167  N.  T.  398. 
Lyman  t.   Cheever 06  N.  Y.  Supp.  1136 

Judgment  reversed.    60  N.  E.  1047,  168  N.  Y.  43. 

Lyman  t.  Schermerhorn 65  N.  Y.  Supp.    538 

Judgment  affirmed.    60  N.  B.  324,  167  M.  Y.  U3. 

Lyons  r.  Weeks 65  N.  Y.  Supp.    818 

Judgment  affirmed.    60  N.  B.  334,  167  N.  T.  135. 

McDonald  t.  Metropolitan  St.  Ry.  Co 61  N.  Y.  Snpp.    817 

Judgment  reversed.    60  N.  E.  2S2,  167  N.  Y.  66. 

McBchron,  In  re ;...64  N.  Y.  Supp.  1141 

Order  affirmed.    60  N.  E.  lllo,  166  N.  Y.  625. 

McGuire  t.  Bell  Tel.  Co.  of  Buffalo 66  N.  Y.  Supp.  1137 

Judgment  affirmed.    60  N.  E.  433,  167  K.  Y.  208.° 

McManus  ▼.  Western  Assur.  Co 60  N.  Y.  Supp.  1143 

Judgment  affirmed.    60  N.  E.  1115,  167  N.  Y.  602. 
McNevln  v.  Solvay  Process  Co 53  N.  Y.  Supp.      98 

Order  affirmed.    60  N.  E.  U15,  167  N.  Y.  530. 

McNulty  V.  City  of  New  York 70  N.  Y.  Supp.    183 

Judgment  affirmed.    61  N.  E.  Ill,  168  N.  Y.  117. 

Maltby  ▼.  Belden 60  N.  Y.  Supp.    824 

Judgment  reversed.    60  N.  B.  645,  167  N.  Y.  307. 

Manhattan  Ry.  Co.  y.  Merges 56  N.  Y.  Supp.    563 

Judgment  affirmed.    60  N.  E.  1115,  167  N.  Y.  539. 

Markoe  t.  American  Surety  Co 60  N.  Y.  Supp.    674 

Judgment  affirmed.    10  N.  B.  1115,  167  N.  Y.  602. 

Mason  y.  Oorbin 58  N.  Y.  Supp.  114B 

Judgment  affirmed.    60  N.  B.  1116,  168  Memoranda,  t. 

Mayor,  etc.,  of  City  of  New  York,  In  re 69  M.  Y.  Supp.    742 

Order  affirmed.    60  N.  B.  1116.  167  N.  Y.  687. 
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Meldon  T.  Devlin 63  N.  Y.  Supp.    172 

Judsmant  afflrmed.    60  N.  B.  VU,  UT  N.  T.  nt. 

Menken   y.  Bakw S7  N.  T.  Supp.    641 

Judgment  affirmed.    60  N.  B.  1116,  166  N.  T.  618. 

Merritt  t.  Pelrano 42  N.  T.  Supp.      97 

Judgment  afflrmM.    60  N.  K.  1116,  167  N.  T.  64L 

MetcaU  t.  Shear 5S  N.  Y.  Supp.  1109 

judsment  •fflrmed.    60  N.  B.  1111,  167  N.  T.  560. 

Morphy  v.  Morphy 60  N.  Y.  Supp.  1009 

Judgment  affirmed.    60  N.  B.  1116,  167  N.  Y.  604. 

Myers  t.  Sea  Beach  By.  Co 60  X.  Y.  Supp.    2S4 

Judgment  affirmed.    60  N.  B.  1U7,  167  N.  Y.  681. 

Kassan  Electric  B.  Co.,  In  re 40  N.  Y.  Supp.    884 

Order  rererMd.    60  N.  B.  »».  167  N.  Y.  87. 

National  Exhibition  Co.  t.  Crane 00  N.  Y.  Supp.    861 

Order  affirmed.    60  N.  B.  768,  167  N.  Y.  S06. 

Nebasane  Park  Ass'n  ▼.  Lloyd 01  N.  Y.  Supp.  1148 

Judgment  affirmed.    60  N.  B.  741,  167  N.  Y.  431. 

Neresbelmer  t.  Smythe 66  N.  Y.  Supp.  Ilil4 

Judgment  afflrmed.    60  N.  B.  448,  167  M.  Y.  801 

New  York  Inr,  &  Imp.  Co.  y.  Cosgrove 02  N.  Y.  Supp.    872 

Judgment  affirmed.    60  N.  K  m7,  167  N.  Y.  60L 

Northmp  y.  PIza 00  N.  Y.  Supp.    863 

Judgment  affirmed.    60  N.  B.  1117,  167  N.  Y.  678. 

Oakea  y.  Oakes 07  N.  Y.  Supp.    427 

Order  afflrmed.    60  N.  B.  U17,  167  N.  Y.  62S. 

O'Belme  v.  New  York  Cent  &  H.  B.  B.  Co 56  N.  Y.  Supp.    230 

Order  afflrmed.    60  N.  B.  1U7,  167  N.  Y.  668. 

O'FarreU  y.  Metropolitan  Life  Ins.  Oo 60  N.  Y.  Supp.    945 

Judgment  afflrmed.    60  N.  B.  1117,  168  N.  Y.  Memoranda,  8L 

(yHara  y.  City  of  New  York ..62  N.  Y,  Supp.    146 

Judgment  afflrmed.    60  M.  B.  m7,  167  N.  Y.  667. 

Olyphant  y.  Phyfe 02  N.  Y.  Supp.    088 

Judgment  affirmed.    60  M.  B..  1117,  166  N.  Y.  680. 

Pfeffer  y.  Kllng 68  N.  Y.  Supp.    641 

Appeal  dlamlesed.    60  N.  B.  1118,  167  N.  Y.  680. 

Peck.  In  re 68  N.  Y.  Supp.  114B 

Judgment  reyereed.    60  N.  B.  776,  IR  N.  Y.  801. 

People  y.  Benson 68  N.  Y.  Supp.  1146 

Judgment  afflrmed.    60  N.  B.  1117,  167  N.  Y.  687. 

People  y.  Drayton 58  N.  Y.  Supp.    430 

Order  reveriad.    60  N.  B.  1048,  168  N.  Y.  10. 

People  T.  Grossman ; 69  N.  Y.  Supp.  1141 

Judgment  affirmed.    60  N.  B.  1060,  168  N.  Y.  47. 

People  T.  Moore 60  N.  Y.  Supp.  1189 

Judgment  affirmed.   60  N.  B.  1117.  168  N.  Y.  Uemoraada,  I. 

People  T.  Nussbaum 67  N.  Y.  Supp.    493 

Order  rererMd.    61  N.  B.  118,  168  N.  Y.  80. 
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People  ex  rel.  Bnrr  t.  Feitner 69  N.  Y.  Supp.    674 

Order  affirmed.    60  N.  B.  1U7,  1(7  N.  T.  m. 

People  ex  rel.  Christie  y.  Board  of  Bdncation  of  City  of 

New    York 67  N.  T,  Supp.    8W 

Order  aiDnned.    ISO  N.  E.  IIU,  1(7  N.  T.  (M. 
People  ex  rel.  City  of  Bochester  v.  De  Witt 69  N.  Y.  Supp.    866 

Order  afflrmed.    80  N.  B.  UU,  1(7  N.  T.  575. 

People  ex  rel.  Keneban  t.  Scannell 66  N.  Y.  Supp.  1140 

Order  affirmed.    60  N.  B.  UU,  1(6  N.  T.  641. 

People  ex  rel.  KlIpBtein  &,  Co.  t.  Roberts 55  N.  Y.  Supp.    060 

Order  affirmed.    60  N.  B.  1U7,  1(7  N.  T.  (17. 

People  ex  rel.  Lentllhon  t.  Goler 70  N.  Y.  Supp.    482 

Appeal  diamlsaed.    (0  N.  B.  1046,  1(8  N.  T.  (. 

People  ex  rel.  Lodholz  T.  Knox 69  N.  Y.  Supp.    602 

Order  affirmed.    60  N.  B.  1118,  1(7  N.  T.  620. 

People  ex  rel.  New  York  Cent.  &  H.  R.  R.  Co.  t.  Morgan.  .68  N.  Y.  Supp.    135 

Order  affirmed.    (0  N.  B.  1041,  168  N.  T.  1. 

People  ex  rel.  New  York  &  B.  R.  Ferry  Co.  v.  Roberts.  ..66  N.  Y.  Supp.  1146 

Order  rsvereed.    60  N.  B.  1043,  168  N.  T.  14. 

People  ex  rel.  Schofleld  t.  Schoonover 62  N.  Y.  Supp.    180 

Order  affirmed.    60  N.  B.  1118,  166  N.  T.  (29. 

People  ex  rel.  Sherwln-Wllllams  Co.  v.  Feitner 70  N.  Y.  Supp.    830 

Order  affirmed.    60  N.  B.  1118,  167  N.  T.  622. 

People  ex  rel.  Town  of  North  Salem  r.  City  of  New 

York   69  N.  Y.  Supp.  1148 

Order  affirmed.    (0  N.  B.  1118,  167  N.  T.  (27. 

People  ex  reL  Wallace  ▼.  Dlehl 63  N.  Y.  Supp.    862 

Order  affirmed.    (0  N.  E.  1118,  1(7  N.  T.  6U. 

People  ex  reL  Ward  t.  Scheu 69  N.  Y.  Supp.    697 

Order  affirmed.    (0  N.  B.  (SO,  167  N.  T.  292. 

People  ex  rel.  White  ▼.  Coler 67  N.  Y.  Supp.    662 

Appeal  dlsmlued.    60  N.  B.  1118,  166  N.  Y.  688. 

Perrlor  v.  Peck 67  N.  Y.  Supp.    877 

Judgment  affirmed.    60  N.  B.  1118,  1(7  N.  T.  SS2. 

Perry  V.  Bankers' Life  Ins.  Co 62  N.  Y.  Supp.    653 

Judgment  affirmed.    60  N.  E.  U18,  1(7  N.  T.  (07. 

Petrle  v.  National  Bank  &  Loan  Co 61  N.  Y.  Supp.  1145 

Judgment  affirmed.    60  N.  B.  1119,  1(7  N.  T.  689. 

Place  V.  New  York  Cent.  &  H.  R.  R.  Co... 61  N.  Y.  Supp.  1145 

Judgment  reversed.    (0  N.  B.  (82,  1(7  N.  Y.  84S. 

Porter  t.  Thorn 67  N.  Y.  Supp.    479 

Judgment  affirmed.    60  N.  B.  1119,  167  N.  Y.  584. 

Powell  V.  F.  C.  LInde  Co 68  N.  Y.  Supp.  1070 

Motion  to  dlsmlaa  appeal  denied.    60  N.  B.  1119,  167  N.  Y.  617. 

Pratt  ▼.  Johnston 69  N.  Y.  Supp.      86 

Appeai  dlsmliiBed.    60  N.  B.  1111,  167  M.  Y.  (12. 

President,  etc.,  of  Delaware  &  H.  Canal  Co.  t.  City  of 

Buffalo   66  N.  Y.  Supp.    076 

Judgment  affirmed.    10  N.  B.  1119.  1(7  N.  Y.  58*. 
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Punley  t.  Edge  Moor  Bridge  Works 67  N.  T.  Snpp.    T19 

Judsment  affirmed.    (0  N.  B.  1119,  US  N.  T.  Memoranda.  (. 

Qnlgley  y.  Levering 63  N.  Y.  Bnpp.  106B 

JudgtMot  affirmed.    60  N.  B.  tit,  W  N.  T.  58. 

Ra^ener  t.  Habbard 67  N.  Y.  Sapp.  1018 

Judgment  affirmed.    60  N.  ■.  OS,  in  N.  T.  301. 

Ranken  r.  DonoYan 61  N.  Y.  Supp.    S& 

Judgment  affirmed.    60  N.  B.  1119,  1(8  N.  T.  626. 

Regan,  In  re 68  N.  Y.  Snpp.    627 

Judgment  reverted.    60  N.  B.  658,  167  N.  T.  338. 

Reynolds  y.  Mayor,  Lane  &  Co 67  N.  Y.  Snpp.  1144 

Motion  to  diemlBi  appeal  denied.    60  N.  B.  1119,  167  N.  T.  6U. 

Riegler  y.  Tribune  Ass'n 67  N.  Y.  Supp.    860 

Judgment  affirmed.    60  N.  B.  1119,  167  N.  T.  642. 

Rochester  folding  Box  Co.  y.  Browne 66  N.  Y.  Supp.    867 

Appeal  dlimlBBed.    60  N.  B.  U20,  166  N.  T.  635. 

Rogers   y.  Pell 62  N.  Y.  Supp.      82 

Judgment  affirmed.    60  N.  B.  1112,  168  N.  T.  Memoranda,  8. 

Rowland,  In  re 66  N.  Y.  Supp.  1121 

Order  affirmed.    60  N.  B.  1120,  166  N.  T.  641. 

Rowland  y.  Rowland 67  N.  Y.  Supp.    666 

Judgment  affirmed.    60  H.  B.  1120,  167  N.  T.  Sll. 

Sager  Mfg.  Co.  y.  Smith 60  N.  Y.  Supp.    8« 

Order  affirmed.    60  N.  B.  1120,  167  N.  T.  .600. 

Saranac  &  L.  P.  R.  Co.  y.  Arnold 88  N.  Y.  Supp.    710 

Judgment  reyersed.    60  N.  B.  647,  167  M.  T.  868. 

Saunders  y.  Agricultural  Ins.  Co.  of  Watertown,  N.  Y.. ..67  N.  Y.  Supp.    683 

Judgment  reversed.    60  N.  B.  686,  167  N.  T.  261. 

Schnee  y.  People's  Building,  Loan  &  Savings  Ass'n 66  N.  Y.  Supp.  1116 

Judgment  affirmed.    60  N.  E.  1120,  166  N.  T.  629. 

Seldelbacb  v.  Knaggs 60  N.  Y.  Supp.    774 

Judgment  affirmed.    60  N.  B.  1120,  167  N.  T.  58S. 

Seward  y.  Wales 68  N.  Y.  Supp.      42 

Order  affirmed.    60  N.  B.  1120,  167  M.  T.  588. 

Sbayne  y.  Evening  Post  Pub.  Co 67  N.  Y.  Supp.    837 

Order  reversed.    61  N.  B.  115,  168  N.  T.  70. 

SInteff  y.  People's  Building,  Loan  &  Savings  Ass'n 67  N.  Y.  Supp.    611 

Judgment  affirmed.    60  N.  B.  1120,  166  N.  T.  630. 

Smitb  y.  Bamum 8  N.  Y.  Supp.    476 

Appeal  dismissed.    60  N.  B.  1115,  167  N.  T.  595. 

Smith  y.  Terry 66  N.  Y.  Supp.    447 

Order  affirmed.    60  N.  B.  1120,  166  N.  T.  632. 

Smith   y.  Wetmore 68  N.  Y.  Supp.    402 

Judgment  affirmed.    60  N.  B.  419,  167  N.  T.  284. 

Snook  y.  Sullivan 66  N.  Y.  Supp.      24 

Order  affirmed.    60  N.  B.  U20.  167  N.  T.  536. 

Sparling  y.  Wells 68  N.  Y.  Supp.  1148 

Judgment  affirmed.    60  N.  B.  1120,  167  N.  T.  60S. 
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Bpero  T.  West  Side  Bank... 69  N.  T.  Sapp.      67 

Judxment  affirmed.    60  N.  B.  1120,  U8  N.  T.  Memoranda,  1 

Spurr  T.  HaU 61  N.  Y.  Supp.    864 

Order  aflmed.    W  N.  B.  1130,  US  N.  T.  Memoranda,  «. 

State  Bank  of  Pike  y.  Napier 61  N.  7.  Supp.    7TB 

Judgment  afflrmed.    (0  N.  B.  Iltl,  US  N.  T.  Memoranda,  T. 

Stearns  t.  Turner 67  N.  T.  Snpp.  1146 

Appeal  dlamlued.    SO  N.  B.  1122,  ISS  N.  T.  636. 

Stelnway  r.  Von  Bemutb 60  N.  Y.  Snpp.  1146 

Appeal  dlimlssed.    60  N.  B.  767,  IST  M.  T.  4M. 

Steyenson  y.  Fox 67  N.  7.  Supp.  1094 

Judgment  affirmed.    CO  K  B.  1121,  167  N.  T.  SM. 

Stokes  y.  Hoffman  House  of  N.  T....61  N.  T.  Supp.  821,  46  App.  Dly.    120 

Judgment  affirmed.    60  N.  B.  6S7,  167  N.  T.  ESi. 

Stoutenburgb  y.  Daylson 69  N.  T.  Supp.  1148 

Appeal  dlamlsaed.    60  N.  B.  1121,  166  N.  T.  6S6. 

Stuyyesant  y.   Well 58  N.  Y. 'Supp.    607 

Judgment  rCTereed.    60  N.  B.  728,  167  N.  T.  421.        S 

Sugden  y.  Magnolia  Metal  Co °. 68  N.  Y.  Supp.    809 

Motion  to  dlsmiu  appeal  denied.    60  N.  B.  1121,  167  N.  T.  615. 

Third  Nat  Bank  of  Syracuse  y.  Keeffe 67  N.  Y.  Supp.  1147 

Motion  to  dlemlBa  appeal  denied.    60  N.  B.  1121,  167  N.  T.  C14. 

Townsend  y.  Bell 59  N.  Y.  Supp.    208 

Judgment  revened.    St  N.  d.  767,  167  N.  T.  462. 

Tradesmen's  Nat  Bank  y.  Curtis ..57  N.  .Y.  Snpp.    121 

Judgment  reTersed.   60  N.  B.  429,  167  N.  T.'lSl. 

Dptegroye  y.   Schwarzwaelder 61  N.  Y.  Supp.    flBS 

Order  affirmed.    60  N.  B.  1121,  167  N.  T.  587. 

Van  Bokkelen  y.  Trayelers'  Ins.  Co 64  N.  Y.  Supp.    807 

Judgment  affirmed.    60  N.  B.  1121,  167  N.  T.  590. 

Van  Brunt  y.  Calder 62  N.  Y.  Supp.    863 

Judgment  affirmed.    60  N.  B.  766,  167  N.  T.  458. 

Vandeibllt's  Estate,  In  re 68  N.  Y.  Supp.  1160 

Order  affirmed.    60  N.  B.  1121,  166  N.  T.  640. 

Van  Wagner  y.  Thompson 66  N.  Y.  Supp.  1149 

Judgment  affirmed.    60  N.  B.  1121,  167  N.  T.  530. 

Von  Beck  y.  Thomsen 60  N.  Y.  Supp.  1004 

Judgment  affirmed.    60  N.  B.  1121.  167  N.  T.  601. 

Waeber  y.  Talbot 59  N.  Y.  Supp.    896 

Judgm«nt  affirmed.    60  N.  B.  288,  167  N.  T.  48. 

Walton  y.  Gheseborough 67  N.  Y.  Supp.    687 

Judgment  afflrmed.    60  N.  B.  1121.  167  N.  T.  606. 

Wanamaker  y.  Megraw 62  N.  Y.  Supp.    692 

Judgment  reveraed.    61  N.  B.  112,  168  N.  T.  125. 

Wandllng  y.  Ithaca  St  Ry.  Co 61  \.  Y.  Snpp.  1161 

Judgment  affirmed.    60  N.  B.  1122.  167  N.  T.  SSL 
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Walton  T.  Collins 66  N.  T.  Snpp.  104B 

Judgment  affirmed.    W  N.  B.  lUl.  UT  N.  T.  StS. 

Werner  y.  Padola 63  N.  T.  Sapi».      68 

Order  affirmed.    «0  N.  B.  1121.  W  N.  T.  (11.  ' 

White,  Oorbln  &  Co.  t.  Jones ........61  N.  Y.  Sapp.      21 

Judgment  reversed.    60  N.  B.  122,  1ST  N.  T.  US. 

Wiggins  T.  Hasard 63  N.  T.  Sapp.  1118 

Judgment  affirmed.    (0  N.  B.  lUt  1*7  N.  T.  «U. 

WUgus  T.  WUkinson -. 63  N.  Y.  Supp.    lUT 

Order  affirmed,    to  N.  B.  1122,  167  N.  T.  (18. 

Williams  ▼.  First  Nat  Bank 60  N.  Y.  Snpp.  1106 

Jndsment  affirmed.    60  N.  B.  1132.  UT  N.  T.  ttl. 

Wood  T.  Welz 67  N.  Y.  Supp.  1121 

Judgment  affirmed,    to  N.  B.  1121.  1«T  N.  T.  6T0. 

Woods  T.  Belden, 62  N.  Y.  Snpp.  1161 

Judgment  affirmed.    CO  N.  B.  1122.  16T  N.  T.  tTl. 

Wotton  T.  De  Rean ^ 68  N.  Y.  Snpp.    763 

Order  affirmed.    (0  N.  E.  1122,  IfT  N.  Y.  (29. 

WrigttT.  City  of  Mt  Vernon 60  N.  Y.  Supp.  1017 

Order  affirmed.    60  N.  B.  1122,  ItT  N.  T.  ttL^ 

Wright  Steam-Engine  Works  y.  Lawrence  Cement  Co.. .  .61  N.  Y.  Supp.  1162 

Judgment  rereried.    60  N.  B.  7U,  1(7  N.  T.  44ft. 

Taw  y.  Whitmore 9\.  N.  Y.  Snpp.    781 

Order  affirmed.    (0  N.  B.  1122,  1(7  N.  T.  (06. 

Young  y.'Gllmour ......69  N.  Y.  Snpp.    191 

Appeal  dlimlsMd.    (0  N.  B.  K(,  1(7  N.  T.  600. 

Totmgs  y.  McDonald 67  N.  Y.  Supp.    876 

Ordor  affirmed.    «0  M.  B.  1122,  US  N.  T.  (». 
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(62  App.  Diy.  816.) 

HAFNBR  et  aL  v.  HAFNBR  et  aL 


(Ctapreme  Court,  Appellate  Division,  First  Department.    June  21,  190L) 

WiLi.*—AociiMnLATioN8— Direction  foh  Paymeht  of  Mortoageb. 

A  clause  of  a  will  providing  that  after  the  payment  of  certain  legacies 
the  remainder  of  the  Income  of  the  estate  should  be  applied  to  the  pay- 
ment of  mortgages  on  testator's  property  was  void,  under  1  Rev.  St  p. 
726,  §f  37,  38,  prohibiting  accnmnlatlons  except  for  the  benefit  of  minors. 
,  Sake — CoriiECTED  Clauses. 

Where  a  -will  provided  that  annuities  should  be  paid  to  certain  legatees 
until  mortgages  on  testator's  property  had  been  discharged  by  payment 
from  the  Income  of  the  estate  as  directed  In  another  clause,  such  provi- 
sion for  annuities  failed  because  inseparably  connected  with  the  clause 
relating  to  payment  of  incumbrances,  which  was  void  because  directing 
an  unlawful  accumulation.  - 
,  Sajik— Intention  of  Testatdb. 

/*  Where  it  was  evident  from  the  whole  text  of  a  will  that  It  was  tes- 
tator's intention  to  provide  equally  for  three  different  classes  of  his 
descendants,  and  annuities  to  two  of  the  classes  failed  because  coupled 
with  a  void  clause,  an  annuity  to  the  other  class  should  not  be  allowed 
to  stand,  though  not  Invalid  by  the  terms  of  the  instrument,  since  such 
holding  would  defeat  testator's  manifest  Intention^ 
,  6ame--Annoitie8— Vested  Interest. 

Testator  devised  property  in  trust  during  the  life  of  his  daughter,  the 
Income  to  be  divided  equally  between  the  daughter,  a  granddaughter, 
and  the  children  of  a  deceased  son,  and  on  the  termination  of  the  life 
estate  the  corpus  of  the  estate  to  be  divided  between  the  children  of  the 
daughter,  the  granddaughter,  and  the  children  of  the  son,  providing  that. 
In  case  of  the  granddaughter's  decease  prior  to  the  division,  her  issue. 
If  any,  should  receive  her  share,  but  that.  In  case  she  had  none,  her 
share  should  pass  to  the  other  remainder-men.  The  granddaughter  died 
before  testator,  leaving  a  son  who  survived  testator,  but  died  before  the 
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life  tenant    ffeld,  that  the  administrator  of  Bucb  son  was  entitled  to 
one-tiilrd  the  Income  of  the  estate  accruing  before  the  son's  death,  but 
that  the  Income  accruing  after  his  death  did  not  pass  to  the  adminis- 
trator, but  to  the  presumptive  owner  of  the  next  eventual  estate. 

B,  Bake — Life  Estate — Contingent  Remainder. 

Testator  devised  property  In  trust  during  the  life  of  his  daughter,  the 
income  to  be  divided  between  the  daughter,  a  granddaughter,  and  the 
children  of  a  deceased  son,  and  at  the  termination  of  the  life  estate 
one-third  of  the  principal  to  go  to  the  granddaughter,  if  living  at  that 

,  time,  or,  if  deceased,  to  her  issue,  or,  in  case  she  had  no  issue  then 
living,  her  share  to  be  divided  among  other  legatees.  The  granddaughter 
died  before  the  testator,  leaving  a  son,  who  died  before  the  life  tenant 

1  Held,  that  the  son  tooli  a  remainder  contingent  on  his  surviving  the  life 
tenant,  and  not  a  vested  remainder  on  the  death  of  testator. 

Appeal  from  special  term,  New  York  county. 

Action  by  Lawrence  C.  Hafner.and  another,  as  executors,  against 
Rosana  C.  Hafner,  impleaded  with  others,  to  construe  a  will.  From 
a  judgment  of  the  special  term  (69  K  Y,  Supp.  456)  in  favor  of  plain- 
tiffs, Rosana  C.  Hafner  and  Thomas  F.  Brandon,  individually  and 
as  administrators,  appeal.    Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MoLAUGHLIN, 
PATTERSON,  and  LAUGHLIN,  JJ. 

Howard  C.  Tracy,  for  appellant  Brandon. 
William  H.  TSinh,  for  appellant  Rosana  Hafner. 
Robert  A.  B.  Dayton,  for  respondents  Lawrence  Hafner  and  an- 
other. 
George  F.  Warren,  for  respondents  Francis  McCabe  and  others. 

PATTERSON,  J.  The  executors  and  trustees  under  the  last  will 
and  testament  of  Francis  McCabe,  deceased,  brought  this  action  to 
obtain  a  judicial  construction  of  such  will,  by  which,  after  provid- 
ing for  payment  of  debts  and  funeral  expenses,  the  testator  devised 
and  bequeathed  all  of  his  estate,  both  real  and  personal,  to  his  ex- 
ecutors, and  the  survivor  of  them,  to  have  and  to  hold  the  same  for 
and  during  the  life  of  his  daughter  Rosana,  upon  trusts  to  invest 
and  reinvest  and  keep  invested  all  his  personal  estate  in  and  upon 
bonds  and  mortgages  upon  real  estate  in  the  state  of  New  York, 
and  to  let  or  lease  the  real  estate  of  which  he  died  seised,  and  to 
collect  the  rents,  dividends,  interest,  and  income  of  the  real  and 
personal  estate  for  and  during  the  life  of  his  said  daughter,  and  to 
apply  the  net  income  for  the  payment  of  all  taxes,  assessments, 
insurance,  and  other  expenses.  The  will  contains  the  following  fur- 
ther  dispository  provisions: 

"First:  I  direct  my  said  executors  to  pay  unto  my  daughter  Rosana,  wife 
of  Lawrence  C.  Hafner,  out  of  said  net  Income,  the  sum  of  fifteen  hundred 
dollars  annually.  In  equal  quarterly  payments,  until  the  mortgages  now  liens 
or  which  may  be  liens  upon  my  real  estate  shall  be  fully  paid  and  discharged 
as  hereinafter  mentioned.  Second.  I  direct  my  said  executors  to  pay  out  of 
said  Income  unto  my  granddaughter  Loretta  Donlon  the  sum  of  one  thousand 
dollars  annually,  in  equal  quarterly  payments,  until  the  aforesaid  mortgages 
shall  be  fully  paid  and  discharged  as  hereinafter  provided.  Third.  I  direct 
my  said  executors  to  pay  out  of  the  said  income  unto  my  daughter-in-law, 
Margaret  McCabe,  widow  of  my  deceased  son,  Eugene,  the  sum  of  three 
hundred  and  sixty  dollars  annually,  in  equal  monthly  payments,  during  the 
ettntlnuance  of  the  trust  herein  created,  and  so  long  as  she  shall  remain  un- 
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married.    Fourth.  I  direct  my  saM  executors  to  set  apart  out  of  the  saM 
Income  the  sum  of  fifteen  hundred  dollars  annually,  and  to  apply  so  much 
thereof  from  time  to  time  as  In  their  Judgment  shall  be   necessary   and 
requisite  for  the  support,  mahitenauce,  and  education  of  my  three  grand- 
children, viz.  Francis,,  Agnes,   and  Isabella,  children  of  my  deceased  son, 
Eugene,  during  their  minority,  and  to  pay  over  any  surplus  thereof  remain- 
ing unexpended  when  the  youngest  of  my  said  grandchildren   shall  attain 
the  age  of  twenty-one  years  unto  my  said  grandchildren  then  living,  equally, 
share  and  share  alllce,  and,  upon  my  said  youngest  grandchild  attaining  the 
age  of  twenty-one  years,  thereafter  to  pay  the  sum  of  fifteen  hundred  dollars 
annually  to  my  said  grandchildren,  to  be  divided  between  them  equally,  share 
and  share  alike.    Fifth.  All  the  rest,  residue,  and  remainder  of  said  income, 
except  as  hereinafter  provided,  I  direct  my  said  executors  to  apply  to  the 
payment  and  discharge  of  such  bonds  and  mortgages  as  may  be  liens  upon 
any  of  the  real  estate  of  which  I  may  die  seised,  until  such  mortgages  shall 
be  fully  paid  and  discharged,  to  the  end  and  that  all  the  said  real  estate 
shall  be  free,  clear,  and  unincumbered  of  and  from  all  liens.    Sixth.  After 
the  aforesaid  bonds  and  mortgages  shall  be  fully  paid  and  discharged  as 
provided  in  the  preceding  section,  then  I  direct  my  said  executors  to  divide 
the  said  rest,  residue,  and  remainder  of  said  income  annually  ^uto  three 
equal  parts,  and  to  pay  one  equal  third  part  thereof  unto   my   daughter 
Rosana,  wife  of  Lawrence  C.  Hafner,  for  and  during  her  life;    to  pay  one 
other  third  part  thereof  unto  my  granddaughter  Loretta  Donlon;    and  to 
divide  the  remaining  third  part  thereof  between  my  three  grandchildren, 
Francis,  Agnes,  and  Isabella,  equally,  share  and  share  alike;    and,  if  either 
of  my  said  grandchildren  be  under  the  age  of  twenty-one  years,  then  I  direct 
my  said  executors  to  retain  the  share  of  such  grandchild,  and  to  Invest  the 
same  until  he  or  she  shall  attain  such  age  of  twenty-one  years,  and  thereupon 
to  pay  such  share  of  said  Income,  with  all  accumulations  of  interest  thereon, 
unto  such  grandchild.     After  the  death  of  my  daughter  Kosana,   I  direct 
my  said  executors  to  cause  my  said  estate,  both  real  and  personal,  to  be 
divided  into  three  equal  parts,  as  near  as  may  be,  and  to  pay  over  and  allot 
one  of  such  equal  third  parts  unto  the  children  of  my  daughter  Rosana.  then 
living:   to  pay  over  and  allot  one  other  equal  third  part  unto  the  children 
of  my  deceased  son,  Eugene,  then  living;  and  to  pay  over  and  allot  the  other 
equal  third  part  unto  my  granddaughter  Loretta  Donlon.    If  my  said  grand- 
daughter Loretta  Donlon  should  be  deceased  at  the  time  of  such  division, 
leaving  lawful  Issue,  then  I  give,  devise,  and  bequeath  the  share  herein 
devised  and  bequeathed  to  her  to  such  issue;    but.  If  she  die  without  such 
Issue,  then  I  give  and  devise  one  half  of  such  share  unto  the  children  of 
my  daughter  Rosana,  and  the  other  half  thereof  I  give  and  devise  unto  tlie 
children  of  my  deceased  son,  Eugene.    If  either  of  my  grandchildren  should 
die  before  my  daughter  Rosana,  then  I  give,  devise,  and  bequeath  the  share 
herein  given  and  devised  unto  such  deceased  child  to  its  lawful  Issue.  If  any, . 
and,  if  there  be  no  such  issue,  then  unto  my  grandchildren  who  shall  be  the 
brother  and  sister  of  said  deceased;    It  being  my  will  that  the  lawful  Issue 
of  any  deceased  grandchild  shall  in  all  cases  take  the  share  that  his  or  her 
or  their  parent  would  have  if  then  living." 

The  testator  left,  him  surviving,  his  daughter  Bosana  C.  Hafner, 
upon  whose  life  the  trust  was  limited;  his  three  grandchildren, 
Francis,  Agnes,  and  Isabella  McCabe,  children  of  his  deceased  son, 
Engene;  and  Francis  McCabe  Brandon,  a  great-grandson,  who  was 
the  son  of  the  testator's  granddaughter  Loretta  Donlon,  who  was  the 
daughter  of  the  testator's  daughter  Catherine.  Loretta  Donlon  died 
before  the  testator.  She  left,  her  surviving,  her  husband,  Thomas 
F.  Brandon,  who  was  appointed  administrator  of  her  goods,  etc., 
and  her  child  Francis  McCabe  Brandon.  The  latter  died  on  Decem- 
ber 3,  1899,  aged  4^  years,  leaving,  him  surviving,  his  father,  th6 
defendant  Thomas  F.  Brandon,  who  was  his  only  heir  at  law  and 
next  of  kin,  and  Who  was  also  appointed  administrator  of  the  in- 
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fant's  goods,  etc.  The  testator's  daughter  Bosana  had  three  chil- 
dren, all  of  whom  suryived  the  testator,  but  one  has  since  died  un- 
married and  without  issue.  The  children  of  the  testator's  deceased 
son,  Eugene,  are  still  living,  all  of  them  infants. 

On  the  trial  of  this  action  it  was  held  in  the  court  below  that 
the  fifth  clause  of  the  will  was  void;  that  the  directions  contained 
in  the  first  and  second  clauses  to  pay  annuities  to  Bosana  C.  Haf- 
ner  and  Loretta  Donlon  ceased,  determined,  and  became  of  no  ef- 
fect immediately  on  the  death  of  the  testator;  that  the  sixth  clause 
of  the  will,  providing  for  the  disposition  of  the  income  into  three 
parts  after  the  mortgages  referred  to  in  the  fifth  clause  should  be 
fully  paid,  took  effect  immediately  upon  the  death  of  the  testator; 
that  Francis  McCabe  Brandon,  the  son  of  Loretta  Donlon  Brandon, 
was  entitled,  so  long  as  he  lived,  to  one-third  part  of  the  income  of 
the  estate  by  the  sixth  clause  of  the  will  directed  to  be  paid  to  his 
mother,  Loretta  Donlon;  that  Francis  McCabe  Brandon  never  took 
any  vested  estate  in  the  principal  of  the  property  and  estate  of  the 
testator,  and  that  the  defendant  Thomas  F.  Brandon,  as  adminis- 
trator of  Francis  McCabe  Brandon,  deceased,  or  as  administrator 
of  Loretta  Donlon  Brandon,  deceased,  has  not  any  estate  or  interest 
in  or  to  the  principal  of  the  estate  of  the  said  testator,  or  in  or  to 
the  income  of  the  estate  which  accrued  after  the  death  of  Francis 
McCabe  Brandon;  that  the  one-third  part  of  the  income  directed 
by  the  sixth  clause  of  the  will  to  be  paid  to  Loretta  Donlon  during 
the  life  of  Rosana  C.  Hafner  is  undisposed  of  under  the  will;  that 
the  defendants  Clara  V.  Hafner  and  Edwin  J.  Hafner,  the  children 
of  Bosana  Hafner,  are  presumptively  entitled  to  an  undivided  one- 
half  part  of  the  next  eventual  estate,  and  that  the  defendants  Fran- 
cis, Agnes,  and  Isabella  McCabe,  the  children  of  Eugene  McCabe, 
are  presumptively  entitled  to  the  other  one-half  part  of  the  next 
eventual  estate;  and  that  one-half  of  the  one-third  part  of  the  in- 
come undisposed  of  by  the  will  should  be  paid  to  the  said  Clara  V. 
Hafner  and  Edwin  J.  Hafner,  and  the  other  one-half  part  thereof 
to  the  defendants  Francis,  Agnes,  and  Isabella  McCabe.  The  judg- 
ment also  provides  "that  all  the  clauses  and  provisions  of  the  said 
will  other  than  those  in  and  by  this  judgment  expressly  construed 
and  adjudicated  on  are  valid  and  effectual."  The  defendant  Thomas 
F.  Brandon,  individually  and  as  administrator  of  his  deceased  son, 
Francis  McCabe  Brandon,  appeals  from  such  parts  of  the  judgment 
as  decreed  that  the  annuities  contained  in  the  first  and  second 
clauses  of  the  will  ceased  and  determined  and  became  of  no  effect 
upon  the  death  of  the  testator,  and  also  from  that  part  which  ad- 
judges that  Francis  McCabe  never  took  any  vested  estate  in  the 
principal  of  the  property  and  estate  of  the  testator,  and  from  that 
part  which  adjudges  that  he,  as  administrator  of  the  goods,  chat- 
tels, and  credits  of  Francis  McCabe  Brandon,  or  as  the  heir  of  Fran- 
cis McCabe  Brandon,  or  as  administrator  of  his  deceased  wife,  never 
took  any  estate,  right,  title,  or  interest  in  or  to  the  principal  of  the 
property  and  estate  of  Francis  McCabe,  deceased,  or  any  interest  in 
the  income  thereof  which  accrued  after  the  death  of  Francis  Mc- 
Cabe Brandon,  and  also  from  that  part  of  the  judgment  which  de- 
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Clares  that  upon  the  death  of  Francis  McCabe  Brandon  one  equal 
third  part  of  the  rest,  residue,  and  remainder  of  the  rents  and  in- 
come of  the  property  and  estate  of  the  testator  in  and  by  the  sixth 
clause  of  the  will  directed  to  be  paid  to  Loretta  Donlon  during  the 
life  of  Bosana  Hafner  became  and  now  is  undisposed  of  nnder  the 
will,  and  that  the  defendants  Clara  V.  Hafner  and  Edwin  J.  Hafner 
on  the  death  of  Francis  McCabe  Brandon  became  presumptively 
entitled  to  an  equal  undivided  half  part  of  the  next  eventual  estate, 
and  that  the  defendants  Francis,  Agnes,  and  Isabella  McCabe  then 
became  entitled,  and  are  now  presumptively  entitled,  to  the  other 
nndivided  half  part  of  the  next  eventual  estate,  and  from  that  part 
of  the  Judgment  which  gives  construction  to  the  sixth  clause  of  the 
will  to  his  exclusion  in  any  capacity  from  a  share  in  the  distribu- 
tion of  the  testator's  property  or  income  thereof  directed  to  be  made 
under  such  sixth  clause.  The  defendant  Bosana  C.  Hafner  appeals 
from  so  much  of  the  judgment  as  adjudges  that  the  annuity  given 
her  by  the  first  clause  of  the  will  ceased,  determined,  and  became 
of  no  effect  immediately  upon  the  death  of  the  testator,  and  from 
that  part  of  the  judgment  which  gives  construction  to  the  sixth 
clause  of  the  will,  defines  the  interest  of  the  parties,  and  provides 
for  distribution  thereunder. 

It  necessarily  follows  from  what  has  been  decided  in  Hascall  v. 
King,  162  N,  Y.  134,  56  N.  E.  515,  that  the  fifth  clause  of  the  wiU 
before  us  is  void,  as  the  court  below,  following  that  case,  held. 
With  the  fifth  clause,  the  annuities  provided  for  in  the  first  and 
second  clauses  also  fail,  for  they  are  inseparably  connected  with  the 
fifth  clause.  The  provision  contained  in  the  third  clause  of  an  an- 
nuity for  the  widow  of  the  testator's  son,  Eugene,  is  made  expressly 
to  continue  during  the  whole  trust  term,  or  so  long  as  she  shall  re- 
main unmarried;  and,  in  the  distribution  directed  by  the  judgment 
to  be  made  under  the  sixth  clause,  the  court  has  properly  protected 
and  provided  for  the  payment  of  that  annuity.  We  agree  with  the 
court  below  that  notwithstanding  the  elimination  of  the  fifth  clause, 
and  a  failure  of  the  annuities  dependent  upon  it,  other  valid  dis- 
posltory  provisions  of  the  will  may  be  carried  out;  the  intention 
of  the  testator  being  readily  ascertainable  from  a  survey  of  the 
whole  will.  The  effect  of  expunging  the  fifth  clause  is  merely  to 
move  up  or  accelerate  the  provisions  of  the  sixth  clause  relating 
to  income,  which  become  operative  as  of  the  time  the  will  went 
into  effect;  but  in  ascertaining  the  intention  of  the  testator,  in  or- 
der to  give  force  to  the  sixth  clause,  we  are  compelled  to  differ  with 
the  learned  judge  below  in  his  view  that  the  fourth  clause  is  in 
part  enforceable,  and  that  the  annuities  to  the  children  of  Eugene 
therein  provided  for  may  stand,  while  those  intended  for  the  testa- 
tor's daughter  Bosana  and  his  granddaughter  Loretta  fail.  It  is 
to  be  noticed  that  the  testator,  in  making  his  will,  intended  to  pro- 
vide for  three  branches  of  his  family,  and  that  he  sought  to  secure 
equality  in  interest  among  them,  as  near  as  might  be,  in  consid- 
eration of  the  fact  that  one  of  the  three  branches  of  that  family 
was  represented  by  a  single  individual, — his  granddaughter  Loretta. 
In  disposing  of  the  income  of  his  estate,  he  had  in  contemplation 
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two  distinct  things:  First,  to  provide  for  the  three  branches  of  his 
famUy  until  the  mortgages  referred  to  in  the  fifth  clause  were  paid; 
and,  second,  after  such  mortgages  were  paid,  to  provide  for  these 
three  branches  until  the  termination  of  the  trust  with  the  life  of 
his  daughter  Rosana.  That  he  must  have  anticipated  that  the  an- 
nuities provided  for  in  the  first,  second,  and  fourth  clauses  would 
continue  for  many  years,  is  apparent  from  the  proof  of  the  situation 
of  his  estate,  and  of  the  amount  of  income  received  from  it.  It  is 
in  evidence  that  the  whole  net  income  (all  the  annuities  being  con- 
nidered)  from  January,  1896,  to  September,  1900,  was  J6,000,  or  less 
than  f2,000  a  year.  At  the  time  of  his  death  there  were  f 65,000 
of  mortgages  upon  the  real  estate.  The  executors  or  trustees  were 
required  by  the  fifth  clause  to  pay  the  incumbrances  from  the  net 
income,  after  deducting  the  annuities,  which  amounted  to  f 4,360 
a  year.  They  were  not  authorized  to  pay  incumbrances  from  any 
other  source  than  the  income,  for  they  were  expressly  required  to 
keep  the  personal  property  invested  in  mortgages  on  real  estate. 
It  is,  we  think,  evident  that  the  testator  believed  that  the  annui- 
ties for  the  benefit  of  his  daughter  Bosana  and  his  granddaughter 
Loretta  would  be  paid  for  many  years,  and  that  he  did  not  intend 
by  the  fourth  clause  to  give  a  preference  to  the  children  of  his  son, 
Eugene,  which  would  produce  great  inequality  among  the  branches 
of  his  family  in  case  the  annuities  to  his  daughter  and  granddaugh- 
ter should  fail, — a  situation  he  could  not  possibly  have  foreseen. 
The  creation  of  the  three  classes  of  annuities  was  made  in  pursu- 
ance of  one  scheme,  and,  while  there  was  undoubtedly  a  slight  ad- 
vantage given  to  the  children  of  Eugene  by  the  fourth  clause,  in 
case  the  mortgages  were  paid  off  before  the  termination  of  the  trust, 
we  cannot  conclude  from  that  circumstance  that  the  testator,  in  view 
of  the  situation  of  his  estate  and  of  the  purpose  he  obviously  had 
in  mind,  intended  to  create  so  great  a  disparity  that,  on  a  redis- 
tribution of  his  estate  under  the  sixth  clause,  necessitated  by  a  con- 
dition he  never  contemplated,  the  children  of  Eugene  should  re- 
ceive so  much  larger  a  share  of  income  than  the  other  two  branches 
of  his  family.  We  are  of  the  opinion  that  the  fourth  clause  must 
fall  with  the  first  and  second  clauses,  as  a  part  of  one  whole,  con- 
sistent scheme  of  distribution  during  a  certain  period,  which  scheme 
fails. in  its  entirety,  and  that  the  rest,  residue,  and  remainder  of 
income  referred  to  in  the  sixth  clause  is,  in  view  of  the  new  situa- 
tion, to  be  regarded  as  the  whole  net  income  remaining  after  the 
payment  of  the  annuity  to  the  widow  of  Eugene.  Any  other  view 
of  the  subject  destroys  the  manifest  intention  of  the  testator  to  se- 
cure equality  in  the  enjoyment  of  his  estate  among  the  various 
branches  of  his  family. 

We  concur  with  the  learned  judge  below  that  the  defendant 
Thomas  F.  Brandon,  as  administrator  of  Francis  McCabe  Brandon, 
or  as  the  heir  at  law  of  Francis  McCabe  Brandon,  or  as  adminis- 
trator of  Loretta  Donlon  Brandon,-  has  no  interest  either  in  the 
principal  of  the  estate  of  Francis  McCabe,  the  testator,  or  in  the 
income  of  the  estate  which  accrued  after  the  death  of  the  infant 
Francis  McCabe  Brandon.    When  this  will  was  before  us  on  another  ' 
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inquiry  (In  re  Hafner,  45  App.  Div.  549,  61  N.  Y.  Supp.  565),  we  con- 
sidered the  rights  of  that  infant  to  the  income  provided  for  his 
mother  nnder  the  second  clause  of  the  will,  namely,  to  the  specific 
annuity  of  f  1,000  a  year;  and  those  rights  were  determined  without 
reference  to  the  invalidity  of  the  fifth  clause,  which  subject  was  not 
then  before  the  court.  We  did  not  intend  definitely  to  construe  the 
sixth  clause,  or  those  provisions  of  the  will  which  disposed  of  the 
corpus  of  the  estate  after  the  termination  of  the  trust. 

The  court  below  was  right  in  awarding  to  the  defendant  Brandon 
so  much  of  one-third  of  the  income  as  accrued  during  the  life  of  his 
infant  son,  and  in  holding  that  after  the  death  of  that  infant  the 
income  derived  from  that  third  passed  to  the  presumptive  owners 
of  the  next  eventual  estate.  The  appellant  Brandon  concedes  that 
the  provisions  of  the  sixth  clause  of  the  will  took  effect  imme- 
diately upon  the  death  of  the  testator;  that  the  one-third  net  in- 
come primarily  intended  for  the  benefit  of  Loretta  Donlon  Brandon 
passed  to  those  presumptively  entitled  to  the  next  eventual  estate; 
but  he  contends  that  the  persons  so  presumptively  entitled  are  not 
the  children  of  Mrs.  Hafner  and  of  Eugene  McCabe,  but  himself; 
that  there  was  a  vested  remainder  in  that  third  in  his  infant  son; 
and'  that  he  succeeds  to  it,  as  the  only  heir  at  law  and  next  of  kin 
of  his  son.  As  we  construe  this  will,  the  interest  of  Loretta  Don- 
lon Brandon,  or  of  her  child,  was  contingent  upon  her  or  his  sur- 
viving  Mrs.  Rosana  G.  Hafner.  There  was  no  gift  at  all  of  the 
corpus  of  the  estate  until  after  the  death  of  Rosana  Hafner,  or  ex- 
cept as  associated  with  the  direction  to  the  executors  to  divide.  The 
testator,  in  express  words,  referring  to  the  share  of  Loretta  Donlon, 
directs: 

"If  my  Bald  granddaughter  Loretta  Donlon  should  be  deceased  at  the  time 
of  such  division,  leaving  lawful  issue,  then  I  give,  devise,  and  bequeath  the 
share  herein  devised  and  bequeathed  to  her  to  such  ipsue;  but,  If  she  die 
without  issue,  then  I  give  and  devise  one  half  of  such  share  unto  the  chil- 
dren of  my  daughter  Kosana,  and  the  other  half  thereof  I  give  and  devise 
onto  the  children  of  my  deceased  son,  Eugene." 

The  gift  to  the  children  of  his  daughter  Rosana  is  made  distinctly 
to  those  who  shall  be  living  at  the  decease  of  his  daughter  at  the 
time  of  distribution,  and  so  with  reference  to  the  children  of  his 
deceased  son,  Eugene.  Until  Mrs.  Hafner  died,  no  portion  of  the 
estate  is  to  be  set  apart  for  any  one  of  the  devisees  or  legatees. 
Payment  alone  is  not  deferred,  but  the  vesting  in  interest  is  post- 
poned. The  gift  is  not  immediate,  but  vests  only  when  the  division 
is  made  after  the  expiration  of  the  trust.  This  case,  as  we  under- 
stand it,  falls  within  the  rule  stated  in  Re  Crane,  164  N.  Y.  71,  58 
N.  E,  47;  Rudd  v.  Cornell,  58  App.  Div.  207,  68  N.  Y.  Supp.  757; 
In  re  Baer,  147  N.  Y.  348,  41  N.  E.  702;  Goebel  v.  Wolf,  113  N.  Y. 
405,  21  N.  £.  388.  It  is  argued  that  it  is  distinguishable  from  the 
cases  cited,  and  falls  within  exceptions  to  the  rule,  one  of  which 
is  that  where  the  i)ostponement  of  time  of  payment  is  for  the  con- 
venience of  the  estate,  or  the  benefit  of  an  ultimate  devisee,  or  to 
let  in  some  intermediate  estate,  the  rule  does  not  apply.  But  here 
the  language  of  the  will  cannot  be  construed  into  a  mere  postpone- 
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ment  of  the  time  of  payment.  We  cannot  find  a  gift  elsewhere  than 
in  the  direction  to  divide,  or  which  could  vest  anterior  to  the  time 
of  division;  nor  do  not  find,  in  the  will  any  words  which  wonld  im- 
port a  gift  other  than  in  the  direction  to  divide  and  distrihnte. 

The  judgment  should  be  modified  in  accordance  with  the  conclu- 
sions above  stated,  and  as  modified  aflBrmed,  with  costs  to  the  ap- 
pellant Bosana  Hafner  and  to  the  respondents,  to  be  paid  out  of 
the  income  of  the  estate.    All  concur. 


(85  Misc.  Rep.  L) 

JOHN  P.  KANE  CO.  v.  KINNEY  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1901.) 

t,  Subcontractor's  Libn — Asbignhbnt  for  Benefit  of  Creditors. 

Where  mechanics'  liens  are  flled  within  the  statutory  time  by  sub- 
contractors, they  are  not  deprived  of  their  rights  thereunder,  by  an 
assignment  for  benefit  of  creditors  by  the  contractor  prior  thereto;  but 
where  the  owner  owed  the  contractor  siifflcient  money  to  satisfy  the 
liens  at  the  time  of  the  assignment,  the  assignee  can  pay  them  before 
applying  the  assets  to  the  general  debts. 
i.  Same— FiUNG  Absionhent. 

Laws  1897,  c.  418,  ?  15,  declaring  that  no  assignment  of  a  building 
contract,  or  of  money  due  thereunder,  shall  be  valid  until  the  contract 
of  assignment,  or  a  copy  thereof,  is  filed  with  the  county  clerk  of  the 
county  where  the  property  is  situated,  does  not  apply  to  a  general  as- 
signment of  the  contractor  for  the  benefit  of  creditors. 

Action  by  the  John  P.  Kane  Company  against  Francis  S.  Kinney 
and  others  to  foreclose  a  mechanic's  lien.  Decree  for  plaintiff  and 
certain  of  the  defendants. 

J.  Woolsey  Bhepard,  for  plaintiff. 

Lord,  Day  &  Lord,  for  defendant  Charles  N  Talbot,  as  assignee, 
9tc. 
William  D.  Peck,  for  defendant  Clarence  L.  Smith. 
George  V.  Brower,  for  defendant  Childs. 

LEVENTRITT,  J.  This  is  an  action  to  foreclose  mechanics'  liens, 
and  involves  the  determination  of  priority  between  lienors  and  a 
general  assignee  of  the  contractor  for  the  benefit  of  creditors.  The 
material  facts  are  as  follows:  The  defendant  Robinson,  a  con- 
tractor, entered  into  an  agreement  for  the  construction  of  a  build- 
ing with  the  defendant  Kinney,  the  owner  of  the  property  against 
which  the  liens  were  filed.  The  plaintiff  and  the  defendants  Smith 
and  Childs  were  material  men  under  contract  with  the  defendant 
Robinson.  On  the  7th  day  of  March,  1900,  Robinson  executed  and 
delivered  a  general  assignment  for  the  benefit  of  creditors  to  the 
defendant  Talbot,  who  duly  accepted  and  acknowledged  it.  On  the 
following  day, — ^tiie  8th  of  March, — ^before  the  assignment  was  re- 
corded in  the  office  of  the  county  clerk,  the  plaintiff  and  the  defend- 
ant Smith  filed  in  that  ofiQce  their  notices  of  mechanics'  liens,  and 
within  an  hour  after  the  recording  of  the  assignment  the  defendant 
Childs  filed  his  notice  of  lien.    It  is  not  disputed  that  all  the  liens 
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were  filed  within  the  statutory  period  of  90  days  after  the  comple- 
tion of  the  work,  nor  is  any  attack  made  against  them  except  on  the 
ground  that  at  the  time  they  were  filed  there  was  no  property  left 
on  which  they  could  fasten.  It  is  conceded  that  on  the  day  of  the 
delivery  of  the  assignment  there  was  due  by  the  owner  to  the  con- 
tractor a  sum  in  excess  of  the  three  liens  embraced  in  this  suit. 
The  claims  of  the  several  parties  may  be  briefly  summarized:  The 
assignee  insists  upon  his  right  to  the  entire  fund  under  an  assign- 
ment delivered  prior  to  the  filing  of  the  first  and  second  liens,  al- 
though recorded  thereafter,  on  the  theory  that  it  was  effective, 
from  the  date  of  its  delivery,  to  pass  title  to  him  of  all  moneys  due 
or  to  become  due  upon  the  building  contract,  and  that,  therefore, 
there  being  nothing  due  or  to  become  due  to  the  contractor  from 
the  owner,  but  only  to  him  as  assignee,  when  the  notices  of  liens 
were  filed,  these  were  ineffectual.  The  plaintiff  and  the  defendant 
Smith  maintain  that  the  assignment  to  Talbot  did  not  vest  in  him 
any  rights  superior  to  those  of  the  lienors,  for  the  reasons  that  the 
provisions  of  section  15  of  the  lien  law  (Laws  1897,  c.  418)  were 
violated,  in  that  there  were  not  filed  in  the  office  of  the  county  clerk 
copies  of  the  contract  and  of  the  assignment.  Finally,  the  defend- 
ant Childs  contends  that,  irrespective  of  section  15  of  the  lien  law, 
a  general  assignment  for  the  benefit  of  creditors  does  not  oper- 
ate to  cut  off  the  right  of  material  men  to  file  mechanics'  liens  with- 
in the  period  allowed  by  statute. 

Were  my  conclusions  dependent  solely  on  the  construction  to  be 
given  to  section  15  of  the  lien  law,  I  should  hold  that  it  has  no  ap- 
plicability to  the  case  of  a  general  assignment  for  the  benefit  of 
creditors.    The  section  reads: 

"No  asBignment  of  a  contract  for  the  performance  of  labor  or  the 
furnishing  of  materials  for  the  Improvement  of  real  property  or  of  the 
money  or  any  part  thereof  due  or  to  become  doe  therefor,  nor  an  order 
drawn  by  a  contractor  or  subcontractor  upon  the  owner  of  such  real  prop- 
erty for  the  payment  of  such  money  shall  be  valid,  until  the  contract  or  a 
statement  containing  the  substance  thereof  and  such  assignment  or  a  copy 
of  each  or  a  copy  of  such  order,  be  filed  in  the  ofilce  of  the  county  clerk 
of  the  county  wherein  the  real  property  Improved  or  to  be  Improved  is  situ- 
ated, and  such  contract,  assignment  or  order  shall  have  effect  and  be 
enforceable  from  the  time  of  such  flllng." 

On  its  face  nothing  could  be  broader.  Kenyon  v.  Walsh,  31  Misc. 
Rep.  634,  66  N.  Y.  Supp.  35.  No  assignment  of  the  money  due 
under  a  contract  is  valid  until  the  contract  under  which  the  work 
is  done  and  the  instrument  of  assignment  are  duly  filed.  If  the 
''no  assignment"  includes  a  general  one  for  the  benefit  of  creditors, 
then  all  the  liens  would  have  priority  over  the  claim  of  the  as- 
signee, as,  concededly,  no  copy  of  the  contract  was  filed,  either  be- 
fore or  after  any  of  the  liens  was  acquired.  The  proper  construc- 
tion of  this  section,  however,  forbids  such  inclusion.  An  ordinary 
assignment  and  one  for  the  benefit  of  creditors  have  nothing  in 
common  save  a  partial  similarity  of  name.  Each  belongs  to  an  en- 
tirely different  group  of  contracts,  and,  disregarding  words,  and 
considering  merely  the  idea,  two  entirely  unrelated  concepts  result. 
To  constitute  an  assignment  for  the  benefit  of  creditors,  there  must 
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be  voluntary  transfer  bj  a  debtor  of  all  his  property  to  an  assignee 
for  the  payment  of  his  debts  (3  Enc.  PI.  &  Prac.  6),  and  in  this  state 
the  assignee  is  simply  a  trustee,  and  not  the  absolute  owner.  "The 
material  and  essential  characteristic  of  a  general  assignment  is  the 
presence  of  a  trust.  THie  assignee  is  merely  trustee,  and  not  abso- 
lute owner.  He  buys  nothing  and  pays  nothing,  but  takes  the  title 
for  the  performance  of  trust  duties."  Brown  v.  Guthrie,  110  N.  Y. 
435,  441,  18  N.  E.  254,  255.  Such  an  assignment  is  not  within. 
the  purview  of  the  mechanic's  lien  law.  Special  mention  of  that 
class  of  transfer  when  provision  is  made  in  reference  to  it  in  other 
parts  of  the  statute  indicates  the  propriety  of  its  exclusion  in  tln' 
section  under  consideration.  Sections  4,  13.  The  development  of 
decision  and  legislation  clearly  show  the  purpose  the  legislature 
had  in  view,  and  therefore  the  proper  construction  to  be  placed 
upon  the  statute.  The  section  under  consideration  was  first  incor- 
porated into  the  lien  law,  substantially  in  its  present  form,  by  chap- 
ter 915  of  the  Laws  of  1896,  which  amended  section  5  of  chapter 
342  of  the  Laws  of  1885.  Prior  to  the  amendment,  the  courts  had 
often  been  called  upon  to  decide  whether  the  assignment  of  a  con- 
tract, or  of  the  moneys  to  grow  due  thereunder,  or  whether  an  order 
for  the  payment  of  money  to  be  charged  against  a  building  contract, 
had  validity  as  against  liens  subsequently  filed.  The  decisions  were 
uniformly  against  the  lienors.  Lauer  v.  Dunn,  115  N.  Y.  40€,  23 
N.  E.  270;  McCorkle  v.  Herrman,  117  N.  Y.  297,  22  N.  E.  948; 
Stevens  v.  Ogden,  130  N.  Y.  182,  29  N.  E.  229;  Beardsley  v.  Cook, 
143  N.  Y.  143,  38  N.  E.  109;  Bates  v.  Bank,  157  N.  Y.  322,  51  N.  E. 
1033.  In  Lauer  v.  Dunn,  where  a  contractor  drew  an  order  on  the 
owner  in  favor  of  the  subcontractor,  and  there  were  no  further  for- 
malities, it  was  held  to  operate  as  an  assignment  pro  tanto  of  the 
funds  in  the  owner's  hands ;  and  the  rule  was  laid  down  that,  where 
a  contractor  had  assigned  his  interest  in  the  fund  "in  good  faith, 
and  for  a  valuable  consideration,"  in  payment  of  the  claim  of  a 
subcontractor,  the  owner  having  been  notified,  no  subsequent  liens 
could  operate  to  charge  the  latter  with  any  further  liability.  In 
McCorkle  v.  Herrman,  supra,  which  involved  the  question  of  priority 
between  a  receiver  of  the  judgment  creditor  of  the  contractor  and 
a  lienor  under  him  who  had  filed  his  notice  of  lien  subsequent  to 
the  service  of  the  order  in  supplementaiy  proceedings,  the  court 
stated  more  elaborately  than  had  been  done  theretofore  the  rea- 
sons for  the  rule  denying  a  preference  to  the  lienor  in  such  cases: 

"The  filing  of  the  notice  originates  the  lien.  Anterior  to  this  act  the 
laborer  or  mnterlal  man  has  no  preferential  right  to  be  paid  for  his  labor 
or  material  out  of  the  sum  which  Is  due  from  the  owner  of  the  building  to 
the  contractor,  but  Rtandn  In  the  same  position  as  other  creditors.  He  may 
subject  the  debt  to  a  Hen  in  his  favor  on  filing  the  notice  and  talking  the 
proceeding  prescribed  by  the  act.  But  if.  before  this  has  been  done,  other 
creditors,  pursuing  the  usual  remedies  for  the  collection  of  debts,  hare  ac- 
quired a  legal  or  equitable  right  to  have  the  debt  applied  In  satisfaction 
of  their  claims,  the  right  Is  not  overreached  by  liens  subsetiuently  filed  under 
the  act  unless  priority  Is  given  by  the  provisions  of  the  act  itself." 

The  court  adopted  the  reasoning  in  Payne  v.  Wilson,  74  N.  Y.  348, 
to  the  effect  that  the  lienor  acquired  a  specific  lien  at  the  time  he 
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filed  his  notice;  that  up  to  that  time  he  was  merely  a  general 
creditor,  with  no  greater  equities  than  other  general  creditors; 
and  that  he  was,  therefore,  bound  by  all  equities  existing  in  favor 
of  those  dealing  with  his  debtor.  In  Stevens  v.  Ogden,  supra,  an 
order  drawn  by  the  contractor  in  favor  of  a  creditor,  and  accepted 
in  payment,  took  priority  over  a  lien  subsequently  filed.  No  debt 
was  declared  to  be  owing  by  the  owner  when  the  lien  was  filed, 
the  order  having  operated  as  an  assignment  pro  tanto  of  the  fund 
due  or  to  become  due  to  the  contractor.  "There  is  no  provision  in 
the  statute  forbidding  a  contractor  to  pay  his  creditors  out  of  the 
money  due  or  to  become  due  him  from  the  owner  to  the  exclusion 
of  laborers  and  material  men  who  have  not  filed  liens.  This  may 
be  an  omission,  but,  if  so,  it  can  only  be  supplied  by  the  legislature, 
for  the  courts  cannot  extend  these  purely  statutory  rights  beyond 
the  terms  of  the  statute  by  which  they  are  created."  Page  187, 
130  N.  Y.,  and  page  230,  29  N.  E. 

These  cases  are  typical.  It  is  unnecessary  to  cite  further  in- 
stances, of  which  there  are  many.  However  sound  their  reasoning, 
it  soon  became  obvious  that  the  construction  they  gave  to  existing 
laws  often  tended  to  defeat  the  beneficial  purpose  of  the  mechanic's 
lien  statutes,  and  that  the  rules  they  laid  down  pointed  a  way  for 
unscrupulous  contractors  to  enter  into  fraudulent  and  collusive 
schemes  to  the  detriment  of  those  whom  the  lien  laws  were  pri- 
marily designed  to  protect.  Underlying  the  first  mechanic's  lien 
law  (Laws  1830,  c.  330),  and  subsequent  legislation  enlarging  its 
scope,  is  the  principle  that,  where  a  person  has  by  his  labor,  or  by 
the  material  he  has  furnished,  contributed  to,  or  enhanced  the  worth 
of,  real  property,  he  should  be  declared  to  have  an  interest  in  the 
property  to  the  extent  of  this  value.  The  decisions  cited  induced  the 
legislature  to  make  in  one  particular,  at  least,  the  intended  protec- 
tion to  prospective  lienors  more  effective.  Hence  the  requirements 
of  chapter  915  of  the  Laws  of  1896,  now  embodied  in  section  15  of 
the  revision  of  1897.  Inasmuch  as  a  contractor  might,  without  any 
knowledge  on  the  part  -of  those  who  have  contracted  for  work  under 
him,  dispose  by  order  or  special  assignment  of  every  dollar  due  or 
to  become  due  to  him  from  the  owner,  with  the  single  qualiflca- ' 
tion  that  the  assignment  must  be  bona  fide,  and  for  value,  so  that 
the  subsequent  lien  of  the  innocent  material  man,  instead  of  fasten- 
ing onto  substantial  property,  would  be  dissipated  into  thin  air, 
the  legislature  declared,  before  such  an  assignment  or  order  could 
have  validity  against  a  subsequent  lienor,  it  would  have  to  be  re- 
corded. The  effect  of  the  enactment  is  to  advise  at  any  moment 
those  doing  work  of  the  condition  of  affairs.  The  filing  of  the 
original  contract  shows  the  entire  amount  of  the  contract,  the  time 
and  terms  of  payment,  and  informs  the  subcontractor  or  the  mate- 
rial man  of  the  amount  of  the  fund  which  represents  the  maximum 
interest  he  can  acquire  in  the  property.  The  filing  of  the  assign- 
ment or  order  indicates  the  extent  to  which  the  fund  is  or  has  been 
depleted  and  the  amount  of  equity  left  in  the  contractor,  and  thus  en- 
ables the  subcontractor  or  material  man  to  take  such  steps  for 
the  protection  of  his  rights  as  he  may  be  advised.    Without  en- 
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Iai:ging  further,  I  believe  the  foregoing  outline  sufficiently  estab- 
lishes the  proposition,  with  which  I  prefaced  this  review, — that  the 
assignment  contemplated  in  section  15  is  a  special  assignment  for 
value,  and  does  not  include  a  general  one  for  the  benefit  of  cred- 
itors, and  the  assignment  of  moneys  to  grow  due,  which  is  to  be 
recorded,  is  the  specific  one  of  moneys  under  the  building  contract, 
and  does  not  include  those  that  are  carried  to  the  assignee  for 
creditors  by  virtue  of  his  taking  title  to  all  his  assignor's  property. 
Independently  of  the  authorities  cited  and  the  course  and  pur- 
pose of  the  legislation  adverted  to,  a  general  assignment  for  the 
benefit  of  creditors  could  not  be  embraced  within  the  language  or 
object  of  section  15.  If  that  section  means  anything,  it  means 
that  assignments  otherwise  valid  to  cut  off  subsequent  liens  shall 
be  invalid  unless  certain  formalities  are  complied  with.  But  I 
am  of  opinion,  and  such  authority  as  there  is  supports  the  view, 
that  a  general  assignment  for  the  benefit  of  creditors  is  not  other- 
wise valid  to  cut  ojBf  subsequent  liens;  in  other  words,  that  in  no 
event  does  the  execution,  delivery,  and  recording  of  such  an  as- 
signment take  precedence  over  the  rights  of  those  who  subsequently, 
and  within  the  statutory  period,  duly  file  their  notices  of  lien.  In 
re  Manufacturing  Co.,  15  Misc.  Rep.  588,  36  N.  Y.  Supp.  923;  Read- 
ing Hardware  Co.  v.  City  of  New  York,  27  Misc.  Rep.  450,  59  N,  Y. 
Supp.  253;  MandeviUe  v.  Reed,  13  Abb.  Prac.  173;  Smith  v.  Baily, 
8  Daly,  128;  Henderson  v.  Sturgis,  1  Daly,  336;  Gates  v.  Haley, 
Id.  338;  McMurray  v.  Hutcheson,  59  How.  Prac.  210;  Boisot,  Mech. 
Liens,  §§  346,  347;  Bish.  Insolv.  §  277.  And  see  Supplies  Co.  v. 
Jones,  58  App.  Div.  231,  68  N.  Y.  Supp.  806.  It  must  not  be  lost 
sight  of  that  the  lien  of  the  subcontractor  or  material  man  is  not 
asserted  against  the  contractor,  nor  even  against  the  owner,  but 
against  property.  Lien  Law,  §  3.  The  agreement  between  the  sub- 
contractor and  the  contractor  on  the  one  hand,  and  between  the 
contractor  and  the  owner  on  the  other,  determine  the  extent  to 
which  the  lien  can  be  enforced;  but  its  enforcement  as  a  lien,  so 
far  from  being  sought  against  either,  is  directed  against  the  land 
and  the  building,  and  that  because  a  certain  portion  of  their  value 
represents  the  labor  of,  and  the  materials  contributed  by,  the  sub- 
contractor. The  contractor  failing  to  pay  his  contract  debt,  the 
subcontractor  is  allowed  by  statute  to  enforce  his  rights  against 
the  property  improved,  to  the  extent,  as  it  were,  of  taking  out  what 
he  has  put  in  it.  This  right  rests  on  no  privity  of  contract  with 
the  owner,  for  there  is  none,  but  is  a  statutory  privilege,  the  grant- 
ing of  which  was  prompted  by  broadly  equitable  considerations. 
The  subcontractor  declares  his  intention  of  availing  himself  of  that 
statutory  right  by  filing  his  notice  of  lien.  That  done,  the  prop- 
erty at  once  becomes  answerable  for  its  satisfaction,  with  the 
single  limitation  that  the  amount  then  remaining  due  the  contractor 
by  the  owner  is  the  measure  of  the  burden.  If  that  amount  has 
been  reduced  by  an  assignment  of  moneys  by  the  contractor,  or 
by  some  diligent  general  creditor  securing  title  to  a  portion  thereof, 
there  is  left  so  much  less  property  to  be  reached  by  the  lien.  It 
must  be  perfectly  obvious,  however,  that  that  particular  amount, 
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or  the  property  represented  by  it,  is  in  no  wise  lessened  by  an  as- 
signment for  the  benefit  of  creditors.  The  whole,  whether  in  terms 
of  money  or  property,  remains.  The  assignee  is  a  trustee  simply, 
and  has  only  the  assignor's  title;  nothing  more.  He  has  paid  or 
parted  with  nothing.  The  equities  existing  against  his  assignor 
bind  him;  and,  if  any  surplus  should  result,  it  is  not  his,  but  his 
assignor's.  Whether  he  receives  any  money  as  due  his  assignor 
on  the  building  contract  is  dependent  on  the  same  contingency, — 
that  there  be  a  surplus  after  liens  filed  within  the  statutory  period 
have  been  satisfied.  The  lienor  is  not,  in  his  capacity  of  lienor,  a 
general  creditor  of  the  contractor.  Strictly  speaking,  he  is  not  his 
contractor's  i»'eferred  creditor.  He  has  a  preferential  statutory 
right  against  property  of  a  third  person  or  its  money  equivalent. 
AU  that  the  contractor,  and,  ergo,  the  assignee,  can  get,  is  the 
amount  left  over  after  the  property  has  answered  to  the  lienor.  The 
argument  of  the  assignee  here  is  based  on  the  case  of  McCorkle 
V.  Herrman  and  kindred  authorities,  supra,  while  the  lienors,  ap- 
parently accepting  the  assignee's  construction  of  that  case,  seek 
refuge  under  the  provisions  of  section  15,  already  referred  to.  It  is 
dear  to  me,  however,  that  McCorkle  v.  Herrman  has  no  application 
to  the  case  of  a  general  assignment  for  the  benefit  of  cre(£tors.  -  I 
have  found  no  case  in  which  a  preference  was  given  to  an  assignee 
over  a  subsequent  lienor  where  the  assignment  was  not  for  value. 
That,  to  my  mind,  is  the  distinguishing  feature.  A  lienor  gets  noth- 
ing until  he  files  his  notice.  Up  to  that  time  he  is  merely  a  general 
creditor  with  other  general  creditors.  If  the  interest  he  seeks  to 
reach  is  lessened  by  the  time  he  asserts  his  preferential  right  by 
an  assignment  for  value  he  can  reach  only  what  is  left.  And  this 
is  the  extent  to  which  the  cases  have  gone.  The  McCorkle  Case 
declared  "creditors  pursuing  the  usual  remedies  for  the  collection 
of  debts"  to  have  priority  where  they  have  acquired  a  legal  or  equi- 
table right  to  have  the  debt  applied  in  satisfaction  of  their  claims. 
In  Lauer  v.  Dunn,  supra,  the  priority  given  to  the  assignment  was 
predicated  on  "good  faith  and  for  a  valuable  consideration."  In 
Stevens  v.  Ogden,  supra,  the  right  to  pay  "creditors"  out  of  moneys 
due  under  a  contract  before  liens  are  filed  was  recognized.  So  in 
Bates  V.  Bank,  supra,  where  there  was  an  assignment  to  a  creditor 
pro  tanto,  and  so  in  all  the  other  cases  I  have  been  able  to  find. 
On  the  other  hand,  there  have  been  some  decisions,  under  every  im- 
portant lien  law  since  the  first,  recognizing  the  priority  of  a  lien 
duly  filed  over  a  general  assignment  antedating  it.  Thus,  in  Mande- 
ville  V.  Reed,  supra,  decided  under  the  Laws  of  1830,  it  was  held 
that  a  mechanic  who  had  performed  labor  for  the  contractor  upon 
the  building  can  as  well  after  as  before  an  assignment  for  the 
benefit  of  creditors  acquire  a  right  to  be  paid  the  amount  due  him. 
So,  too,  in  Henderson  v.  Sturgis,  supra,  decided  under  the  Laws 
of  1851,  the  same  priority  is  declared  to  exist;  while  in  Gates  v. 
Haley,  supra,  a  general  assignment  for  the  benefit  of  creditors  is 
recognized  as  the  sole  exception  to  the  general  rule  contended  for 
by  the  assignee  in  this  case.  In  McMurray  v.  Hutcheson,  supra, 
decided  under  the  Laws  of  1875,  as  amended  In  1879,  priority  was 
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awarded  to  a  subcontractor  filing  a  lien  after  an  assignment  for  the 
benefit  of  creditors,  and  he  was  declared  not  to  be  compelled  to 
share  only  in  the  general  fnnd  for  the  benefit  of  all  creditors.  In 
Re  Manufacturing  Co.,  supra,  arising  under  the  Laws  of  1885,  Mr. 
Justice  Beekman,  in  a  convincing  opinion,  gave  preference  to  a 
lienor  of  a  subcontractor — ^a  corporation,  of  wMch  a  receiver  had 
been  appointed  in  proceedings  instituted  for  voluntary  dissolution — 
over  the  receiver,  although  the  latter's  appointment  antedated  the 
filing  of  the  lien.  There  is  suflBcient  an^ogy  between  a  receiver 
in  such  a  case  and  a  general  assignee  to  make  the  argument  there 
advanced  applicable.  Finally,  in  Beading  Hardware  Co.  t.  City  of 
New  York,  supra,  Mr.  Justice  Werner,  then  sitting  in' this  depart- 
ment, held  that,  inasmuch  as  the  lien  was  asserted,  not  against  the 
property  of  an  insolvent  in  the  hands  of  an  assignee,  but  against 
the  property  of  another,  with  whom  the  insolvent  had  contracted, 
the  lien,  although  filed  several  weeks  after  the  general  assignment 
was  recorded,  should  have  preference. 

I  am  thus  led  to  the  conclusion  that  all  the  liens  in  this  case 
have  priority  over  the  claims  of  the  assignee.  The  lienors  have 
a  superior  title,  and  the  amount  of  their  liens  must  be  first  satis- 
fied before  any  surplus  can  be  turned  over  into  the  trust  estate  to 
be  administered  for  the  benefit  of  all  the  general  creditors.  It  may 
be  observed  that,  in  view  of  the  recent  opinion  in  Supplies  Co.  v. 
Jones,  supra,  some  question  may  exist  of  awarding  any  judgment 
whatsoever  in  favor  of  the  assignee.  Submit  a  decision  in  the  usual 
form  directing  a  foreclosure  to  the  extent  of  the  lien  of  the  plaintiff 
and  of  those  of  the  defendants  Smith  and  Childs. 

Ordered  accordingly. 


(62  App.  Dlv.  262.) 

DELAFIBLD  et  al.  v.  J.  K.  ARMSBX  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    June  21,  1001.) 

1.  Attachmbnt — Plkadino— StTFFiciENOT— Vacatfon. 

Code,  §  636,  provides  that,  to  entitle  plalntiCF  to  an  attachment,  he 
must  show  by  affidavit  that  the  cause  of  action  exists,  and.  If  It  is  to 
recover  damages  for  breach  of  contract,  the  affidavit  must  show  that 
the  plaintiff  is  entitled  to  recover  a  sum  stated  therein,  and  that  the 
defendant  Is  either  a  foreign  corporation  or  a  nonresident.  A  verlfled 
complaint  and  affidavit  for  attachment  In  an  action  for  breach  of  con- 
tract against  a  foreign  corporation  alleged  that  the  contract  was  to 
deliver  a  certain  number  of  eases  of  salmon  at  a  certain  price  per  dozen 
cans;  that  the  goods  were  sold  by  plaintiff  at  a  gross  sum,  which  was 
a  certain  sum  more  than  the  contract  price.  Beldi,  that  the  attachment 
would  be  vacated,  because  the  affidavit  did  not  set  oat  the  evidence 
relied  on  to  establish  such  recovery. 

t.  Sauk. 

When  such  complaint  and  affidavit  adopts  a  certain  measure  of  dam- 
ages as  the  amount  of  recovery,  the  attachment  issued  thereon  will  be 
vacated  if  the  evidence  which  is  relied  on  to  establish  such  recovery 
according  to  such  rule  is  not  stated  in  the  affidavit. 
Patterson,  J.,  dissenting. 

On  rehearing.    Affirmed. 

For  former  opinion,  see  68  N.  Y.  Stipp.  998. 
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Argued  before  VAN  BRimT,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  LAUGHLTN,  JJ. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  damages 
for  the  alleged  Tiolation  of  a  contract  made  on  the  20th  of  August, 
1900,  whereby  the  defendant  sold  and  agreed  to  deliver  to  the  ^in- 
tiffs  28,000  cases  of  salmon  at  San  Francisco,  Gal.,  at  a  price  in  the 
complaint  and  affidavit  stated.  The  complaint  and  affidavit  further 
alleged  that  at  the  time  the  contract  of  sale  was  entered  into  the  de- 
fendant knew  that  the  plaintifFs  were  purchasing  said  salmon  for  the 
purpose  of  resale  by  them  as  wholesale  dealers  in  salmon;  and  that 
the  plaintiffs,  relying  upon  said  contract,  thereafter,  and  before  Sep- 
tember 7,  1900,  sold  for  future  delivery  the  entire  28,000  caseis  of 
salmon  for  a  price  f 9,060.20  in  advance  of  that  which  they  had  agreed 
to  pay  the  defendant  therefor.  The  affidavit  also  contained  an  alle- 
gation that  the  defendant  was  a  foreign  corporation  organized  under 
the  laws  of  the  state  of  Illinois,  and  having  its  office  and  principal 
place  of  business  at  Chicago,  in  said  state  of  Illinois;  and  that  the 
plaintiffs  were,  and  now  are,  residents  of  the  city  and  county  and 
state  of  New  York,  and  were  co-partners  doing  business  in  said  state. 
Upon  these  papers  an  attachment  was  issued  to  the  sheriff  of  the 
county  of  New  York  for  the  sum  of  f 9,060.20,  with  interest.  A  mo- 
tion was  made  by  the  defendant  to  set  aside  the  attachment  upon 
the  papers  upon  which  it  was  granted,  the  principal  ground  being 
that  there  was  no  evidence  contained  in  the  papers  that  the  plaintiffs 
had  sustained  any  damage  by  reason  of  the  alleged  breach  of  con- 
tract. Upon  the  hearing  of  this  motion  at  the  special  term  the  at- 
tachment was  vacated,  and  from  the  order  thereupon  entered  this  ap- 
peal is  taken. 

Section  636  of  the  Code  provides  as  follows: 

"To  entitle  the  plaintiff  to  such  a  warrant  [that  Is,  a  warrant  of  attach- 
ment] he  must  show  by  affidavit  to  the  satisfaction  of  the  Judge  granting 
the  same  as  follows:  (1)  That  one  of  the  causes  of  action  specified  in  the 
last  section  exists  against  the  defendant  If  the  action  Is  to  recover  damages 
for  breach  of  contract,  the  affidavit  must  show  that  the  plaintifT  is  entitled 
to  recover  a  sum  stated  therein,  over  and  above  all  counterclaims  known  to 
him.  (2)  That  the  defendant  Is  either  a  foreign  corporation  or  not  a  resi- 
dent of  the  state,"  etc. 

It  is  to  be  noticed  that  the  facts  required  by  the  Code  must  be 
shown  by  affidavit,  and  it  is  clear  that  the  codiflers  had  in  mind  the 
diBtinction  between  the  office  of  a  complaint  and  that  of  an  affidavit. 
The  office  of  a  complaint  is  to  allege  conclusions  of  fact  deduced 
from  the  evidence,  whereas  the  office  of  an  affidavit  is  to  set  out  the 
evidence  establishing  those  conclusions  of  fact.  In  an  action  upon 
a  contract  for  the  payment  of  a  sum  certain,  it  appears  from  the 
contract  itself  what  the  damages  will  be;  but  where  the  damages  are 
unliquidated  it  is  necessary  for  the  plaintiff  in  his  affidavit  to  set  out 
the  evidence  which  he  claims  proves  his  damages,  in  order  that  the 
court  may  judge  as  to  whether  he  has  evidence  of  damage,  and  that 
his  allegation  of  damage  is  not  mere  matter  of  speculation.  This 
seems  to  be  d&at  from  tLe  language  of  the  section  of  the  Code  above 
quoted,  which  says:    "If  the  action  is  to  recover  damages  for  breach 
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of  contract,  the  affidavit  mast  show  that  the  plaintiff  is  entitled  to 
recover  a  sum  stated  therein  over  and  above  all  counter  claims 
known  to  him."  It  would  seem  that  an  affidavit  can  only  show  that 
a  plaintiff  is  entitled  to  recover  a  sum  stated  therein,  when  it  sets 
out  the  evidence  upon  which  the  plaintiff  relies  to  establish  such  re- 
covery. This  language  of  the  Ck)de  appears  to  be  clear  and  explicit ; 
but,  as  in  these  days  of  case  law  no  statute  seems  to  have  an  obliga- 
toi7  force  untU  some  court  has  decided  that  it  means  what  it  says, 
it  may  be  proper  to  cite  an  authority  in  support  of  the  construction 
of  the  language  of  the  Code  which  it  manifestly  demands.  In  the 
case  of  Thorington  v.  Merrick,  101  N.  Y.  5,  3  N.  E.  794,  an  affidavit 
was  held  insufficient  to  support  an  attachment,  because  the  facts 
stated  did  not  show  that  the  plaintiffs  were  entitled  to  recover  the 
sum  named,  which,  as  already  stated,  is  the  plain  requirement  of 
section  636  of  the  Code.  With  this  requirement  the  plaintiffs  do 
not  comply.  The  only  allegation  as  to  damage  contained  in  the 
complaint  or  affidavit  upon  which  the  attachment  was  issued  has 
reference  to  the  difference  between  the  price  which  the  plaintiffs 
agreed  to  pay  for  merchandise  to  be  delivered  in  the  future  and  the 
price  at  which  they  resold  it,  also  for  future  delivery.  It  has  long 
been  settled  in  this  and  every  other  state  that  no  such  rule  of  damage 
prevails.  It  has  been  held  that  the  rule  of  damages  in  an  action  of 
this  kind  is  as  follows:  The  measure  of  damages,  where  a  vendor 
refuses  to  deliver  an  article  of  merchandise  which  he  has  agreed  to 
sell,  is  the  difference  between  the  contract  price  and  the  market  value 
of  the  article  at  the  time  and  place  where  it  should  have  been  deliv- 
ered. Gregory  v.  McDowel,  8  Wend.  435;  Dey  v.  Dox,  9  Wend.  129, 
24  Am.  Dec.  137;  Davis  v.  Shields,  24  Wend.  322;  Beals  v.  Terry, 
2  Sandf.  127;  Clark  v.  Plnney,  7  Cow.  681;  Masterton  v.  Mayor,  etc., 
7  Hill,  61,  42  Am.  Dec.  38;  McKnight  v.  Dunlop,  5  N.  Y.  545,  55 
Am.  Dec.  370;  Dana  v.  Fiedler,  12  N.  Y.  40;  Parsons  v.  Sutton,  66 
N.  Y.  92;  Griffin  v.  Colver,  16  N.  Y.  490,  69  Am.  Dec.  718;  Josling 
V.  Irvine,  6  Hurl.  &  N.  512;  and  numerous  other  cases.  Where, 
however,  the  plaintiff  shows  that  there  was  no  market  price  for 
the  article  at  or  near  the  place  of  delivery,  and  it  could  not  be  pur- 
chased, then  such  a  rule  of  damage  as  is  claimed  by  the  plaintiffs  in 
this  action  might  obtain.  But  the  affidavit  wholly  fails  to  bring 
the  case  within  this  rule,  and  hence  the  plaintiffs  have  not  shown  by 
affidavit  that  they  are  entitled  to  recover  a  sum  stated  therein  over 
and  above  all  counterclaims  known  to  them.  It  should  be  borne  in 
mind,  in  considering  this  proposition,  that  it  is  only  within  a  com- 
paratively limited  period  of  time  that  it  has  been  possible  to  issue  an 
attachment  in  an  action  to  recover  unliquidated  damages.  Hence 
it  is  the  duty  of  the  court  to  give  fair  construction  to  the  provisions 
of  the  Code,  which  properly  require,  before  a  man's  proper^  shall  be 
taken  in  execution  before  judgment  upon  an  unliquidated  claim,  that 
the  papers  shall  contain  evidence  that  the  plaintiff  has  sustained  the 
damages  which  he  demands. 

We  think,  therefore,  that  the  order  appealed  from  should  be  af- 
firmed, with  flO  costs  and  disbursements.  All  concur,  except  PAT- 
TERSON, J.,  who  dissents. 
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L.  D.  GARRETT  CO.  T.  MORTON. 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1901.) 

1.  Iifaot>7BNT  Insuranob  Company— Sale  of  Stock— Void  Coxtraot. 

Where  an  InsolTent  fire  insurance  company,  by  Its  directors,  resolves 
to  reinsure  its  risks,  or  sell  a  majority  of  its  stock,  and  accepts  a  propo- 
sition from  another  company  to  buy  such  stock  and  liquidate  its  af- 
fairs, the  contract  is  void,  under  the  Insurance  law  (Laws  1892,  c.  690) 
I  41,  authorizing  the  attorney  general  to  institute  proceedings  for  a  dis- 
solution of  an  insolvent  company  unless  the  impairment  is  made  up 
within  a  reasonable  time. 

S.  Samb— Liability  or  Stockholder— Fsacd. 

Where  an  Insolvent  insurance  company  sold  out  its  capital  stock  to 
another  company,  in  violation  of  the  insurance  law  authorizing  the 
attorney  general  to  wind  up  an  insolvent  insurance  corporation,  a 
stocldiolder  who  accepts  the  offer  of  the  purchasing  corporation  to  buy 
his  stock,  and  has  been  paid  the  price  thereof,  is  not  liable  to  the 
purchasing  corporation  on  nn  allegation  that  the  vendor's  statement  to 
its  stockholders  of  its  financial  condition  was  false,  the  purchase  being 
contrary  to  law. 

Action  by  the  L.  D.  Garrett  Company  against  Levi  P.  Morton. 
Demurrer  to  complaint  snstained. 

Gardozo  &  Nathan  (Edgar  J.  Nathan,  of  counsel),  for  plaintiff. 
William  Morton  Grinnell,  for  defendant. 

LEVENTRITT,  J.  This  case  differs  from  that  of  L.  D.  Garrett  Co. 
T.  McComb,  N.  Y.  Law  J.,  Nov.  30,  1900,  only  in  the  particular  that 
there  the  complaint  was  dismissed  at  the  end  of  the  plaintiff's  case, 
while  here  judgment  for  the  defendant  is  sought  on  demurrer  to  a 
complaint  identical  with  that  in  the  earlier  suit.  L.  D.  Garrett  Co. 
V.  McComb  was  dismissed  on  two  grounds:  (1)  The  illegality  of  the 
agreement  of  which  the  purchase  and  sale  of  stock  was  a  part,  and 
(^  failure  to  prove  agency  on  the  part  of  those  whom  the  plaintiff 
claimed  represented  the  defendant.  On  appeal  the  judgment  was 
afBrmed  on  the  latter  ground  (58  App.  Div.  419,  68  N.  Y.  Supp.  996), 
the  court  holding  that  the  proof  on  the  trial  was  insufScient  to  con- 
nect the  defendant.  That  question  is  not  before  me,  as  the  com- 
plaint contains  adequate  allegations  of  agency.  On  the  first  ground 
the  material  allegations  of  the  present  pleading,  together  with  their 
reasonable  intendments,  present  substantially  the  situation  disclosed 
at  the  end  of  the  trial  in  the  former  case.  I  have  not  attempted  to 
refine  for  the  purpose  of  holding  the  complaint  proof,  at  least, 
against  the  demurrer,  as  the  plaintiff  does  not  raise  the  point,  and 
seeks  a  determination  of  the  issues  on  the  merits.  After  deliberate 
examination  and  a  careful  perusal  and  consideration  of  the  able 
brief  submitted  by  plaintifTs  counsel,  1  find  myself  in  accord  with 
the  views  expressed  by  Mr.  Justice  Russell.  The  court  there  summed 
np  its  conclusion  in  this  language: 

"An  Insurance  corporation  which  holds  Itself  out  to  the  public  as  an 
insurer,  and  upon  the  faith  of  whose  solvency  and  continued  ability  and 
effort  to  carry  out  its  contracts  that  public  relies,  can  make  no  agreement 
looking  to  the  death  of  that  corporation  for  the  personal  benefit  of  the 
directors  who  are  consummating  such  a  result  If  the  corporation  was  In- 
71  N.Y.S.— 2 
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solvent.  It  was  the  duty  of  Its  managers  to  close  its  affairs  in  the  manner 
proTided  by  law,  and  not  seek  to  continue  Its  existence  by  transfer  to 
another  corporation,  which  was  not  even  an  Insurance  company,  and  thus 
relieve  themselves  of  the  duties  imposed  by  law  upon  the  trustees  of  the 
corporation.  That  the  capital  of  the  company  was  seriously  impaired  is 
beyond  doubt,  as  also  that  It  was  in  a  condition  requiring  the  superin- 
tendent of  insurance  to  prevent  its  obtaining  new  Insurances  until  the  de- 
ficiency was  met  by  a  further  increase  of  actual  capital.  The  purpose  of 
the  sale  of  a  controlling  interest  in  the  stock  to  the  plaintiff  was  to  relieve 
the  directors  of  an  unpleasant  and  vexatious  responsibility,  obtain  as  much 
as  possible  for  those  holding  stock,  and  give  to  the  purchaser  the  power 
to  elect  a  new  board  of  directors,  control  the  management  of  the  company, 
and  sell  with  profit  to  itself  the  business  and  good  will  of  the  company 
either  to  new  stockholders  or  to  another  corporation.  In  the  view  of  this 
court  the  transaction  was  one  which  cannot  be  sustained  or  enforced,  and 
Is  fairly  within  the  lines  of  the  objection  stated  in  the  opinion  of  this  court 
in  the  case  of  Wood  v.  Insurance  Co.,  30  Misc.  Bep.  330,  63  N.  T.  Supp.  427, 
the  Judgment  in  which  was  affirmed  by  the  appellate  division  (67  N.  Y. 
Supp.  1150)  upon  the  opinion  of  the  special  term." 

Though  some  of  the  court's  statements  are  predicated  on  the 
facts  proved  by  the  plaintiff,  an  analysis  of  the  complaint  before 
me,  which  is  to  be  taken  as  true,  justifies  every  essential  conclusion. 
It  appears  from  the  pleading  that  the  board  of  directors  of  the  Trad- 
ers' lire  Insurance  Company,  of  which  the  defendant  was  a  stock- 
holder, resolved  to  reinsure  its  fire  risks,  and  to  liquidate  the  affairs 
of  the  company,  or  to  sell  the  stock  held  by  the  individual  stockhold- 
ers. Pursuant  to  such  resolution,  the  board  requested  the  plaintiff 
to  submit  to  it  a  proposition  for  the  liquidation  of  the  company  and 
for  the  purchase  by  the  plaintiff  of  its  stock.  A  statement  was  sub- 
mitted to  the  plaintiff  purporting  to  set  forth  the  assets  and  liabili- 
ties of  the  Traders'  Company.  On  its  face  this  statement  showed 
an  impairment  of  the  capital  amounting  to  ahnost  40  per  cent.  Bely- 
ing on  the  statement  and  the  representation  of  the  directors,  the 
plaintiff  made  a  proposition  for  the  purchase  of  the  capital  stock, 
provided,  not  less  than  65  per  cent,  should  be  transferred,  agreeing 
to  pay  either  $25  cash  per  share  absolutely,  or  f  40,  less  such  propor- 
tionate sum  as  it  should  be  obliged  to  pay  on  account  of  outstanding 
fire  losses,  not  included  in  the  statement  submitted,  and  for  some 
reason  not  even  placed  upon  the  books  of  the  company,  but  which 
losses  the  plaintiff  specifically  agreed  to  pay  in  any  event.  In  a 
circular  letter  addressed  to  the  stockholders  the  directors  notified 
them  that  all  of  the  risks  of  the  company  had  been  reinsured,  and 
that,  taking  measures  for  the  "winding  up  of  the  company,  •  •  • 
and  after  careful  consideration  of  the  condition  of  the  company," 
negotiations  had  been  had  with  the  plaintiff,  resulting  in  the  offer 
already  stated.  The  defendant  accepted  the  plaintiff's  offer  of  |25 
per  share,  and  received  f 2,000  for  his  80  shares  of  stock.  The  plain- 
tiff now  claims  that  the  statement  was  false  and  untrue;  that,  in 
place  of  there  being  only  a  40  per  cent,  impairment  of  the  capital 
stock,  "the  funds  representing  said  capital  stock  were  entirely  ex- 
hausted, and  the  assets  were  wholly  insufQcient  to  meet  the  liabilities 
of  said  insurance  company  to  its  creditors";  and  that  the  company, 
as  of  a  date  anterior  to  the  institution  of  any  negotiations  with  the 
plaintiff,  was  wholly  insolvent;  and  that  the  stock  which  the  plain* 
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titt  parchased  was  either  wholly  worthless,  or  of  a  value  greatly  less 
than  f  25  per  share.  The  balance  of  the  complaint  shows  that  there 
are  creditors  of  the  Traders'  Company,  and  sets  out  formal  allega- 
tions necessary  to  recovery  from  the  defendant. 

The  entire  agreement  between  the  plaintiff  and  the  Traders'  Insur- 
ance Company  or  its  stockholders  is  not,  in  terms,  averred.  Empha- 
sis is  merely  laid  on  the  item  of  the  purchase  and  sale  of  the  stock, 
and  of  the  assumption  by  the  plaintiff  of  that  portion  of  the  out- 
standing flre  losses  not  stated  on  the  books  of  the  company.  But 'the 
entire  pleading,  with  its  permissible  inference,  leaves  little  doubt  as 
to  its  general  nature.  Reduced  to  its  lowest  terms,  the  complaint 
resolves  itself  into  a  scheme  to  end,  through  the  conscious  instru- 
mentality of  the  plaintiff,  the  political  life  of  the  Traders'  Insurance 
Company  at  a  time  when  it  was  insolvent  in  law,  which  the  plain- 
tiff knew,  and  insolvent  in  fact,  which  it  claims  it  did  not  know,  and 
as  to  which  it  asserts  the  false  representations.  The  complaint  dis- 
closes much  more  than  an  agreement  for  a  mere  purchase  and  sale  of 
stock.  The  directors  not  only  resolve  to  reinsure  all  the  risks  of 
the  company  in  itself, — ^the  clearest  indication  of  an  intention  to 
abandon  business, — but  determine  to  "liquidate"  its  affairs.  The 
plaintiff  then  alleges  that  it  was  requested  to  submit  a  proposition 
for  the  "liquidation  of  said  Traders'  Insurance  Company,  and  for  the 
purchase  •  •  •  of  the  stock."  In  its  general  sense,  liquidation 
means  "the  act  or  operation  of  winding  up  the  affairs  of  fi  firm  or 
company  by  getting  in  the  assets,  settling  with  its  debtors  and  credit- 
ors, and  apportioning  the  amount  of  profit  or  loss."  3  Cent.  Diet. 
3474.  There  can  be  no  doubt,  under  the  unmistakable  inference  of 
the  pleader's  allegations,  that  it  accepted  the  proposition  to  liquidate, 
and  to  purchase  the  stock.  It  alleges  the  details  concerning  the 
stock  transactions,  and  omits  allegations  of  the  liquidation  agree- 
ment, except  to  the  extent  already  stated.  It  is  clear,  however,  that 
the  offer  to  liquidate  was  accepted,  and  that  both  the  reinsurance — 
on  its  face,  by  the  Traders'  Company  itself — and  the  stock  deal 
were  incidents  of  the  general  scheme.  Were  there  any  doubt  about 
this,  it  would,  be  set  at  rest  by  the  circular  letter  to  the  stockholders, 
in  which  the  plaintiff's  alternative  offer  is  submitted  as  one  of  the 
necessary  measures  for  the  "winding  up"  of  the  company. 

So  far  as  the  directors  of  the  Traders'  Company  were  concerned, 
I  am  of  the  opinion  that  their  action  was  illegal,  not  merely  in 
the  sense  that  the  contract  was  unauthorized,  or  beyond  the  legal 
capacity  of  the  corporation,  but  that  it  was  void  as  against  public 
policy.  Gaslight  Co.  v.  Claffy,  151 N.  Y.  27,  35,  45  N.  E.  390.  It  may 
be  conceded  at  the  outset  that  a  purely  private  corporation  has  the 
right,  when  its  business  has  become  unprofitable,  to  discontinue 
operations  for  the  purpose  of  protecting  its  shareholders  (Skinner  v. 
Smith,  134  N.  Y.  240,  31  N.  E.  911;  Denike  v.  Cement  Co.,  80  N.  Y. 
606),  and  that,  if  resumption  would  be  impossible  or  impracticable,  it 
would  even  become  their  duty  to  institute  legal  proceedings  for  the 
dissolution  of  the  corporation  (Jameson  v.  Insurance  Cb.,  14  App. 
Div.  380,  385,  44  N.  Y.  Supp.  15).  But  whether  or  not  a  strictly 
private  corporation,  without  larger  relations  to  the  general  public, 
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may,  in  the  event  of  its  reaching  a  nonpaying  basis,  accomplish  prac- 
tical destruction  by  its  own  act  (People  v.  Ballard,  134  N.  Y.  2G9, 
294,  32  N.  E.  54,  17  L.  R.  A.  737;  Id.,  136  N.  Y.  640,  32  N.  E.  611), 
I  hold  that  this  company  could  not,  and  that  the  statutory  method 
provided  where  dissolution  became  imperative  was  and  is  exclusive. 
The  complaint  admits  the  Traders'  Company  to  have  been  wholly  in- 
solvent. It  is  apparent  on  the  face  of  the  pleading  that  the  capital 
stock  was  impaired  40  per  cent.  One  of  two  alternatives  was  open 
to  the  directors:  To  make  good  the  deficiency  in  accordance  with 
the  provisions  of  the  insurance  law,  or  terminate  the  affairs  of  the 
company.  The  policy  of  the  law  is,  where  the  capital  stock  of  an  in- 
surance company  is  impaired,  even  to  the  extent  of  25  per  cent.,  what- 
ever the  condition  of  the  company  may  be  in  other  particulars,  to 
deem  it  insolvent,  and  have  the  attorney  general  institute  proceed- 
ings for  its  dissolution,  unless  the  impairment  is  made  up  within  a 
limited  period.  Insurance  Law  (Laws  1892,  c.  690)  §  41.  The  law 
requires  that' under  those  circumstances  no  further  insurance  shall 
be  accepted  until  the  company  is  again  on  a  basis  deemed  to  furnish 
adequate  protection  to  the  general  public  dealing  with  it.  The  di- 
rectors did  not  make  good  the  deficiency,  but  decided  to  dissolve. 
Call  it  by  any  name, — ^winding  up,  liquidating,  transferring  stock  or 
assets, — the  end  in  view  remains  the  same.  The  purpose  was  to 
terminate  effectually  the  existence  of  the  Traders'  Company  as  an 
independent  insurance  corporation;  to  extinguish  its  life  without 
applying  to  the  court,  and  without  subjecting  its  affairs  and  business 
methods  to  proper  legal  investigation  and  scrutiny,  with  the  possible 
consequent  rigorous  liability  of  its  managers.  The  life  of  this  cor- 
poration, in  the  absence  of  some  express  statutory  provision, — ^which 
is  not  to  be  assumed  on  the  pleading  before  me, — could  be  ended  only 
by  law;  its  eyes  could  be  closed  only  by  the  courts.  While  it  might 
suspend  its  business  activities,  and  become  entirely  dormant,  so  far 
as  the  exercise  of  any  of  its  chartered  functions  is  concerned, — con- 
ceding that  the  attorney  general  or  the  superintendent  of  insurance 
had  not  stepped  in, — its  life  would  continue  until  its  charter  period 
expired,  or  the  court  decreed  a  dissolution.  Hitch  v.  Hawley,  132 
N.  Y.  212,  30  N.  E.  401;  Spring  Co.  v.  Coursey,  45  App.  Div.  268, 
275,  68  N.  Y.  Supp.  98;  People  v.  Ballard,  supra;  Brooklyn  Steam- 
Transit  Co.  V.  City  of  Brooklyn,  78  N.  Y.  524,  529 ;  Verplanck  v.  Insur- 
ance Co.,  1  Edw.  Ch.  84.  The  dictum  in  Mr.  Justice  Barrett's  con- 
earring  opinion  in  the  Jameson  Case,  supra,  is  not  in  conflict  with 
these  views.  In  that  case  dissolution  proceedings  had  been  institut- 
ed, and  a  contract  of  reinsurance  of  all  the  outstanding  risks  made, 
and  a  transfer  of  certain  property  as  a  necessary  incident  to  it.  The 
court  refused  to  restrain  the  transfer,  holding  that,  in  view  of  the 
financial  standing  of  the  company,  the  directors  were  justified  in 
seeking  legal  dissolution,  and  protecting  the  shareholders  by  the 
contracts  in  question.  It  is  nowhere  stated  in  the  opinion  that  the 
dissolution  could  be  consummated  without  a  decree  of  the  courts. 
The  misapplication  referred  to  of  the  doctrine  that  the  statutory 
method  of  effecting  dissolution  is  exclusive  has  bearing  on  the  power 
of  directors  to  do  certain  acts  prior  to  or  pending  dissolution  pro- 
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ceedings  without  authority  of  the  courts.  Had  dissolution  proceed- 
ings been  instituted  in  this  case,  the  plaintiff's  contention  that  a 
director,  while  retaining  his  trust  position,  might  negotiate  a  sale 
of  the  stock,  would  be  unassailable.  Here,  however,  the  stock  sale 
is  merely  an  incident- in  the  purpose  to  kill  the  corporation  by  giving 
the  plaintiff  at  least  65  per  cent,  of  the  stock,  and  thus  control  of 
the  corporation.  It  was  merely  a  part  of  the  plaintiff's  offer  to 
**liquidate"  the  company's  affairs.  What  ultimate  form  the  scheme 
of  corporate  annihilation  was  to  take  I  may  not  speculate  upon. 
It  is  sufficient,  for  the  purpose  of  this  decision,  that  the  directors' 
acts  had,  in  effect,  however  glossed  over  by  polite  language,  this 
end  in  view,  and  that  the  plaintiff  was  a  party  to  it. 

Nor  was  the  plaintiff  an  innocent  party.  It  was  apprised  that 
the  company's  capital  was  impaired  to  an  indefinite  extent.  A  40 
per  cent,  impairment  is  conceded  on  the  face  of  the  statement  on  the 
basis  of  which  the  offer  to  liquidate  was  made.  But  the  assumption 
of  the  outstanding  fire  losses  not  entered  on  the  books  shows  a 
knowledge  of  further  liabilities  undetermined  in  extent.  The  plain- 
tiff was'  charged  with  a  knowledge  of  the  law,  and,  if  the  company's 
purposed  "liquidation"  was  illegal  as  against  public  policy,  it  cannot 
invoke  the  aid  of  a  court  of  equity  because  it  claims  to  have  been 
overreached  in  the  joint  promotion  of  an  unlawful  scheme. 

It  is  quite  true  that  the  Traders'  Company  was  not  a  public,  nor 
even  a  quasi  public,  corporation.  It  owed  no  duty  to  the  public,  like 
a  railroad  or  a  telegraph  company,  or  similar  concerns,  nor  did  it 
exercise  any  peculiar  and  exceptional  privileges,  so  that,  in  the  event 
of  its  refusal  to  carry  on  its  business,  it  might  be  compelled  to  fulfill 
its  duty  to  the  public  by  mandamus.  Gaslight  Co.  v.  Claffy,  151 
N.  Y.  24,  34,  45  K.  E.  390.  It  is,  nevertheless,  erroneous  to  say  that 
its  ofBcial  acts  and  contracts  have  no  relation  to  the  public,  or  may 
not  affect  that  public  prejudicially.  The  elaborate  provisions  on 
our  statute  books  furnish  the  completest  answer  to  such  a  proposi- 
tion. In  its  relations  to  the  public  it  stands  on  quite  a  different 
footing  from  an  ordinary  manufacturing  corporation,  which  ■  has 
relations  ordinarily  only  with  the  limited  portion  of  the  public  re- 
quiring its  particular  commodity.  It  is  hardly  too  broad  a  proposi- 
tion, however,  to  lay  down  that  every  property  owner  is  an  insurer 
against  fire.  So  large  a  proportion  of  the  community  has  dealings 
with  insurance  companies  that  the  legislature  Bas  seen  fit  to  enact 
laws  governing  this  class  of  business  as  distinguished  from  others. 
The  generality,  magnitude,  and  diversity  of  interest  involved  have 
led  to  the  imposition  of  rigorous  conditions  in  exchange  for  the  privi- 
leges granted  under  the  charter.  The  stringent  state  supervision 
and  the  many  safeguards  embodied  in  the  insurance  law  (conditions 
precedent  to  corporate  origin  and  continuance)  have  the  one  aim 
in  view, — ^the  adequate  protection  of  the  insuring  public.  When 
an  absolutely  arbitrary  test  as  to  solvency  is  laid  down  as  it  is  in 
section  41,  the  object  in  view  can  be  but  the  single  one.  namely,  that 
a  company  failing  to  meet  it,  independent  of  any  question  as  to  the 
actual  relation  between  assets  and  liabilities,  shall  not  be  allowed  to 
hold  itself  out  to  the  public  as  a  vital,  going  concern.    The  policy  of 
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the  law  is  that  such  a  concern  shall  cease  business  if  it  fails  to  make 
good  the  deflciency.  Had  the  directors  of  the  Traders'  Company 
done  nothing  more,  their  action  would  have  been  unexceptionable. 
According  to  the  complaint,  tie  directors  decided  to  wind  up,  and 
not  repair  the  impairment.  The  duty  was  cast. upon  them  as  direct- 
ors in  their  fiduciary  capacity  to  do  this.  They  could  not  delegate 
the  task,  thereby  escaping  their  responsibility  to  the  state,  to  credit- 
ors and  to  nonassenting  shareholders.  It  is  not  correct  to  say  that 
no  question  as  to  creditors  is  involved  in  this  case.  The-  very  state- 
ment rendered  to  the  plaintiff  shows  the  contrary.  Merely  a  por- 
tion of  the  creditors — those  covered  by  the  reinsurance — have  no 
cause  for  objection.  Instead  of  performing  their  duty  in  the  manner 
provided  by  law,  the  directors  adopted  an  illegal  method,  with  ap- 
parent ulterior  motives.  The  company  had  sunk  to  a  condition 
where  the  managers  knew  that  the  public  policy  of  the  state,  as 
expressed  in  its  statutes,  commanded  the  arm  of  the  law  to  fasten 
upon  it.  A  consummated  agreement  with  the  plaintiff,  the  effect  of 
which,  however  expressed,  was  to  transfer  to  it  all  the  substance  of 
the  body  corporate,  cannot  be  countenanced.  It  was  incumbent  on 
them  to  apply  to  the  court  for  dissolution.  That  method,  to  effect 
the  end  in  view  was,  under  the  circumstances,  exclusive.  The  plain- 
tiff was  in  pari  delicto  with  them,  and  has  no  standing  in  this  court 
for  relief. 
Demurrer  sustained. 


(35  Misc.  Itep.  47.) 

BHAW  T.  MANHATTAN  AVE.  RY.  OO.  et  aL 
(Supreme  Court,  Special  Term,  New  Tork  County.    May,  190L) 

V  EutvATBO  Road — Damaobs— Consent. 

Where  construction  of  an  elevated  railroad  In  a  street  la  consented 
to  by  abutting  owner,  be  cannot  thereafter  recover  damages  by  Its 
operation. 

Ii  Same — Right  to  Award. 

A  hotel  being  operated  nnder  a  single  management,  fronting  on  an  ele- 
vated railroad,  with  openings  made  In  the  walls  to  give  access  to  other 
parts  of  the  hotel,  held,  that  damages  could  only  be  given  for  Injury  to 
the  distinct  buildings  resulting  from  the  operation  of  the  railroad,  but 
not  for  damages  to  the  remaining  part  of  the  hotel,  not  fronting  on  the 
street  on  which  the  railroad  was  built. 

Action  by  Julia  A.  Bhaw  against  the  Manhattan  Avenue  Railway 
Company  and  others.    Judgment  for  plaintiff. 

M.  B.  &  I.  S.  Isaacs  (Wm.  Q.  Peckham,  of  counsel),  for  plaintiff. 
Charles  A.  Gardiner,  for  defendants. 

FITZGERALD,  J.  The  complaint  herein  sets  forth  one  cause  of 
action.  By  stipulation,  it  was  agreed  to  divide  the  action.  The 
first  cause  of  action,  under  the  stipulation,  is  for  damages  to  the 
property  on  the  south  side  of  Forty-Second  street,  commencing  at 
a  point  04  feet  1  inch  east  of  Fourth  avenue,  and  running  easterly  66 
feet.  The  second  cause  of  action  is  for  damages  to  the  remaining 
portion  of  property  described  in  the  complaint.    It  was  admitted 
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on  the  trial  that,  in  1875,  James  E.  Bhaw  was  the  owner  of  the  prop- 
erty described  in  the  first  cause  of  action.  In  October,  1875,  said 
Shaw  signed  a  paper,  of  which  the  following  is  a  copy: 

"We,  tiie  undersigned  owners  of  land  bounded  on  Forty-Second  street 
(south  side),  between  Lexington  and  Fourth  avenues,  hereby  respectlyely 
consent  to  the  constmctlon  and  operation  of  an  elevated  railway  over, 
through,  and  along  said  street;  the  said  railway  to  be  constructed  and  oper- 
ated by  either  the  New  York  Elevated  Railway  Company  or  the  company  to 
be  organized  under  chapter  606  of  the  Laws  of  1876. 

"Dated,  New  York,  October,  1875. 

"Block  number,  335;  ward  number,  67,  68,  6S%;  foot  front  26,  20,  21; 
Taluatlon,  $200,000. 

"I  am  In  favor  of  an  elevated  road  over  the  middle  of  the  street,  but  not 
on  the  walk.  "James  K  Shaw." 

The  qaestion  of  the  consent  of  the  owners  of  abutting  property 
was  passed  upon  by  the  court  of  appeals  in  Heimburg  v.  Bailway  Co., 
162  N.  Y.  352,  56  N.  E.  899.  It  was  held,  O'Brien,  J.,  writing  the 
opinion  (page  354, 162  N.  Y.,  and  page  900,  56  N.  E.): 

"If  this  paper  is  to  be  given  the  legal  effect  which  It  was  Intended  to 
have,  then  It  Is  very  plain  that  the  defendants  have  done  nothing  that 
the  plaintiff  did  not  consent  to,  and  hence  It  cannot  be  said  that  there  was 
any  illegal  invasion  of  the  plalntitTs  property  rights.  •  »  •  If  the  plain- 
tiff did  consent,  then  he  has  no  cause  of  action,  either  at  law  or  in  equity. 
The  plaintiff  had  no  title  to  any  part  of  the  street  In  front  of  his  property. 
He  was  a  mere  abutter,  and  his  written  consent  that  the  railway  might  be 
constructed  and  operated  in  front  of  his  property  is  a  complete  answer  to 
a  suit  In  equity  in  his  behalf,  or  in  behalf  of  his  grantee  to  restrain  the 
operation  of  the  road;  and  so  this  court  has  held,  even  where  the  party 
bringing  the  suit  owned  the  fee  of  the  street  when  the  consent  was  given. 
Herzog  v.  Railroad  Co.,  76  Hun,  486,  27  N.  Y.  Supp.  1034,  affirmed  in  151 
N.  T.  665,  46  N.  E.  1148,  on  opinion  below;  White  v.  Railway  Co..  139  N.  Y. 
19,  34  N.  Y.  Supp.  887." 

Upon  the  authority  of  this  case,  I  must  hold  that  the  plaintiff  here- 
in is  precluded  from  a  recovery  as  to  the  property  covered  by  the 
consent,  and  the  first  cause  of  action  is  therefore  dismissed,  with 
costs. 

The  second  cause  of  action  is  for  damages  to  the  remaining  portion 
of  the  property  on  which  the  Qrand  Union  Hotel  stands,  and  this 
comprises  the  land  on  Forty-First  street,  the  Fourth  avenue  front, 
and  a  frontage  on  Forty-Second  street  of  64  feet.  Included  in  the 
second  cause  of  action  is  the  property  known  as  the  "Westchester 
Hotel,"  which  was  conveyed  to  the  plaintiff  by  John  Garvey  and  wife 
by  deed  dated  and  recorded  July  1,  1880.  This  property  consists  of 
three  lots,  with  a  building  thereon,  and  has  a  frontage  of  64  feet 
on  Forty-Second  street,  and  75  feet  3  inches  on  Fourth  avenue. 
Mr.  Simeon  Ford,  a  son-in-law  of  the  plaintiff,  and  a  member  of  the 
firm  of  Ford  &  Shaw  (which  consists  of  Simeon  Ford,  Samuel  T. 
Shaw,  and  Mrs.  Julia  A.  Shaw),  who  conduct  the  Qrand  Union  Hotel, 
testified  in  reference  to  the  Westchester  Hotel  property  as  follows: 

"Q.  Do  yon  consider  the  hotel  divided  into  two  parts,  one  on  the  corner 
of  Fourth  avenue  and  42d  street,  about  sixty-four  feet  on  42d  street  by 
half  the  block  on  Fourth  avenue,  and  the  other  part  the  rest  of  the  edifice? 
A.  The  comer  of  42d  street  and  Park  avenue  running  some  seventy-five 
feet  on  Park  avenue  and  sixty-three  or  sixty-four  on  42d  street.  Is  a  distinct 
building,  put  up  separate  from  the  rest,  with  original  walls  standing,  per- 
forated  to  give  access  to  such  other  portions  of  the  hoteL" 
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This  being  a  separate  and  distinct  building,  the  remaining  portion 
of  the  property  embraced  in  the  second  cause  of  action  must  be 
eliminated  from  consideration,  under  the  principle  stated  in  Keene  v. 
Railway  Co.,  79  Hun,  452,  29  N.  Y.  Supp.  971: 

"In  the  award  made  In  this  action  damages  were  allowed  for  alleged 
injuries  to  the  apartments  which  had  no  froutage  on  Ninth  avenue  as 
well  as  to  the  two  which  had  such  frontage,  and  the  que!<tlon  presented 
upon  this  appeal  Is  whether  such  an  allowance  can  be  Justliled.  It  seems 
to  us  that  It  cannot.  The  three  ax>artment8  which  fronted  on  Fifty-Seraith 
street  had  no  easements  of  light,  air,  and  access  upon  Ninth  avenue.  While 
damages  have  been  allowed  where  premises  are  so  situated  that  they  are 
to  be  considered  as  a  single  parcel,  although  the  total  frontage  might 
not  be  upon  the  street  occupied  by  the  elevated  railway,  yet  where  such 
premises  are  Improved  by  buildings  distinct  within  themselves,  some  of 
them '  having  no  frontage  upon  the  avenue  occupied  by  the  railroad,  it  is 
difficult  to  see  upon  what  theory  an  award  for  the  destruction  of  ease- 
ments upon  the  avenue  upon  which  such  buildings  have  no  frontage  can 
be  predicated.  •  *  •  It  has  been  urged  that  because  of  the  fact  of  there 
being  unity  of  construction  in  the  building  and  unity  of  ownership  a  dltfer- 
ent  rule  should  obtain.  But  it  is  apparent  that,  notwithstanding  the  unity 
of  construction  and  unity  of  ownership,  these  premises  are  occupied  as 
distinct  and  separate  buildings.  Just  as  much  as  though  there  was  no  archi- 
tectural unity  and  there  was  a  division  of  ownership.  It  Is  difficult  to 
see  how  mere  architectural  unity  or  single  ownership  can  give  an  easement 
upon  a  street  where  none  would  exist  even  if  the  occupation  was  the  same 
and  the  interior  arrangements  were  the  same,  but  the  exterior  appearance 
showed  diversity." 

I  find  that  the  plaintiff  is  entitled  to  $25,000  for  damages  to  the  fee 
of  the  property  hereinbefore  described  as  the  Westchester  Hotel, 
and  $1,500  per  yea;?  for  rental  damage.    Ordered  accordingly. 


(35  Misc.  Rep.  56.) 

In  n  OPENING  TRINITT  AVa 

(Supreme  (3ourt,  Special  Term,  New  York  County.    May,  ISOl.) 

1.  OPERiira  Streets — Affraisemrmt— Evidbkcb. 

Commissioners  of  estimate  and  assessment,  in  determining  the  value 
of  premises  taken  on  opening  street,  may  act  on  their  own  personal 
view,  and  are  not  concinded  by  the  testimony  of  experts. 
&  Same— Davaqes. 

Where  fee  is  taken  under  authority  of  the  legislature,  the  owner-  to 
entitled  to  substantial  damages,  though  other  parties  have  easements 
in  such  land. 

In  the  matter  of  opening  Trinity  avenue  from  Westdhester  avenue 
to  166th  street.  Objections  to  the  confirmation  of  the  report  of  the 
commissioners  of  assessment.    Objections  overruled. 

John  Whalen,  Corp.  Counsel  (John  P.  Dunn,  Asst  Corp.  Counsel), 
for  City  of  New  York. 

William  McArthur,  for  the  motion. 

Ernest  Hall,  for  property  owners. 

John  C.  Shaw,  opposed. 

Gumbleton  &  Hottenroth,  for  certain  objectors. 

LAWRENCE,  J.  The  counsel  to  the  corporation  declines  to  move 
for  the  confirmation  of  the  report  of  the  commissioners  in  this  pro- 
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ceeding,  and  makes  several  objections  to  such  confirmation.  Objec- 
tions are  also  presented  on  behalf  of  certain  owners  of  property  pro- 
posed to  be  assessed  herein.  The  objections  which  are  made  by  the 
counsel  to  the  corporation  are — ^First,  that  the  awards  made  in  con- 
nection with  the  parcels  bounded  by  Trinity  avenue  and  156th  street, 
and  165th  and  166th  streets,  show  that  an  erroneous  principle  of 
valuation  must  have  been  adopted;  secondly,  that  the  awards  made 
for  the  intended  regulation  of  the  block  between  16l8t  street  and 
163d  street  were  without  jurisdiction  on  the  part  of  the  commission- 
ers. It  is  expressly  stated  in  the  brief  filed  by  him  that  no  objection 
IB  made  merely  upon  the  quantum  of  the  awards.  On  the  block 
bounded  by  Westchester  avenue  and  156th  street,  Cauldwell  avenue 
and  Trinity  avenue,  the  city  objects  to  the  award  of  f  15,000  for  parcel 
No.  ID  to  the  Lebanon  Hospital  Association  of  the  City  of  New 
York.  This  award  was  made  by  the  commissioners  under  the  au- 
thority of  section  978  of  the  consolidation  act,  continued  by  sections 
979  and  980  of  the  Greater  New  York  charter.  Section  978  provides 
that  "if  the  said  commissioners  of  estimate  and  assessment  shall 
judge  that  such  intended  regulation  will  injure  any  building  or  build- 
ings not  required  to  be  taken  for  the  purpose  of  opening,"  etc., 
"they  shall  proceed  to  make,  together  with  the  other  estimates  and 
assessments  required  by  the  first  above  mentioned  act  to  be  made 
by  them,  a  just  and  equitable  estimate  and  assessment  of  the  loss 
aiad  damage  which  will  accrue  by  and  in  consequence  of  such  intend- 
ed regulation  to  the  respective  owners.  *  *  *"  It  is  conceded 
that  these  buildings  formerly  belonged  to  the  Ursuline  Convent,  and 
were  situated  in  the  block  of  land  bounded  by  Westchester  avenue 
on  the  south,  Cauldwell  avenue  on  the  west,  156th  street  on  the 
north,  and  Trinity  avenue  on  the  east  The  lands  of  the  Ursuline 
Convent  extended  about  midway  between  156th  street  and  West- 
chester avenue.  The  convent  buildings,  now  the  hospital  buildings, 
abutted  on  the  south  on  Westchester  avenue,  faced  on  the  front  on 
Cauldwell  avenue,  and  the  rear  of  the  buildings  faced  Trinity  avenue. 
Westchester  avenue,  Cauldwell  avenue,  and  156th  street,  bounding 
the  block  on  which  these  buildings  were  situated,  were  laid  out  by 
the  commissioners  of  Morrisania  on  a  map  filed  by  them  in  1871,  and 
the  grades  of  those  streets  were  laid  down  and  established  by  said 
map.  Trinity  avenue  south  of  156th  street. was  not  laid  out  at  that 
time,  on  account,  as  it  is  alleged  by  the  corporation  counsel,  of  the 
diflBculty  of  connecting  it  with  Westchester  avenue  by  suitable 
grades.  The  buildings  on  this  property  were  erected  prior  to  1858, 
and  were  consequently  upon  the  property  when  the  maps  establish- 
ing the  present  grades  of  156th  street,-Cauldwell  avenue,  and  West- 
chester avenue  were  filed.  It  appears  from  the  testimony  that  Mr. 
Berrj',  the  expert  for  the  property  owners,  testified  to  a  damage  to 
the  building  of  $29,498.98,  and  that  Mr.  Tarbox,  for  the  city,  testi- 
fied to  a  damage  of  f  15,000.  Upon  referring  to  Mr.  Tarbox's  testi- 
mony, it  will  be  found  that  he  stated  that  his  testimony  depended 
uix>n  the  fact  that  he  knew  that  no  damages  had  been  awarded  in 
regulating  and  grading  Westchester  avenue  and  Cauldwell  avenue. 
He  apparently  assumed  that  because  the  owners  of  tbe  property 
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have  not  obtained  damages  in  the  two  former  proceedings  they 
should  obtain  all  their  damages  in  this  proceeding.  Ttiis  proposition 
is  erroneous.  It  takes  into  consideration  damages  which  are  not 
confined  to  Trinity  avenae,  and  which  should  have  been  included  in 
other  and  independent  proceedings.  The  expert  for  the  owners  of 
the  property,  however,  testified  Siat  the  damage  to  the  buildings 
was,  as  above  stated,  |29,500.  He  did  not  base  his  estimate  upon 
the  failure  of  the  commissioners  in  other  proceedings  to  award  dam- 
ages for  the  laying  out  of  other  streets  and  avenues,  or  the  acquisi- 
tion of  land  therefor.  The  commissioners  have  adopted  the  lowest 
estimate  of  damage  given  by  either  of  the  experts.  They  are  not 
bound  by  the  testimony  of  either  of  those  experts,  and  may  act  on 
their  own  personal  view,  and  I  must  assume,  therefore,  that  the  sum 
awarded  is,  in  their  opinion,  a  fair  and  just  estimate  of  the  damages 
which  will  be  sustained  by  the  owners  of  the  hospital  buildings. 

It  is  further  objected  by  the  corporation  counsel  that  the  property 
belonging  to  Clausen  and  others  represented  by  Mr.  Shaw  has  been 
awarded  excessive  amounts  by  the  commissioners  for  the  land  taken 
for  the  opening  of  the  avenue.    There  is  no  dispute  that  the  legal 
title  of  the  land  for  which  the  awards  were  made  belongs  to  the 
parties  to  whom  the  commissioners  have  made  the  award,  and  there 
is  no  dispute  either  that,  notwithstanding  any  easements  which  may 
have  existed  in  those  lands  in  favor  of  other  parties,  the  owners  of 
the  fee  are  entitled  to  a  substantial  award.    See  In  re  Eleventh  Ave., 
81  N.  Y.  436;  Id.,  49  How.  Prac.  208;  City  of  Buffalo  v.  Pratt,  131 
N.  Y.  293,  30  N.  E.  233.    After  examining  the  testimony  in  this  case, 
I  am  not  prepared  to  say  that  these  awards  are  excessive.    Nor  do 
I  think  that  the  commissioners  have  erred  in  the  amount  which  they 
have  allowed  to  Newbury  D.  Lawton,  the  owner  of  the  property  des- 
ignated as  "Damage  Lot  No.  31"  in  this  proceeding.    In  the  case  of 
City  of  Buffalo  v.  Pratt,  131  N.  Y.  293,  30  N.  E.  233,  it  was  held 
that,  where  a  fee  is  taken  by  legislative  authority,  the  owner  is  en- 
titled to  substantial  damages,  notwithstanding  there  may  be  ease- 
ments existing  in  favor  of  other  parties  in  regard  to  such  land.     The 
objection  made  by  the  corporation  counsel  to  the  award  allowed  by 
the  commissioners  to  the  Rector,  Churchwardens,  and  Vestrymen 
of  the  Church  of  the  Holy  Faith,  being  "Damage  Parcel  No.  32"  on  the 
damage  map,  I  do  not  think  can  be  sustained.    It  goes  to  the  quan- 
tum of  damage,  and  I  am  not  satisfied  that  any  erroneous  principle 
is  shown  to  have  been  adopted  by  the  commissioners  in  making  thai: 
award.    My  examination  of  the  whole  case  satisfies  me  that   no 
error  in  principle  has  been  committed  by  the  commissioners  in  mak- 
ing their  report,  and  I  therefore  must  overrule  the  objections  made 
by  the  counsel  for  the.city,  and  by  Messrs.  Gumbleton  &  Hottenroth, 
the  counsel  for  various  objectors,  who  have  filed  objections  to  the 
awards  which  have  been  made  and  the  assessments  which  have  been 
imposed.    Draw  order  accordingly,  and  settle  on  two  days'  notice. 

Ordered  accordingly. 


Digitized  by 


Google 


Supk  Ct)  LABNBT   V.  NEW   YORK  *  B.  B.  00.  27 

(62  App.  DlT.  311.) 

LAKNEY  T.  NEW  YORK  &  H.  E.  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    June  21,  1901.) 

1.  Railroads— RioHT  of  Wat— Pbbsobiptioh— Viaduct— Measure   of  Dam- 
ages. 

Where  a  railroad  company,  having  a  prescriptive  right  to  maintain 
a  viaduct  of  certain  dimensions  in  a  cortaln  portion  of  the  street  in 
front  of  plaintiff's  premises,  erected  a  structure  higher  than  the  one  It 
was  entitled  to  maintain,  and  covering  a  part  of  the  street  to  which 
Its  prescriptive  right  did  not  attach,  plaintiff  was  entitled  to  damages 
for  the  Injury  to  her.  property  occasioned  by  the  part  of  the  structure 
lying  outside  the  portion  of  the  street  which  the  railroad  had  a  right 
to  use,  and  for  the  injury  caused  by  that  part  of  the  new  structure 
which  was  in  excess  of  the  old. 

S.  Same— Is  J  UNCTION- Extent. 

Where  defendant  railroad  company  had  acquired  a  prescriptive  right 
to  use  a  certain  strip  in  the  street  in  front  of  plaintiff's  property  for 
the  purposes  of  their  railroad,  and  erected  a  viaduct  thereon  larger 
than  the  one  previously  existing,  and  covering  land  to  which  its  pre- 
scriptive right  did  not  attach,  plaintiff,  while  entitled  to  an  injunction 
compelling  defendant  to  remove  that  part  of  Its  structure  built  outsldo 
the  strip  it  was  entitled  to  use,  was  not  entitled  to  have  defendant  re- 
strained from  using  the  part  of  the  structure  inside  the  strip  to  which 
it  was  entitled. 

Appeal  from  special  term,  Kew  York  county. 

Action  by  Anna  0.  Lamey  against  the  New  York  &  Harlem  Kail- 
road  Company  and  another.  From  a  judgment  in  favor  of  plaintiff, 
defendants  appeal.    Modified. 

Argued  before  HATCH,  McLAUGHUN,  CyBEIEN,  INGBAHAM, 
and  LAUGHLIN,  JJ. 

Ira  A.  Place,  for  appellants. 
Joseph  A.  Flannery,  for  respondent. 

McLAUGHUN,  J.  This  action  was  brought  for  an  injunction 
against  the  maintenance  and  operation  of  defendants'  railroad  struc- 
ture on  Park  avenue,  in  the  city  of  New  York,  in  front  of  the  plain- 
tiff's premises,  and  to  recover  damages  for  such  maintenance  and 
operation.  It  is  unnecessary  to  state  the  facts,  inasmuch  as  they 
are  substantially  the  same,  so  far  as  the  legal  rights  of  the  parties 
are  concerned,  as  those  in  Birrell  against  these  same  defendants 
(41  App.  Div.  506,  58  N.  Y.  Bupp.  650),  Conabeer  against  the  same 
defendants  (156  N.  Y.  474,  51 N.  E.  402),  and  Lewis  against  the  same 
defendants  (162  N-  Y.  202,  56  N.  E.  540).  The  defendants  claim 
title  to  the  strip  of  24  feet  through  the  center  of  Park  avenue  by  con- 
demnation proceedings  taken  against  Benson  in  1832,  and  the  plain- 
tiff by  mesne  conveyances  from  one  Bruce,  to  whom  Benson  con- 
veyed the  premises  now  owned  by  the  plaintiff  by  deed  bearing  date 
January  27,  1851.  The  defendants  also  claim  title  to  the  additional 
portion  of  the  avenue  occupied  by  them  from  1873  to  1897  by  pre- 
scription, they  having  used  the  same  for  railroad  purposes.  By  the 
condemnation  proceedings  the  Harlem  Railroad  Company,  under  the 
Birrell  Case,  supra,  which  follows  the  rule  laid  down  in  the  Conabeer 
Case,  supra,  acquired  a  strip  24  feet  wide  in  the  center  of  Park  ave- 
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nue,  in  front  of  the  plaintiff's  premises,  with  the  right  to  enter  upon, 
take,  and  use  the  same  for  all  proper  purposes  incident  to,  or  connect- 
ed with,  the  operation  of  its  railroad ;  and,  as  we  held  in  that  case, 
defendants  could,  for  that  pui-pose,  place  their  tracks  upon  the  sur- 
face of  the  street,  depress  them,  as  they  did  by  legislative  direction 
in  1872  (chapter  702),  or  place  them  upon  a  viaduct,  as  directed  by 
the  legislature  in  1892  (chapter  339).  And  under  the  Lewis  Case  it 
was  held  that  the  defendants  acquired  a  prescriptive  right  to  occupy 
so  much  of  the  avenue  as  they  used  and  occupied  for  railroad  pur- 
poses from  1873  until  February  liS,  1897.  "To  the  extent  of  this  user 
by  the  defendants,"  says  Judge  Vann,  "the  plaintiff,  through  the 
acquiescence  of  herself  and  her  grantors,  had  parted  with  her  right 
when  the  present  structure  was  erected.  She  could  claim  no  dam- 
ages on  account  of  the  old  structure  so  long  as  it  stood  there.  She 
could  claim  no  damages  on  account  of  any  new  structure  erected  in 
the  same  place,  within  the  same  lines,  and  for  the  same  purpose, 
which  inflicted  no  more  injury  upon  her  property  than  the  old  one. 
8he  could  raise  no  question  except  such  as  she  could  have  raised  had 
she  given  a  deed  expressly  assenting  to  the  erection  of  the  old  struc- 
ture. Conabeer  Case,  supra.  Had  the  new  structure  been  no  higher 
than  the  old,  in  front  of  her  property,  none  of  her  rights  would  have 
been  invaded,  and  she  would  have  been  entitled  to  relief."  Lewis' 
Case,  162  N.  Y.  224,  225,  56  N.  E.  546. 

The  damages  which  the  plaintiff  has  sustained  by  reason  of  the 
erection  of  the  structure  of  which  she  now  complains,  and  for  which 
the  defendants  are  liable,  is  the  value  of  her  easements  of  light,  air, 
and  access  which  have  been  impaired,  or  of  which  she  has  been  de- 
prived, by  that  part  of  the  structure  placed  or  erected  upon  the  portion 
of  the  avenue  lying  outside  of  the  24-feet  strip,  and  this  only  to  the 
extent  that  the  use  to  which  it  has  been  put  by  the  erection  of  the 
steel  viaduct  thereon  is  in  excess  of  or  different  from  that  to  which 
it  wds  subjected  and  used  by  defendants  for  railroad  purposes  from 
1873  to  1897.  This,  as  we  understand  it,  is  precisely  the  rule  applied 
by  the  learned  trial  court  in  awarding  the  damages  which  he  did. 
He  found,  as  a  fact,  "that  the  said  defendant  railroad  companies 
*  *  *  acquired  the  right,  without  liability  to  the  plaintiff,  to  have, 
maintain,  and  use  their  railroad  and  railroad  structures  as  the  same 
were  maintained  and  used  prior  to  February  16,  1897,  and  also  to 
have,  maintain,  and  use  their  railroad  structure  at  any  height  which 
they  might  be  authorized  by  the  legislature  of  the  state  of  New  York, 
within  the  center  24  feet  of  Park  avenue";  and  that  the  steel  viaduct 
erected  by  the  defendants,  "and  the  operation  of  trains  thereon,  are, 
and  since  February  16,  1897,  have  been,  a  continuous  trespass  upon 
the  plaintiff's  easements  of  light  and  air  appurtenant  to  her  said 
premises,  and  solely  in  consequence  of  said  trespass,  and  aside  from 
any  other  causes,  the  rentable  or  usable  value  of  said  premises  had 
depreciated  from  said  date  down  to  May  22,  1900,  in  the  sum  of  ?300 
below  what  said  rental  value  would  have  been  during  said  period,  if 
the  defendants'  railroad  structure  had  been  erected  only  within  the 
center  24  feet  of  Park  avenue  in  front  of  plaintiff's  premises,  and  the 
fee  value    •    •    •    had  been    •    •    •    depreciated  in  th»  sura  of 
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f  1,000  below  what  said  fee  ralae  would  have  been  on  said  date  if  de- 
fendant's railroad  structure  bad  been  erected  within  the  center  24 
feet  of  Park  avenue  in  front  of  plaintiff's  premises;  •  •  •  that 
the  said  sums  awarded  as  damages  are  exclusiye  of  an;  damage  that 
would  have  been  occasioned  to  plaintiff's  premises  by  the  main- 
tenance and  use  of  defendants'  railroad  and  structure  had  there  been 
no  change  in  the  same,  or  had  the  viaduct  structure  been  confined 
within  the  center  24  feet,  at  its  present  height,  in  said  Park  avenue, 
for  which  damages  so  resulting  from  the  maintenance  and  operation 
of  said  railroad  structure,  as  aforesaid,  defendants  are  not  liable  by 
reason  of  the  proceedings  taken  by  the  defendant  the  New  York'  & 
Harlem  Railroad  Company,  terminating  in  a  final  order  dated  on  or 
about  January  28,  1832."  The  judgment  entered  provided,  among 
other  things,  that  the  defendants  "be  enjoined  from  maintaining,  or 
in  any  way  using,  that  part  of  their  elevated  structure  and  its  appur- 
tenances within  the  center  24  feet  of  Park  avenue  in  front  of  plain- 
tiff's premises,  •  •  •  and  be  further  enjoined  to  take  down  and 
remove  that  part  of  the  same  standing  outside  of  said  24rfeet  strip 
from  in  front  of  said  premises." 

The  rule  of  damages  is  the  correct  one,  under  the  cases  cited  and 
the  findings  made.  The  injunction,  however,  is  too  broad.  The  de- 
fendants having  the  right  to  erect,  maintain,  and  use  a  structure  for 
the  purposes  of  their  railroad,  at  any  height  they  see  fit,  upon  the  24- 
foot  strip,  cannot  be  enjoined  from  exercising  their  l^;al  rights  in 
this  respect,  and  therefore  that  portion  of  the  judgment  which  enjoins 
them  from  using  that  portion  of  their  structure  should  be  stricken 
out.  We  have  examined  the  other  questions  raised  by  the  appellants, 
but  find  no  error  in  any  of  them  which  would  justify  a  reversal  of  the 
judgment. 

The  judgment  appealed  from,  therefore,  must  be  modified  as  indi- 
cated, and  as  thus  modified  it  is  afiSrmed,  without  costs  to  either 
party. 

(yBRIEN,  mORAHAM,  HATCH,  and  LAUGHLEN,  JJ.,  concur  in 
result. 


(62  App.  Dlv.  330.) 

OHATIVET  et  al.  T.  IVES. 

(Supreme  Conrt,  Appellate  Dlylslon,  First  Department    June  21,  1901.) 

JrtaiiID  Will — HBms — Sbttlbubrt — Aorbem  ent — Construction. 

Testator's  will  was  Invaltd  as  to  his  real  property,  and  his  heirs  ajcreed 
to  a  proposed  settlement  whereby  the  realty  was  conveyed  to  P.  for  sale, 
and  agreed  that,  after  paying  certain  legacies  out  of  personal  estate  and 
proceeds  of  the  realty,  the  residuum  should  be  divided  Into  thirds,  out 
of  one  of  which  the  plaintiffs  should  receive  $180,000,  and  defendant  the 
balance.  Sabsequently  plaintiffs  and  defendant,  further  agreed  that 
certain  legacies  should  be  made  a  flrst  lien  on  the  $180,000,  in  considera- 
tion that  defendant  would  guaranty  the  payment  of  that  sum;  and 
plaintiffs,  after  receiving  $172,000'  from  the  estate,  sued  defendant  on  the 
guaranty.  Held,  that  the  contention  that  the  subsequent  apreement 
referred  only  to  the  testator's  realty,  and  that  therefore  defendant  was 
not  entitled  to  deduct  from  the  $180,000  the  amount  received  by  plain- 
tiffs as  Income  from  the  testator's  personal  estate,  cotild  not  be  sus- 
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talned,  since  It  was  evident  from  the  primary  agreement  that  the  parties 
Intended  to  make  a  disposition  of  the  whole  estate,  and  that  the  9180,000 
was  to  represent  plaintiffs'  entire  Interest  therein. 
Ingraham,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  bj  Cordelia  D.  Chauvet  and  another  against  Margaret 
Seaman  lyes.  From  a  judgment  in  favor  of  plaintiffs,  both  parties 
appeal.    Modified. 

For  former  appeal,  see  65  N.  Y.  Supp.  288. 

Argued  before  HATCH,  PATTERSON,  O'BRIEN,  INQRAHAM, 
and  LAUGHUN,  JJ. 

Abram  Kling,  for  plaintiffs. 
Michael  H.  ^rdozo,  for  defendant. 

HATCH,  J.  The  facts  in  this  case  are  practically  andispated, 
as  they  rest  almost  wholly  in  documentary  evidence,  and  relate 
to  the  estate  of  one  Francis  W.  Lasak,  deceased,  who  died  on  the 
13th  day  of  February,  1889,  a  resident  of  Westchester  county,  this 
state,  seised  and  possessed  of  a  large  estate,  consisting  of  real  and 
personal  property,  and  leaving  a  last  will  and  several  codicils, 
which  were  admitted  to  probate,  and  letters  of  administration  with 
the  will  annexed  were  duly  issued  to  the  New  York  Life  Insorance 
Company.  In  pursuance  of  the  authority  of  these  letters,  the  ad- 
ministrator took  possession  of  the  estate,  and  proceeded  to  admin- 
ister upon  it  according  to  the  provisions  of  the  will.  The  heirs  at 
law  of  Mr.  Lasak  were  four  children,  of  whom  the  plaintiff  Cordelia 
D.  Chauvet  is  one,  and  a  deceased  son's  daughter,  the  defendant, 
Margaret  Seaman  Ives.  Some  of  these  heirs  were  dissatisfied  with 
the  will,  and,  notwithstanding  the  establishment  thereof  as  a  valid 
disposition  of  personal  estate,  various  actions  were  instituted,  with 
a  view  to  invalidate  it  as  a  disposition  of  the  testator's  real  estate. 
In  December,  1891,  a  scheme  was  proposed  to  the  heirs,  in  writing, 
for  the  distribution  of  the  testator's  estate,  both  real  and  personal, 
which  was  accepted  and  adopted  by  all  the  heirs  at  law,  including 
Margaret  Seaman  Ives,  Cordelia  D.  Chauvet,  and  Albert  L.  Chauvet, 
who  is  a  son  of  Cordelia.  This  agreement  was  designed  to,  and 
did,  terminate  all  litigation  between  the  parties,  so  far  as  concerned 
the  then  existing  controversies,  and,  after  making  provision  for  the 
payment  of  the  specific  cash  legacies  mentioned  in  the  will  and 
codicils,  divided  the  remainder  of  the  estate  in  a  manner  wholly 
different  from  that  contemplated  by  the  testator.  With  the  consent 
of  all  the  heirs,  and  for  the  purpose  of  carrying  out  the  agreement 
for  distribution,  a  judgment  was  obtained  in  an  amicable  action  de- 
claring the  will  invalid  as  a  disposition  of  the  real  estate.  Under 
the  will  and  codicils,  one-third  of  the  residuary  estate  was  given  in 
trust  for  the  plaintiff  Cordelia  D.  Chauvet  during  her  life,  and  at 
her  death  $50,000  of  that  trust  fund  was  to  go  to  her  son  Albert 
L.,  the  plaintiff  of  that  name,  and  the  balance  thereof  was  to  be 
divided  between  certain  charitable  societies;  and  it  was  further 
provided  that  the  bequest  to  Albert  L.  might,  with  his  mother's 
consent,  be  paid  to  him  before  her  death,  out  of  the  fonds  set  apart 
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for  her  life  nse.  Hie  defendant  was  a  legatee  under  the  provisions 
of  the  will  and  codicils.  The  agreement  as  to  distribution  was  based 
upon  an  estimated  value  of  the  entire  estate,  both  real  and  personal, 
and  provided  for  the  payment  to  the  defendant  of  $100,000,  and 
to  the  plaintiff  Mrs.  Chauvet  of  J160,575,  which,  as  we  understand 
the  computation  shows,  was  to  include  the  legacy  of  $50,000  to  the 
plaintiff  Albert  L.  Chauvet.  The  plaintiffs  were  not  wholly  satis- 
fied with  the  amount  coming  to  them  under  the  proposed  scheme 
of  distribution,  and  agreed  to  it  conditionally,  by  appending  thereto 
the  following,  which  was  signed  by  them,  viz.: 

"We  agree  to  above  on  condition  that  we  receive  $180,000,  net,  and  that 
MiB.  Ives  receive  surplua,  if  any,  under  the  will,  and  make  up  deficiency." 

Mrs.  Ives,  the  defendant,  agreed  to  this  condition;  and  there  was 
also  appended  to  the  agreement  tb6  following,  in  writing,  signed 
bj  her: 

"I  agree  to  modify  the  above  agreement  by  accepting  the  conditions  con- 
tained in  above,  signed  by  Mrs.  Chauvet  and  Albert  Chauvet 

"Margaret  S.  Ives." 

In  June,  1892,  the  imrties  to  this  action,  and  all  other  persons 
interested  in  the  estate  as  legatees  and  heirs  at  law,  except  the 
trust  company,  the  administrator  with  the  will  annexed,  entered  into 
a  further  agreement  containing  recitals  not  embraced  in  the  earlier 
agreement  of  distribution,  but  substantially  following  the  earlier, 
and  especially  so  far  as  concerns  the  shares  and  relations  of  the  par- 
ties to  the  present  action.  This  agreement  provided,  among  other 
things,  that  all  the  heirs,  except  Ophelia  J.  Cuthbert,  a  daughter 
of  testator,  should  convey  to  one  Calvin  Frost,  by  a  deed  contem- 
poraneously executed  and  delivered,  all  their  right,  title,  and  inter- 
est as  devisees,  heirs,  or  otherwise,  in  and  to  the  real  property 
of  deceased;  that  his  will  and  codicils,  so  far  as  either  related  to 
the  real  estate,  should  be  judicially  declared  null  and  void  in  an 
action  to  be  brought  for  that  purpose;  that  the  real  estate  should 
be  sold  in  partition  or  otherwise;  and  that  one-fifth  of  the  proceeds 
should  be  paid  to  Ophelia  J.  Cuthbert,  and  four-fifths  to  Calvin 
Frost,  and,  out  of  the  share  of  the  proceeds  thus  paid  to  him.  Frost 
was  to  pay  to  the  administrator  with  the  will  annexed  such  sum, 
if  any,  as  might  be  required,  in  addition  to  the  proceeds  of  the  per- 
sonal estate,  to  pay  the  various  money  bequests,  including  $50,000 
to  the  plaintiff  Albert  L.  Chauvet;  and  the  balance  of  the  proceeds 
•of  the,  real  estate  to  be  received  by  Frost  was  to  be  divided  into 
thirds,  one  of  which,  with  certain  deductions,  was  to  be  paid  to 
Ophelia  J.  Cuthbert,  and  one,  with  certain  other  deductions,  to  Vic- 
toria A.  McKenzie.  As  to  the  remaining  one-third,  it  was  agreed 
that  $130,000  should  be  paid  to  Cordelia  D.  Chauvet,  and  that  va- 
rious other  specified  payments  should  be  made,  after  which  the 
agreement  proceeds* as  follows: 

"And  the  balance  of  said  one-third  share  to  Mrs.  Margaret  Seaman  Ives; 
and.  if  the  said  last-mentioned  one-third  share  shall  be  insnlBcient  to  pay  the 
■aid  sum  of  $130,000  to  Mrs.  Oordella  D.  Chauvet,  any  deficiency  therein 
shall  be  made  up  by  Mrs.  Margaret  Seaman  Ives,  to  whom.  It  is  agreed,  shall 
belong  and  be  paid  and  delivered  any  and  all  payments,  property,  and  moneys 
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which,  excepting  for  this  agreement,  might  belong,  be  paid,  or  delivered  to 
Mrs.  Cordelia  D.  Ohauvet  and  Albert  L.  Chftuvet,  or  either  of  them,  directly 
or  contingently,  out  of  the  estate  left  by  said  Francis  W.  Lasak,  deceased." 

This  agreement  was  duly  executed  by  all  the  heirs  and  legatees, 
including  the  parties  to  this  action;  and  on  the  same  day,  and  in 
pursuance  thereof,  all  the  heirs  of  Lasak,  except  Mr.  Cuthbert,  exe- 
cuted and  delivered  to  Mr.  Frost  a  conveyance  of  their  respective 
interests  in  the  real  estate.  On  the  same  day  the  parties  to  this 
action  executed  a  further  agreement  wherein  they  recited  the  first 
agreement  made  by  all  the  Lasak  heirs  and  legatees,  and  the  plain- 
tiffs ratified  and  confirmed  to  the  defendant,  as  well,  the  conveyance 
and  release  of  the  rights,  claims,  and  demands  which  they,  or  either 
of  them,  had  or  might  have  to  the  assets,  real  and  personal,  belong- 
ing to  the  estate;  and  the  defendant,  on  her  part,  ratified  and  con- 
firmed to  the  plaintiffs  the  premises  of  the  payments  to  be  made  to 
them,  respectively,  and  further  agreed  that: 

"If,  upon  a  sale  and  conversion  into  money  of  the  said  estate,  real  and 
personal,  *  *  *  said  estate  upon  such  sale  and  conversion  into  money 
realizes  and  produces  more  than  the  sum  of  twelve  hundred  thousand  dollars, 
that  she,  Mrs.  Ives,  will,  upon  the  receipt  by  her  of  the  sums  to  which  she 
Is  entitled  under  said  agreement,  and  out  of  the  same  pay  to  Mrs.  Chauvet 
a  sum  equal  to  ten  per  cent,  of  the  sum  in  excess  of  twelve  hundred  thousand 
dollars  produced  and  realized  upon  the  sale  and  conversion  into  money  of  the 
said  estate." 

It  is  urged  that  the  part  of  the  agreement  quoted  is  significant, 
in  view  of  the  fact  that  the  agreement  for  distribution  was  based 
upon  an  assumed  valuation  of  the  estate  at  $1,100,000. 

On  June  20,  1892,  the  plaintiff  Cordelia  D.  Chauvet  and  the  de- 
fendant entered  into  a  further  agreement  respecting  the  legacies 
to  be  paid  to  the  two  charitable  societies,  by  which  it  was  agreed 
that  these  legacies  should  be  paid  out  of  the  one-third  out  of  which 
Mrs.  Chauvet  was  to  be  paid  f  130,000,  and  then  provided  as  follows : 

"In  other  words,  that  said  sum  of  $82,000  be  a  prior  Hen  upon  such  third 
share,  and  first  paid;  and  the  undersigned,  Margaret  8.  Ives,  hereby  guar- 
anties the  payment  of  the  same,  and  of  the  amount  coming  to  Mrs.  Chauvet, — 
$180,000." 

The  words  last  above  quoted  are  claimed  to  have  corrected  a 
variance  from  the  original  scheme,  and  charge  Mrs.  Ives'  third  with 
the  legacy  of  $50,000  to  the  plaintiff  Albert  L.  Chauvet,  as  well  as 
Mrs.  Chauvet's  $130,000,  thus  making  the  sum  of  $180,000;  the  gen- 
eral scheme  having  provided  that  the  legacy  to  Albert  L.  should  be 
included  in  the  share  allotted  to  Mrs.  Chauvet.  The  action  was 
brought  to  recover  from  Mrs.  Ives  the  said  sum  of  $180,000*  which 
it  averred  the  defendant  agreed  to  pay,  and  guarantied  the  payment 
of,  from  the  proceeds  of  the  estate,  with  interest.  The  answer  de- 
nies that  the  defendant  agreed  to  pay  to  the  plaintiffs  the  said  sum 
of  $180,000,  or  any  part  thereof,  and  denies  that  no  part  of  such 
sum  has  been  paid  to  the  plaintiffs.  Upon  the  trial  the  controversy 
resolved  itself  into  the  question  of  how  much  of  the  sum  sued  for 
had  been  received  by  and  paid  to  the  plaintiffs;  it  being  contended 
by  the  defendant  that  the  aggregate  of  all  amorints  which  the  plain- 
tiffs have  received,  either  directly  or  indirectly,  by  having  the  same 
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received  and  held  in  trust  for  them,  should  be  applied  as  payment, 
and  deducted  from  the  ?180,000;  while  on  behalf  of  the  plaintiffs 
it  is  maintained  that  only  sums  received  after  the  date  of  the  agree- 
ment of  June  16,  1892,  and  only  such  sums  as  were  received  directly 
by  the  plaintiffs,  and  not  sums  received  indirectly  for  their  benefit 
by  the  trust  company,  should  be  deducted.  The  trial  court  found 
and  decided  that  the  defendant  is  not  entitled  to  deduct  from  the 
sum  agreed  by  her  to  be  paid  to  Cordelia  Ghauvet  moneys  paid  to  her 
as  income  from  the  personal  estate  by  the  administrator  with  the 
will  annexed,  and  rendered  judgment  for  the  plaintiffs  in  the  sum 
of  $21,199.38,  with  interest  and  costs  and  an  extra  allowance;  and 
from  the  judgment  so  entered  this  appeal  is  taken  by  both  parties. 

We  think  the  learned  trial  court  has  fallen  into  error  in  his  con- 
struction of  the  agreement.  An  examination  of  his  opinion  and  the 
findings  based  upon  the  evidence  in  the  case  clearly  shows  that  he 
regarded  the  agreement  as  not  affecting  the  plaintiffs'  interest  in  the 
personal  estate,  but  that  it  only  related  to  and  covered  the  real  prop- 
erty and  the  proceeds  of  the  same.  This  conclusion  proceeded  upon 
th^  theory  that,  as  the  will  was  a  valid  instrument  so  far  as  the 
bequests  of  the  personal  estate  were  concerned,  therefore  it  remained 
and  continued  to  be  controlling,  irrespective  of  the  agreements,  and 
that,  as  the  plaintiffs  took  thereunder,  income  from  tiat  source 
was  the  property  of  the  plaintiffs,  and  that  the  same  could  not  be 
deducted  from  the  aggregate  amount  which  the  defendant  had  guar- 
antied should  be  received,  but  was  in  fact  in  excess  of  such  sum. 
We  are  of  opinion  that  such  construction  of  the  agreements  of  the 
parties  is  not  correct.  It  is  plainly  evident  from  the  terms  of  the 
agreement  that  the  parties  thereto  interested  in  the  estate  intended 
to  make  disposition  of  the  whole  thereof,  personal  as  well  as  real, 
and  that  the  $180,000  agreed  to  be  paid  to  the  plaintiffs  represented 
the  entire  sum  which  they  should  receive  for  their  interest  in  the 
entire  estate.  While  it  is  true  that  the  will  was  valid  and  effectual 
in  the  disposition  of  the  personal  property  of  the  estate,  yet  it  is 
equally  true  that,  in  view  of  its  invalidity  as  to  the  real  property  at- 
tempted to  be  devised  thereby,  the  disposition  of  which  became  the 
subject  of  controversy,  it  was  entirely  competent  for  the  parties  to 
take  the  amount  of  the  personal  property  into  consideration,  and 
the  rights  of  the  parties  therein,  for  the  purpose  of  determining  how 
much  each  should  receive  from  the  entire  estate.  This  was  rendered 
absolutely  necessary  in  order  to  determine  the  rights  of  the  parties, 
and  the  sum  each  was  equitably  entitled  to  receive.  Such  is  the 
plain  and  unmistakable  provision  of  the  agreements  in  their  entirety, 
and  it  is  under  the  agreements,  and  not  under  the  will,  that  the 
plaintiffs  have  present  rights  to  maintain  this  action.  Snch  was 
the  construction  placed  upon  the  primary  instrument  when  it  was 
before  this  court  for  construction  in  Trust  Co.  v.  Cnthbert,  31  App. 
Div.  191,  52  N.  Y.  Supp.  653.  This  construction  was  ratified  by 
the  court  of  appeals,  it  adopting  the  opinion  of  this  court  in  that 
case.  160  N.  Y.  705,  55  N.  E.  1098.  While  it  is  true  that  only  the 
agreement  of  June  16th  was  then  before  the  court,  it  is  equally  true 
that  it  was  the  primary  instrument,  and  clearly  shows  the  intention 
71  N.Y.S.— 3 
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of  the  parties  thereto  in  the  proposed  settlement  and  division  of 
the  estate;  and  the  language  therein  used  is  as  applicable  to  the 
subsequent  agreement  as  to  the  primary  one.  They  all  relate  to  the 
same  subject-matter,  and  have  controlling  force  in  the  construction 
of  all  of  the  agreements.  The  fact  that  in  that  case  the  court  de- 
clined to  determine  the  respective  rights  of  the  parties  to  the  pres- 
ent action  in  respect  of  the  interest  of  each  in  the  rents  does  not 
at  all  detract  from  the  force  of  the  reasoning  as  to  the  proper  con- 
struction of  the  agreement  between  these  parties.  It  necessarily 
follows  that,  if  the  construction  adopted  by  the  conrt  waa  correct, 
it  is  conclusive  upon  the  rights  of  the  parties  herein.  Such  question 
was  not  determined  in  that  action,  for  the  reason  thtit  these  par- 
ties were  not  then  before  the  court,  and  their  rights  were  not  essen- 
tial to  a  proper  disposition  of  the  case.  The  same  result  was  also 
reached  by  this  court  upon  the  former  appeal  in  this  case,  Chaavet  v. 
Ives,  52  App.  Div.  411,  65  N.  Y.  Supp.  288. 

It  follows,  therefore,  that  the  learned  court  was  wrong  in  making 
distinction  between  the  snms  received  as  income  from  the  personal 
property  and  that  received  from  the  real  property  of  the  estate. 
The  plaintiffs  are  equally  chargeable  for  both.    So  far  as  is  disclosed 
by  the  opinion,  it  was  the  evident  intention  of  the  court  to  charge 
the  whole  of  the  sums  received  from  the  latter  sonrce  against  the 
snm  which  was  to  be  paid  to  the  plaintiffs.    In  the  findings  of  fact 
the  court  has  been  careful  to  separate  the  items  received  as  income 
from  the  personalty  and  from  the  real  property,  and  this  for  the  evi- 
dent purpose  of  plainly  showing  the  sums  which  he  allowed  and  those 
which  he  disallowed.    Through  inadvertence,  however,  he  "has  omit- 
ted to  charge  against  the  plaintiffs  the  snm  of  $6,747.50  received 
by  the  New  York  Life  Insurance  &  Trust  Company  since  June  16, 
1892.    This  snm  proceeded  from  the  realty,  and  only  by  mistake 
was  it  omitted  to  be  deducted  from  the  sum  which  the  jdaintiffs 
were  entitled  to  receive  in  accordance  with  the  court's  decision.    As 
we  understand  the  decision  of  the  trial  court,  it  decided  that  the 
plaintiffs  should  be  charged  with,  and  there  should  be  deducted  from 
the  snm  of  $180,000,  all  sums  received  by  them,  either  directly  or 
indirectly,  from  the  estate  of  the  deceased,  except  moneys  paid  to 
the  plaintiff  Cordelia  D.  Chanvet  as  income  from  the  personal  estate 
by  the  New  York  Life  Insurance  &  Trust  Company.    That  such  was 
the  decision  is  apparently  perfectly  clear.    The  sum  received  as  in- 
come from  personalty,  as  found  by  the  court,  is  $6,822.99,  as  printed 
in  the  record.    An  examination  of  the  items  proved  shows,  however, 
that  the  correct  sum  is  $6,812.99,  and  therefore  an  error  of  $10  was 
made  either  by  the  court  or  the  printer.    It  further  appears  from 
the  evidence  that  there  has  been  paid  to  or  received  by  the  trustee 
for  the  benefit  of  the  plaintiffs,  for  principal,  income,  rents,  and 
profits,  from  all  sources,  the  sum  of  $172,461.11;    and  the  court 
states  in  its  opinion  the  aggregate  of  the  sums  to  be  deducted  as 
the  sum  of  $168,900.52,  which  snm,  as  there  stated,  is  made  up  of 
$89,927.94  of  principal  received  by  Cordelia  D.  Chauvet  directly; 
snms  received  by  the  trustee  from  principal,  $46,907.68;  aftd  income 
frbti  real  estate,  $22^065.    Now,  by  taking  the  sum  of  these  items. 
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▼iz.  $158,900.62,  from  |180,000,  there  remains  $21,099.38,  so  that, 
based  on  these  figures,  the  recovery  should  have  been  the  latter  smn. 
The  recovery  allowed  is  in  fact  the  sum  of  $21,199.38.  These  figures 
demonstrate  two  things:  Krst,  they  show  an  error  of  $100  in  favor 
of  the  plaintiffs;  and,  second,  they  clearly  show  that  neither  the 
$6,747.50  received  by  the  trustee  since  June  16,  1892,  which  the 
coort  intended  to  allow,  nor  the  item  of  $6,812.99  received  from  in- 
come of  the  personalty,  could  have  been  included  in  the  amount 
charged  against  the  plaintiffs,  althongh,  as  shown,  the  former  item 
was  intended  to  be.  It  may  be  demonstrated  in  another  way  that 
neither  of  these  items  was  deducted,  viz.':  As  already  stated,  it  ap- 
pears that  the  total  of  the  sums  received  by  and  for  the  plaintiffs 
is  $172,461.11,  and  the  sum  of  the  two  Items  mentioned,  to  wit, 
$13,560.49,  added  to  the  $158,900.62  which  the  decision  deducts  from 
the  $180,000,  just  equals  the  grand  total  of  $172,461.11.  It  there- 
fore appears  that  the  judgment  should  be  modified  by  reducing  the 
recovery  to  the  sum  of  $7,538.89,  and  the  interest  and  extra  allow- 
ance proportionately. 

The  parties  upon  appeal  having  asked  that  the  court  direct  sncb 
judgment  as  it  concludes  ought  to  be  entered,  without  ordering  a 
new  trial,  the  judgment  appealed  from  should  be  modified  in  ac- 
cordance with  this  opinion,  with  costs  to  the  defendant,  appellant. 
All  concur,  except  INQRAHAM,  J.,  who  dissents. 

INQRAHAM,  J.  (dissenting).  I  do  not  agree  that  the  income 
from  the  personal  property  should  be  charged  to  the  plaintiffs.  As 
I  understand  it,  this  was  the  interest  upon  the  trust  fund,  the  income 
of  which  was  to  be  paid  by  the  trustee  to  the  plaintiffs,  and  it  was 
paid  as  the  income  of  the  property  after  it  was  received  by  the 
trustee  and  held  in  trust  for  the  plaintiffs.  I  do  not  agree  that 
the  referee  omitted  to  charge  plaintiffs  with  the  sum  of  $6,747.56. 
As  I  understand  the  referee's  report,  the  items  paid  to  the  plaintiffs 
are  reported  separately,  but  subsequently  they  are  included  in  one 
finding,  the  total  amount  of  which  is  charged  to  the  plaintiffs.  The 
modification,  as  I  understand  it,  charges  the  plaintiffs  with  this 
amount  of  $6,747.56  twice.  I  therefore  dissent  from  the  opinion 
of  the  court  charging  plaintiffs  with  these  sums. 


{62  App.  Dlv.  35T.) 

PEOPLE  V.  8ELDNER. 

(Supreme  Court,  Appellate  Division,  First  Department    June  21,  1901.) 

J.  LiHCBHT— AoooKPi.TCB— IiroicTMENT— Sdfficibnct. 

An  indictment  which  charged  M.  and  C.  with  larceny,  and  that  de- 
fendant at  the  time  was  then  and  there  willfully  and  feloniously  con- 
cerned In  committing  the  crime,  and  did  then  and  there  aid  and  abet 

•  In  Its  commission,  and,  In  the  manner  and  form  aforesaid,  did  then  and 
there  steal  the  property  of  B.,  was  not  Insufficient  as  to  defendant,  tn 
falling  to  specify  the  means  by  which  he  aided  and  abetted. 

flL  &UKB— EVXPSNCX— AnMIBBIBILITT. 

Defendant,  who  was  an  attorney,  was  charged  with  aiding  and  abet- 
ting other  parties  In  committing  larceny,  by  executing  a  deed  conveying 
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property  -which  the  grantor  did  not  own;  and  the  state  claimed  that 
defendant  represented  to  the  grantee  that  he  examined  the  title,  and 
found  a  good  title  in  the  grantor.  Defendant  testified  that  he  represented 
that  an  abstract  furnished  by  the  grantor  appeared  to  give  him  a  good 
title.  Beld,  that  the  abstract  was  admissible  to  show  the  absence  of 
criminal  intent. 

9.  Bamb— Good  Chabactkr— Proof. 

Where  witnesses  knew  defendant,  and  had  conversed  with  his  asso- 
ciates and  acquaintances  concerning  his  character,  evidence  of  such  wit- 
nesses as  to  defendant's  reputation  for  honesty  in  the  community  in 
which  he'  lived  was  not  objectionable  on  the  ground  that  no  sufficient 
foundation  was  laid  for  its  admission. 

Appeal  from  court  of  general  sessions,  New  York  county. 

Henry  Seldner  was  convicted  of  larceny,  and  he  appeals.  Be- 
yersed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  HATCH,  McLAUGHLEN, 
PATTEBSON,  and  LAUGHUN,  JJ. 

Benjamin  Franklin,  for  appellant. 
C.  E.  Le  Barbier,  for  the  People. 

LAUGHUN,  J.  Defendant  was  indicted  Jointly  with  Alexander 
Muller  and  Herman  Cohen,  but  he  was  tried  separately.  The  suflQ- 
ciency  of  the  indictment  as  to  Muller  and  Cohen  is  not  questioned 
by  appellant.  The  indictment  charges  Muller  and  Cohen,  in  sub- 
stance, with  having  obtained  from  one  Engisch,  the  complaining 
witness,  a  deed,  containing  a  covenant  of  warranty,  of  property  sit- 
uated at  No.  1014  Avenue  A,  in  the  city  of  New  York,  being  a  flve- 
story  apartment  house,  the  lower  floor  of  which  was  fitted  up  and 
used  as  a  saloon,  together  with  the  saloon  fixtures,  liquor-tax  cer- 
tificate, stock,  furniture,  and  appurtenances  to  the  property,  on  the 
strength  of  certain  false  and  fraudulent  representations  to  the  ef- 
fect that  Muller  was  a  man  of  wealth  and  the  owner  of  certain 
lots  on  Staten  Island  and  other  lands,  and  with  the  aid  of  a  pre- 
tended abstract  of  title,  and  a  pretended  satisfaction  piece  of  a  mort- 
gage, and  a  pretended  deed  purporting  to  convey  to  said  Engisch 
the  said  lots  on  Staten  Island,  knowing  the  same  to  be  false  and 
pretended.  The  indictment  then  charges  that  Seldner  at  the  time 
of  the  committing  of  the  felony  and  larceny  therein  above  described 
"was  then  and  there  willfully  and  feloniously  concerned  in  the  com- 
mission of  the  same,  and  did  then  and  there  willfully  and  feloniously 
aid  and  abet  in  the  commission  of  the  said  larceny  and  felony." 
The  indictment  closes  with  the  charge  that  the  three  defendants 
(naming  them),  "in  the  manner  and  form  aforesaid,  by  the  means 
aforesaid,  the  said  property,  goods,  chattels,  and  personal  property 
of  the  said  Christian  Engisch  then  and  there  feloniously  did  steal, 
against  the  form  of  the  statute  in  such  case  made  and  provided,"  etc. 

The  first  question  raised  by  the  appellant  relates  to  the  sufficiency 
of  the  indictment  as  against  him.  At  the  commencement  of  the 
trial  the  attention  of  the  court  was  drawn  by  defendant's  counsel  to 
the  form  of  the  indictment,  and  the  claim  was  made  that  defendant 
was  only  called  upon  to  answer  for  having  aided  and  abetted,  and 
that  evidence  as  to  conversations  between  the  other  defendants  and 
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Engisch  was  not  admissible  against  appellant.  At  the  close  of  the 
people's  case,  defendant's  counsel  moved  for  a  direction  of  a  ver- 
dict of  acquittal,  stating  that  there  was  considerable  variance  be- 
tween the  proof  and  the  indictment;  but  no  ruling  appears  in  the 
record,  and  no  exception  is  shown  to  have  been  taken.  Before  sen- 
tence a  motion  was  made  for  a  new  trial  and  in  arrest  of  judgment, 
but  no  grounds  are  stated  in  the  record.  It  would  appear,  therefore, 
that  no  objection  to  the  sufficiency  of  the  indictment  was  made  upon 
the  trial.  We  think  the  indictment  was  sufficient.  The  last  clause 
quoted  expressly  charges  the  three  defendants  with  the  commission 
of  the  crime  in  the  manner  and  by  the  means  previously  set  forth 
in  the  indictment.  This  indictment  is  substantially  in  the  form  in 
use  at  common  law  against  principals  and  accessories  before  the  fact. 
Under  the  common-law  practice,  it  was  not  necessary  that  an  indict- 
ment charging  one  with  being  an  accessory  before  the  fact  should 
specify  the  means  by  which  he  aided  and  abetted  in  the  commission 
of  the  crime.  1  Chit.  Or.  Law,  p.  '272;  Bish.  Directions  &  Forms, 
§§  113,  114,  116.  In  People  v.  Welden,  111  N.  Y.  569,  19  N.  E.  279, 
the  court  say,  "It  is  generally  sufficient  to  state  an  offense  in  the 
language  of  the  statute  defining  the  crime."  The  same  doctrine  is 
announced  in  People  v.  West,  106  N.  Y.  293,  12  N.  E.  610,  and  in 
Phelps  V.  People,  72  N.  Y.  334.  Pen.  C5ode,  §  29,  makes  all  accesso- 
ries before  the  fact  principals,  and  the  indictment  follows  the  lan- 
guage of  the  statute.  Code  Cr.  Proc.  §§  276,  284,  285,  prescribe  the 
form  of  indictments,  and  were  intended  to  simplify,  rather  than 
amplify,  the  technical  requirements  of  an  indictment.  This  indict- 
ment was  sufficient  to  warrant  the  conviction  of  appellant  as  a  prin- 
cipal. It  was  not  necessary  to  plead  the  evidence  which  the  people 
daim  constituted  aiding  and  abetting  the  other  defendants  in  the 
commission  of  the  felony  charged  against  them.  The  facts  consti- 
tuting the  crime  were  fully  stated.  The  evidence  by  which  the 
people  proposed  to  connect  defendant  with  it  is  not  set  forth,  but 
the  facts  are  stated  according  to  their  legal  effect.  The  words 
"aided  and  abetted"  and  "concerned  in"  have  a  well-defined  legal 
meaning,  and,  as  used  in  this  indictment,  they  charge  appellant 
with  having  counseled,  assisted,  and  encouraged  the  other  defend- 
ant in  the  commission  of  every  act  constituting  the  crime.  The  facts 
constituting  the  crime  committed  by  the  other  defendants  having 
been  sufficiently  set  forth,  it  was  sufficient  to  charge  defendant  with 
having  been  willfully  and  feloniously  concerned  in,  and  with  having 
willfully  and  feloniously  aided  them  in,  the  commission  of  that  crime. 
People  V.  Bliven,  112  N.  Y.  79,  19  N.  E.  638;  People  v.  Batterson, 
50  Hun,  44,  2  N.  Y.  Supp.  376;  People  v.  Bosworth,  64  Hun,  72, 
19  N.  Y.  Supp,  114;  People  v.  Fitzgerald,  156  N.  Y.  253,  257,  50  N. 
E.  846;  People  v.  Kief,  126  N.  Y.  661,  27  N.  E.  556;  People  v.  Wil- 
lis, 158  N.  Y.  392,  398,  399,  53  N.  E.  29;  People  v.  Kelly,  11  App. 
Div.  495,  496,  42  N.  Y.  Supp.  756;  People  v.  Peckens,  153  N.  Y.  576- 
587,  47  N.  E.  883.  In  People  v.  Bliven,  supra,  the  court  held,  pur- 
suant to  the  purpose  of  the  new  procedure,  that  an  indictment  in 
form  as  against  a  principal  was  sufficient  to  sustain  a  conviction 
for  aiding  and  abetting  in  the  commission  of  the  crime,  and  ex- 
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presslj  repudiated  the  theory  that  the  accused  was  not  fairly  ap- 
prised by  the  indictment  of  the  charge  to  be  presented  against  him. 
This  case  reviews  the  authorities  upon  the  subject  both  in  this  and 
other  jurisdictions,  and  the  necessary  deduction  therefrom  is,  I 
think,  that,  if  the  facts  constituting  tl^  crime  are  alleged,  it  is  not 
necessary  to  allege  the  acts  and  things  which  it  will  be  claimed 
constitute  the  aiding  and  abetting. 

Upon  the  trial,  however,  errors  were  cfflnmitted  to  the  sobstan- 
tial  prejudice  of  the  defendant,  which  necessitate  the  granting  of  a 
new  trial.     He  was  an  attorney  and  counselor.     The   defendant 
Cohen  was  a  real-estate  broker  who  negotiated  the  exchange  of  prop- 
erties.   Muller  was  the  pretended  owner  of  the  Staten  Island  prop- 
erty given  to  Engisch  in  exchange.    The  crime  of  grand  larceny  in 
the  first  degree  is  defined  in  sections  528  and  530  of  the  Penal  Code. 
Intent  to  wrongfully  deprive  or  defraud  the  true  owner  of  his  prop- 
,  erty  is  an  essential  element  of  the  crime.    The  people  gave  evidence 
tending  to  show  that  Seldner  represented  to  Engisch,  in  the  pres- 
ence of  Muller  and  Cohen,  that  he  had  made  a  search  of  the  title 
to  the  Staten  Island  lots,  and  found  good  title  thereto  in  Muller; 
that  he  exhibited  to  him  an  abstract  of  the  same,  and  also  a  pretend- 
ed satisfaction  piece  of  a  mortgage  thereon;    and  that  he  urged 
Engisch  to  act  upon  his  representations  with  reference  to  the  con- 
dition of  the  title,  without  employing  a  lawyer.    Muller  was  not  in 
possession,  and  he  did  not  have  a  good  record  title.    The  abstract  re- 
ferred to  was  made  by  the  county  clerk  of  Richmond  county,  and  it 
showed  an  unbroken  chain  of  title  in  Muller  and  his  grantors,  running 
back  to  letters  patent  by  the  captain  general  and  governor  in  chief 
of  New  York  and  New  Jersey  issued  to  Lancaster  Symes  in  1708.    In 
truth,  however,  Muller  had  no  title.    The  original  grant  in  his  chain 
of  title  did  not  describe  the  lands  conveyed.    It  merely  granted,  in 
general  terms,  vacant  lands  and  meadows  on  Staten  Island ;  but  the 
lands  in  question  had  been  previously  specifically  granted  by  the  lieu- 
tenant governor  and  vice  admiral  of  the  Duke  of  York  to  John 
Palmer.    This  was  part  of  the  tract  knovra  as  the  "Dongan  Grant.** 
Defendant  took  the  stand  in  his  own.  behalf,  and  testified  that  his 
only  connection  with  the  transaction  was  the  examination  of  this 
search,  and  a  representation  that  the  search  appeared  to  give  Muller 
a  good  title;  that  he  drew  for  Cohen  and  Muller  the  formal  parts  of 
the  satisfaction  piece  referred  to,  leaving  blanks  for  the  date,  liber, 
and  page  of  record,  but  that  he  had  no  connection  with  its  execution  ; 
that  he  did  not  represent  to  Engisch  that  he  had  made  a  personal  ex- 
amination of  the  title,  or  do  or  say  anything  to  induce  Engisch  to 
rely  upon  his  representations  with  reference  to  the  condition  of  the 
title.    The  defendant  repeatedly  offered  in  evidence  the  abstract  of 
title  with  reference  to  which  alone,  according  to  his  "testimony,  his 
advice  was  given.    Upon  the  general  objection  of  the  district  attor- 
ney, the  court  excluded  the  abstract.    It  was  competent  evidence,  as 
it  tended,  in  connection  with  his  testimony,  to  show  absence  of  crim- 
inal intent.    If  the  testimony  of  the  defendant  had  been  believed  by 
the  jury,  they  would  have  been  justified  in  acqOitting  him  of  the 
crime. 
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Other  serious  reversible  errors  were  committed  in  the  exclusion  of 
evidence  offered  by  defendant  to  show  previous  good  character  and 
reputation  for  honesty  and  integrity.  Senator  Cantor  was  called, 
and  after  testifying  that  he  had  known  defendant  since  1881  or  1882; 
that  he  and  defendant  were  law  partners  for  Ave  or  six  years;  that 
he  saw  defendant  nearly  every  day  for  a  long  time,  and  knew  all  of 
defendant's  family,  and  knew  people  who  were  acquainted  with  him, 
and  who  lived  in  his  vicinity,  and  had  heard  him  spoken  of  in  the 
neighborhood  where  he  resided, — ^was  asked,  "Could  you  tell,  from 
the  conversations  you  have  had,  what  his  reputation  is  as  to  honesty 
and  integrity?"  The  record  shows  that  this  was  objected  to  gener- 
ally, sustained,  and  an  exceptix>n.  The  witness  was  then  asked, 
"From  your  acquaintance  with  people  who  knew  him  and  who  lived 
in  his  vicinity,  can  you  tell  what  his  reputation  is  as  to  honesty  and 
integrity?"  To  this  question  a  general  objection  was  also  interposed, 
sustained,  and  an  exception  taken  by  defendant's  counsel.  Another 
witness — Dombusch,  a  contractor,  who  knew  defendant  well,  and  was 
acquainted  with  some  people  who  knew  him,  and  had  spoken  to  peo- 
ple concerning  him,  and  had  been  spoken  to  by  people  concerning  de- 
fendant— ^was  asked,  "In  the  vicinity  where  he  lives  and  associates, 
what  is  his  character  among  them?"  This  was  objected  to,  objection 
sustained,  and  defendant  excepted.  Witness  then  testified  that  he 
had  seen  defendant  nearly  every  day  for  the  last  two  years,  and  was 
asked,  "How  is  he  spoken  of  by  those  people  who  know  him?"  This 
was  also  excluded,  under  a  similar  objection,  and  defendant  excepted. 
Witness  was  then  asked,  "Can  you  tell  what  his  character  is  as  to 
truth,  veracity,  and  integrity?"  This  was  similarly  excluded,  and  de- 
fendant excepted.  Another  witness — ^Elliott,  who  had  known  defend- 
ant for  15  years,  and  had  been  acquainted  with  a  great  many  people 
who  knew  him,  and  had  conversed  with  them  concerning  him — was 
asked,  separately,  what  defendant's  reputation  was  among  those  peo- 
ple; what  his  reputation  as  to  honesty  and  integrity  among  the  peo- 
ple who  knew  him;  what  was  his  reputation,  good  or  bad;  what  was 
his  reputation  among  the  people  who  knew  and  were  acquainted  with 
him ;  all  of  which  questions  were  objected  to  generally,  the  objection 
sustained,  and  defendant  excepted.  There  was  a  sharp  question  of 
fact  presented  by  the  evidence  in  this  case,  depending  upon  the  credi- 
bility of  the  people's  witnesses,  or  of  the  defendant.  In  these  circum- 
stances, evidence  of  previous  good  character  might  have  resulted  in 
a  different  verdict.  It  is  now  well  settled  that  such  evidence  may,  in 
and  of  itself,  raise  a  reasonable  doubt  which  would  warrant  the  jury 
in  acquitting  a  defendant,  no  matter  how  strong  the  evidence  against 
him  may  be.  People  v.  Goldberg,  20  App.  Dlv.  444,  46  N.  Y.  Supp. 
913;  People  v.  Sweeney,  133  N.  Y.  609,  30  N.  E.  1005;  Stover  v. 
People,  56  N.  Y.  315;  People  v.  Priedland,  2  App.  Dlv.  332,  37  N.  Y. 
Supp.  974;  Bemsen  v.  People,  43  N.  Y.  6;  People  v.  Wileman,  44 
Hun,  187.  The  rule  that  evidence  to  impeach  a  party  or  witness  may 
be  excluded  unless  it  be  shown  that  the  impeaching  witness  knows 
the  general  reputation  of  the  party  or  witness  sought  to  be  im- 
peached, from  the  speech  of  people  who  are  acquainted  with  him  in 
the  community  where  he  resides  or  transacts  business  (Carlson  v. 
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Winterson,  147  2J.  Y.  652,  42  N.  E.  347;  Healey  v.  Terry  [Com.  PL] 
9  N.  Y.  Supp.  519),  is  not  applied  to  witnesses  called  to  establish 
or  sustain  character  (Bank  v.  Scriven,  63  Hun,  375,  18  N.  Y.  Supp. 
277;  Adams  v.  Insurance  Co.,  70  N.  Y.  166;  People  v.  Davis,  21 
Wend.  309;  Conkey  v.  People,  6  Parker,  Cr.  R  31;  Lenox  v.  Fuller, 
39  Mich.  268;  State  v.  Sterrett,  68  Iowa,  76,  25  N.  W.  936;  State  v. 
Grate,  68  Mo.  22;  State  v.  Lee,  22  Minn.  407;  Cole  v.  State,  59  Ark. 
50,  26  S.  W,  377;  Lemons  v.  State,  4  W.  Va.  755,  6  Am.  Kep.  293; 
Gandolfo  v.  State,  11  Ohio  St.  114).  Within  these  authorities,  this 
evidence  was  competent,  and  should  have  been  received.  The  charge 
involved  defendant's  honesty.  It  wfis  pertinent  to  the  issue,  there- 
fore, for  defendant  to  show  good  reputation  for  honesty  and  in- 
tegrity. Whart.  Cr.  Ev.  §§  60,  487;  Abb.  Tr.  Brief,  Or.  §  461; 
Underh.  Or.  Ev.  §  77;  State  v.  Bloom,  68  Ind.  54,  34  Am.  Bep.  247. 

The  attitude  of  the  court  throughout  the  trial,  towards  the  de- 
fendant, is  complained  of;  and  other  exceptions,  relating  to  remarks 
of  the  assistant  district  attorney,  relating  to  the  exclusion  of  evi- 
dence concerning  the  bringing  of  an  action  by  Engisch  against 
Mnller  and  Cohen  to  recover  damages  for  fraud  in  inducing  the  trade, 
and  relating  to  what  the  New  York  property  brought  on  a  sale  at 
public  auction,  as  bearing  upon  its  value,  are  urged  upon  our  atten- 
tion as  constituting  cause  for  reversal.  The  exceptions  already 
considered  at  length  necessitate  a  reversal,  and  render  it  unneces- 
sary for  us  to  definitely  decide  whether  the  other  exceptions  and  er- 
rors complained  of,  but  which,  it  may  be  observed,  are  not  wholly 
without  merit,  would  be  fatal  to  the  conviction,  and  upon  the  new 
trial  they  will  doubtless  be  avoided. 

The  conviction  and  judgment  should  be  reversed,  and  a  new  trial 
granted.  All  concur;  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  J., 
in  result. 


(62  App.  Dlv.  428.) 

In  re  PULLER'S  ESTATE. 

(Supreme  Court,  Appellate- Division,  Second  Department    Jane  20,  1001.) 

1.  luHKniTANCB  Tax— Appraisal  of  Estate— Constitdtional  Law— Due  Pro- 
cess OP  Law. 

Laws  1901,  c.  173,  i  5,  provides  that  the  surrogate,  on  his  own  motion, 
or  on  the  application  of  an  Interested  party,  shall  direct  the  county 
treasurer  to  fix  the  fair  market  value  of  property  of  persons  whose 
estates  shall  be  subject  to  the  payment  of  a  transfer  or  Inheritance  tax. 
Section  8  declares  that  the  report  of  the  appraiser  shall  be  made  in 
duplicate,  one  of  which  shall  be  filed  in  the  otSce  of  the  surrogate  and 
one  in  the  office  of  the  state  comptroller,  and  from  such  report  and 
other  proof  relating  to  the  estate  the  surrogate  shall  determine  the 
cash  value  of  the  estate  and  the  amount  of  tax  for  which  It  Is  liable: 
or  the  surrogate  may  so  determine  such  cash  values  and  amount  of  the 
taxes  without  appointing  an  appraiser.  Section  12  allows  the  county 
treasurer  to  retain  a  certain  per  cent,  of  the  ta.Tes  collected  by  him  as 
fees.  Held,  that  the  provision  directing  the  appointment  of  the  county 
treasurer  as  appraiser  was  not  unconstitutional,  as  taking  property 
without  due  process  of  law,  and  hence  the  denial  of  an  order  for  the 
appointment  of  such  person  on  the  ground  that  he  was  an  Interested 
party  was  error. 
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S.  Same — Separabt.e  Statute. 

Such  statute  Is  not  unconstitutional,  even  though  the  county  treasurer 
be  disqualltled,  as  section  8  authorizes  the  surrogate  to  determine  the 
cash  values  of  estates,  and  the  amount  of  taxes  for  which  they  are 
liable,  without  the  aid  of  au  appraiser;  the  provision  relating  to  the 
appointment  of  the  county  treasurer  being  entirely  separable  from  the 
residue. 

Appeal  from  order  of  surrogate,  Westchestep  county. 

Petition  by  Florence  Fuller  Saunders  for  the  appraisal  for  inher- 
itance taxation  of  the  estate  of  Sarah  Bockwood  Fuller,  deceased, 
and  for  the  appointment  of  a  transfer  tax  appraiser.  From  an  order 
declining  to  appoint  the  county  treasurer  (70  N.  Y.  Sopp.  1050),  all 
the  parties  appeal.    Beversed. 

Argued  before  GOODBICH,  P.  J.,  and  WOODWAKD,  HIBSGH- 
BEBQ,  JENKS,  and  SEWELL,  JJ. 

Oiarles  H.  Young,  for  appellant  petitioner. 
Frank  M.  Buck,  for  other  appellants. 

WOODWARD,  J.  This  proceeding  was  instituted  by  the  presenta- 
tion to  the  surrogate  of  a  petition  by  Florence  Fuller  Saunders,  an 
interested  party,  praying  for  the  appointment  of  some  competent 
person  as  transfer  tax  appraiser  as  provided  by  law.  The  surrogate, 
instead  of  appointing  Francis  M.  Carpenter,  the  county  treasurer, 
such  appraiser,  as  provided  by  law,  appointed  John  F.  Lambden, 
reviving  the  provisions  of  the  law  in  force  prior  to  April  1,  1901, 
in  that  particular.  This  was  not  the  result  of  mistake  or  inadver- 
tence, but  appears  to  have  followed  from  a  deliberate  conviction  on 
the  part  of  the  learned  surrogate  that  chapter  173  of  the  Iaws  of 
1901  is  unconstitutional  and  void,  and  that  the  law  in  existence 
prior  to  April  1st  is  still  in  effect.  The  surrogate  holds  this  in  an 
elaborate  opinion,  the  theory  being  that  the  county  treasurer,  whose 
commissions  or  fees  are  based  upon  the  valuation  of  the  estate,  is 
an  interested  party,  and  that  it  is  taking  property  without  due 
process  of  law  for  him  to  make  the  appraisal,  when  his  own  compen- 
sation depends  upon  the  valuations  which  are  fixed.  Without  in- 
voking the  rule  that  actual  and  material  injury  must  exist  to  war- 
rant a  court  in  declaring  a  statute  Unconstitutional  (People  v.  Canal 
Board  of  New  York,  55  N.  Y.  390),  or  the  further  rule  that  a  court 
should  not  pass  upon  the  constitutionality  of  a  statute  unless  neces- 
sary to  a  decision  in  a  cause  (I'eople  v.  Crissey,  91  N.  Y.  616;  People 
V.  Brooklyn,  F.  &  C.  I,  Ry.  Co.,  89  N.  Y.  75),  nor  unless  required  by 
the  most  cogent  reasons,  or  compelled  by  unanswerable  grounds 
(People  V.  Budd,  117  N.  Y.  1,  13,  22  N.  E.  670,  682,  5  L.  R.  A  559), 
let  us  examine  the  scheme  of  the  law,  that  we  may  determine  this 
question  fairly  upon  the  merits.  The  transfer  or  inheritance  tax 
is  not  a  tax  upon  property,  but  upon  the  right  of  succession.  In 
re  Davis'  Estate,  149  N.  Y.  539,  546,  44  N.  E.  185.  It  is  the  tribute 
which  the  state  exacts  for  permitting  persons  to  inherit  within  the 
jurisdiction  of  New  York.  The  amount  of  the  tax,  it  is  true,  de- 
pends upon  the  value  of  the  property  to  be  transferred;  but  the 
theory  of  the  law  is  that  the  tax  is  exacted  for  the  privilege  of 
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i«ceidng  the  property,  the  state  having  the  absolute  right  to  say 
under  what  conditions  it  will  permit  succession.  The  property  does 
not  belong  to  the  dead;  their  rights  of  property  are  at  an  end. 
Those  who  succeed  to  the  property  become  secure  in  their  title  only 
when  they  have  paid  the  tribute  demanded  by  the  state  as  a  con- 
dition of  such  succession,  and  it  is  difficult  to  understand,  there- 
fore, how  any  rights  of  property  are  involved  in  the  matter  now 
before  us.  The  state  demands  from  those  who  are  to  receive  prop- 
erty by  BQCcession  a  certain  tribute,  based  upon  the  value  of  the 
property;  and  as  a  part  of  the  machinery  for  carrying  out  this  pur- 
pose it  has  provided,  under  certain  circumstances  (and  which  exist 
in  the  matter  now  before  us),  that  the  "surrogate,  either  upon  his 
own  motion,  or  upon  the  application  of  any  interested  parly,  shall 
by  order  direct  the  county  treasurer  *  *  *  to  fix  the  fair  market 
value  of  property  of  persons  whose  estates  shall  be  subject  to  the 
payment  of  any  tax  imposed  by  this  article."  Chapter  173,  §  5, 
Laws  1901.  This  act  was  subsequently  amended  by  chapter  493 
of  the  Laws  of  1901,  but  we  are  of  opinion  that  this  latter  act  does 
not  in  any  manner  afFeot  the  present  question.  By  the  provisions 
.of  section  8  of  the  same  chapter,  it  is  provided  that  "the  report  of 
the  appraiser  shall  be  made  in  duplicate,  one  of  which  duplicates 
shall  be  filed  in  the  office  of  the  surrogate  and  the  other  in  the 
office  of  the  state  comptroller.  From  such  report  and  other  proof 
relating  to  any  such  estate  before  the  surrogate,  the  surrogate  shall 
forthwith,  as  of  course,  determine  the  cash  value  of  all  estates  and 
the  amount  of  tax  to  which  the  same  are  liable;  or  the  surrogate 
may  so  determine  the  cash  value  of  all  such  estates  and  the  amount 
of  tax  to  which  the  same  are  liable,  without  appointing  an  ap- 
praiser." Section  12  of  the  same  act  provides  that  the  county  treas- 
urer shall  ''he  allowed  to  retain  on  all  taxes  paid  and  accounted  for 
by  him  each  year  under  this  article,  five  per  centum  on  the  first 
fifty  thousand  dollars,"  etc.,  and  it  is  upon  the  basis  of  this  per- 
sonal interest  on  the  part  of  the  county  treasurer  in  the  fees  that 
the  learned  surrogate  has  builded  up  the  theory  that  there  is  a  lack 
of  due  process  of  law  in  allowing  the  county  treasurer  to  fix  the 
market  value  of  the  estate  which  is  to  be  transferred.  This  seems 
to  us  like  refining  a  theory  to  the  point  of  impracticability,  and  to 
entirely  ignore  the  fact  that  a  constitution  is  an  instrument  of  gov- 
ernment, made  and  adopted  by  the  people  for  practicable  purposes 
connected  with  the  common  business  and  wants  of  human  life.  Peo- 
ple V.  New  York  Cent.  E.  Co.,  24  N.  Y.  485.  It  is  to  be  noticed  that 
the  county  treasurer  does  not  determine  the  cash  value  of  the  estate, 
which  is  the  basis  on  which  the  tax  is  levied.  He  is  to  fix  the 
"fair  market  value,"  and  it  is  made  his  duty  to  "make  report  there- 
of and  of  such  value  in  writing,  to  the  said  surrogate,  together  with 
the  depositions  of  the  witnesses  examined,  and  such  other  facts  in 
relation  thereto  and  to  said  matter  as  the  surrogate  may  order  or 
require"  (section  7),  and  the  surrogate,  "from  such  report  and  other" 
proof  relating  to  any  such  estate,"  is  to  "determine  the  cash  value 
of  all  estates,  and  the  amount  of  tax  to  which  the  same  are  liable." 
The  whole  theory  and  effect  of  the  law  is  to  make  the  county  treas- 
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arer  a  commissioner  of  the  surrogate's  court  to  look  into  the  facts 
in  relation  to  an  estate,  and  to  report  the  same  in  writing,  together 
with,  the  evidence  on  which  his  conclusion  is  based;  and  with  these 
aids,  and  "other  proof  relating  to  any  such  estate,"  the  surrogate 
is  to  reach  a  final  determination  of  the  cash  value  of  the  property 
and  the  amount  of  the  tax.    The  county  treasurer  is  to  receive,  not 
frem  the  estate,  but  from  the  tax  levied,  collected,  and  accounted 
for,  a  certain  percentage,  and  it  does  not  necessarily  follow  that 
the  individual  county  treasurer  who  makes  the  appraisal  will  re- 
ceive these  fees,  for  it  may  be  that  such  appraisal  will  be  near  the 
end  of  his  term,  while  the  tax  may  be  paid  to  and  accounted  for 
by  his  successor,  which  is  the  condition  precedent  to  the  receiving  of 
any  fees.    If  it  be  said  that  the  coun^  treasurer  is  interested  in 
making  the  estate  as  large  as  possible,  it  may  be  said  that  this 
interest  is  in  harmony  with  that  of  the  state;  and  the  ample  power 
vested  in  the  surrogate  to  determine  the  cash  value,  independently 
of  an  appraiser,  and  the  provision  that  the  surrogate  is  to  be  per- 
mitted to  have  "other  proof  relating  to  any  such  estate"  in  reaching 
his  determination,  is  a  sufScient  guaranty  that  individuals  will  not 
be  called  upon  to  bear  a  greater  burden  than  the  law  intended.    It 
has  never  been  suggested,  so  far  as  we  are  able  to  discover,  that  it 
was  contrary  to  law  or  public  policy  that  a  public  ofiQcer  should 
have  interests  in  harmony  with  those  of  the  state,  and  the  fact 
that  the  final  determination  of  the  value  on  which  the  tax  is  based 
is  in  the  hands  of  the  surrogate  is  a  conclusive  answer  to  the  sug- 
gestion that  there  is  any  lack  of  due  process  of  law  in  the  manner 
of  carrying  the  statute  into  effect.    Its  meaning,  in  so  far  as  it  re- 
lates to  the  constitutional  question,  is  not  changed  in  the  slightest 
degree  by  the  use  of  the  words  "as  of  course,"  in  section  8.    The 
only  fair  understanding  of  these  words,  in  their  relation  to  section 
8  of  chapter  173  of  the  Laws  of  1901,  is  that  the  surrogate  is  to 
proceed  without  the  intervention  of  any  one  when  he  has  such  report 
before  him,  and  they  relate  to  the  practice,  rather  than  to  the  law. 
As  we  have  already  suggested,  the  inheritance  tax  being  a  tax 
upon  the  privilege  of  succession,  rather  than  upon  the  property, 
there  can  be  no  taking  of  property  without  due  process  of  law  on 
the  part  of  the  county  treasurer.    He  takes  nothing  whatever  from 
the  successor.    The  state  takes  from  the  successor  a  certain  amount, 
and  then  the  state  allows  to  the  county  treasurer,  as  fees,  a  per- 
centage  upon  the  amount  of  "taxes  paid  and  accounted  for  by  him 
each  year";  and  the  interest  of  the  latter  is  too  remote  to  be  made 
the  foundation  for  declaring  a  statute  unconstitutional,  even  if  his 
determination  of  the  market  value  was  more  conclusive  than  it  ap- 
pears to  be  under  the  law.    Every  presumption  is  in  favor  of  the 
constitutionality  of  a  statute  (Fort  v.  Cummings,  90  Hun,  481,  36 
N.  Y.  Supp.  36),  and,  when  a  statute  and  the  constitution  can  be  so 
construed  as  to  enable  both  to  stand,  it  is  the  duty  of  the  court 
to  give  them  that  construction  (Sweet  v.  City  of  Syracuse,  129  N. 
Y.  316,  27  N.  E.  1081,  29  N.  E.  289).    Even  were  it  conceded  that 
it  was  improper  for  the  county  treasurer  to  act  as  appraiser,  the 
provision  of  the  statute  authorizing  the  surrogate  to  determine 
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fh6  cash  value  of  estates  without  the  aid  of  an  appraiser  makes  it 
possible  to  administer  the  law  in  a  constitutional  manner,  and  the 
case  would  thus  be  brought  within  the  general  rule  that,  where  a 
part  of  a  statute  is  unconstitutional,  and  that  part  is  entirely  sep- 
arable from  the  residue,  so  that  the  other  portion  of  it  may  Ld  en- 
forced without  any  reference  to  the  former,  the  part  in  conflict  with 
the  fundamental  law  will  be  alone  condemned.  Wynehamer  t.  Peo- 
ple, 13  N.  Y.  378,  441.  In  every  light  in  which  chapter  173  of  the 
Laws  of  1901  may  be  viewed,  in  so  far  as  the  question  now  before 
us  is  concerned,  it  may  be  administered  within  the  sanction  of  the 
constitution;  and  it  follows,  as  a  necessary  consequence,  that  it  su- 
persedes all  former  laws  upon  the  point  here  involved.  No  legisla- 
tive powers  have  been  confided  to  the  surrogates  of  this  state  by 
the  constitution,  and  we  are  of  opinion  that  ti)e  order  which  under- 
takes to  revive  a  law  in  existence  before  the  1st  day  of  April  can- 
not be  sustained.  The  order  appealed  from  should  be  reversed,  and 
set  aside. 

Order  of  Burrogate's  court  of  Westchester  county  reversed,  wltb  f  10  costs 
and  disbursements.    All  concur. 


(85  Misc.  Rep.  306.) 

In  re  BBBNNBB. 

(Supreme  Court,  Special  Term,  Kings  County.    June,  1901.) 

1.  Offiokrs— Right  to  Books  and  Papebs — Compblling  Dblivekt. 

Code  Civ.  Proc.  f  2471a,  allowing  an  application  by  a  public  officer  for 

a  summary  order  committing  to  jail  any  one  who  has  iMssesslon   of 

books  of  the  office  and  refuses  to  deliver  tbepi,  does  not  apply  to  cases 

where  the  title  to  the  office,  as  between  rival  claimants,  is  open  to 

question. 
8.  Jury  Commissionbr— Appointment. 

Laws  1901,  c.  602,  authorizing  the  appointment  of  jury  commissioners 

of  Kings  county  by  Justices  of  the  supreme  court,  is  violative  of  Const. 

art  10,  §  2,  prohibiting  the  appointment  of  county  officers  by  other  than 

the  board  of  supervisors  or  other  county  authorities. 

Application  by  William  E.  Melody  for  a  stay  on  appeal  from  an 
.order  granted  on  the  application  of  Jacob  Brenner,  as  commissioner 
of  jurors  in  the  county  of  Kings,  to  compel  the  applicant  to  deliver 
books  and  papers  appertaining  to  the  office  of  commissioner  of  jurors. 
70  N.  Y.  Supp.  744.    Stay  granted. 

Robert  H.  Elder,  for  the  motion. 
Henry  W.  Goodrich,  opposed. 

GAYNOR,  J.  Of  course  the  stay  on  appeal  must  be  granted. 
There  is  no  reason  to  deny  it.  There  is  conceded  to  be  a  grave 
question  of  the  constitutionality  of  the  act  under  which  the  peti- 
tioner was  ap|M>inted  to  the  office.  That  being  so,  the  petitioner  is 
without  that  clear  legal  title  to  the  office  which  is  necessary  to  entitle 
him  to  an  order  requiring  the  books  and  papers  of  the  office  to  be 
turned  over  to  him  by  the  incumbent.    The  statute  (Code  Civ.  Proc 
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§  2471a)  allowing  an  application  like  this  by  "a  public  olBcer"  for  a 
snmmary  order  committing  to  jail  anj  one  who  has  possession  of 
books  and  papers  of  the  office,  and  refuses  to  deliyer  them  to  him, 
was  not  intended  for  a  case  where  the  applicant  has  not  got  into  the 
office  and  thereby  become  "a  public  officer^'  for  the  reason  that  the 
office  is  in  the  adverse  possession  of  another  claiming  under  a  title. 
At  all  events,  the  application  cannot  be  made  against  such  an  in- 
cumbent when  the  titie  to  the  office  as  between  the  rival  claimants 
is  open  to  question  and  is  in  question,  as  is  the  case  here.  The  stat- 
ute only  applies  to  cases  where  the  applicant  has  an  unquestionable 
prima  facie  legal  title.  By  its  terms  it  permits  of  no  controversy 
as  to  title,  but  only  of  a  hearing  and  decision  of  the  bare  question 
whether  the  person  proceeded  against  has  possession  of  such  books 
and  papers.  If  the  title  to  the  office  be  actually  in  question,  the  ap- 
plicant has  to  be  left  to  an  action  to  oust  the  incumbent. 

But  if  the  test  of  the  right  to  grant  the  order  appealed  from  here 
were  not  the  minor  one  whether  the  title  is  in  genuine  dispute,  but 
the  major  one  whether  the  act  under  which  the  petitioner  claims  is 
valid,  and  his  title  therefore  good,  then  the  reasons  for  deeming  the 
act  invalid  are  so  grave  that  the  usual  fit  and  orderly  course  is  to  stay 
the  enforcement  of  such  order  until  the  appeal  from  it  can  be  de- 
cided. 

I  cannot  accept  the  statement  that  the  appointing  officers  under 
the  act  made  a  judicial  determination  of  its  constitutionality  by  ap- 
pointing the  petitioner.  They  could  not  judicially  decide  the  ques- 
tion. They  acted  under  no  judicial  sanction  whatever.  Their  duty 
of  appointing  was  not  judicial,  but  purely  ministerial.  Gilbert  v. 
Board,  136  N.  Y.  180,  32  N.  E.  554.  They  could  have  been  required 
by  this  court  by  a  writ  of  mandamus  to  make  the  appointment  if 
the  act  be  constitutional,  and  if  it  be  not  they  could  have  been  re- 
strained in  a  proper  suit  from  making  the  appointment,  so  as  to  set- 
tle the  question  in  advance,  and  avoid  a  disturbance  of  the  office. 
Bathbone  v.  Wirth,  150  N.  Y.  459,  45  N.  E.  15,  34  L.  B.  A.  408.  That 
they  hold  high  judicial  positions  makes  no  difference,  and  it  would  be 
unfair  and  a  just  reproach  to  this  court  to  permit  that  fact  to  warp 
the  course  of  justice.  It  is  so  well  known  to  our  learned  profession 
that  there  can  be  no  judicial  determination  except  upon  due  process 
of  law  as  prescribed  by  the  constitution,  the  very  essence  of  which  is 
a  judicial  hearing  upon  due  notice  prescribed  by  law  to  those  to  be 
affected  in  their  rights,  that  it  does  not  need  to  be  so  much  as  men- 
tioned. The  contrary  suggestion  is  so  feeble  that  I  suppose  I  could 
by  common  consent  have  passed  it  by  without  notice. 

By  act  chapter  322  of  the  Laws  of  1838  the  duties  of  making  up 
the  county  jury  lists  and  drawing  jurors  in  Kings  county  were  trans- 
ferred from  the  county  clerk,  to  whom  they  had  theretofore  belonged 
(2  Rev.  St.  p.  411),  to  an  officer  created  by  the  said  act  and  therein 
named  "Commissioner  of  Jurors  for  the  County  of  Kings."  The  ac.t 
provided  that  such  new  officer  should  be  appointed  by  certain  speci- 
fied county  officers,  viz.,  the  county  judge,  the  district  attorney,  the 
sheriff,  the  surrogate  and  the  two  side  justices  of  the  court  of  ses- 
sions. 
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This  oiBce  of  commissioner  of  jurors  for  the  county  has  remained 
ever  since.  The  legislatnre  has  changed  the  appointing  power  from  • 
time  to  time  (chapter  378,  Laws  1862;  chapter  821,  Laws  1866 ;  chap- 
ter 315,  Laws  1870) ;  being  careful»  however,  to  lieep  it  in  county  of- 
ficers as  required  by  the  constitution  in  respect  of  appointive  county 
ofScers;  until  by  act  chapter  602  of  the  Laws  of  this  year  it  pro- 
fessed to  take  it  away  from  such  county  ofQcers,  viz.,  the  two  county 
judges,  the  surrogate  and  the  county  treasurer,  and  confer  it  on  cer- 
tain state  officers,  viz.,  the  justices  of  the  appellate  division  of  the 
supreme  court  of  the  Second  judicial  department.  It  is  claimed 
tliat  this  act  is  unconstitntional.  A  similar  bill  was  passed  last 
year,  but  the  opinion  of  all  of  the  judges  and  lawyers  who  considered 
it  being  that  it  was  unconstitutional,  the  governor  did  not  allow  it  to 
become  an  act. 

Section  2  of  article  10  of  the  new  constitution  adopted  in  1894 
provides  as  follows: 

"All  county  officers,  whose  election  or  appointment  Is  not  provided  for 
by  tblB  constitution,  Bhall  be  elected  by  the  electors  of  the  respective  counties, 
or  appointed  by  the  boards  of  supervisors,  or  other  comity  anthorltiee,  as 
the  legislature  shall  direct" 

This  is  followed  by  a  siinilar  provision  in  respect  of  city,  town  and 
village  officers ;  and  the  section  then  closes  with  a  general  provision 
that: 

"All  other  officers,  whose  election  or  appointment  Is  not  provided  for  by 
this  constitution,  and  all  officers  whose  offices  may  hereafter  be  created  by 
law,  shall  be  elected  by  the  people,  or  appointed,  as  the  legislature  may 
direct" 

1.  At  the  time  of  the  adoption  of  the  constitution  of  1894  this 
office  of  commissioner  of  jurors  had  existed  as  a  county  office  since 
1858,  and  the  said  provision  has  to  be  deemed  as  adopted  with  refer- 
ence to  it  and  all  other  local  offices  then  existing.  Bathbone  v. 
Wirth,  6  App.  Div.  311,  40  N.  Y.  Supp.  535;  Id.,  150  N.  Y.  473,  45 
N.  E.  15,  34  L.  E.  A.  408;  People  v.  Bathbone,  145  N.  Y.  438,  40  N.  E. 
895,  28  L.  B.  A.  384.  The  act  in  question  does  not  create,  or  profess 
to  create,  a  new  office.  On  the  contrary,  it  recognizes  an  existing 
county  office,  abridges  the  term  of  the  incumbent  and  changes  the 
appointing  power  from  county  to  state  officers.  This  is  plainly 
against  the  constitution. 

2.  It  is  now  said,  however,  and  for  the  first  time,  that  the  office  is 
not  a  county  office,  although  in  its  creation  it  was  required  to  be 
filled  as  such  (i.  e.,  by  appointment  of  county  officials),  and  has  for 
43  years  been  deemed  such  by  all  of  us.    Its  true  designation  is  said 
to  be  not  a  county  office  but  a  "local"  office.    This  is  a  new  use  of 
that  term  in  the  nomenclature  of  offices.    It  has  heretofore  been 
used  only  in  its  generic  sense  to  designate  all  excepting  state  offices. 
It  may  well  be  doubted  whether  this  new  use  of  it  has  any  sanction, 
or,  indeed,  any  meaning.    By  the  framework  of  government  estab- 
lished by  the  constitution  we  have  state,  county,  town,  city  an.<] 
village  offices.    To  say  that  an  office  was  a  local  one  has  always 
meant  that  it  was  not  a  state  office,  but  an  office  of  one  of  the  politi- 
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cal  BobdiTisions  or  municipal  corporations  of  the  state;  and  snch  is 
the  statutory  definition.    Public  Officers  Law,  §  2. 

The  suggestion  seems  to  be  that  this  office  of  commissioner  of 
jurors  as  created  in  1858  was  and  is  such  an  adjunct  of  the  supreme 
court  as  to  be  a  part  thereof,  and  therefore  incapable  of  being  a 
coonty  ofBce.  It  is  conceded  not  to  be  a  state  office;  but  at  the 
same  time  it  has  to  be  admitted  that  it  is  an  office,  and  so  it  is  called 
a  "local"  office.  I  own  to  not  quite  understand  this.  The  relation 
of  the  commissioner  of  jurors  to  the  supreme  court  is  not  so  intimate 
as  that  of  the  county  clerk.  Nor  does  he  belong  to  the  staff  of  the 
supreme  court.  It.could  with  as  much  reason  be  said  that  he  belongs 
to  that  of  the  county  court.  His  panel  of  jurors  is  for  the  use  of  the 
county  court  and  the  supreme  court  alike;  and  prior  to  the  new  con- 
stitution of  1894  he  had  no  relation  at  all  to  the  supreme  court,  for 
ap  to  that  time  it  used  no  jurors,  and  the  commissioner's  panel  was 
for  the  county  court,  the  court  of  sessions,  the  city  conrt  of  Brook- 
lyn, the  circuit  court  and  the  court  of  oyer  and  terminer,  the  last 
two  also  being  only  county  courts.    Code  Civ.  Proc.  §  1,  amended. 

The  office  was  therefore  not  created  in  1858  as  an  adjunct  or  part 
of  the  snpreme  court.  If  the  legislature  could  in  1858  have  em- 
powered some  court,  or  the  judges  thereof,  to  appoint  a  clerk  or  com- 
missioner of  that  court  to  provide  it  with  jurors,  no  such  thing  was 
done.  On  the  contrary,  a  county  office  to  provide  jurors  for  all  of 
the  courts  of  the  county,  and  to  be  filled  by  designated  county  of- 
ficials In  the  manner  prescribed  hy  the  said  constitutional  provision 
(for  it  was  first  adopted  in  the  constitution  of  1846),  was  created, 
and  it  has  existed  ever  since. 

3.  But  if  the  said  act  of  this  year  could  be  construed  as  abolishing 
the  said  office  of  commissioner  of  jurors  of  Kings  county,  and  creat- 
ing a  new  office  which  is  not  a  county  office,  it  would  still  be  violative 
of  the  said  constitutional  provision  and  void;  for  it  is  the  "duties" 
of  an  office  which  constitute  the  office,  and  it  is  snch  duties  that  are 
protected  and  covered  by  the  said  provision,  so  that  they  cannot  be 
taken  out  of  the  protection  of  such  provision,  and  transferred  to  an 
officer  not  elected  or  appointed  in  the  said  prescribed  manner,  i.  e., 
elected  by  the  electors  of  the  county  or  appointed  by  county  officials, 
as  has  so  often  been  pointed  out  by  our  highest  court.  Immediate- 
ly on  its  adoption  in  1894  such  provision  impounded,  so  to  speak,  all 
duties  which  then  existed  in  county  officers,  i.  e.,  it  perpetually  re- 
stricted the  performance  of  such  duties  to  such  officers,  or  to  other 
connty  officers  elected  or  appointed  in  the  said  prescribed  manner 
to  whom  the  performance  of  such  duties  might  be  transferred  by  the 
legislature.  It  did  not  make  it  impossible  for  the  legislature  to 
transfer  such  duties  to  a  new  officer  (except,  of  coarse,  in  cases  where 
they  are  imposed  by  the  constitution  itself  on  a  particular  officer), 
bnt  it  did  make  it  impossible  for  the  legislature  to  transfer  them 
to  a  new  officer  not  elected  or  appointed  in  such  prescribed  manner. 

Hiis  has  been  uniformly  decided  by  our  highest  court  from  the 
beginning,  and  is  so  well  known  to  our  learned  profession,  that  the 
citation  of  the  authorities  for  it  might  -well  be  omitted.  That  the 
«aid  constitational  provision  correred  the  official  duties  lodged  in 
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local  officers  at  the  time  of  its  adoption,  and  that  such  duties  could 
not  thereafter  be  transferred  by  the  legislature  to  new  officers  not 
elected  or  appointed  in  such  prescribed  manner,  was  perceived  from 
the  start;  for  otherwise  such  provision  could  be  frittered  away  by 
the  process  of  transferring  such  duties  to  newly  created  officers  not 
so  elected  or  appointed,  and  the  purpose  of  such  provision,  i.  e.,  "to 
secure  to  the  several  recognized  civil  and  political  divisions  of  the 
state  the  right  of  local  self-government"  (People  v.  Albertsou,  55 
N.  Y.  66;  People  v.  McKinney,  52  N.  Y.  378),  set  at  naught.  This 
was  first  clearly  stated  by  Judge  Bronson  in  Warner  v.  People,  2 
Denio,  272,  43  Am.  Dec.  740,  in  respect  of  a  simUar  provision  in  the 
constitution  of  1821  concerning  county  clerks  ahd  sherifFs,  viz.: 

"I  do  not  doubt  that  the  legislature  can  regulate  the  duties,  and  reduce  or 
take  away  the  fees  of  the  officer,  and  It  may  perhaps  abolish  the  office.  But 
80  long  as  the  duties  and  emoluments  of  the  office  remain,  the  choice  of  the 
officer  belongs  to  the  electors  of  the  county.  They  cannot  be  deprived  of  their 
right  by  changing  the  name  of  the  office,  nor  by  dividing  It  Into  parts,  and 
transferring  the  selection  of  one  of  the  officers  to  another  body.  If  the  office 
may  be  divided,  and  the  duties  be  assigned  to  two  officers,  both  must  be 
chosen  by  the  electors  of  the  county.  No  other  rule  will  give  full  effect  to 
the  constitution." 

The  same  was  stated  with  precision  in  respect  of  the  constitu- 
tional provision  now  under  consideration  by  the  two  learned  judges 
who  wrote  in  People  v.  Raymond,  37  N,  Y.  428.  Judge  Grover  there 
said: 

"The  plain  Intention  of  the  section  of  the  constitution  In  question  was  to 
preserve  to  localities  the  control  of  the  official  functions  of  which  they  wer« 
then  possessed;  and  this  control  was  carefully  preserved  consistent  with  the 
power  of  the  legislature  to  mal:e  needful  changes  by  restricting  the  power 
of  appointment  of  other  officers  to  perform  the  same  functions  to  the  people 
or  some  authority  of  the  locality." 

And  Chief  Judge  Hunt  said: 

"In  effect  the  legislature  here  divided  the  duties  of  assessors,  as  they 
existed  in  1846,  and  have  given  an  Important  part  of  them  to  commiSBionera 
of  taxes  and  assessments.  The  assessors  are  elected  by  the  city  and  county 
authorities,  or  divisions  of  them;  and  under  Const.  1894,  art  10,  |  2,  these 
commissioners  must  be  elected  in  the  same  manner.  The  present  law  Is 
in  violation  of  this  principle." 

And  in  People  v.  Albertson,  55  N.  Y.  60,  the  same  is  again  said 
so  plainly  as  to  leave  no  doubt,  viz.: 

"The  constitution  cannot  be  evaded  by  a  change  In  the  name  of  an  office, 
nor  can  an  office  be  divided  and  the  duties  assigned  to  two  or  more  officers 
under  different  names,  and  the  appointment  to  the  offices  made  in  any  man- 
ner except  as  authorized  by  the  constitution." 

It  is  not  enough  to  create  a  new  ''officer,"  or  change  the  name  of 
the  office  or  officer,  but  the  "office"  must  be  new,  i.  e.,  the  duties 
constituting  it  must  be  new,  in  order  that  the  election  or  appoint- 
ment of  such  officer  in  the  said  prescribed  manner  may  be  departed 
from,  as  is  tersely  summed  up  in  a  sentence  in  People  v.  Pinckney, 
32  N.  Y.  386,  viz.: 

"The  test,  therefore,  must  be  whether  the  functions  conferred  are  sub- 
stantially new  in  the  sense  that  they  were  not  exercised  by  public  civil 
officers  at  the  time  the  constitution  was  adopted." 
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That  the  true  conBtrnction  of  the  said  constitutional  proTision  is 
that  it  covers  and  protects  the  local  oflScial  duties  and  functions 
existing  in  local  public  officers  at  the  time  of  its  adoption  from  beiag 
transferred  to  ofQcers  not  elected  or  appointed  in  the  prescribed 
manner,  is  attested  by  an  unbroken  line  of  decisio'ns.  Warner  t. 
People,  2  Denio,  272,  43  Am.  Dec.  740;  People  v.  Pinckney,  32  N. 
Y.  377;  Devoy  v.  Mayor,  etc:,  36  N.  Y.  449;  People  v.  Raymond, 
37  N.  Y.  428;  Board  v.  Heister,  37  N.  Y.  666;  People  v.  McKinney, 
62  N.  Y.  374;  People  v.  Crooks,  53  N.  Y.  648;  People  v.  Albertson, 
55  N.  Y.  50;  People  v,  Keder,  29  Hun,  176;  People  v.  Terry,  108 
N.  Y.  1,  14  N.  E.  815;  Rathbone  v.  Wirth,  150  N.  Y.  459,  45  N.  E. 
15,  34  L.  R.  A.  408;  People  v.  Howland,  155  N.  Y.  270,  49  N.  E.  775, 
41  L.  R.  A.  838. 

4.  But  it  is  suggested  that  such  constitutional  proyision  must  b« 
constmed  and  applied  as  of  the  time  of  its  first  adoption,  viz.,  in 
the  constitution  of  1846,  which  would  bring  the  said  office  of  com- 
missioner of  jurors  under  the  head  therein  of  "officers  whose  offices 
may  hereafter  be  created,"  for  it  was  not  created  until  1858,  as  we 
have  seen. 

(a).  This  suggestion  arises  upon  the  assumption  that  the  legisla- 
ture was  left  free  by  the  words  of  the  said  constitutional  provision 
to  provide  for  the  election  or  appointment  of  new  county,  town, 
city  or  village  officers  in  any  manner  it  saw  fit.  It  is  difficult  to 
see  how  such  meaning  is  to  be  got  therefrom,  although  there  is 
seemingly  a  dictum  for  it  in  the  Draper  Case,  15  N.  Y.  532,  which 
has  been  repeated  in  other  cases  where,  also,  the  question  was  not 
np  at  all.  People  v.  Draper,  15  N.  Y.  532;  People  v.  Pinckney,  32 
N.  Y.  377;  Sturgis  v.  Spofford,  45  N.  Y.  446;  Fire  Dept.  of  New  York 
T.  Atlas  8.  8.  Co.,  106  N.  Y.  566, 13  N.  E.  329.  And  on  closely  read- 
ing the  opinion  in  People  v.  Palmer,  52  N.  Y.  83,  it  is  not  altogether 
clear  that  it  was  not  so  restricted  as  to  exclude  the  point.  In  the 
Draper  Case  nothing  was  before  the  court  and  actually  decided  ex- 
cept (1)  that  the  legislature  had  power  to  establish  new  civil  divi- 
sions of  the  state  other  than  those  provided  for  by  the  constitu- 
tion, and  (2)  provide  that  the  offices  of  such  new  divisions  should 
be  filled  by  appointment  of  the  governor  and  senate.  Board  v.  Heis- 
ter, 37  N.  Y.  667.  Such  offices  being  neither  county,  town,  city 
nor  village  offices,  the  said  requirement  of  the  constitution  in  re- 
spect of  the  filling  of  the  latter,  was  plainly  not  applicable  to  them. 
But  the  court  did  not  hold  that  new  county,  town,  city  or  village 
offices  could  be  filled  by  appointment  of  state  officers,  any  more  than 
by  election  by  the  electors  of  the  whole  state. 

The  main  provision  is  for  the  election  of  "existing"  local  officers 
by  the  local  electors,  or  else  for  their  appointment  by  local  officials, 
"as  the  legislature  shall  direct";  i.  e.,  the  legislature  may  direct 
which.  The  final  sentence,  that  all  other  officers  whose  election  or 
appointment  is  not  provided  for  in  the  constitution,  and  all  officers 
"whose  offices  may  hereafter  be  created  by  law,  shall  be  elected  by 
the  people,  or  appointed,  as  the  legislature  may  direct,"  seems  not 
only  by  society  and  identity  of  words  and  unity  of  intention,  but 
literaUy,  to  follow  the  same  meaning  in  respect  of  after  created 
71  N.Y.8.— 4 
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connty,  town,  city  or  village  offices;  i.  e.,  "the  legislature  may  di- 
rect" whether  they  shall  be  elective  or  appointive;  but  when  that 
choice  is  made  by  the  legislature,  the  "manner"  of  the  election  or  ap- 
pointment must  be  that  previously  prescribed,  i.  e.,  by  the  local  elec- 
tors or  by  local  officials.  If  this  be  not  so,  then  the  legislature  may 
as  to  such  offices  prescribe  the  manner  of  the  election  or  of  the  ap- 
pointment without  restriction;  and  if  this  be  so  then  it  may  pre- 
scribe election  by  the  electors  of  some  other  political  or  corporate 
subdivision,  or  of  the  whole  state,  or  appointment  by  officials  of  such 
other  subdivision,  or  of  the  state;  for  if  it  be  said  that  the  words 
used  leave  the  manner  of  appointment  unrestricted,  it  must  be  said 
that  they  leave  the  manner  of  election  unrestricted  also;  they  are 
one  sentence  and  make  no  distinction.  It  does  not  seem  that  such 
a  meaning  can  be  attributed  to  the  framers  of  the  constitution,  for 
it  would  be  out  of  harmony  with  the  whole  system  and  framework 
of  state  and  local  government  which  it  was  their  purpose  to  estab- 
lish. 

(b).  But  however  this  may  be,  the  construction  of  such  provision 
as  of  the  time  of  its  adoption  in  1846,  instead  of  in  1894,  is  not  per- 
missible. The  settled  rule  of  construction  is  to  the  contrary,  I.  e., 
that  the  word  "hereafter"  must  be  taken  to  speak  from  the  adoption 
of  the  constitution  of  1894,  which  is  not  an  amendment  of  the  consti- 
tution of  1846,  but  a  complete  new  constitution.  This  has  always 
been  the  rule  declared  by  statute  for  the  construction  of  the  words 
"hereafter"  and  "heretofore"  in  respect  of  our  successive  revisions 
and  codifications  of  statutes  (2  Rev.  St.  p.  778,  §  10;  Code  Civ.  Proc. 
§  3343,  subd.  22;  Stat.  Constr.  Law,  §  9);  and  the  same  rule  applies 
to  the  constitution.  People  v.  Potter,  47  N.  Y.  379;  Wynehamer 
V.  People,  13  N.  Y.  427;  Biggs  v.  Shannon,  27  Abb.  N.  0.  456, 
16  N.  Y.  Supp.  939,  note;  Rathbone  v.  Wirth,  6  App.  Div.  311;  Id., 
150  N.  Y.  pp.  473,  482,  45  N.  E.  15,  34  L.  R  A.  408.  In  the  first  of 
these  cases  it  was  said  that  "the  same  rules  apply  to  the  construc- 
tion of  a  constitution  as  to  that  of  a  statute  law" ;  and  also  as  fol- 
lov^s:  "A  constitution  is  to  be  held  as  prepared  and  adopted  in  refer- 
ence to  existing  statutory  laws  upon  the  provisions  of  which  in  detail 
it  must  depend  to  be  set  in  operation ;"  and  the  same  thing  is  said  in 
People  V.  Bathbone,  145  N.  Y.  438,  40  N.  E.  395,  28  L.  B.  A.  384.  In 
the  Wynehamer  Case  the  provision  of  the  constitution  of  1846,  "that 
trial  by  jury  in  all  cases  in  which  it  has  been  heretofore  used  shall 
remain  inviolate  forever,"  was  under  construction.  The  case  in 
which  trial  by  jury  was  there  claimed  was  one  in  which  the  right 
existed  by  statute  when  the  constitution  of  1846  was  adopted,  but 
did  not  exist  when  the  first  constitution,  i.  e.,  that  of  1777,  which 
contained  the  same  provision,  was  adopted.  It  was  therefore  ar- 
gued that  the  word  "heretofore"  had  to  be  referred  back  to  the  con- 
stitution of  1777,  to  which  Judge  Johnson  said:  "Writings  are  to 
be  construed  as  to  the  time  when  they  are  made,  and  *heretofore' 
in  this  clause  means  before  1846,  and  cannot,  to  limit  its  meaning, 
be  carried  back  to  1777,  and  confined  to  the  cases  which,  at  that 
earlier  period,  were  triable  by  jury;"  and  this  was  followed  by  the 
court. 
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5.  But  if  such  interpretation  as  of  the  date  of  1846  were  per- 
missible, the  result  here  would  be  the  same,  for,  as  we  have  seen, 
the  constitutional  provision  covered  the  ofBoial  duties  of  making 
Dp  the  county  jury  lists  and  drawing  jurors.  The  learned  and  able 
men,  now  passed  from  among  us,  who  drew  the  said  act  of  1858 
creating  a  commissioner  of  jurors  in  this  county,  and  transferring 
to  him  from  the  county  clerk  the  said  duties,  well  understood  that 
the  said  prorision  in  tiie  constitution  of  1846  covered  such  duties, 
for  the  reason  that  they  existed  in  the  office  of  county  clerk  at  the 
time  such  constitution  was  adopted.  They  were  therefore  careful 
to  have  such  act  provide  that  the  new  officer  should  be  appointed  by 
county  officials.  They  knew  that  such  duties  could  not  be  taken  out 
of  the  protection  of  such  constitutional  provision,  and  transferred 
to  a  new  officer  not  elected  by  the  electors  of  the  county  or  ap- 
pointed by  some  county  official  or  officials  as  therein  prescribed. 
There  may  be  duties  so  inherent  by  ancient  lineage  in  certain  officers 
made  elective  by  the  constitution,  that  they  could  not  be  transferred 
to  another  officer  at  all,  or,  at  all  events,  to  one  not  also  elective 
(People  V.  Keeler,  29  Hun,  175;  State  v.  Brunst,  26  Wis.  414,  7  Am. 
Kep.  84;  People  v.  Howland,  155  N.  Y.  270,  49  N.  E.  775,  41  L.  R. 
A.  838),  but  the  duties  of  selecting  and  summoning  jurors  are  not 
of  that  unique  character.  As  a  rule  the  constitutional  require- 
ment under  consideration  is  satisfied  if  the  duties  be  kept  with  an 
officer  either  elected  or  appointed  in  the  prescribed  manner;  they 
may  be  transferred  from  an  appointive  to  an  elective  officer,  and 
vice  versa. 

6.  The  point  that  the  petitioner  has  not  filed  an  official  bond  is 
not  in  the  record;  and  if  it  were  it  is  only  technical  and  should  be 
waivpd;  or  he  may  file  it  nunc  pro  tunc  if  he  is  required  to  file  a 
bond  by  law  and  has  not  done  so. 

The  stay  is  granted. 


(«2  App.  Dlv.  289.) 

HOIXAND  TRUST  00.  V.  THOMSON-HOUSTON  BaJBCTRIO  CO.  OF 
NEW  YORK  et  al. 

In  re  MORGAN. 

(Supreme  Court,  Appelate  Division,  First  Department    June  21,  1901.) 

1,  BosDs—HoRTaAOEa— Interest  Coupons— Matdritt—Priokitt  of  Pathbnt. 
— F0RECI.O8DRB. 

Where  a  mortgage  given  to  secure  bonds  provided  that  accrued  Interest 
on  the  bonds  should  be  entitled  to  priority  of  payment  In  case  of  fore- 
cl08m:«,  and  the  bonds  remained  In  the  hands  of  the  mortgagor  so  long 
after  their  date  that  Interest  coupons  became  due  before  the  bonds 
to  which  they  were  attached  were  Issued,  and  such  coupons  were  de- 
tached before  the  bonds  came  into  possession  of  the  purchasers  of  the 
bonds,  the  coupons  did  not  represent  accrued  interest,  and  the  holder 
thereof  was  not  entitled  to  payment  out  of  the  proceeds  of  a  foreclosure 
sale. 

t.  Motion— AFFIDAVIT— Qubstioitb  Ratskd. 

Where  a  motion  was  made  in  a  foreclosure  suit  to  subject  the  proceeds 
of  the  foreclosure  sale  to  the  payment  of  certain  Interest  coupons,  and 
an  affidavit  aOeglng  paymmt  was  offered  In  oppoaitlon  to  the  motion. 
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the  troth  of  the  allegation  of  payment  was  not  the  only  question  which 
could  be  raised  on  appeal  from  an  order  granting  the  motion,  but  all 
questions  tending  to  show  whether  or  not  the  coupons  were  In  fact 
secured  by  the  mortgage  were  presented. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Holland  Trust  Company  against  the  Thomson-Hou* 
ton  Electric  Company  of  New  York  and  others,  in  which  George 
Nelson  Morgan,  a  coupon  holder,  applied  for  an  order  directing  the 
payment  of  certain  interest  coupons  from  the  proceeds  of  a  fore- 
closure sale.  From  an  order  granting  the  application,  defendants 
appeal.    Beversed. 

Argued  before  HATCH,  McLAUGHLIN,  PATTERSON,  O'BRIEN, 
and  INGRAHAM,  JJ. 

H.  E.  BoUes,  for  appellants  George  W.  Maslin  and  others 
David  Gerber,  for  respondent. 

INGRAHAM,  J.  This  action  was  brought  by  the  Holland  Trust 
Company,  as  trustee,  to  foreclose  a  mortgage  made  by  the  Thomson- 
Houston  Electric  Company  to  secure  the  payment  of  certain  coupon 
bonds  issued  by  the  East  River  Electric  Light  Company;  the  name 
of  the  said  company  having  been  subsequently  changed  to  the  Thom- 
son-Houston Electric  Company.  Upon  the  sale  under  the  foreclosure 
the  mortgaged  property  was  purchased  by  the  appellants  for  the 
sum  of  $50,000.  The  mortgage  foreclosed  was  dated  September  1, 
1889,  and  was  to  secure  bonds  aggregating  f  600,000.  These  bonds 
were  of  the  denomination  of  $1,000  each,  with  6  per  cent,  interest, 
and  had  semiannual  coupons  attached  maturing  on  the  1st  days  of 
March  and  September  in  each  year.  Two  hundred  and  ninety-three 
of  them  were  issued  to  take  up  bonds  secured  by  a  prior  mortgage; 
7  being  retained  by  the  plaintiff,  and  an  equal  number  of  the  first 
issue  not  having  been  presented  to  be  exchanged.  The  mortgage 
was  acknowledged  by  the  East  River  Company  on  July  9,  1890,  by 
the  Holland  Trust  Company  (plaintiff)  on  July  15,  1890,  and  was 
recorded  August  9,  1890,  and  none  of  the  bonds  under  it  were  is- 
sued until  August  11,  1890.  On  that  day  there  seem  to  have  been 
issued  217  bonds,  and  other  bonds  were  subsequently  issued  at  dif- 
ferent dates,  to  and  including  May  6,  1892,  when  15  bonds  were 
issued.  The  bonds  being  dated  September  1,  1889,  the  first  coupon 
became  due  March  1,  1890.  That,  however,  was  four  months  be- 
fore the  mortgage  was  executed  and  before  the  bonds  were  issued. 
Three  hundred  and  ninety-three  of  the  coupons  sought  to  be  enforced 
in  this  proceeding  became  due  before  the  mortgage  was  executed 
and  before  any  of  the  bonds  were  issued.  These  coupons  were 
detached  from  the  bonds  by  the  corporation,  and  when  thus  de- 
tached they  certainly  did  not  represent  interest.  If  subsequently 
disposed  of  by  the  company,  they  might  become  in  the  hands  of  a 
bona  fide  holder  obligations  of  the  company  to  pay  a  sum  of  money; 
but,  as  against  the  holders  of  the  bonds  and  of  the  coupons  repre- 
senting interest  thereon  which  were  secured  by  the  mortgage,  they 
yrete  not  entitled  to  payment  as  interest  accrned  npon  the  bonds. 


Digitized  by 


Google 


Sup.   Ct.)       HOLLAND   TRUST  CO.  T.  TH0U8ON-H0DBT0N   ELECTBIC  CO.      53 

The  company  made  default  in  the  coapons  becoming  due  on  Sep- 
tember 1,  1893.  Three  months  after  that  default,  by  the  terms  of 
the  mortgage,  the  bonds  became  due,  and  an  action  was  commenced 
to  foreclose  the  mortgage.  On  October  31,  1894,  a  judgment  of  fore- 
closure and  sale  was  entered  by  which  a  referee  was  directed  to 
sell  the  property.  Terms  of  sale  were  prepared  by  the  referee,  which 
were  affirmed  by  an  order  of  the  court  in  this  action,  and  were  exe- 
cuted  by  the  purchasers  of  the  property.  These  terms  of  sale  pro- 
vided that  there  should  be  paid  $1,000  in  cash  at  the  time  of  the 
sale  as  a  part  of  the  purchase  price,  "and  from  time  to  time  there- 
after such  further  portion  of  said  purchase  price  shall  be  paid  in 
cash  as  the  court  may  direct,  in  order  to  meet  the  expenses  of  this 
suit.  •  •  •  The  balance  of  the  purchase  price  not  required  to 
be  paid  in  cash  may  either  be  paid  in  cash,  or  the  purchaser  may 
satisfy  and  make  good  said  balance  of  his  bid,  in  whole  or  in  part, 
by  paying  over  or  surrendering  outstanding  bonds  secured  by  the 
mortgage  of  said  East  River  Electric  Light  Company  now  being 
foreclosed;  said  bonds  being  received  at  such  price  and  value  as  shall 
be  equivalent  to  the  amount  that  the  holder  thereof  would  be  en- 
titled to  receive  thereon  in  case  the  entire  price  was  paid  in  cash." 
Upon  the  sale  the  defendants  became  purchasers  for  $50,000,  paid 
f  1,000  in  cash,  delivered  bonds  of  the  Electric  Light  Company  for 
the  remainder  of  the  purchase  price,  and  received  a  deed  of  the 
property  from  the  referee. 

'Hie  present  inquiry  came  before  the  court  upon  a  motion  made 
by  the  holders  of  these  coupons  to  require  the  purchaser  at  the  sale 
under  the  judjfment  of  foreclosure  to  pay  to  the  referee,  on  account 
of  his  bid  of  $50,000,  an  amount  in  cash  sufQcient  to  pay  them.  lu 
answer  to  this  application  an  afSdavit  was  interposed  in  which  it 
is  alleged  that  the  coupons  had  been  paid.  Subsequently  the  court 
granted  an  order  of  reference  to  take  proof  as  to  whether  the  said 
coupons  referred  to  in  the  afiSdavit  of  the  moving  party  were  paid, 
and  also  to  take  testimony  and  report  whether  the  possession  of  the 
said  coupons,  or  any  of  them,  referred  to  in  the  affidavit,  were 
actually  acquired  by  the  deponent  prior  to  the  maturity  thereof  and 
for  value.  Upon  the  proceeding  before  the  referee  a  mass  of  testi- 
mony was  taken,  which  the  referee  reported  to  the  court  with  con- 
clusions of  fact,  and  he  stated  in  his  report  that  in  his  opinion  the 
coupons  were  valid,  outstanding,  and  entitled  to  priori^  of  pay- 
ment in  the  order  of  the  dates  upon  which  they  became  due,  re- 
spectively, and  "were  entitled  to  share  in  the  proceeds  of  sale  here- 
tofore had  in  this  action  to  the  full  amount  of  their  value  together 
with  interest  thereon.  Upon  the  original  affidavit  and  upon  the 
testimony  taken  before  the  referee  the  motion  was  then  brought 
on  for  hearing  at  special  term,  and  an  order  was  entered  reciting 
the  proceedings  and  requiring  the  purchaser  at  the  sale  to  pay  to 
the  referee  for  the  use  of  the  moving  party  the  sum  of  |28,114.20, 
with  interest  thereon  from  November  30,  1900,  and  amending  the 
decree  entered  in  this  action  nunc  pro  tunc  as  of  the  30th  of  October, 
1894,  by  directing  that  out  of  the  proceeds  of  the  sale  herein  there 
be  paid  to  the  moving  party  the  said  sum  of  $28,114.20,  and  also 
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reqniring  the  said  pnrchasers  to  pay  to  the  moTing  party  the  ref- 
eree's fees,  stenographer's  fees,  and  disbursements. 

The  respondent  insists  on  this  appeal  that,  as  the  only  defense  to 
the  granting  of  this  motion  set  up  in  the  affidavit  submitted  in  opposi- 
tion was  the  allegation  of  payment  of  the  coupons,  that  is  the  only 
question  before  the  court,  and,  as  it  is  undisputed  that  these  coupons 
have  never  been  paid  by  the  purchaser  or  by  the  company,  the  court 
properly  granted  the  motion.  We  think  that  counsel  for  the  respond- 
ent misapprehends  the  nature  of  what  is  involved  in  this  proceeding. 
The  case  came  before  the  coort  upon  a  motion  in  an  action,  and,  a 
question  of  fact  appearing  upon  that  motion,  the  court  ordered  a 
reference  under  section  1015  of  the  Code  of  Civil  Procedure,  which 
authorizes  the  court  to  direct  a  reference  to  determine  and  report 
upon  a  question  of  fact  arising  at  any  stage  of  the  action,  upon  a 
motion  or  otherwise,  except  upon  the  pleadings.  There  were  no  spe- 
cific issues  to  be  determined  by  the  referee.  He  was  directed  to  take 
testimony,  and  upon  the  testimony  taken  and  returned  to  the  court, 
with  the  original  affidavits,  the  question  was  as  to  whether  the  mov- 
ing party  was  entitled  to  the  relief  demanded.  That  depended  upon 
the  right  of  the  holder  of  these  coupons  to  have  them  paid  out  of  the 
proceeds  of  the  foreclosure  sale  of  this  property,  or,  in  other  words, 
whether  they  were  secured  by  the  mortgage  to  foreclose  which  this 
action  was  brought.  The  mortgage  was  introduced  in  evidence.  It 
recited  that  the  board  of  trustees  of  the  mortgagor  had  duly  directed 
the  issue  of  600  bonds  to  be  dated  September  1,  1889,  of  $1,000  each, 
payable  in  gold  coin,  with  interest  at  the  rate  of  6  per  cent,  per  an- 
num, payable  semiannually,  on  the  Ist  days  of  March  and  September 
in  each  and  every  year,  to  be  signed  by  its  president  and  secretary, 
sealed  with  its  corporate  seal,  and  duly  certified  by  the  trustee,  and 
having  interest  coupons  thereto  attached.  A  copy  of  the  bonds  was 
therein  set  forth,  by  which  it  appears  that  the  mortgagor  promised  to 
pay  to  the  mortgagee,  as  trustee,  or  bearer,  $1,000,  "to  pay  interest 
on  said  sum  in  like  gold  coin,  at  the  rate  of  six  per  cent,  per  annum, 
on  the  first  days  of  March  and  September  in  each  year,  at  the  office 
of  said  East  Biver  Electric  Light  Company  in  the  city  of  New  York, 
according  to  the  tenor  of  the  coupons  hereto  annexed,  upon  the 
presentation  and  surrender  of  said  coupons,"  and  that  the  bonds 
were  secured  by  a  first  mortgage  upon  the  corporate  property  of  the 
mortgagor,  executed  to  the  Holland  Trust  Company  as  trustee  for 
the  holders  of  said  bonds,  and  to  each  of  the  bonds  there  were  at- 
tached coupons  which  provided  that  the  East  River  Electric  Light 
Company  "will  pay  to  the  bearer  thirty  dollars  in  gold  coin  of  the 
United  States,  at  the  office  of  said  company  in  the  city  of  New  York, 

on  the  first  day  of ,  being  six  months'  interest  then  due  on 

its  first  mortgage  bond  No. ,  and  signed  by  the  treaaurer  of 

the  corporation.  The  mortgage  also  contained  a  provision  that  in 
case  a  default  should  be  made  in  payment  of  the  principal  or  any 
interest  thereby  secured  to  be  paid  upon  such  bonds,  and  such  default 
should  continue  for  three  months  after  payment  shall  have  been  de- 
manded, the  trustee  shall  have  the  right  to  enter  into  and  upon,  and 
take  possession  of,  all  the  property,  leases,  goods,  and  chattels  con- 
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Teyed  or  intended  to  be  conveyed,  and  to  receive  the  incomes  and 
profits  thereof,  and,  after  paying  the  expenses,  to  apply  the  remain- 
der of  the  money,  when  received,  first  "to  the  payment  of  the  inter- 
est accrued  upon  said  bonds,  and  then  to  the  payment  of  the  princi- 
pal of  said  bonds,  without  any  preference  or  priority  whatever"  j 
and  it  further  provided  that,  in  case  default  should  be  made  in  the 
payment  of  principal  or  interest  thereby  secured  to  be  paid,  it  should 
be  lawfnl  for  the  trustee  to  institute  jwoceedings  for  the  foreclosure 
of  said  mortgage,  or  to  sell  the  said  mortgaged  premises  at  public 
auction,  and  to  apply  the  proceeds  of  such  sale  to  the  payment  of 
costs  and  expenses  thereof,  and  to  the  payment  of  the  whole  amount 
of  principal  and  interest  which  should  then  be  owing  or  unpaid  upon 
said  bonds  and  coupons,  "and,  in  case  such  proceeds  shall  not  suffice 
to  pay  in  full  the  said  principal  and  interest,  they  shall  be  paid 
ratably  in  proportion  to  the  amounts  owing  and  unpaid  upon  said 
bonds  and  coupons,  respectively,  and  without  preference,  except  that 
the  accrued  interest  shall  first  be  paid  in  the  order  of  the  maturity 
of  the  coupons  representing  the  same." 

The  referee  reported  that  of  the  coupons  presented  by  the  re- 
spondent there  were  393  of  the  No.  1  coupons,  which  became  due 
March  1,  1890;  and  it  is  entirely  clear  that  none  of  these  coupons 
ever  represented  interest  upon  the  bonds,  as  they  were  all  due  and 
payable  prior  to  the  time  that  the  bonds  were  issued  by  the  company 
or  became  its  existing  obligations.  Upon  no  principle  could  these 
coupons  be  deemed  to  be  secured  by  the  mortgage,  or  come  within 
any  of  the  provisions  of  the  mortgage  before  referred  to,  which  gave 
to  coupons  representing  accrued  interest  a  priority  of  jjayment  over 
other  indebtedness.  Ninety-three  of  the  coupons,  due  September  1, 
1890,  were  upon  bonds  Nos.  306  to  398,  which  were  issued  on  August 
15,  1890.  Before  these  bonds  were  issued,  and  had  become  actual 
obligations  of  the  mortgagor  and  secured  by  the  mortgage,  the  cou- 
pons were  detached  and  delivered  by  the  mortgagor  to  William  H. 
Kelly,  so  that  they  never  as  a  fact  represented  interest  upon  the 
bonds  secured  by  the  mortgage.  Six  of  the  coupons  that  became  due 
September  .1,  1890,  were  upon  bonds  Nos.  534  to  539.  It  appeared 
that  these  bonds  were  issued  by  the  mortgagor  on  the  12th  of  Novem- 
ber, 1891,  long  after  these  coupons  became  due.  Eight  of  the  cou- 
pons, due  September  1,  1890,  were  detached  from  bonds'  Nos.  586 
to  593,  inclusive.  The  bonds  were  not  issued  until  May  6, 1892,  long 
after  these  coupons  became  due.  Two  of  the  coupons,  due  September 
1, 1890,  were  detached  from  bonds  Nos.  596  to  597.  The  bonds  were 
not  issued  by  the  mortgagor  until  May  6, 1892.  None  of  the  coupons, 
therefore,  due  September  1,  1890,  represented  interest  upon  the 
bonds.  Nine  of  the  coupons,  due  March  1,  1891,  had  been  detached 
from  bonds  531  to  539,  inclusive.  The  bonds  were  issued  on  Novem- 
ber 12,  1891,  long  after  the  coupons  had  become  due.  Fourteen  cou- 
pons, duie  March  1,  1891,  were  detached  from  bonds  Nos.  584  to  507. 
The  bonds  from  which  they  were  detached  were  not  delivered  by  the 
mortgagor  until  May  6,  1892,  after  the  coupons  became  due;  and 
these  coupons,  therefore,  cannot  be  said  to  represent  interest  upon 
the  bonds  secured  by  the  mortgage.    Nine  coupons,  due  September 
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1,  1891,  were  detached  from  bonds  Nos.  531  to  539,  and  U  coupons, 
due  September  1,  1891,  were  detached  from  bonds  484  to  497,  in- 
clusive. The  bonds  numbered  from  531  to  539  were  issued  on  No- 
vember 12,  1891,  and  the  bonds  numbered  484  to  497  were  issued  on 
January  11,  1892,  after  these  coupons  had  become  due.  Fourteen 
coupons,  due  March  1,  1892,  were  detached  from  bonds  Nos.  584  to 
597;  but  these  bonds  were  not  issued  by  the  mortgagor  until  May 
6,  1892,  after  the  coupons  had  become  due.  Fourteen  coupons, 
which  became  due  on  September  1,  1892,  were  detached  from  bonds 
484  to  497,  inclusive.  These  bonds  were  issued  by  the  mortgagor  on 
May  6,  1892.  The  evidence  shows  that  all  of  these  coupons  were 
transferred  to  Kelly  by  the  oflBcers  of  the  mortgagor  company,  de- 
tached from  the  bonds,  and  after  the  bonds  had  been  actually  de- 
livered by  the  mortgagor  to  those  to  whom  they  had  been  sold  or 
transferred.  Of  these  coupons,  93,  due  September  1,  1890,  upon 
bonds  Nos.  306  to  398,  and  14,  due  September  1,  1892,  detached  from 
bonds  Nos.  584  to  597,  both  inclusive,  were  delivered  by  the  mort- 
gagor to  Kelly  before  they  had  matured;  but  at  no  time  did  Kelly 
become  the  owner  of  the  bonds  from  which  they  had  been  detached. 
In  other  words,  all  of  these  coupons,  purporting  upon  the  face  to  be 
warrants  for  the  payment  of  interest  upon  certain  bonds  issued  by 
the  mortgagor  company,  were  detached  from  the  bonds  before  such 
bonds  were  actually  issued  by  the  mortgagor,  so  as  to  become  its 
existing  obligations,  and  subsequently  transferred  to  a  third  person ; 
such  coupons  never  actually  representing  interest  that  had  accrued 
upon  the  bonds  as  issued  and  which  were  secured  by  the  mortgage. 
It  seems  to  me  clear  that  upon  no  principle  could  any  obligation  of 
the  company  which  was  created  by  the  issue  by  th6  corporation  of 
the  coupons  be  interest  accruing  upon  the  bonds  to  secure  which  the 
mortgage  was  given,  so  as  to  be  secured  by  the  mortgage,  or  under 
its  terms  entitled  to  payment  out  of  the  proceeds  of  the  sale  of  the 
mortgaged  premises,  when  sold  either  by  the  court  under  a  judgment 
of  foreclosure  or  by  the  trustee  for  the  benefit  of  bondholders. 

It  is  not  necessary  to  decide  upon  this  appeal  whether  or  not 
the  company  would  be  liable  to  Kelly  or  his  transferee  On  account 
of  these  coupons.  "What  we  have  to  keep  in  mind  is  the  distinc- 
tion between  any  obligation  of  the  company  created  by  the  transfer 
of  these  coupons  and  the  right  of  the  holder  of  the  coupons  to  have 
them  secured  by  the  mortgage,  and  paid  by  way  of  priority  or  other- 
wise out  of  the  proceeds  of  sale.  The  mortgage  secured  the  pay- 
ment of  the  bonds  and  interest  thereon,  with  a  provision  that  upon 
the  sale  of  the  property  the  accruing  interest  upon  the  bonds  repre- 
sented by  the  coupons  attached  should  be  entitled  to  preference; 
but  these  coupons  only  became  entitled  to  participate  in  the  se- 
curity of  the  mortgage  by  virtue  of  their  incident  as  Interest  upon 
the  amount  due  upon  the  bond.  They  represented,  when  attached 
tn  the  bond,  no  distinct  obligation  of  the  corporation  mortgagor. 
When  severed  from  the  bond  by  the  corporation,  they  necessarily 
lost  their  character  as  representing  interest  accruing  or  accrued, 
and  detached  in  the  hands  of  the  company,  they  had  no  possible 
relation  to  the  bonds  and  represented  no  obligation  secured  by  the 
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mortgage.  When  these  pieces  of  paper  were  transferred  bj  •Hie 
mortgagor  to  Kelly,  whatever  right  of  action  he  may  have  acquired 
as  against  the  corporation,  there  was  no  right  created  in  Kelly 
to  have  these  coupons  secured  by  the  mortgage.  The  holders  of 
the  bonds,  who  had  acquired  them  from  the  company,  had  the  right 
to  assume  that  all  prior  coupons  detached  by  the  company  were 
not  liens  prior  to  their  bonds,  and  the  accruing  interest  thereon. 
To  hold  that  the  holders  of  these  coupons  were  entitled  to  have 
them  enforced  as  interest  accruing  upon  the  bonds,  and  thus  en- 
titled to  a  preference,  would  be  to  enable  the  mortgagor  to  create 
a  claim  which  was  preferred  over  the  bonds  issued  by  it  and  secured 
by  the  mortgage,  by  the  delivery  of  coupons  which  had  no  validity 
in  the  hands  of  the  corporation,  were  never  a  part  of  the  bonds, 
and  never  represented  interest  upon  them.  In  Holland  Trust  Co.  v. 
Thomson-Houston  Electric  Co.,  9  App.  Div.  473,  41  N.  Y.  Supp. 
457,  where  we  held  that  certain  coupons  there  presented  were  en- 
titled to  be  paid  out  of  the  purchase  money  realized  upon  the  sale 
on  foreclosure,  it  was  expressly  upon  the  ground  that  these  coupons 
represented  the  accrued  interest  upon  the  bonds  after  they  were 
issued,  which  under  the  mortgage  were  entitled  to  a  preference,  and 
consequently  the  purchaser  could  not  escape  the  payment  to  the 
referee  of  a  sufficient  fund  to  pay  them.  The  opinion  in  that  case 
placed  the  decision  upon  the  fact  that  these  coupons  represented 
accrued  interest  upon  valid  outstanding  bonds,  and  that  coupons 
representing  accrued  interest  upon  the  bonds  were  entitled  to  be 
paid  out  of  the  purchase  money.  Whatever  rights  the  holders  of 
these  coupons  have  against  the  mortgagor  corporation,  they  had 
no  right,  as  against  the  bondholders,  to  have  the  proceeds  of  the 
sale  applied  to  their  payment  in  preference  to  the  amount  due  upon 
the  bonds. 

A  great  number  of  cases  have  been  cited  by  counsel  for  the  re- 
spective parties  upon  the  argument  of  this  appeal.  None  of  them, 
so  far  as  I  can  see,  are  adverse  to  the  views  before  expressed.  It 
follows  that  the  order  appealed  from  should  be  reversed,  with  JIO 
costs  and  disbursements,  and  the  motion  denied,  with  flO  costs. 

PATTERSON,  McLAUGHLIN,  and  HATCH,  JJ.,  concur. 

O'BRIEN,  J.  I  do  not  concur  in  the  views  of  Mr.  Justice  IN- 
GRAHAM  that  these  coupons  are  not  covered  by  the  mortgage. 
The  mortgage  which  secured  the  bonds  was  dated  September  1, 
1889,  and  was  acknowledged  by  the  two  companies  in  July,  1890, 
and  recorded  the  following  month,  when  part  of  the  bonds  were 
issued.  Of  the  576  coupons  which  it  is  sought  to  have  recognized 
as  a  prior  lien,  393  were  due  March  1,  1890,  before  the  mortgage 
»vas  acknowledged  and  recorded,  or  bonds  were  issued;  and  these 
coupons  were  detached  by  the  East  River  Company  before  delivery 
of  the  accompanying  bonds  to  the  Holland  Trust  Company.  Of  the 
remaining  183  coupons,  90  fell  due  before  their  accompanying  bonds 
•were  issued;  and  they  also  were  detached  from  the  bonds  before 
the  same  were  delivered.    The  other  93  coupons  were  due  September 
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1,  1890,  on  bonds  issued  August  16,  1890,  which  it  appears  were 
deKvered  to  a  Mr.  Peach  about  two  weeks  before  the  maturity  of 
the  coupons;  and  he  testifies  that  he  allowed  the  coupons  to  be 
detached  upon  the  payment  of  one  month's  interest  on  his  account. 
Had  he  taken  the  coupons,  he  would  be  getting  some  fire  months' 
interest  more  than  he  was  entitled  to  receive.  The  following  table 
shows  the  facts  as  to  the  576  coupons: 

383  coupons,  due  March  1,  1890,  before  any  bonds  were  toned  and  before  the 

mortgage  was  acknowledged. 
93  coupons,  due  September  1,  1890,  Issued  August  15,  1880. 
90  coupons  due  before  bonds  issued,  but  after  mortgage  was  adnowledged 

and  recorded,  as  follows: 
6  due  September  1, 1890,  on  bonds  issued  November  12,  1891. 
10  due  September  1,  1890,  on  bonds  Issued  May  6,  1892. 
9  due  March  1,  1881,  on  bonds  Issued  November  12,  1881. 
14  due  Mai-ch  1,  1881,  on  bonds  Issued  May  6,  1892. 
9  due  September  1,  1891,  on  bonds  issued  November  12,  1881. 
14  due  September  1, 1891,  on  bonds  issued  January  11,  1892. 
14  due  March  1,  1892,  on  bonds  Issued  May  6,  1892. 
14  due  September  1, 1892,  on  bonds  Issued  May  6,  1892. 

Upon  the  ground  that  all  coupons  in  the  hands  of  bona  fide  pur- 
chasers are  to  bfe  regarded  in  the  same  light  as  promissory  notes, 
with  all  the  attributes  of  negotiable  paper,  I  think  that  this  judg- 
ment, which  holds  them  all  to  be  valid  claims,  should  be  sustained. 
That  coupons  may  be  sued  upon  and  recovery  had  without  producing 
or  being  interested  in  the  bonds  from  which  they  are  detached  has 
been  repeatedly  held.  See  City  of  Lexington  v.  Butler,  14  Wall. 
282,  20  L.  Ed.  809,  and  Aurora  City  v.  West,  7  Wall.  82,  19  L.  Ed. 
42.    In  the  latter  case  it  was  said: 

"Coupons  are  written  contracts  for  the  payment  of  a  definite  sum  of  money 
on  a  given  day,  and,  being  drawn  and  executed  in  a  form  and  made  for  the 
very  purpose  that  they  may  be  separated  from  the  bonds,  it  is  held  that 
they  are  negotiable,  and  that  a  suit  may  be  maintained  on  them  without 
the  necessity  of  producing  the  bonds  to  which  they  were  attached." 

In  Ck>llin8  v.  Gilbert,  94  U.  S.  753,  24  L.  Ed.  170,  it  was  said,  speak- 
ing of  such  negotiable  instruments: 

They  "are  commercial  paper  in  the  strictest  sense,  and  mnst  ever  be  re- 
garded as  favored  instruments,  as  well  on  account  of  their  negotiable  quality 
as  their  universal  convenience  in  mercantile  affairs.  They  may  be  trans- 
ferred by  Indorsement,  or,  when  Indorsed  in  blank  or  made  payable  to  bearer, 
they  are  transferable  by  mere  delivery." 

And  in  Spooner  t.  Holmes,  102  Mass.  503,  3  Am.  Rep.  491,  the 
court  said: 

"Its  coupons  were  negotiable  promises  for  the  payment  of  money,  issued 
by  the  government,  payable  to  bearer,  and  transferable  by  mere  delivery, 
without  assignment  or  indorsement.  They  are  therefore  not  to  be  considered 
as  goods,  but  as  representatives  of  money,  and  subject  to  the  same  rules 
as  bank  bills  and  other  negotiable  Instruments  payable  in  money  to  bearer." 

So  far  have  the  courts  gone  in  considering  the  right  to  deal  in 
coupons  apart  from  the  bonds  that  they  have  sustained  actions  upon 
coupons  which  matured  after  the  bonds  bad  been  paid.  As  said  in 
MUler  T.  Berlin,  13  Blatchf.  245,  Fed.  Cas.  No.  9,562: 
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"Coupons  are  annexed  to  bonds  in  order  that  tbey  may  Be  severed  and 
transferred  by  delivery,  and  thereby  carry  to  the  purchaser  the  Interest 
which  they  represent  It  Is  not  necessary  that  the  purchaser  should  produce 
upon  the  trial  the  bond  to  which  the  coupoa  was  originally  annexed,  and 
the  surrender  or  cancellation  of  the  bond  after  the  coupon  has  been  trans- 
ferred will  not  defeat  the  action." 

These  principles  are  well  summaxized  in  Burr.  Pub.  Secor.  p.  578, 
as  follows: 

"Such  coupons  have  all  the  qnalitles  of  other  negotiable  paper.  The  holder 
Is  entitled  to  all  the  privileges  and  subject  to  all  the  liabilities  of  ordhiary 
commercial  paper  by  the  law  merchant  The  title  passes  by  delivery.  The 
holder  for  value  obtains  an  absolute  title,  although  they  have  been  stolen 
from  the  true  owner.  If  he  has  no  notice  of  the  theft.  The  holder  takes  them 
free  from  equities  attaching  to  them  in  the  hands  of  the  original  parties,  and 
be  is  onaffected  by  any  mere  irregularities  in  their  issue." 

In  this  case  it  is  admitted  that  aJl  the  bonds  are  valid  and  cor- 
rectly issued,  except  that  the  coupons  in  some  instances,  although 
originally  attached  to  the  bonds,  were  severed  before  the  bonds 
were  delivered.  This  is  an  irregularity  of  which  a  subsequent  holder 
without  notice  would  have  no  means  of  being  apprised,  and  it  would 
be  practically  abolishing  dealing  in  coupons  if  it  were  held  that 
each  piu'chaser  must  at  his  peril  ascertain  from  the  books  of  the 
company  and  the  bonds  from  which  the  coupons  were  detached 
that  there  was  no  informality  incident  to  their  issue  and  sale.  These 
coupons  were  apparently  as  good  as  any  others,  and  a  purchaser 
would  not  know  tiiat  No.  1  was  detached  prior  to  the  issuing'of  the 
bond,  while  No.  2  was  detached  thereafter.  The  Holland  Trust 
CJompany,  however,  which  received  and  receipted  for  the  bonds, 
had  positive  notice  when  the  bonds  were  delivered  that  the  coupons 
had  been  detached,  and  could  have  accepted  or  rejected  the  bonds. 
This  they  did  not  do,  though  now  it  is  insisted  that  it  was  the  duty 
of  the  East  River  Company  to  have  canceled  these  coupons.  What- 
ever rights  the  trust  company  may  have  against  the  mortgagor  for 
failure  in  this  alleged  duty,  it  is  no  reason  for  shifting  their  own 
failure  to  take  exception  to  the  bonds  issued  as  they  were  with- 
out the  coupons,  or  the  failure  of  the  East  River  Company  to  cancel 
the  detached  coupons,  to  the  subsequent  bona  fide  purchasers  of 
those  coupons. 

I  have  thus  far  referred  to  the  coupons  other  than  those  due  April 
1, 1890,  on  bonds  issued  August  15, 1890.  These  coupons  admittedly 
represented  a  valid  claim,  and  the  testimony  is  that  they  were  de- 
tached as  the  result  of  an  arrangement  with  a  Mr.  Peach,  to  whom 
the  bonds  were  delivered;  he  agreeing  to  take  in  their  stead  one 
month's  interest.  The  coupons  thus  detached  were  thereafter  sold. 
They  are,  at  least  so  far  as  they  extend  over  the  period  after  the 
bonds  were  issued,  as  good  as  any  other  coupons,  and  should  be  so 
recognized  and  paid.  I  therefore  dissent,  and  think  that  as  to  all 
the  coupons  the  referee  was  right  in  the  conclusions  reached,  and 
that  the  judgment  appealed  from  should  be  affirmed. 
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CRAMER  et  al.  ▼.  CRAMER  et  aL 

(Supreme  Court,  Trial  Term,  Saratoga  County.    May,  1901.) 

1.  WiiiM— Specific  Lboact. 

Where  testatrix  makes  a  particular  disposition  In  a  will,  dependent  on 
a  memorandum  to  be  made  by  her,  but  which  memorandum  she  never 
makes,  the  specific  legacy  falls,  and  the  property  becomes  a  part  of  the 
residuary  estate. 
8,  Same— tJUFFioiBNOT  of  Bequest. 

Testator  bequeathed  In  amounts  named  "of  the  following  stocks  and 
bonds  now  held  by  me,"  enumerated,  and  also  made  bequests  in  "the 

sum  of dollars,  par  value  of  certain  capital  stock,"  enumerated. 

Held  InsufQcient  in  itself  to  show  that  testatrix  had  given  specific  stock 
to  her  legatee,  but  sufficient,  in  connection  with  a  clause  directing  the 
executors  to  pay  out  of  the  residuary  estate  inheritance  taxes,  so  that 
they  need  not  be  deducted  from  specific  bequests,  and  providing,  also, 
that,  if  any  of  the  securities  specifically  devised  should  be  disposed  of 
before  death  of  the  testatrix,  the  beneficiary  named  should  receive  cash 
equal  in  value  to  such  securities. 

Action  by  Frank  Cramer  and  others,  executors  of  the  will  of 
Harriet  C.  Porter,  deceased,  against  George  H.  Cramer  and  others, 
to  construe  a  will.    Decree  rendered. 

C.  A.  Waldron,  for  plaintiffs. 

Edward  Murphy,  2d,  guardian  ad  litem  for  infants  George  H. 
Cramer -and  others. 
William  Shaw,  for  defendant  Le  Grand  C.  Cramer. 
Hun,  Johnston  &  Hand,  for  defendant  Mary  G.  Johnston. 

HOUGHTON,  J.  Two  questions  are  involved.  The  first  is  with 
reference  to  the  twenty-second  clause,  by  which  the  will  bequeaths 
certain  paintings,  bric-a-brac,  jewelry,  etc.,  in  accordance  with  a 
memorandum  bearing  even  date  with  the  will,  to  which  the  testa- 
trix refers.  The  memorandum  was  never  made,  and  hence  the  at- 
tempted transfer  of  this  property  fails.  There  is  a  general  residuary 
clause,  however,  broad  in  its  terms,  and  the  property  attempted 
to  be  transferred  by  this  provision  passes  to  the  residue  and  forms 
a  part  of  the  remainder  of  the  estate. 

The  second  question  is  with  reference  to  the  bequest  of  certain 
stocks  and  bonds.  The  testatrix,  at  the  time  of  making  the  will 
and  at  the  time  of  her  death,  owned  a  large  amount  of  bonds  and 
railroad  and  other  stocks,  more  than  sufficient  to  meet  the  par- 
ticular bequests,  if  they  be  adjudged  specific.  There  are  ten  clauses 
of  the  will  referring  in  terms  to  certain  stocks.  The  language  of 
the  first  clause  referring  to  that  subject  is  more  direct  and  specific 
than  any  of  the  others,  and  contains  a  bequest  of  the  amounts  named 
"of  the  following  stocks  and  bonds  now  held  by  me,"  enumerating 

them.    The  language  of  the  succeeding  bequests  is  "the  sum  of 

dollars,  par  value  of  certain  capital  stock,"  enumerating  it.  The 
cofltroversy  arises  because  of  the  peculiar  language  contained  in 
these  bequests. 

Standing  alone,  this  language  would  not  be  sufficient,  I  think, 
to  authorize  the  court  in  holding  that  the  testatrix  had  succeeded 
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in  giving  the  specific  atocks  to  her  legatees;  but  there  are  other 
claoses  of  the  will  which,  I  think,  clearly  show  that  the  testatrix 
intended  to  make  specific  bequests  of  these  stocks.  It  is  true  that 
it  is  a  mie  of  construction  that  a  legacy  will  be  deemed  general, 
rather  than  specific.  This  arises  from  the  fact  that,  unless  there 
be  a  clearly  expressed  intention  of  the  testator  to  give  a  specific 
thing,  it  ought  to  be  considered  as  a  general  legacy,  because  a  tes- 
tator is  presumed  to  treat  all  his  beneficiaries  alike,  and,  if  there 
is  necessity  for  abatement,  aU  should  equally  bear  the  burden.  No 
question  of  this  character,  however,  arises  in  this  case,  because  there 
is  a  large  amount,  however  the  will  may  be  construed,  that  passes 
to  the  residuary  estate.  But  that  fact  does  not  affect  the  rule  of 
construction  that  ought  to  be  applied.  However  strict  the  technical 
rule  of  construction  may  be,  it  must  yield  to  that  one  which  is  the 
foundation  of  all  interpretation  of  wills,  that  the  intention  of  the 
testator  must  govern.  In  speaking  of  arbitrary  rules  for  the  con- 
struction of  the  provisions  of  a  will.  Gray,  J.,  in  Re  James,  146  N. 
Y.  103,  40  N.  E.  876,  says: 

"In  every  case,  in  tbts  or  any  other  state,  however  strlnsently  that  role 
(converting  perishable  securities  Into  legal  Investments,  Instead  of  retaining  in 
specie,  as  between  lite  tenant  and  remainder-man)  is  applied  as  between  a 
tenant  tor  life  and  remainder-man,  it  is  the  absence  of  manifest  or  plain 
intention  which  sets  it  in  operation." 

Whether  a  legacy  shall  be  considered  specific  depends  upon  the 
intention  of  the  testator,  to  be  derived  from  the  language  used  in 
the  bequest,  construed  in  the  light  thrown  upon  it  by  all  the  other 
provisions  of  the  will.  Davis  v.  Crandall,  101  N.  Y.  319,  4  N.  E. 
721;  In  re  Mitchell,  61  Hun,  372, 16  N.  Y.  Supp.  180;  In  re  Hastings, 
6  Dem.  Snr.  307.  Adverting,  therefore,  to  the  other  portions  of  the 
will  throwing  light  on  the  particular  bequests,  we  find  that  the  tes- 
tatrix in  the  second  clause  uses  this  language: 

"I  direct  my  executors  to  pay  out  of  the  principal  of  the  residuary  portion 
of  my  estate  all  Inheritance  taxes  on  the  various  bequests  herein  contained, 
so  that  said  taxes  shall  not  in  any  case  be  deducted  from  the  specific  be- 
quests, or  any  of  them." 

And  further,  in  the  third  clause: 

"In  case  any  of  the  secnrities  herein  devised  8i)eciflcally  should  be  dis- 
posed of  before  my  death,  I  anthorlze  and  direct  my  executors  to  pay  In  lieu 
thereof  to  the  beneficiary  named  such  sum  or  sums  In  cash  as  -would  equal 
in  valne  such  securities,  respectively,  If  estimated  at  the  current  market 
price  of  the  same  at  the  date  of  my  death,  as  near  as  may  I>e." 

And  again,  in  the  fifth  clause: 

"I  hereby  grant  and  give  to  my  execntors  full  power  and  authority  to  sell 
any  and  every  portion  of  my  real  and  personal  estate,  except  such  portions 
as  are  herein  specifically  devised." 

The  misnomer  involved  in  the  word  "devised"  does  not  change 
the  meaning  of  the  testatrix  or  indicate  that  she  failed  to  under- 
stand the  provision.  The  interchange  of  the  words  "bequeathed"  or 
"devised"  is  of  no  moment,  where  the  intention  of  the  testator  is 
plain.  In  re  White,  125  N.  Y.  551,  26  N.  E.  909.  These  various 
provisions  make  it  clear,  I  think,  that  the  testatrix  intended  the 
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stocks  which  she  mentions  in  the  various  clauses  to  pass  in  kind 
to  the  various  legatees.  She  refers  to  them  in  the  plural.  She  is 
eareful  to  guard  them  against  the  burdens  of  taxation,  and  pro- 
hibits her  executors  from  selling.  In  case  she  shall  dispose  of  them 
hersdf,  she  is  careful  that  the  legatees  shall  have  in  money  what 
the  stocks  would  have  brought  at  the  time  of  her  death.  The  con- 
clusion is  irresistible  that,  however  inartificial  her  language  may 
have  been,  the  testatrix  desired  the  stocks  and  bonds,  which  were 
of  a  high  order  of  securities,  to  pass  to  her  various  legatees. 

This  is  not  contrary  to  the  case  of  Tiflt  v.  Porter,  8  N.  Y.  516, 
cited  by  the  plaintiff.  In  the  will  there  under  consideration  there 
was  no  extrinsic  language  from  which  the  court  could  say  that  it 
was  the  intention  of  the  testator  that  the  legacy  should  be  specific, 
and  it  applied  the  strict  rule  and  held  the  legacy  to  be  general. 

With  reference  to  the  Lake  Shore  stock,  I  think  the  bonds  rep- 
resenting it  passed  to  the  legatee.  The  stock  was  not  sold  by  the 
testatrix.  Only  a  new  security  was  taken,  growing  out  of  the  stock 
and  representing  it. 

A  decree  may  be  drawn  in  accordance  with  the  above.  Ordered 
accordingly. 


(62  App.  Dlv.  483.) 

LOOMIS  V.  LEWIS  et  aL 

(Supreme  (Tourt,  Appellate  Division,  Second  Department.    Tone  14, 190L) 

1.  IK80BAIICB— Action  on  Policy— Pt>bading  Afpkal. 

Code  Clv.  Proc.  !  522,  provides  tliat  eacli  material  allegation  of  the 
complaint  not  controverted  by  the  answer  must,  tor  the  purposes  of 
the  action,  be  taken  as  true.  Plaintiff  In  an  action  on  an  Insurance 
policy  set  out  a  contract  of  insurance,  and  alleged  that  the  Insurance 
was  to  be  paid  within  60  days  after  notice  and  proof  of  loss,  without 
suggesting  any  limitation  as  to  the  time  within  which  such  notice  should 
be  given.  Defendant  admitted  such  allegations,  with  the  suggestion  that 
It  was  desired  to  refer  to  the  policy  on  the  trial  for  greater  certainty, 
and  for  the  conditionB  on  which  the  policy  was  effected,  and  set  up  that 
the  notice  was  to  be  given  within  a  certain  time  after  the  loss.  Notice 
had  not  been  given  within  that  time.  Defendants  failed  to  refer  to  the 
policy  on  the  trial.  Held.,  that  because  of  such  failure  defendants  mast 
be  deemed  to  have  admitted  the  contract  as  set  forth,  and  hence  theil 
contention  as  to  the  time  within  which  to  give  notice  availed  nothing. 

i.  Same— EvtDERCB. 

Glen.  Laws,  c.  38  (Laws  1892,  c.  690,  i  121),  declaring  that  Are  under- 
writers shall  write  only  the  standard  policy  on  property  in  the  state, 
which  policy  shall  contain  a  provision  requiring  immediate  notice  of  the 
fire,  and  that  proofs  of  such  loss  shall  be  submitted  within  00  days  as 
a  condition  precedent  to  recovery,  does  not  confine  such  underwriters  to 
the  standard  policy  as  to  property  In  another  state;  and  hence,  in  thei 
absence  of  proof.  In  an  action  on  a  policy  on  such  property,  that  such 
proofs  shall  be  so  submitted,  defendant  is  liable,  though  proof  was  not 
made  till  after  the  60  days  expired. 

Action  by  William  Loomis  against  Alonzo  Lewis  and  another 
as  attorneys  in  fact  of  Charles  F.  Brooks  and  others.  Motion  by 
defendants  for  judgment  on  exceptions,  ordered  to  be  heard  in  the 
first  instance  at  the  appellate  division.    Denied. 
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Argned  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JElfKS,  and  SEWELL,  JJ. 

W.  C.  Beecher,  for  plaintiff. 
William  D.  Murray,  for  defendants. 

WOODWARD,  J.  The  defendants  in  this  action,  as  attorneys 
in  fact  for  various  parties  doing  business  as  the  Isthmus  Lloyds 
of  the  City  of  New  York,  and  authorized  to  issue  policies  of  insur- 
ance in  the  name  of  the  underwriters  whose  names  are  set  forth  in 
the  summons,  are  alleged  in  the  complaint  to  hare  "heretofore,  and 
on  or  about  the  24th  day  of  September,  1897,  •  •  •  duly  en- 
tered into  a  contract  with  said  Huse  &  Loomis  Ice  &  Transporta- 
tion Company,  by  a  policy  of  insurance  numbered  21,922  issued  by 
the  said  Isthmus  Lloyds  of  the  City  of  New  York,  in  wliich  and 
by  which  defendants  covenanted,  promised,  and  agreed,  in  consid- 
eration of  the  sum  of  $20.00  to  them  paid  by  the  said  Huse  & 
Lioomis  Ice  '&  Transportation  Company,  to  insure  the  property  of 
the  said  Huse  &  Loomis  Ice  &  Transportation  Company  aforesaid 
for  the  term  of  one  year,  from  the  31st  day  of  October,  1897,  to 
the  31st  day  of  October,  1898,  against  all  direct  loss  or  damage  by 
Are  to  an  amount  not  exceeding  f  1,000  in  the  aggregate";  such 
property  being  located  "on  the  island  in  St.  Charles  county,  state 
of  Missouri,  opposite  Alton,  Illinois,  known  as  'Red  Group,' — said 
insurance  to  be  paid  within  sixty  days  after  notice  and  proof  of 
loss."  It  was  further  alleged  that  "on  or  about  the  2l8t  day  of  June, 
1898,  and  while  said  contract  of  insurance  was  remaining  in  full 
force  and  effect,  the  aforesaid  building,  appurtenances,  and  attach- 
ments mentioned  in  said  policy  was  fully  destroyed  by  Are,"  and 
"that  said  fire  did  not  occur  from  any  one  of  the  causes  excepted 
in  said  policy."  After  various  other  averments  of  incidental  mat- 
ters, it  is  alleged  that  the  claim  of  the  Huse  &  Loomis  Company  was 
duly  assigned  to  the  plaintiff,  and  judgment  is  demanded  for  the 
sum  of  $1,000,  with  interest.  (There  are  two  actions  involved  here, 
on  different  policies;  but  the  same  rules  of  law  are  involved,  and 
only  the  facts  in  one  are  necessary  to  be  stated.)  The  answer  of 
the  defendants  denies  any  knowledge  or  information  sufiScient  to 
form  a  belief  as  to  the  ownership  of  the  premises  insured,  the 
amount  of  insurance  upon  such  property  other  than  that  written 
by  the  defendants,  the  assignment  of  the  claim,  etc.,  but  admits 
that  they  were  engaged  in  writing  Lloyd  insurance  policies,  and 
that  the  policy  in  question  was  written  and  delivered  in  the  manner 
above  set  out,  and  "begs  leave  to  refer  to  the  policy  therein  men- 
tioned, upon  the  trial  of  this  action,"  for  "greater  certainty  and 
for  the  terms  and  conditions  upon  w,hich  such  insurance  was  ef- 
fected." The  defendants  also  deny  "that  the  Huse  &  Loomis  Ice 
&  Transportation  Company  duly  performed  all  the  conditions  on 
their  part,  and  that  more  than  sixty  days  have  elapsed  since  the 
delivery  by  such  company  to  defendant  of  notice  and  proof  of  loss, 
and  that  defendant  has  failed  to  pay  said  sum  of  f  1,000,  or  any 
part  thereof,  although  due  demand  has  been  made  tiierefor,"  except 
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that  it  is  conceded  that  the  pajment  has  not  been  made.  Upon  the 
trial  both  parties  asked  for  the  direction  of  a  verdict.  The  motiou 
of  the  defendants  was  denied,  and  an  exception  taken,  and  that  of 
the  plaintiff  was  granted ;  the  defendants  t^ing  an  exception  to  the 
decision  in  favor  of  the  plaintiff. 

It  is  ni^ed  on  the  part  of  the  defendants  that,  proofs  of  loss  not 
having  been  rendered  to  the  insurer  within  60  days  after  the  Are, 
the  plaintiff  is  not  entitled  to  recover;  Peabody  v.  Satterlee,  166  N. 
Y.  174,  59  N.  E.  818,  being  cited  as  the  controlling  authority  upon 
this  point.  The  undisputed  testimony  is  that  proofs  of  loss  were 
mailed  in  Chicago  on  the  afternoon  of  August  20,  1898,  which  was 
the  sixtieth  day  after  the  fire,  and  were  received  by  the  defendants 
on  August  24,  1898,  63  days  after  the  fire;  and,  if  it  appears  from 
the  pleadings  or  the  evidence  that  the  policy  under  which  the  plain- 
tiff claims  required  the  notice,  as  in  the  Peabody  Case,  there  would 
be  no  doubt  that  there  could  be  no  recovery.  The  difficulty  with 
the  defendants'  position  is  that,  while  they  begged  leave  to  refer 
to  the  policy  upon  the  trial  for  greater  certainty  as  to  the  terms 
and  conditions  upon  which  the  insurance  was  effected,  they  have 
failed  to  avail  themselves  of  the  privilege,  and  the  record  does  not 
disclose  that  any  notice  of  loss  within  60  days  of  the  fire  was  neces- 
sary as  a  condition  precedent  to  recovery.  Section  522  of  the  Code 
of  Civil  Procedure  provides  that  "each  material  allegation  of  the 
complaint,  not  controverted  by  the  answer,  •  •  •  must,  for  the 
purposes  of  the  action,  be  taken  as  true";  and  the  third  paragraph 
of  the  complaint,  as  given  above,  sets  out  a  contract  of  insurance, 
and  the  said  insurance  was  "to  be  paid  within  sixty  days  after  no- 
tice and  proof  of  loss,"  without  suggesting  any  limitations  as  to 
the  time  within  which  such  notice  should  be  given.  The  answer 
admits  the  allegations  of  the  third  paragraph,  with  the  suggestion 
that  it  is  desired  to  refer  to  the  policy  upon  the  trial;  and,  having 
omitted  to  put  the  policy  in  evidence,  defendants  must  be  deemed 
to  have  waived  the  privilege,  and  to  admit  the  contract  as  set  forth 
in  the  pleadings.  Clendinning  v.  Lindner,  9  Misc.  Bep.  682,  683,  30 
N.  Y.  Snpp.  543.  We  must  accept  the  pleadings,  which  are  not 
controverted,  as  true,  and  there  is  nothing  in  the  record  to  show 
that  it  was  necessary  for  the  insured  to  put  in  proofs  of  loss  within 
60  days  from  the  fire.  The  contract  as  it  appears  conceded  in  the 
pleadings  is  to  pay  the  insurance  within  60  days  after  notice  and 
proof  of  loss. 

The  same  reasoning  applies  to  the  second  point  of  the  defendants, 
— that  plaintiff's  assignor  did  not  give  immediate  notice  of  the  fire. 
There  is  nothing  to  show  that  the  insured  was  called  upon  to  give 
such  immediate  notice.  It  is  urged,  however,  that  no  other  policy 
than  the  standard  policy  could  have  been  issued  in  New  York,  and 
that,  as  the  law  is  presumed  to  have  been  complied  with,  it  must 
be  assumed  that  the  defendants  wrote  a  standard  policy,  which, 
in  effect,  the  court  is  asked  to  presume  contains  the  provisions  re- 
quiring immediate  notice  of  the  fire,  and  that  proofs  of  loss  shall 
be  submitted  to  the  company  within  60  days  as  a  condition  precedent 
to  recovery.    In  support  of  this  proposition  we  are  tdd  that  in  Pea- 
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bo^  T.  Satterke,  nipra,  tfte  Miwt  declared  that  the  ase  of  the 
Btandard  policy  iir  this  state  was  maidfi  compulsoix;  bat  we  fafl  to 
find  that  tfce  court  decided  that  fipe  underwri+ers  were  confined  to 
the  standard  policy  in  writing  insuFance  upOTJ-  preyperty  in  another 
state,  while  the  statute  distinctly  limits  its  own  operatfon  to  "any 
fire  insurance  policy  or  the  renewal  of  any  sncb  polfcy  on  proper^ 
in  this  state."  Section  121,  «.  «»,  Laws  1892;  chapter  3S,  Gen. 
Law&  If  the  court  were  to  take  fadicial  notice  of  the  fact  that  the 
standard  policy  contains  the  requirements  assumed  by  the  defend- 
ants, it  would  still  have  no  eTidenee,  and  there  would  be  no  possiUe 
presumption,  that  this  policy,  written  apon  jMiopierty  in  the  state 
of  Missouri,  as  stated  in  the  complaint  and  adlnrtted,  or  not  denied, 
by  the  answer,  was  a  standard  policy,  and  without  this  the  defend- 
ants can  have  no  defense  to  the  present  action. 

The  eridesce  fully  sustain»  the  averments  of  the  complaint  in  re- 
spect to  all  of  the  questions  which  may  be  deemed  to  have  been 
determined  by  the  trial  court  in  directing  a  verdict,  after  having 
been  requested  so"  to  *»•  by  both  parties,  and  the  exceptions  should 
be  overruled,  and  a  judgment  for  plaintiff  directed. 

Exceptions  overraled,  and  a  judgment  for  the  plaintiff' directed. 

Exceptloiw  overraled,  and  Judgment  directed  for  plaintiff,  with  costs. 
A3t  concur. 


SHELDOK  V.  FIDELITT  TRUST  &  GUARANTY  CO.  OF  BUPPALO. 

(Snpreme  Court,  Appellate  Divisloit,  Feorth  Department    Juner  11,  1901.) 

Jubt  ih  Eqt'iTT— DrecRBTios  o»  Cocrt— Review.  ' 

The  discretion  vested  iri  the  trial  conrt  fty  Code  Civ.  Proc.  i  971,  to 
direct,  upon  the'  application  of  either  party,  that  one  er  more  (questions 
of  fact  arising  on  the  Issues  may  be  tried  by  a  Jury,  la  a  case  where 
a  party  is  not  entitled  to  a  Jury  as  a  matter  of  right,  is  reviewable. 
Spring,  J.,  dissenting. 

Appeal  from  special  term,  Erie  county. 

Action  by  Eraina  J.  Bheldon  against  the  Rdelrty  Trust  8c  Guar- 
anty Compamy  of  Buffalo.  From  an  order  denying  a  motion  for  the 
fiumiiig  of  issues  of  fact  for  a  trial  by  jury,  plaintiff  appeals.  Re- 
versed. 

Argued  before  ADAMS,  P.  J.,  and  MeLENNAN,  SPRING,  WIL- 
LIAMS, and  BUMSEY,  JJ. 

Eugene  M.  Bartlett,  for  appellant. 
Lonis  L.  Babcock,  for  respondent. 

WILLIAMS,  J.  The  order  appealed  from  should  be  reversed, 
and  an  order  submitting  the  two  questions  to  the  jury  granted. 
The  relief  sought  by  the  motion  at  special  term  rested  largely  in 
the  sound  discretion  of  that  court  Such  discretion  is,  however, 
subject  to  review  by  this  court.  The  discretion  was  not  wisely 
exercised  in  this  instance.  It  is  not  necessary  to  recite  in  detail 
the  allegations  contained  in  the  pleadings.  The  matter  covered  by 
the  two  questions  relates  to  transactions  with  a  prominent  mem- 
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ber  of  the  bar,  and  is  likely  to  be  sharply  contested.  It  is  not  well 
to  put  the  whole  responsibility  of  deciding  these  issues  opon  the 
justice  who  is  called  upon  to  tty  the  case.  He  should  have  the 
judgment  of  a  jury  to  aid  him,  and,  while  the  denial  of  the  relief 
asked  for  at  the  present  time  would  not  prevent  the  trial  justice, 
upon  application  at  the  trial  or  of  his  own  motion,  from  directing 
such  issues  to  be  submitted  to  a  jury,  still  it  is  better  that  the  mat- 
ter be  provided  for  here,  in  order  that  there  may  be  no  delay  at 
special  term  when  the  case  comes  on  for  trial.  We  dislike  to  inter- 
fere with  the  discretion  exercised  by  justices  at  special  term,  but 
we  cannot  well  avoid  doing  so  in  this  instance. 

The  order  should  be  reversed,  with  flO  costs  and  disbursements 
to  appellant,  and  an  order  made  for  the  submission  to  a  jury  of 
the  questions,  Nos.  2  and  3,  submitted  by  the  respondent  at  special 
term.  All  concur,  excepting  SPRING,  J.,  who  dissents  in  a  memo- 
randum. 

SFBINO,  J.  (dissenting).  The  direction  of  a  trial  by  jury  of  is- 
sues of  fact  in  an  equity  action  is  placed  in  the  discretion  of  the 
court  by  the  exfdicit  language  of  the  Code  provision.  Code  Civ. 
Proc.  §  971.  See,  Randall  v,  Randall,  114  N.  Y.  499,  21  N.  E.  1020; 
Wright  V.  Kostrand,  94  N.  Y.  31-41.  The  justice  presiding  at  spe- 
cial term  is  closer  within  the  atmosphere  of  the  action  than  tiie 
appellate  court,  dependent  solely  upon  the  printed  record  for  its 
information.  The  exercise,  therefore,  of  that  discretion  by  the  spe- 
cial term,  ought  not  to  be  interfered  with,  except  when  its  abuse 
is  palpable.  If  there  is  an  error  of  judgment,  it  can  be  remedied, 
as  the  right  of  the  judge  at  the  trial  of  the  action  to  direct  any 
issue  of  fact  to  be  submitted  to  a  jury  still  exists.  The  object  of  the 
submission  of  any  specific  question  to  the  jury  is  to  aid  the  court 
in  the  final  determination  of  the  action,  and  the  judge  at  special 
term  may  well  deem  it  advisable  to  defer  the  whole  matter  until 
the  trial,  assuming  that  then  it  can  be  disposed  of  the  more  Intel 
ligently.  In  the  present  case  there  are  apparently  several  ques- 
tions of  fact  which  it  will  be  necessary  to  pass  upon.  It  may  be 
that  at  the  trial  of  the  action  the  justice  presiding  can  sift  these 
out  and  determine  to  better  advantage  which,  if  any,  should  be  tried 
by  a  jury  to  assist  in  arriving  at  a  correct  solution  of  the  case. 
Whatever  may  have  influenced  the  decision  of  the  court  at  special 
term,  in  my  judgment  there  has  been  no  such  flagrant  exercise  of 
the  discretion  so  peculiarly  vested  in  it  in  applications  of  this  char- 
acter that  we  are  called  upon  to  reverse  its  order. 

The  order  should  be  affirmed,  with  f  10  costs  and  disbursements. 
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BIBDaA.LL  ▼.  WHBBLER  et  aL 
(Sapreme  Court,  Appellate  Division,  Tbird  Departmeat    Jnne  28, 190L) 

1.  Bills  asd  Notes— Usurt. 

Where  notes  were  made  to  be  discounted  at  a  bank  at  the  legal  rate, 
the  payment  of  a  portion  of  the  proceeds  of  the  discount  to  an  accommo- 
dation indorser  to  compensate  him  for  the  Indorsement  does  not  make 
the  notes  nsurlous. 
X  BAKB—MoBTaAOES— Consideration. 

When  a  mortgage  is  given  In  part  to  secure  the  notes  made  by  the 
partner  of  the  mortgagor  for  the  price  of  the  partnerablp  property,  and 
secured  by  lien  thereon,  which  the  holder  threatens  to  Immediately 
enforce  unless  the  notes  are  further  secured,  there  is  snfflclent  considera- 
tion for  such  mortgage. 
S.  Saxb— [llboal  Pubposb— Noticb. 

Where  notes  made  to  be  discounted  at  a  certain  bank  are  signed  at 
request  of  the  makers  by  accommodation  indorsers,  such  notes  are  not 
Invalid  because  the  proceeds  are  to  be  used  for  gambling  purposes, 
where  the  bank  has  no  knowledge  of  such  purpose,  though  such  indorsers 
have  notice. 

Parker,  P.  J.,  dissenting. 

Appeal  from  special  term. 

Action  by  Wilbert  S.  Birdsall  against  John  P.  Wheeler  and  oth- 
«r8.  From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
AiBrmed. 

The  action  was  brought  to  enjoin  the  defendants  in  a  proceeding  to  fore- 
close a  mortgage  npon  realty  by  advertisement,  and  to  declare  the  mortgage 
and  bond  given  therewith  void;  the  alleged  grounds  being  that  the  mort- 
gage and  bond  were  usurious,  were  given  without  consideration,  and  were 
£;iven  to  secure  the  payment  of  a  loan  of  money  to  be  used  In  gambling,  and 
known  to  the  mortgagees  that  such  was  the  purpose  of  the  loan.  An  in- 
junction pendente  lite  was  granted.  The  dismissal  of  the  complaint  was 
ordered  when  plaintiff  rested  his  case  on  the  ground  that  he  had  failed  to 
fornish  sufficient  proof  to  entitle  him  to  the  relief  sought  The  further 
material  facts  appear  In  the  opinion. 

Argued  before  PABKEB,  P.  J.,  and  KELLOQG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

Perkins  &  Parsons,  for  appellant. 
Wales  &  Wilbur,  for  respondents  Wheeler  &  Weir. 
Williams  &  Stewart,  for  respondent  First  Nat.  Bank  of  Bing- 
hamton. 

KELLOGO-,  J.  The  alleged  usury  relates  to  the  loan  of  the  money 
evidenced  by  the  promissory  notes  mentioned  in  the  mortgage.  It 
appears  that  the  defendant  Weir  retained  from  the  avails  of  the 
three  notes  dated  December  18,  1896,  aggregating  |850,  the  sum  of 
f  100,  and  also  retained  from  the  avails  of  the  fSOO  note,  dated 
February  1, 1897,  the  sum  of  f  100.  Had  Weir  been  the  person  who 
loaned  the  money,  this,  together  with  what  was  at  the  time  said 
between  the  parties,  might  properly  be  construed  as  an  agreement 
to  pay  more  than  lawful  interest.  But  it  appears  clearly  from  the 
testimony  that  Weir's  relation  to  the  notes  was  that  of  accommo- 
dation indorser  only,  and  that,  for  the  sum  mentioned,  he,  at  the 
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instance  of  the  makers  of  the  notes,  indorsed  them  to  enable  them 
to  be  negotiated  at  the  First  National  Bank  of  Binghamton.  Weir 
loaned  no  money  on  the  notes.  The  notes  had  their  first  legal  in- 
ception when  negotiated  at  the  bank,  and  the  bank  loaned  the 
money  at  the  legal  rate,  so  far  as  appears.  This  transaction  was, 
therefore,  not  usurioas,  nor  was  eiUier  of  the  notes  tainted  with 
usury.  The  first  three  notes  mentioned  in  the  mortgage  are  dated - 
December  18,  1896,  and  were  negotiated  at  the  bank  on  December 
19,  1896;  and  after  that,  on  the  same  day,  the  money  was  delivered 
to  those  seeking  th«  loan.  The  note  of  f  800  is  dated  February  1, 
1897, — ^the  date  oi  the  mortgage, — and  was  on  the  same  day  nego- 
tiated at  the  First  National  Bank  of  Binghamton,  and  the  money 
there  obtained  was  delivered  to  the  party  seeking  the  loan.  The 
evidence  seems  to  be  undisputed  that  all  these  notes  were  made 
with  the  understanding  of  all  the  parties  that  the  loan  was  to  be 
made  of  the  bank,  and  to  make  the  notes  there  negotiable  the  de- 
fendant Wheeler  was  to  be  first  indorser  and  Weir  second  indorser, 
and  that  Weir  was  to  be  paid  for  his  indorsement.  This  disposes 
of  the  chaise  of  usury  made  in  the  complaint. 

The  allegation  of  lack  of  consideration  seems  to  stand  upon  the 
following  facts,  as  established  by  the  pfoof :  The  |800  note  men- 
tioned in  the  mortgage,  and  for  the  payment  of  which  the  mort- 
gage was  in  part  given  to  secure,  is  a  note  made  by  the  mortgagor 
at  the  date  of  the  mortgage,  and  the  mortgage  was  made  to  follow 
the  note  into  any  hands  it  might  afterwards  pass.  On  the  day  of 
the  execution  of  the  note  and  mortgage  both  note  and  mortgage, 
as  contemplated  by  the  parties,  passed  to  the  First  National  Bank 
of  Binghamton.  This  bank  loaned  to  the  maker  of  the  note  and 
mortgage  the  fSOO  on  these  instruments.  To  that  extent  there  can 
be  no  question  of  consideration  for  the  mortgage.  The  mortgagor 
does  not  appear  to  be  maker  or  indorser  of  either  of  the  three  other 
notes  aggregating  $850,  mentioned  in  the  mortgage;  but  an  examina- 
tion of  the  record  discloses  that  at  the  time  of  executing  the  mort- 
gage the  mortgagor  did  have  indirectly  a  personal  and  financial  in- 
terest in  the  payment  of  these  notes,  and  had  at  the  time  of  their  in- 
ception pledged  his  individual  property  to  secure  their  payment. 
Birdsall,  the  mortgagor,  and  McCallum,  one  of  the  makers  of  these 
three  notes,  were  partners  conducting  the  business  of  the  Manhattan 
Club  at  Scranton,  Pa.  They  jointly  were  the  owners  of  the  fixtures^ 
furniture,  and  equipment  of  the  club,  which  they  had  purchased  from 
one  Morey  shortly  before  the  date  of  these  notes,  and  had  paid 
or  agreed  to  pay  therefor  J1,000.  To  obtain  money  in  part  to  com- 
plete the  payment  for  this  personal  property,  these  notes  were  made, 
and  the  indorsements  thereon  of  Wheeler  and  Weir  secured;  but 
such  indorsement  was  given  on  the  agreement  of  Birdsall  and  Mc- 
Callum to  transfer  to  Wheeler  and  one  Mercereau  the  title  to  this 
property,  and  before  the  avails  of  the  notes  were  paid  over  a  bill 
of  sale  absolute  on  its  face  was  made  to  Wheeler  and  Mercereau, 
and  they  gave  back  to  Birdsall  and  McCallum  a  written  promise  to 
surrender  a  half  interest  in  the  property  upon  the  payment  of  these 
three  notes.    At  the  time  of  the  execution  of  the  mortgage,  neither 
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of  these  notes  had  been  paid,  but  were  held  by  the  First  National 
Bank -of  Binghamton,  which  became  the  owner  at  their  inception, 
with  the  indorsements  thereon  of  Wheeler  and  Weir;  and  at  the 
time  the  mortgage  was  executed,  and  prior  thereto,  it  was  the  de- 
clared purpose  of  Wheeler  to  take  possession  of  the  personal  prop- 
erty, as  he  lawfully  might,  and  thereby  seriously  interrupt  the  busi- 
ness at  the  Manhattan  Club,  conducted  by  the  mortgagor,  BiTdsall, 
and  his  partner,  McCallum.  The  prevention  of  such  action  by 
Wheeler,  and  his  express  or  implied  agreement  to  delay  such  action 
in  case  the  mortgage  was  executed,  appear  to  have  been  largely  the 
consideration  moving  Birdsall  to  execute  the  mortgage  securing 
also  the  three  notes.  On  execution  of  the  mortgage  the  possession 
of  the  personal  property  was  allowed  to  remain  in  charge  of  and 
to  be  used  by  Birdsall  and  McCallum  as  theretofore  used.  There 
seems,  therefore,  to  have  been  sufficient  consideration  in  law,  mov- 
ing to  the  mortgagor,  to  support  the  mortgage  as  to  these  three 
notes. 

As  to  the  remaining  alleged  ground  of  invalidity  of  the  mortgage, 
to  wit,  that  the  money  was  borrowed  to  be  used  in  aid  of  gambling 
games  to  be  conducts  by  Birdsall  and  McCallum  at  the  Manhattan 
Club  in  Scranton,  Pa.,  in  violation  of  the  statutory  prohibition  of 
that  state,  the  proof  shows  that  the  residence  and  domicile  of  all 
the  parties  to  the  transaction  was  then  and  is  now  in  the  state  of 
Hew  York;  that  the  transactions  touching  the  execution  and  nego- 
tiation of  the  mortgage  and  all  the  notes  occurred  in  this  state, 
and  the  mortgaged  property  is  Situated  here;  that  there  is  no  proof 
that  Wheeler,  Weir,  or  the  First  National  Bank  of  Binghamton 
had  any  actual  knowledge  touching  the  statutory  law  of  the  state 
of  Pennsylvania  on  the  subject  of  games  of  chance,  or  that  they 
were  prohibited  in  that  jurisdiction;  that  the  First  National  Bank 
of  Binghamton  became  the  first  owners  of  all  the  notes  mentioned 
in  the  mortgage, — the  owners  at  their  inception ;  that  the  First  Na- 
tional Bank  of  Binghamton  had  no  J^nowledge  whatever  at  any  time 
that  the  money  loaned  by  it  on  these  notes,  or  notes  and  mortgage, 
was  to  be  used  for  the  alleged  purposes;  that  there  is  no  sufficient 
evidence  to  support  a  finding  that  either  Wheeler  or  Weir,  at  the 
time  of  their  indorsement  of  the  first  three  notes,  dated  December 
18,  1896,  had  any  knowledge  that  the  avails  of  these  notes,  or  any 
part  of  such  avails,  were  to  be  used  in  aid  of  prohibited  gambling 
games;  that  there  is  sufficient  proof  to  support  a  finding  that  both 
Wheeler  and  Weir,  at  the  time  they  indorsed  the  fSOO  note  on  Feb- 
ruary 1,  1897,  knew  that  the  purpose  of  the  proposed  loan  was  to 
obtain  money  to  be  used  in  the  conduct  of  gambling  games  at  the 
Manhattan  Club  in  Scranton,  Pa.  As  we  have  seen,  however,  these* 
indorsers  acted  only  as  agents  of  the  borrowers,  and  their  knowl- 
edge is  not  to  be  imputed  to  the  bank  where  the  loan  was  nego- 
tiated. In  the  hands  of  the  bank  the  notes  and  mortgage  were  free 
from  all  taint  suggested  by  this  allegation.  In  the  hands  of  Wheeler 
and  Weir,  to  the  extent,  at  least,  of  the  first  three  notes,  the  mort- 
gage was  equally  free  from  all  such  taint;  and  this  seems  to  dispose 
of  this  remaining  charge  against  the  validity  of  the  mortgage  in 
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the  hands  of  the  present  owners.  At  the  time  of  the  commence- 
ment of  this  action  the  interest  of  the  bajik  in  the  mortgage  was 
at  least  to  the  extent  of  the  ?800  note  and  interest  thereon.  The 
other  three  notes  do  not  appear  to  have  been  paid  by  the  makers 
or  by  the  mortgagor.  If  paid  by  any  one,  they  were  presumably 
paid  by  the  indorsers,  Wheeler  and  Weir,  or  by  one  of  them;  and 
to  the  extent  of  such  payment  the  indorser,  being  both  or  one  of 
the  mortgagees  named  in  the  mortgage,  are  owners  of  the  mortgage, 
with  a  right  to  join  with  the  bank  in  proceedings  to  foreclose.  There 
is  no  allegation  in  the  complaint,  and  no  proof,  that  the  mortgage 
was  being  foreclosed  for  too  large  a  sum;  only  allegations  that  the 
mortgage  was  void  at  its  inception  on  the  grounds  stated.  The  plain- 
tiff failed  to  establish  his  alleged  cause  of  action,  and  the  complaint 
was  properly  dismissed. 

Judgment  afiSrmed,  with  costs.     All    concur    in    result,  except 
FAKKEB,  P.  J,  who  dissents. 


iW  App.  DlT.  506.) 

L'AMOUREUX  v.  ERIK  R.  CO. 

(Supreme  Court,  Appellate  Division,  Fourtb  Department    June  19,  1901.) 

Chakob  of  Vehub— Conmtiohs. 

In  an  action  for  damages  a  court  has  no  power  to  Impose  a  condition. 
In  an  order  changing  the  place  of  trial  for  the  convenience  of  witnesses. 
that  the  cause  be  sent  to  a  referee  for  trial,  wlthont  the  consent  of  the 
parties,  since  the  right  of  trial  by  Jury  in  sucb  actions  Is  absolute. 

Appeal  from  special  term. 

Action  by  Charles  W.  L'Amonrenx  against  the  Erie  Railroad  Com- 
pany. From  an  order  changing  the  place  of  trial,  defendant  ap- 
peals.   Reversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

William  H.  Stanley,  for  appellant. 
Wales  &  Riley,  for  respondent. 

RUMSEY,  J.  The  action  was  brought  in  the  county  of  Onondaga 
to  recover  damages  the  plaintiff  alleged  he  suffered  by  being  un- 
lawfully ejected  from  a  train  of  the  defendant  at  a  place  in  the 
county  of  Steuben.  A  motion  was  made  to  change  the  place  of 
trial  to  the  county  of  Steuben  because  of  the  convenience  of  wit- 
nesses. That  motion  was  granted  upon  condition  that,  "if  the  plain- 
tiff so  elects,  a  referee  is  to  be  appointed  to  hear,  try,  and  deter- 
'mine  the  issues  herein,  with  power  to  take  testimony  in  the  county 
of  Steuben  and  in  the  county  of  Onondaga."  Prom  the  portion 
of  the  order  imposing  this  condition  the  defendant  appeals. 

There  is  no  doubt  that  the  order  is  appealable.  Nor  is  there  any 
question  that  the  defendant,  not  having  accepted  the  order,  is  at 
libertv  to  appeal  from  anv  part  or  all  of  it,  if  he  sees  fit.  In  re 
New  York  Cent.  &  H.  R.  R.  Co.,  60  N.  Y.  112.  A  motion  to  change 
the  place  of  trial  of  an  action  for  the  convenience  of  witnesses  rests 
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largely  in  the  discretion  of  the  court  at  special  term.  Lane  v.  Town 
of  Hancock  (Sup.)  9  N.  Y.  Su^.  97.  In  such  a  case  there  is  no 
doubt  of  the  power  of  the  court  to  impose  certain  conditions  upon 
granting  the  order.  In  re  Waverly  Waterworks  Co.,  85  N.  Y.  478. 
So  long  as  those  conditions  involve  only  the  conduct  of  the  action 
and  matters  of  procedure  which  ihe  court  would  have  the  power 
to  regulate, — such  as  the  taking  of  testimony  de  bene  esse,  requiring 
a  stipulation  to  be  made  as  to  certain  facts,  or  the  imposition  of 
motion  costs, — ^there  is  no  doubt  that  they  rest  largely  in  the  dis- 
cretion of  the  court,  and  the  imposition  of  them  will  not  usually 
be  reviewed.  But  where  the  court  undertakes,  as  a  condition  of 
granting  the  order,  to  require  a  party  to  stipulate  away  an  absolute 
right,  which  is  substantial  in  its  nature,  it  goes  outside  of  its  power. 
The  right  of  trial  by  jury  in  an  action  of  this  kind  is  absolute,  and 
it  is  one  of  which  a  party  cannot  be  deprived  in  the  discretion  of  a 
judge  (Kain  v.  Delano,  11  Abb.  Prac.  (N.  S.)  29),  and  actions  can- 
not be  sent  to  a  referee  for  trial  without  the  consent  of  the  parties, 
except  in  cases  where  the  statute  expressly  authorizes  it  The  court 
has  no  power  to  impose,  as  a  condition  of  granting  a  favor,  that 
the  party  should  waive  this  constitutional  right.  So  much  of  the 
order,  therefore,  as  has  been  appealed  from,  should  be  reversed,  with 
flO  costs  and  disbursements.    All  concur. 


<(n  App.  Dlv.  562.) 

In  re  MILES'  BSTATHL 

MILES  V.  LEROT. 

(Supreme  Court,  Appellate  Division,  Fourtb  Department.    May  28,  1901.) 

BZSCDTOBa  AMD  ADMINISTRATORS — ClAIHS— PaTMBNT— ObDKR— PbTITIOH— DlS- 

insBAii—AnswKR— Denial  of   Liabiutt— BuRRcaATB's  Court — Jukisdic- 

TIOK. 

Where  the  administrators  filed  an  answer  to  a  petition  to  open  a 
.settlement  of  an  administrators'  account,  and  for  an  order  that  they 
pay  petitioner's  claim,  alleged  to  have  been  allowed  and  admitted  and 
partially  paid,  denying,  on  information  and  belief,  that  petitioner  had 
a  valid  claim  against  the  estate,  or  that  it  had  been  admitted  or  any 
payment  made  hereon,  the  surrogate's  court  bad  no  Jurisdiction  to  hear 
any  evidence  as  to  whether  or  not  the  administrators  bad  in  fact  ad- 
mitted the  claim,  but  should  have  dismissed  the  petition,  under  Code 
Civ.  Proc.  §  2T22,  providing  that  when  an  administrator  flies  an  answer 
to  a  petition  for  payment  of  a  claim,  showing  that  it  is  doubtful  whether 
the  claim  Is  valid  and  legal,  and  denying  its  validity  or  legality  abso- 
lutely or  on  Information  and  belief,  the  surrogate  must  dismiss  the 
petition. 

Appeal  from  surrogate's  court,  Erie  county. 

Petition  by  Kose  Leroy  for  an  order  directing  that  the  decree 
of  settlement  of  the  estate  of  John  G.  Miles,  deceased,  heretofore 
made,  be  opened,  and  that  the  administrators  be  directed  to  pay 
her  claim.  From  a  decree  of  the  surrogate's  court  (68  N.  Y.  Supp. 
368)  in  favor  of  petitioner,  the  administrators,  Lucina  Miles  and 
Andrew  Carmer,  appeal.    Beversed. 
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Ai^ed  before  ADAMS,  P.  J.,  and  McIfiKNAU,  SPRING,  WIL- 
LIAMS, and  BUMSEY,  JJ. 

David  MiUar,  for  appellants. 
Beward  A.  Shnmons,  for  respondent. 

BUMBEY,  J.  Lncina  Miles  and  Andrew  Carmer  were  appointed 
administrators  of  the  estate  of  Jotn  C.  Miles  on  the  29th  of  Octo- 
ber, 1894.  In  1898  tbey  filed  their  accounts  with  the  surrogate 
of  Erie  county,  and  a  decree  settling  tlie  accounts  was  entered. 
Mrs.  Leroy,  the  respondent,  had  no  notice  of  the  filing  of  the  ac- 
counts or  of  the  proceeding  for  the  judicial  settlement.  On  the 
8th  of  August,  1900,  She  presented  to  the  surrogate  a  petition  set- 
ting up,  among  other  things,  that  she  had  "a  claim  against  the  said 
John  C.  Miles,  deceased,  amounting  to  the  sum  of  $3,000,  which 
sum  the  said  deceased  during  his  lifetime  ordered  and  directed  to 
be  paid  to  your  petitioner  by  the  said  Lucina  Miles  upon  the  settle- 
ment of  his  estate."  The  petition  then  alleges  that  she  presented 
the  daim  to  the  administrators;  that  it  was  by  them  duly  allowed 
and  admitted,  and  a  partial  payment  made  upon  it,  but  that  there 
was  still  due  to  her  the  sum  of  ^133.35,  which  they  refused  to  pay; 
and  she  asks  that  the  decree  of  judicial  settlement  be  opened,  and 
a  decree  made  requiring  the  payment  of  that  sum  to  her  by  the  ad- 
ministrators. Tlie  administrators  answered  separately,  each  one 
denying,  upon  information  and  belief,  that  Eose  Leroy,  the  petitioner 
named  in  the  petition,  "has,  or  any  time  had,  any  claim  against 
the  estate  of  John  C.  Miles,  deceased,  in  the  sum  of  three  thousand 
dollars,  or  any  other  amount."  The  answers  further  deny  that  Mrs. 
Leroy  ever  presented  her  claim  to  either  of  the  administrators,  or 
that  the  administrators,  or  either  of  them,  transferred  to  her  any 
notes  or  accounts  belonging  to  the  estate,  to  apply  upon  the  claim 
presented  by  her  against  the  -estate,  or  that  there  was  any  agree- 
ment between  the  administrators,  or  either  of  them,  and  the  said, 
petitioner,  that  any  notes  or  accounts  should  be  assigned  to  her, 
to  be  applied  upon  any  claim  held  by  her  against  the  estate.  The 
answers  then  allege  that  the  usual  notice  to  creditors  to  present 
claims  was  published,  and  that  no  claim  by  or  on  behalf  of  Mrs. 
Leroy  was  presented  to  the  administrators,  or  either  of  them,  against 
the  estate.  Upon  that  state  of  the  pleadings  the  case  came  on  to 
be  heard  before  the  surrogate,  and  the  administrators  moved  that 
the  proceeding  should  be  dismissed  upon  the  ground  that  the  court 
bad  no  jurisdiction  to  try  it.  That  motion  was  denied.  Thereupon 
the  surrogate,  having  heard  the  evidence,  made  a  decree  in  which 
he  determined  that  the  claim  was  a  valid  one,  that  it  had  been  ad- 
mitted by  the  administrators,  and  that  a  partial  payment  had  been 
made  upon  it,  and  adjudged  that  the  administrators  and  Lucina 
Miles,  individually,  should  pay  to  Mrs.  Leroy  the  amount  left  unpaid. 
From  that  decree  this  appeal  is  taken. 

We  think  that  the  surrogate  had  no  jurisdicti<Hi  of  this  matter 
after  the  filing  of  the  answers.  The  surrogate's  court,  while  in  some 
respects  a  court  of  general  jurisdiction,  has  no  other  authority  tlian 
is  given  to  it  by  statute.    All  the  power  of  that  court  in  this  proceed- 
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ing  is  derived  from  section  «T22  of  the  Code  of  Civil  Procedure,  which 
expressly  directs  that  where  an  administrator  flies  a  written  answer, 
duly  verified,  setting  forth  facts  which  show  that  it  is  doubtfnl 
whether  the  petititmer's  claim  is  valid  and  legal,  and  denying  its 
validity  or  legality  absolutely  or  en  information  and  belief,  the  surro- 
gate mast  dismiss  the  petition,  without  prejndice  to  an  action  or  an 
accounting  in  behalf  of  the  petitioner.  It  is  quite  clear  that,  within 
the  provisions  of  that  statute,  the  power  of  the  surrogate  ceased 
when  the  answers  of  the  administrators  were  filed.  His  duty  after 
that  tiBK  was  itoidiBmifis  the  proceedings,'  as  ite  waa  eipreasiy  direct- 
ed to  do  by  the  Btatate.  It  is  hardly  necessary  to  cite  cases  to  estab- 
lish the  duty  of  the  surrogate  more  clearly  than  is  done  by  the  statute 
itself,  but  such  cases  are  not  Jacking.  In  Fiester  t.  Bhepard,  92 
N.  Y.  251,  it  is  said  by  the  court  of  appeals  that,  upon  the  filing 
of  such  an  answer  as  this,  it  was  the  imperative  duty  of  the  surro- 
gate to  dificaisB  the  (letition  without  prejudice  to  other  proceedings. 
It  is  said,  faow«ver,  tba.t,  iif  the  administrator  had  ia  fact  admitted 
this  claim,  then  the  sunrogote  was  justified  in  taking  proof  of  that 
fact,  to  show  that  the  denial  of  its  validity  was  not  true;  but  the 
tromble  with  that  iceooteBtion  is  that  the  etaitute  does  not  peiimit  the 
sanwgajte  to  take  froef  of  any  fact  His  power  is  limited  by  the 
statute,  which  gives  him  no  rigbt  t»  examine  into  qaestieos  of  fact 
after  the  filing  of  such  an  answer  as  is  described  in  section  2722  of  the 
Code. 

It  is  necessary  to  discuss  no  further  question,  but  for  the  error  of 
the  surrogate  in  refusing  to  dismiss  the  petition  the  decree  must  be 
reversed,  with  coats  to  the  respondent,  and  the  matter  remitted  to 
the  surrogate,  with  directions  to  dismiss  the  proceedings,  as  required 
by  section  2722  of  the  Code  of  Oivii  Procedtire.    AH  concur. 


PEOPLE  ex  rel.  GOLDSTEIN  v.  BOLTE,  Justice  of  Municipal  Court 

(Supreme  Conrt,  Specltil  Term,  New  York  County.    February  14,  1900.) 

RmovAL  OF  CAtraEs— Order— CoHP»[/i;rKO — MANDAinm— Afpeai,. 

Mandamus  will  not  He  to  compel  a  justice  to  remove  a  cause  from  the 
muuiclpal  oonrt  to  the  city  court,  since  relator  has  an  adequate  remedy 
by  appeal. 

Mandamus  by  the  people,  on  the  relation  of  one  Goldstein,  against 
Herman  Bolte,  as  justice  of  the  municipal  court  of  the  city  of  New 
York.    Denied. 


LEATENTRITT,  J.  It  is  elementary  that  a  mandamus  will  issue 
only  where  there  is  a  clear,  legal  right  without  adequate  legal  remedv. 
People  V.  Railroad  Co.,  63  How.  Prac.  291,  296;  Clark  v.  Miller,  54 
X.  Y.  528,  534.  By  the  long-approved  practice  of  this  court,  the  al- 
leged wrongful  refusal  of  a  justice  of  the  former  district  or  the  pres- 
ent municipal  court  to  order  removal  of  a  cause  to  the  old  common 
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pleas  or  fbe  present  city  court  was  adequately  remedied  by  appeal. 
Hogan  V.  Devlin,  2  Daly,  184;  People  t.  Fourth  Dist  Ct,  13  CIt. 
Proc.  K.  134;  O'Connor  v.  Moschowitz,  48  How.  Prac.  451;  Warren 
T.  Campbell  (Com.  PI.)  14  N.  Y.  Supp.  165;  People  v.  Boesch,  27 
Misc.  Bep.  44,  45,  57  N.  Y.  Bupp.  295. 
The  motion  for  the  writ  mus^  therefore,  be  denied,  with  |10  costs. 


PEOPLB  ez  reL  O'BRIEN  t.  BOLTB,  Justice  of  Municipal  Court. 

(Supreme  Court,  Special  Term,  New  York  County.    July  B,  1900.) 

Rbmotal  of  Caubbs— MAiroAMns— Rembdt  bt  Appeal. 

Mandamus  will  not  He  to  compel  a  Justice  to  remove  a  cause  to  anotber 
court,  wbere  relator  has  an  adequate  remedy  by  appeal. 

Mandamus  by  the  people,  on  the  relation  of  one  O'Brien,  against 
Herman  Bolte,  as  justice  of  the  municipal  court  of  the  oity  of  Kew 
York,  to  compel  removal  of  a  cause.    Denied. 

O'GOBMAN,  J.  The  relator  misconceives  his  remedy.  If  error 
has  been  committed  in  the  denial  of  his  application  for  the  removal 
of  the  cause,  his  remedy  is  by  appeal.  People  ex  reL  (Goldstein  t. 
Bolte  (Sup.)  71  N.  Y.  Supp.  73. 


(86  Misc.  Rep.  63.) 

PEOPLH  ex  rel.  JAFFB  v.  BOLTB,  Justice  of  Municipal  Court 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1901.) 

1.   HAITDAMna  TO  .TnSTTCB. 

A  writ  of  mandamus  will  not  He  against  a  Justice  of  tbe  peace  because 
of  the  alleged  wrongful  refusal  to  order  tbe  removal  of  an  action  to 
anotber  district,  the  remedy  being  by  appeal. 

9l  Save. 

Mandamus  will  He  to  compel  a  Justice,  wbo  baa  refused  to  file  motion 
papers  for  rehearing  of  a  motion  for  removal,  which  tbe  defendant 
deems  essential  to  review,  to  file  sucb  papers. 

Application  by  the  people,  on  the  relation  of  Samuel  JafFe,  for 
writ  of  mandamus  against  Herman  Bolte,  justice  of  the  municipal 
court  of  the  city  of  New  York-    Granted  in  part 

Benjamin  &  Losee,  for  relator. 
Elias  Bosenthal,  for  respondent. 

FBEEDMAlf,  J.  This  is  an  application  for  a  writ  of  peremptory 
mandamus  requiring  the  above-named  defendant  to  file  with  the  clerk 
of  the  Second  district  municipal  court  of  this  city  certain  motion  pa- 
pers submitted  to  him  on  April  30,  1901,  upon  a  hearing  of  a  motion 
for  a  rehearing  of  an  application  made  by  the  defendant  in  an  action 
then  pending  in  said  municipal  court,  entitled  "Philip  Stromberg  v. 
Samuel  Jaffe,"  said  application  having  been  made  for  a  transfer  of 
said  action  from  said  Second  district  court  to  the  Kinth  district 
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court,  and,  in  case  the  material  facts  set  forth  in  the  moring  papers 
are  put  in  issue,  then  that  an  alternative  writ  issue.  The  facts 
shown  upon  the  papers  read  upon  this  motion,  so  far  as  the  same 
are  material  to  this  application,  are  sobstantially  as  follows:  An 
action  was  begun  in  the  Second  district  municipal  court  by  Philip 
iJtromberg  against  Samuel  Jaffe,  the  return  day  in  said  action  being 
April  17,  1901.  The  defendant  in  that  action,  on  the  return  day, 
made  a  motion  for  a  transfer  of  the  action  to  the  Ninth  district 
municipal  court,  and  in  support  of  said  motion  presented  to  the  jus- 
tice an  affidavit  made  by  the  defendant,  setting  forth  that  neither  the 
plaintiff  nor  the  defendant  resided  in  said  Second  district,  but  that 
the  defendant  resided  in  the  Ninth  district.  The  plaintiff's  attorney 
thereupon  asked  for  and  obtained  permission  to  file  an  affidavit  in 
reply,  showing  that  the  plaintiff  resided  in  said  Second  district. 
Such  affidavit  was  filed  on  April  19, 1901.  The  action  was  adjourned 
until  April  24, 1901.  On  that  day  the  parties  appeared,  and  the  plain- 
tiff asked  for  a  further  adjournment,  whereupon  the  defendant's 
attorney  stated  to  the  court  that  he  desired  to  renew  his  application 
for  a  transfer  of  the  action.  The  justice  thereupon  directed  the 
plaintiff  (Stromberg)  to  take  the  witness  stand,  and  he,  after  being 
sworn,  testified  that  he  resided  in  the  Second  district,  at  No.  148 
Bowery.  Stromberg  was  cross-examined  by  the  plaintifPs  attorney 
at  some  length,  and,  as  appears  from  the  stenographer's  minutes  snb- 
.  mitted  on  this  motion,  swore  that  he  resided  within  the  Second  dis- 
trict, and  that  he  had  no  other  residence  except  at  No.  148  Bowery. 
The  case  was  then  again  adjourned  until  May  2,  1901.  Upon  April 
27th  the  defendant's  counsel  prepared  and  served  papers,  making 
a  motion  for  a  rehearing  of  his  application  for  a  removai  of  said 
action  to  the  Ninth  district,  which  motion  was  returnable  on  April 
30,  1901.  Upon  the  return  day  of  this  last  motion,  and  when  the 
defendant's  attorney  attempted  to  be  heard  thereon,  the  plaintiff's 
attorney  interposed  a  preliminary  objection,  stating  that  the  court 
had  heard  the  application  on  the  return  day  of  the  summons,  and 
again  on  April  24th,  and  had  decided  the  same,  and  therefore  had  no 
further  power  in  the  premises.  Thereupon  the  justice  stated  that  he 
had  disposed  of  the  matter,  and  would  not  hear  it  again,  and  refused 
to  accept  the  motion  papers,  or  to  permit  them  to  be  filed;  where- 
upon the  defendant's  attorney  left  them  upon  the  desk  of  the  judge. 
The  charter  of  Greater  New  York  provides  that  an  application 
for  the  transfer  of  an  action  in  the  municipal  court  must  be  made  at 
the  joinder  of  issue.  It  has  been  held  in  this  court  that  the  alleged 
wronffful  refusal  of  a  justice  of  the  municipal  cburt  to  order  the  re- 
moval of  a  cause  is  adequately  remedied  upon  appeal,  and  that  a  writ 
of  mandamus  for  that  purpose  will  not  lie.  People  ex  rel.  Goldstein 
V.  Bolte,  71  N.  Y.  Supp.  73;  Peoi^e  ex  rel.  O'Brien  v.  Bolte,  Id.  74. 
I  am  constrained  to  follow  those  decisions  until  an  appellate  court 
shall  have  decided  otherwise.  If  the  decision  of  the  issues  of  fact 
raised  by  the  allegations  of  the  opposing  affidavit  submitted  to  the 
justice  on  the  part  of  the  plaintiff,  together  with  the  testimony 
{riven  by  him  upon  the  stand,  and  the  dismissal  of  the  defendant's 
motion  for  a  rehearing  of  the  motion  for  the  transfer  of  the  action. 
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was  error,  it  would  seem  that  the  same  eouM  be  reviewed  upon  an 
appeal  taken  from  any  judgment  that  might  be  rendered  against  the 
defendant  in  the  action,  and  that  such  method  w»uld  furnish  an  ade- 
quate remedy.  For  the  refusal  of  the  justice  to  either  accept  the 
motion  papers  or  permit  them  to  be  filed  in  his  court,  and  thereby 
become  a  part  of  the  records  of  the  case,  a  writ  of  mandamus  should 
issue.  The  proper  and  orderly  administration  of  justice  requires 
that  the  rights  of  litigants  should  be  jealously  guarded  and  protected, 
and  that  papers  submitted  to  the  courts  for  the  purpose  of  raising 
proper  legal  questions  should  be  preserved,  and  especially  so  when 
the  justice  before  whom  the  motion  is  made  peremptorily  dismisses 
the  same  without  examination  into  the  merits  of  the  application  set 
forth  in  the  moving  papers  submitted  to  him.  The  relator  herein 
may  have  an  order  granting  a  writ  of  peremptory  mandamus  to  issue 
directed  to  the  defendant,  requiring  him  to  file  the  papers  presented 
to  him  on  the  motion  made  by  the  defendant  in  this  action  on  April 
30,  1901,  so  that  the  same  shall  be  made  a  part  of  the  record  in  said 
action  of  Stromberg  against  Jaffe,  but  in  all  other  respects  this  mo- 
tion is  denied. 
Ordered  accordingly. 


(62  App.  DlT.  531.) 

PEOPLB  ex  rel.  MAXIM  v.  WARD  et  aL 

(Supreme  Oonrt,  Appellate  Divlsioa,  Third  Department    June  28,  1001.) 

Elections  —  Canvassers — Void   Ballots— Duties— FAiiiURE  to   Pebvobh— 
Mandamus. 

Election  canvassers  at  a  town  meeting  at  whicb  relator  was  defeated 
by  two  votes  declared  nine  ballots  cast  at  such  election  void,  and  refused 
to  count  tbem  for  any  candidate,  and,  instead  of  indorsing  on  eucb 
ballots  the  reason  for  their  rejection,  and  placing  them  In  a  separate, 
sealed  package,  indorsed  with  their  names,  and  filed  with  the  chairman 
of  the  board,  as  required  by  General  Election  I,aw,  S  111,  returned  the 
void  ballots,  in  the  condition  they  were  In  when  voted,  to  the  ballot 
box,  together  with  the  other  ballots,  which  was  in  the  custody  of  the 
town  clerk.  Held,  that  mandamus  would  He  on  relation  of  the  defeated 
candidate  to  compel  the  canvassers  to  prepare  the  ballots  as  required, 
so  that  such  ballots  might  be  returned  into,  and  be  inspected  by,  tlie 
court,  to  determine  whether  the  count  was  properly  made. 

Appeal  from  special  term. 

Mandamus  by  the  people,  on  relation  of  Charles  B.  Maxim,  against 
J.  Wilson  Ward  and  others.  From  an  order  denying  the  writ,  re- 
lator appeals.    Reversed. 

.  The  facts  admitted  touching  the  canvass  of  the  ballots  cast  at  the  town 
meeting  referred  to  seem  to  be  that  the  relator,  a  candidate  at  such  election 
for  supervisor,  was  declared  defeated,  and  his  rival,  Robert  T.  Taylor,  was 
declared  elected  by  a  majority  of  two  votes;  that  the  canvassers  declared 
nine  of  the  ballots  cast  at  such  election  as  vohl,  and  i-ef  used  to  count  them 
for  any  candidate  named  therein;  that  there  were  no  ballots  protested  as 
being  marked  for  identification;  that  the  canvassers  failed  to  indorse  upon 
the  back  of  the  ballots  declared  void  any  reason  for  such  rejection;  that 
the  canvassers  failed  to  place  the  ballots  rejected  as  void  in  a  separate, 
sealed  package,  Indorsed  on  the  outside  with  the  names  of  the  canvassers, 
and  file  the  same  with  the  chairman  of  the  board,  as  required  by  section  111 
of  the  general  election  law,  but.  Instead  thereof,  returned  said  void  ballots. 
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in  the  condition  in  which  they  were  when  voted,  to  the  ballot  box,  wlt^  the 
other  ballots  counted;  that  all  the  ballots  as  voted  now  remain  In  such  ballot 
box,  in  the  custody  of  the  town  clerk  of  said  town;  that,  after  the  canvass 
of  the  ballots,  some  of  them  were  handled  and  laspected  by  various  persona 
In  the  room  at  the  time  of  canvassing,  other  than  members  of  the  board  of 
canvassers.  The  disputed  facts,  relating  to  such  ballots  rejected  as  void,  go 
wholly  to  the  question  of  the  validity  of  the  ballots.  The  evidence  appearing 
upon  the  face  of  the  ballots  themselves  determines  such  validity,  and  only 
an  Utspectloa  of  the  baUots  can  determina  such  qneation. 

Argued  before  PARKER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

J.  Edward  Singleton  (J.  A.  Kellogg,  of  counsel),  for  appellant. 
Ralej  &  Kile;  (I^man  Jeukias,  of  counsel),  for  respondeats. 

KELLOGG,  J.  The  facts  disclosed  by  the  affidavits  appear  to  me 
to  entitle  the  relator  to  some  retief,  which  might  properlj  be  granted 
by  mandamus.  It  does  not  appear  to  be  the  policy  of  the  law  to  deny 
this  writ,  even  in  cases  where  other  remedies  are  possible.  The  evi- 
dence, and  all  the  evidence,  of  the  title  of  the  relator  to  the  ofiQce  of 
supervisor,  if  he  has  any  title,  is  contained  in  the  sealed  and  locked 
ballot  box  in  the  possession  of  the  town  clerk.  All  i»oof  of  errors 
committed  by  the  board  ol  canvassers  in  the  count  of  the  ballots,  if 
any  errors  were  committed,  is  contained  in  that  ballot  box.  The 
contents  of  the  box,  and  hence  all  the  proof,  are  at  the  disposal  of 
the  court,  and  subject  to  its  mandate.  It  can  be  brought  to  light  by 
mandamus,  and  upon  inspection  it  can  be  determined  by  the  court 
whether  the  count  was  properly  made,  and  the  proper  result  declared. 
That  this  remedy,  as  an  easy,  quick,  and  inexpensive  one,  was  con- 
templated by  the  legislature,  is  plain,  from  the  provisions  of  sections 
111  and  114  of  the  election  law.  While  the  details  of  court  practice 
in  such  cases  is  not  clearly  defined,  the  power  of  the  court  is  unlimit- 
ed ;  and  the  purpose  suggested  and  the  end  to  be  attained  in  most,  if 
not  all,  the  cases  of  varying  facts,  will  point  a  method  by  way  of 
mandamus,  either  peremptory  or  in  the  alternative,  which  will  result 
in  the  fullest  redress  of  any  wrong  resulting  from  errors  in  the  count 
of  ballots  by  the  board  of  canvassens.  I  see  no  reason  why  in  this 
case  this  remedy  cannot  be  safely  pursued.  If  it  shall  ultimately 
appear  to  be  ineffectual,  it  can  then  be  abandoned,  and  some  differ- 
ent remedy  can  then  be  resorted  to. 

It  appears  that  the  board  of  canvassers  omitted  a  {dain  duty  im- 
posed by  the  election  law,  in  that  they  omitted  to  indorse  their  rea- 
sons upon  the  back  of  ballots  rejected  as  void,  and  omitted  to  place 
these  void  ballots  in  a  sealed  package  and  file  the  same  with  the 
original  statement  of  the  canvassers,  as  prescribed  by  section  111 
of  the  election  law ;  that  they  improperly  replaced  these  void  ballots 
with  the  others  in  the  ballot  box,  where  they  still  remain.  For  the 
correction  of  this  neglect  or  omission  of  duty,  any  person  aggrieved 
or  interested,  on  a  proper  application,  would  be  entitled  to  a  writ  of 
mandamus,  without  seekii^  authority  therefor  in  the  election  law, 
compelling  the  board  of  canvassers  to  convene  and  do  what  they  had 
omitted  to  do.  "This  is  wholly  independent  of  the  election  law  itself, 
and  rests  upon  the  fundamental  and  elementary  principle  that  every 
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public  officer  can  be  compelled  by  the  court  to  perform  the  duties 
pertaining  to  his  office."  In  re  Stewart,  155  N.  Y.  548,  50  N.  E.  51. 
It  is  apparent,  however,  that  in  this  case  only  partial  relief  would  be 
possible,  if  that  should  be  all  that  the  writ  required.  The  thing  to 
be  readied  is  an  inspection  of  these  ballots  rejected  as  void,  and  a 
court  determination  of  the  question  as  to  whether  they  are  in  fact 
void,  and  which,  if  any,  are  void,  and  which,  if  any,  should  be  count- 
ed. Obviously,  this  is  a  matter  to  be  determined  by  the  court.  It 
would  be  presumably  useless  to  direct  the  board  of  canvassers  to 
again  pass  judgment  upon  them,  even  if  that  were  proper.  It  is  for 
the  court  now  to  say  whether  their  judgment  is  the  proper  one. 
The  order  denying  the  writ  should  therefore  be  reversed,  and  a  writ 
of  mandamus  directed  to  issue  to  the  board  of  canvassers  to  recon- 
vene at  the  office  of  the  town  clerk,  in  Bolton,  within  ten  days  after 
the  service  upon  them  of  a  copy  of  the  writ,  and  upon  at  least  three 
days'  notice  by  the  canvassers  to  the  attorneys  of  the  respective 
parties  herein,  and  that  they  publicly  take  from  the  ballot  box  the 
ballots  by  them  rejected  as  void  at  the  time  the  votes  were  can- 
vassed; that  they  indorse  upon  each  the  specific  reason  for  its  re- 
jection, and  that  they  place  the  same  in  a  separate,  sealed  package, 
and  indorse  on  the  outside  thereof  their  names,  as  canvassena,  and 
the  number  of  ballots  contained  therein,  and  that  they  deposit  such 
package  with  the  town  clerk  of  Bolton,  with  the  original  statement 
of  the  canvass,  and  that  the  town  clerk  of  Bolton  bring  into  court,  at 
a  time  and  place  to  be  fixed  in  the  order,  the  said  original  statement 
of  canvass,  together  with  said  package  of  rejected  ballots;  and  that 
said  board  of  canvassers  make  return  of  their  doings  under  said  writ 
,to  the  court  at  said  time  and  place,  and  await  the  further  order  of 
the  court. 

Order  denying  writ  reversed.     Writ  of  mandamus  directed  to  Issue  In 
accordance  with  tlie  opinion  herein.    All  concur. 


(62  App.  Div.  S14.) 

BECKER  et  al.  V.  KRANK  et  at 
(Supreme  Court,  Appellate  Division,  Third  Department.    7ane  28,  1901.) 

L  Statdtb  of  Frauds— Debt  of  Afotheb— Sufficiknot  of  Mehorakduic. 
An  Instrument  reciting  that  "the  undersigned,  K.,  hereby  agrees  to 
pay  to  B.  a  bill  of  $265.50  against  C."  within  a  certain  time,  Is  not  a 
sufficient  memorandum  to  comply  with  the  statute  of  frauds,  where  the 
actual  agreement,  as  shown  by  the  evidence,  was  that  defendants 
would  pay  the  bill  on  condition  that  the  plaintiffs  would  discontinue  an 
action  against  C.  therefor,  and  extend  the  time  for  Its  payment 

X  Bahb— Orioiral  Oblioatio^. 

Such  instrument  will  not  be  enforced  as  a  promise  to  pay  an  original 
debt  of  the  defendants,  where  there  is  no  evidence  that  any  benefit 
passed  to  the  defendants  in  consideration  for  their  promise. 

Appeal  from  trial  term. 

Action  by  De  Witt  C.  Becker  and  another,  as  surviving  membeiB 
of  the  co-partnership  firm  of  David  Bradt,  Becker  &  Co.,  against 
John  Krank  and  another.  From  a  judgment  in  favor  of  ttie  plain- 
tiffs, defendants  appeal.    Beversed. 
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The  action  is  npon  a  written  instrnment,  of  which  the  following 
is  a  copy: 

"Schenectady,  N.  T.,  Aagust  11,  189T. 

"We^  tbe  nnderelgned,  John  Krank  and  John  L.  Mynderse,  hereby  agree 
to  pay  David  Bradt  Becker  &  Co.  a  bill  of  two  hnndred  and  sizty-flTe  dollars 
and  fifty  cents  ($265,80)  against  Church  &  Jones  between  now  and  Tuesday 

next  ^7GGk 

"[Signed]  John  Krank. 

"John  L.  Mynderse." 

The  trial  coart  directed  a  verdict  for  the  plaintiffs,  upon  whioh 
judgment  was  entered,  and  from  that  judgment  this  appeal  is  taken. 

Argued  before  PABKEB,  P.  J.,  and  KELLOQQ,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

Frank  Cooper  and  B.  J.  Cooper,  for  appellants. 

John  A.  Delehanty  and  James  J.  Farren,  for  respondents. 

PABE3:B,  p.  J.  The  court  of  appeals  have  held  that  the  defend- 
ants are  not  liable  upon  the  writing  in  question,  as  upon  a  note 
importing  a  consideration.  Bradt  v.  Krank,  164  N.  Y.  515,  58  N. 
E.  657.  Upon  the  second  trial,  the  plaintiffs,  abandoning  that  claim, 
seek  to  hold  them  as  upon  a  written  promise  to  pay  the  sum  speci- 
fied, based  upon  a  valuable  consideration.  To  this  the  defendants 
make  two  answers:  First,  that  no  consideration  for  the  promise 
has  been  shown;  second,  that  the  promise  being  clearly,  and  by  its 
very  terms,  one  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  it  must  be  in  writing,  under  the  statute  of  frauds,  and 
that  the  writing  in  question  is  not  sufficient  under  that  statute 
to  sustain  the  liability  claimed  against  the  defendants. 

The  defendants'  first  objection  is  not  free  from  doubt;  but  it 
is  not  necessary  to  pass  upon  that  question,  for  the  reason  that 
their  second  objection  is  a  complete  answer  to  the  plaintiffs'  right 
of  recovery.  The  evidence  as  to  the  circumstances  under  which 
the  writing  was  executed  and  delivered  is  so  very  meager  that  it 
is  extremely  difficult  to  tell  precisely  what  they  were;  but  one  fact 
seems  clearly  to  appear, — ^that  the  writing,  if  it  was  executed  and 
delivered  to  the  plaintiffs  npon  any  consideration  whatever,  was 
executed  and  delivered  upon  their  promise  to  withhold  the  entry 
of  judgment  against  Church  &  Jones,  discontinue  the  action  then 
pending  against  them,  and  extend  the  time  of  payment  of  the  debt 
then  owing  from  them  to  the  plaintiffs.  The  contract,  then,  be- 
tween the  plaintiffs  and  the  defendants,  was  an  executory  one  as 
to  both  parties.  The  plaintiffs  were  to  discontinue  pressing  their 
claim  against  Church  &  Jones,  and  extend  the  time- for  its  payment, 
and  the  defendants,  on  their  part,  were  to  pay  the  debt  within  a 
time  specified.  The  writing  in  question  expresses  but  a  small  part 
of  that  agreement,  and  also  incorrectly  expresses  that  part  of  the 
agreement  which  the  defendants  were  to  carry  out.  Thus,  the  writ- 
ing expresses  an  absolute  agreement  on  the  defendants'  part  to  pay 
that  debt  of  Church  &  Jones  on  Tuesday  of  the  next  week,  while 
the  actual  agreement  clearly  was  to  pay  it  on  condition  that  the 
plaintiffs  would  discontinue  the  action  and  extend  the  time  for  its 


Digitized  by 


Google 


80  71  NEW  YORK  SUPPLEMENT  (Sup,  CL 

and  106  New  Tork  State  ReDortcr 

payment.  So  the  writing  not  only  omits  to  express  that  part  of 
the  agreement  which  the  plaintiffs  assomed,  but  fails  to  express  a 
very  impmrtant  part  of  the  t^peement  which  the  defendants  as- 
sumed.   Therefore  the  agreement  is  not  sufficient  undee  the  statute. 

It  is  a  well-settled  role  in  this  state  that  the  memorandum  re- 
quired by  the  statute  "must  contain  all  the  substantial  and  mate- 
rial terms  of  the  contract  between  the  parties.  It  must  show  on 
its  face  what  the  whole  agreement  is,  so  far  as  the  same  is  executory 
and.  remains  to  be  performed  and  rests  upon  unfulfilled  promise." 
I>rake  v.  Seaman,  97  K  Y.  230,  234;  Barney  v.  Forbes,  118  N.  Y. 
585,  23  »■.  E.  890.  "The  whole  current  of  authority  in  this  state 
is  that  the  memorandum  must  contain  substantially  the  whole  agree- 
ment, and  all  its  material  terms  and  conditions,  so  that  one  reading 
It  can  understand  from  it  what  the  agreement  is."  Mentz  t.  New- 
witter,  122  N.  Y.  497,  25  N.  E.  1044,  11  L.  R.  A.  97. 

The  plaintiffs  seek  to  avoid  this  difiQculty  by  urging  that  the  con- 
tract on  their  part  was  wholly  executed  when  the  defendants'  writ- 
ten promise  was  given.  But  evidently  this  claim  is  not  correct. 
The  evidence  of  Becker  shows  that  the  writing  in  question  had  been 
signed  by  Krank  and  delivered  to  him  before  any  act  whatever  was 
done  towards  discontinuing  the  action.  It  was  in  his  possession 
and  exhibited  by  him  to  the  magistrate  when  he  directed  the  dis- 
continuance of  the  action.  Very  clearly,  when  he  received  it,  his 
part  of  the  agreement  was  still  to  be  performed,  and,  if  he  had  then 
refused  to  discontinue,  he  would  have  had  in  his  possession  a  writ- 
ten agreement  that  apparently  imposed  upon  the  defendants  an 
obligation  they  never  assumed.  When  the  writing  was  executed 
and  delivered,  the  condition  upon  which  the  defendants  were  to 
make  the  paj-ment  therein  promised  was  still  unperformed  by  the 
plaintiffs,  and  was  nowhere  expressed  in  such  writing.  It  was  there- 
fore, under  the  authorities  above  cited,  insufficient  to  sustain  the 
promise. 

The  plaintiffs  further  urge  that  the  defendants'  promise  contained 
in  the  writing  was  not  one  to  pay  the  debt  of  another,  but  to  pay 
an  original  one  of  their  own.  'The  facts  will  not  sustain  this  claira. 
So  far  as  the  evidence  discloses,  no  advantage  or  benefit  whatever 
passed  to  these  defendants  in  consideration  of  their  promise.  The 
sole  consideration  was  one  running  to  Church  &  Jones  to  discon- 
tinue against  them  and  extend  the  payment  of  their  debt.  No  proof 
that  such  action  was  of  any  benefit  whatever  to  the  defendants  is 
anywhere  given.  See  White  v.  Rintoul,  108  N.  Y.  222,  15  N.  E.  318. 
No  valid  contract,  therefore,  was  proven  against  the  defendants, 
and  for  that  reason  the  nonsuit  should  have  been  granted. 

Judgment  reversed,  and  new  trial  granted;  costs  to  abide  the 
event.    All  concar. 
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(62  App.  DlT.  8S8.) 

HAssErrr  ▼.  banborn. 

(Supreme  Court,  Appellate  Division,  Third  Department    Jnne  28,  1001.) 

1.  Rkplbvin— Bailmbmt— Plbdob. 

Where  plaintiff  purcLnsed  a  borse  at  a  foreclosure  sale,  but  allowed 
the  mortgagor  to  retain  possession  of  It,  and  the  mortgagor  agreed  with 
the  proprietor  of  a  livery  stable  that  he  should  hold  the  horse  as  security 
for  money  due  tm  the  keeping  of  this  and  another  horse,  such  agree- 
ment did  not  bind  plalntifT,  but  he  was  entitled  to  recover  posaesslon  of 
the  horse. 

Sl  Saub— Plbadino— Libn. 

Where,  in  an  action  to  recover  possession  of  a  horse,  defendant  claimed 
possessloo  under  an  agreement  with  plalntUf's  bailee,  such  possession 
cannot  be  Justified  by  a  claim  of  a  lien,  when  no  such  claim  ia  pleaded 
or  made  on  trlaL 

Appeal  from  trial  term,  Ohemang  county. 

Action  by  J.  John  Hassett  against  John  Sanborn.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.    AfiQrmed. 

This  action  was  brought  to  recover  the  possession  of  a  horse.  The  com- 
plaint alleged  that  the  plaintiff  was  the  owner  of  a  certain  horse,  which  the 
defendant,  who  kept  a  livery  stable,  refused  to  deliver  to  the  plaintiff.  The 
answer  denied  the  plaintiffs  ownership,  and  claimed  the  right  to  the  pos- 
session of  the  borse  under  an  agreement  made  with  one  Emory  Q.  Drake, 
from  whom  the  defendant  received  it,  that  defendant  should  hold  it  as 
security  for  board  and  care  furnished  by  him  for  this  and  another  horse. 
The  action  was  tried  in  the  city  court  of  Elmlra  before  the  city  Judge  and 
a  Jury,  who  awarded  possession  of  the  horse  to  the  defendant  The  Judg- 
ment entered  on  the  verdict  was,  on  an  appeal  therefrom,  reversed  by  the 
county  court  of  Chemung  county,  and  from  such  Judgment  of  reversal  this 
appeal  is  taken. 

Argued  before  PABKEB,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

Francis  X.  Digney,  for  appellant. 
Frederic  H.  Farr,  for  respondent. 

EDWARDS,  J.  The  undisputed  evidence  clearly  established  the 
fact  that  at  the  sale  under  the  foreclosure  of  the  chattel  mortgage 
made  by  Drake  the  plaintiff  became  the  owner  of  the  horse  in  ques- 
tion. He  thereafter  permitted  Drake  to  use  the  horse  for  its  keeping 
ontil  the  plaintiff  could  dispose  of  it.  Instead  of  keeping  the  horse 
in  his  own  barn,  Drake,  without  the  authority  or  knowledge  of  the 
plaintiff,  made  an  arrangement  with  the.  defendant,  who  was  a  livery 
stable  keeper,  for  the  keeping  of  this  and  another  horse,  and  there- 
after agreed  that  the  defendant  might  hold  this  horse  as  security  for 
the  amount  due  him  for  the  care  and  keying  of  both.  On  learning 
that  the  defendant  had  the  custody  of  the  horse,  the  plaintiff  de- 
manded possession,  which  was  refused.  The  agreement  between 
Drake  and  the  defendant  was  not  binding  on  the  plaintiff.  As 
against  him,  the  defendant  had  no  right  to  hold  the  horse  by  virtue 
of  the  pledge  of  the  same  to  him  by  Drake.  That  the  naked  posses- 
sion of  a  chattel  confers  no  authority  upon  the  bailee  to  dispose  of 
the  same  by  sale  or  pledge,  without  the  consent  of  the  owner,  needs 
no  citation  of  authorities.  Nor  could  the  judgment  for  the  defendant 
71  N.Y.&— « 
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be  sustained  on  the  ground  of  a  lien  outside  of  the  agreement,  for 
the  reason  that  no  such  claim  was  set  up  in  the  answer  or  made  on 
the  trial.  Had  it  been  set  up,  it  would  have  been  of  no  ayail  as  a 
defense.  At  common  law  the  defendant  had  no  lien  on  the  horse 
for  its  keeping.  Fox  v.  McGregor,  11  Barb.  41.  Nor  had  he  a  lien 
under  the  statute,  for  the  reason  that  the  board  was  not  furnished 
"under  an  agreement  with  the  owner."    Laws  1897,  c.  418,  §  74. 

The  judgment  of  the  county  court  should  be  affirmed,  with  costs. 
All  concur. 


(82  App.  DiT.  638.) 

ST.  REGIS  PAPBR  CO.  T.  SANTA  OLARA  LUMBER  CO. 

(Supreme  Court,  Appellate  DiTlsIon,  Third  Department    June  28,  lOOL) 

Actioit— CLAnf  TO  Rbal  Propkbtt— Ln  PRiroBm  Cancrllatioit. 

Where  a  claim  is  made  In  an  action  affecting  the  title  of  land,  and  a 
lis  pendens  is  filed  as  authorized  by  Code  Civ.  Proc.  {  1670,  sncb  notice 
cannot  be  canceled  by  the  court  on  an  order  being  entered  dismissing 
tbe  complaint,  and  holding  that  the  title  of  land  is  not  affected,  from 
which  plaintiff  appealed,  which  appeal  is  stiU  pending. 

Appeal  from  qiecial  term. 

Action  by  the  St.  Regis  Paper  Company  against  the  Santa  Clara 
Lumber  Company.  From  an  order  denying  defendant's  motion  to 
cancel  a  lis  pendens  filed  by  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  PABKEB,  P.  J.,  and  KELLOQO,  EDWABDS, 
SMITH,  and  CHASE,  JJ. 

Henry  W.  Jessup,  for  appellant 

Brown,  Carlisle  &  Hugo,  for  respondent.  ' 

EELLOOG,  J.  The  plaintiff,  at  the  time  of  bringing  the  action, 
filed  a  lis  pendens,  wherein  are  described  the  defendant's  lands,  being 
some  32,000  acres,  in  the  Adirondaclc  region,  and  wherein  a  claim  is 
made  affecting  the  title  thereto.  The  motion  is  made  to  cancel  the 
notice  of  pendency  of  action  on  the  grounds  that  the  action  is  not 
one  "brought  to  recover  a  judgment  affecting  the  title,  or  the  posses- 
sion, use,  or  enjoyment  of  real  property,"  as  is  contemplated  by  sec- 
tion 1670  of  the  Code  of  Civil  Procedure.  It  is  settled  law  in  the 
courts  of  this  state  that,  where  it  appears  by  the  complaint  that  the 
recovery  of  the  judgment  sought  by  plaintiff  will  affect  "the  title,  or 
the  possession,  use,  or  enjoyment  of  real  property,"  the  filing  of  a 
lis  pendens  is  permissible,  and  in  such  case  the  court  has  no  power 
to  direct  cancellation  of  the  record  of  such  notice,  except  as  provid- 
ed in  section  1674.  Mills  v.  Bliss,  55  N.  Y.  139;  Beman  v.  Todd,  124 
N.  Y.  114,  26  N.  £.  326.  It  also  seems  to  be  well  settled  and  dete^ 
mined  that,  if  the  facts  set  forth  in  the  complaint  do  not  point  to  a 
recovery  of  a  judgment  which  will  affect  "the  title,  or  the  possession, 
use  or  enjoyment  of  real  property,"  a  lis  pendens  is  unauthorized,  and 
may,  on  motion,  be  canceled  of  record.  Fitzsimmons  v.  Drought, 
15  App.  DiT.  413;  Brox  v.  Riker,  56  App.  Div.  388,  67  N.  Y.  Supp.  772. 
It  is  obvious  from  the  wording  of  the  Code  provision  (section  1670) 
that  the  purpose  for  which  the  action  is  brought  is  controlling  as  to 
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the  right  of  plaintifF  to  file  a  notice  of  pendency  of  the  action.  If  the 
complaint  discloBes  the  clear  purpose  to  be  tbe  recovery  of  a  judg- 
ment affecting  real  property,  its  use,  possession,  or  enjoyment,  the 
right  to  file  a  lis  pendens  is  assured  by  section  1670.  The  filing  of 
a  lis  pendens  is  only  an  incident  to  the  action.  The  contest  over  all 
the  matters  set  forth  in  the  complaint,  as  also  over  the  sufiQciency  of 
the  complaint,  or  of  the  facts  therein  stated,  or  of  the  right  to  main- 
tain the  action,  must  be  all  fought  out  in  the  action  itself,  and  in  the 
mode  prescribed  by  our  practice.  The  result  reached  in  such  contest 
in  the  action  determines  the  propriety  and  limitations  of  the  notice 
filed.  No  separate  and  independent  contest  can  be  carried  on  with 
this  incident  to  the  action,  or  accessory,  so  long  as  the  contest  is 
continuing  with  the  principal.  It  is  only  where  it  is  apparent  from 
the  complaint  that  the  action  is  not  "brought  to  recover  a  judgment 
affecting  the  title  to  or  the  possession,  use,  or  enjoyment  of  real 
property" — ^fliat  i»,  that  such  is  not  the  purpose  of  the  action — ^that 
a  court,  on  motion,  may  direct  the  cancellation  of  the  record  of  the 
notice  on  grounds  other  than  those  prescribed  in  section  1674.  Such 
was  the  case  of  Brox  v.  Siker,  supra.  That  was  a  judgment  credit- 
or's action,  with  facts  alleged  which  disclosed  the  object  to  be  to 
trace  money  of  the  debtor  into  certain  real  property,  and  to  procure 
a  judgment  declaring  a  lien  thereon.  The  prayer  of  the  complaint, 
however,  asked  for  a  judgment,  also  declaring  a  lien  upon  other  real 
property,  but  set  forth  no  facts  which  disclosed  that  the  purpose  of 
the  action  was  to  impress  such  other  real  property  with  a  lien.  The 
court  held  that  the  only  purpose  disclosed  there  was  the  unwar- 
ranted exercise  of  a  new  and  very  dangerous  process  in  the  nature  of 
an  attachment,  which,  if  permitted  in  that  case,  might  be  operated 
in  any  commercial  case, — such  as  an  action  at  law  on  a  promissory 
note;  and  as  to  such  other  real  property  the  notice  of  lien  was  direct- 
ed to  be  canceled  of  record.  That  case  cannot  be  used  as  authority 
for  the  proposition,  however,  that  the  court  can  look  into  the  com- 
plaint for  any  other  purpose  than  to  discover  the  object  of  the  action. 
That  the  object  or  end  sought  cannot  be  wholly  determined  by  the 
prayer  in  a  complaint,  the  case  is  authority  for,  and  on  principle  we 
think  it  sound.  It  is  true  that  this  court,  having  in  review  the  com- 
plaint in  this  case  and  the  written  contract  upon  which  the  action 
solely  stands  (St.  Regis  Paper  Co.  v.  Santa  Clara  Lumber  Co.,  55  App. 
Div.  227, 228,  67  N.  Y.  Supp.  151),  held  "that  this  is  not  a  contract  for 
the  sale  of  any  standing  timber  or  trees,  nor  of  any  land  or  interest  in 
any  land";  and  further  held  that,  "beyond  question  the  contract  is 
one  relating  solely  to  chattels,  and  in  no  sense  is  it  a  contract  relat- 
ing to  realty,"  and  very  strongly  intimated  that  the  action  could  not 
be  maintained.  And  while  it  is  true  that  the  trial  court  has  dis- 
missed the  plaintifiTs  complaint  on  like  grounds,  still  the  plaintifF  is 
not  satisfied,  and  has  appealed.  The  case  has  not  been  finally  de- 
termined, and  the  question  is  still  in  the  court  whether  plaintifF  is  en- 
titled to  a  recovery  which  afFects  the  title,  possession,  use,  or  enjoy- 
ment of  the  32,000  acres  of  land  in  the  complaint  mentioned.  There 
can  be  no  doubt  that  the  action  was  brought  to  impress  upon  this 
land  a  lim,  a  claim  of  the  plaintiff,  which  affects  the  titl^  possessioa, 
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use,  or  enjoyment  in  some  measure  of  the  land  in  question;  and  that 
such  is  the  main,  if  not  the  only,  purpose  of  the  action,  is  also  appar- 
ent from  the  complaint.    In  addition  to  decreeing  a  lien  upon  the 
land  in  question  to  secure  performance  of  the  terms  of  the  con- 
tract, the  plaintiff  seeks  a  decree  for  specific  performance  by  the 
court  or  some  agency  under  its  control.    Such  .performance,  it  ia 
clear,  cannot  be  had,  except  these  lands  are  possessed  by  such  agency, 
and  such  right  of  possession  for  that  purpose  is  sought  to  be  estab- 
lished by  this  action.   The  effect  of  filing  a  lis  pendens  is  to  make  sub- 
sequent grantees  and  incumbrancers  parties  to  the  action  (section 
1671)  so  far  as  the  rights  by  them  acquired  in  the  ^operty  is  con- 
cerned, and  in  this  sense  has  all  the  force  of  an  attachment  upon 
property,  with  none  of  the  liabilities  attending  that  remedial  assist- 
ant.   But  this  consideration  is  a  matter  for  the  legislature  exclu- 
sively.   The  legislature  has  the  undoubted  power  to  arbitrarily  im- 
pound the  subject-matter  of  the  litigation  until  the  litigation  ends 
as  it  does  by  the  provisions  of  section  1670.    It  has  made  no  distinc- 
tion between  actions  apparently  founded  in  right  and  actions  wanton 
and  malicious,  nor  has  it  given  the  courts  discretion  in  the  matter. 
The  right  is  given  to  every  plaintiff  showing  by  a  complaint  a  pur- 
pose to  recover  a  judgment  which  will  affect  the  title,  possession,  use, 
or  occupation  of  real  property,  and  that  test  alone  must  determine 
the  right  to  cancel  the  record  of  a  lis  pendens  upon  motion  made 
upon  other  grounds  than  those  stated  in  section  1674  of  the  Code  of 
Civil  Procedure.    This  leads  to  the  conclusion  that  the  order  ap- 
I)ealed  from  should  be  afQrmed,  with  flO  costs  and  disbtirsements. 
All  concur. 


(62  App.  Dlv.  517.) 

HUNTINGTON  et  at  v.  CORTLAND  HOME  TBL.  00.  el  al. 

(Supreme  (3ourt,  Appellate  Division,  Tliird  Departmoit.    June  2S,  1901.) 

PBELruiKART  rifjUHCTXOK—Appr.rcATioH—CoMi»LATNT— Affidavit. 

Under  Code  Civ.  Proc.  S  803,  proTlding  that,  when  the  right  to  an 
Injunction  depends  on  the  nature  of  the  action,  it  may  be  granted  pend- 
ing the  action,  on  a  complaint  showing  plaintiff  entitled  to  a  judgment 
restraining  the  commission  or  continuance  of  an  act,  an  injunction  In 
such  case  cannot  be  granted  on  an  affidavit  alone,  no  complaint  beinR 
filed,  though  the  facts  thorein  stated  would  have  been  sufflcient  U  set 
forth  in  a  complaint. 

Appeal  from  special  term. 

Action  by  William  B.  Huntington,  executor,  and  others,  against 
the  C!ortland  Home  Telephone  Company  and  another.  Prom  an  or- 
der continuing  an  injunction  against  defendants  during  the  pendency 
of  the  action,  they  appeal.    Beversed. 

A  temporary  injunction  order  was  obtained  ex  parte  from  a  Justice  of  the 
supreme  court  by  the  plaintiffs,  restraining  the  defendant  from  erecting  Its 
poles  and  stretching  its  wires  thereon  In  the  highway  across  the  plalntifiTs' 
premises  in  the  city  of  Cortland.  And  an  order  granted  therewith  required 
defendants  to  show  cause  why  It  should  not  be  continued  during  the  pendency 
of  the  action.  Such  order  was  granted  upon  the  summons  and  two  affidavits 
setting  forth  the  reasons  why  such  rdlef  was  asked.  Upon  the  return  of 
BWA  order  at  special  term,  additional  affldarlts  were  read  by  the  plahtttffr 
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and  answering  affiaavita  were  used  by  the  defendants.  The  special  term 
made  an  order  continuing  such  Injunction,  and  restraining  the  defendant 
from  entering  upon  the  plaintiffs'  lands  and  performing  any  of  the  acts  com- 
plained of;  and  from  that  order  this  appeal  is  talcen. 

Argued  before  PARKEB,  P.  J.,  and  KELLOGG,  EDWABDS, 
SMITH,  and  CHASE,  JJ. 

Bronson  ft  DaviB  (Bowland  L.  Davis,  of  coonsel),  for  ai^llant. 
J.  &  T.  E.  Courtney  (O.  U.  Kellogg,  of  coonsel),  for  respondents. 

PARKEB,  P.  J.  It  is  a  serious  qoestion  whether  this  injunction 
should  not  have  been  denied  for  the  reason  that  the  plaintiffs  would 
have  a  full  and  adequate  remedy  at  law  for  all  the  acts  which  they 
seek  to  restrain.  Bat  we  may  not  pass  upon  that  question,  becanse 
the  plaintiffs'  practice  has  been  such  that  they  clearly  are  not  entitled 
to  hold  the  order  which  they  have  obtained.  It  appears  from  the 
affidavits  used  that  their  right  to  an  injunction,  if  any  they  have, 
depends  upon  the  nature  of  this  action.  It  is  clearly  one  given  by 
section  603  of  the  Code  of  Civil  Procedure.  In  such  a  case  a  motion 
for  a  temporary  injunction  can  be  based  only  upon  the  complaint, 
and  it  cannot  be  granted  upon  affidavits,  although  they  state  facts 
which,  if  properly  set  forth  in  a  complaint,  would  be  sufficient  to  sup- 
port the  order.  Under  that  section  it  must  aj^ar  fnnn  the  com- 
plaint not  only  that  the  plaintiffs  demand,  but  that  they  are  entitled 
to,  the  injunction.  In  tiiis  case  no  complaint  was  produced  before 
the  court.  The  plaintiffs'  attorney,  in  an  affidavit,  stated  that  it  was 
not  yet  drawn.  He  also  stated  what  relief  he  would  ask  therein  be- 
cause of  the  facts  stated  in  the  affidavit,  but  manifestly  the  complaint 
did  not  show  anything.  It  was  not  yet  in  existence.  A  complaint 
cannot  even  be  helped  out  by  affidavits.  Stull  v.  Westfall,  26  Hun,  Ij 
Heine  v.  Rohner,  29  Ar).  Div.  239,  242,  61  N.  Y,  Supp.  427.  Much 
less  can  affidavits  take  the  place  of  a  complaint,  and  act  in  lieu  of 
one.  Sanders  v.  Ader,  26  App.  Div.  176,  49  N.  T.  Supp.  964;  Wood- 
bum  V.  Hyatt,  34  App.  Div.  246,  54  N.  Y.  Supp.  597.  Within  the 
anthority  of  these  cases,  the  papers  upon  which  tiiis  order  was  grant- 
ed were  entirely  insufficient  to  sustain  it,  and  for  that  reason  it 
must  be  reversed. 

Order  reversed,  with  |10  costs  and  disbursiements.    All  concur. 


(35  Misc.  Rep.  320.) 

PEOPLE  ex  rel.  DONOHUB  v.  WALTON.  Sheriff. 

(Supreme  Ctonrt,  Special  Term,  Kings  County.    June  19,  1901.) 

6uHDAT— Courts — Validitt  o»  Convictton. 

Under  Code  Civ.  Proc.  S  6,  providing  that  a  court  shall  not  be  opened 
or  transact  any  business  on  Sunday,  but  also  declaring  that  a  magistrate 
may  exercise  his  jurisdiction  where  it  is  necessary  to  preRerve  the  peace, 
or  to  arrfest,  commit,  or  discharge  a  person  charged  with  an  offense,  a 
conviction  and  commitment  by  a  magistrate  on  Sunday  is  illegal. 

Habeas  corpus  by  the  people,  on  the  relation  of  Johana  Donohue, 
against  William  Walton,  sheriff  of  Kings  county.  Demurrer  to  re- 
turn.   Belator  discharged. 
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Mitchell  May,  for  relator. 
Robert  Elder,  for  respondent. 

QAYNOR,  J.  By  the  return  it  appears  that  the  relator  is  de- 
tained in  the  county  jail  under  a  warrant  of  commitment  made  by 
a  magistrate  of  the  city  of  New  York.  The  certificate  of  conviction 
and  warrant  of  commitment  (Code  Or.  Proc.  §§  891,  892)  recite  that 
she  was  brought  before  the  said  magistrate  on  June  2,  1901,  npon 
complaint  of  being  a  vagrant,  and  that  on  the  said  day  the  magis- 
trate heard  the  case  and  convicted  her,  and  committed  her  to  the 
county  jail  for  one  month  at  hard  labor. 

As  the  day  was  Sunday  it  is  claimed  that  the  certificate  of  convic- 
tion and  warrant  of  commitment  are  void.  This  is  so.  At  common 
law  no  judicial  act  could  be  done  on  Sunday.  Story  v.  Elliot,  8 
Cow.  27,  18  Am.  Dec.  423;  Van  Vechten  v.  Paddock,  12  Johns.  178, 
7  Am.  Dec.  303.  The  same  rule  is  substantially  declared  by  section 
6  of  our  Code  of  Civil  Procedure.  The  reservation  therein  that  "this 
section  does  not  prevent  the  exercise  of  the  jurisdiction  6f  a  magis- 
trate where  it  is  necessary  to  preserve  the  peace,  or,  in  a  criminal 
case,  to  arrest,  commit  or  discharge  a  person  charged  with  an  of- 
fense," does  not  permit  of  a  trial  on  Sunday.  The  words  "commit 
or  discharge"  have  no  reference  to  a  trial.  They  mean  simply  that 
persons  arrested  can  be  discharged  on  Sunday  by  a  magistrate  if 
there  be  no  ground  for  holding  them,  or  that  they  can  be  committed 
for  a  hearing  if  that  be  the  proper  course. 

The  relator  is  discharged. 


(U2  App.  DiT.  503.) 

HARVEY  r.  TRtJBT  et  aL 

(Supreme  Court  Appellate  Division,  Fourth  Department.    June  4. 1901.) 

MOBTGAOES— FORBCLOSUBB— COUPLAIKT— MATUBrrr  OF   BOKD. 

Where  a  complalat  in  foreclosure  alleged  that  the  mortgage  had  been 
given  to  secure  a  bond,  and  that  the  mortgage  had  fallen  due  and  not 
been  pnid,  but  it  was  not  alleged  that  there  was  any  default  in  the 
payment  of  the  bond,  the  complaint  was  demurrable. 

Appeal  from  Erie  county  court 

Suit  by  Adalbert  J.  Harvey,  as  trustee  of  the  Buffalo  &  Troy  Land- 
Mortgage  Syndicate,  against  Fred  Truby  and  others.  From  a  decree 
overruling  a  demurrer  to  the  complaint,  complainant  appeals.  Af- 
firmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WJlr 
LIAMS,  and  RUMSEY,  JJ. 

Thomas  A.  Sullivan,  for  appellants. 
Clark  H.  Timerman,  for  respondent. 

RUMSEY,  J.  The  action  was  brought  to  foreclose  a  mortgage. 
The  appellants  interposed  a  demurrer  upon  the  ground  that  the  com- 
plaint did  not  state  facts  8u£Qcient  to  constitute  a  cause  of  action. 
This  demurrer  was  overruled  by  the  county  court,  and  an  interlocu- 
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toiy  judgment  was  entered  for  the  plaintiff,  and  from  that  judgment 
this  appeal  is  taken. 

The  allegation  of  the  complaint  is  that  the  moi-tgage  in  suit  pro- 
vided for  the  payment  of  the  smn  of  |19,103.30,  with  interest  from 
the  19th  of  December,  1892,  in  three  equal  annual  payments,  with 
interest  from  the  date  of  the  mortgage.  There  was  a  further  allega- 
tion that  the  plaintiff  was  the  owner  of  the  bond  and  mortgage;  that 
the  mortgage  had  become  due  on  the  19th  of  December,  1895,  and 
had  not  been  paid;  and  the  relief  asked  was  that  the  mortgage  be 
foreclosed.  It  was  alleged  in  the  complaint  that  the  mortgage  had 
been  given  as  collateral  security  for  a  certain  bond,  but  there  was  no 
allegation  as  to  the  amount  of  the  bond  or  the  terms  of  its  payment, 
and  there  was  no  suggestion  that  the  bond  had  ever  become  due, 
or  that  there  had  ever  been  any  default  in  its  payment.  This  is  a 
fatal  defect  in  the  c<Huplaint,  for  which  the  demurrer  should  have 
been  sustained.  In  an  action  to  foreclose  a  mortgage  like  this, 
which  has  been  given  as  collateral  security  for  a  bond,  and  where  the 
indebtedness  arises  upon  the  bond,  the  bond  is  the  principal  security, 
and  the  collateral  can  only  be  enforced  in  case  of  the  failure  to 
perform  the  conditions  of  the  bond;  and  the  rule  is  that  a  breach  of 
the  bond  must  be  averred.  In  such  a  case  the  contract  or  mortgage 
between  the  parties  is  only  broken  in  default  of  the  performance  of 
the  condition  of  the  bond,  and  that  breach  must  be  alleged  in  order 
that  the  mortgagee  may  enforce  the  security  which  has  been  given 
to  him,  to  be  enforced  only  upon  breach  of  its  condition.  Coulter 
V.  Bower,  64  How.  Prac,  132;  Cornelius  v.  Halsey,  11  N.  J.  Eq.  28. 
In  the  last  case  it  was  said  that  the  mortgage  was  merely  security 
for  the  debt,  and  cannot  be  separated  from  it.  The  complainant  is 
not  entitled  to  a  decree  upon  the  mortgage  unless  be  is  entitled  to 
the  payment  of  the  debt  which  the  mortgage  is  given  to  secure;  and 
therefore  it  must  be  made  to  appear  in  such  cases,  before  the  plaintiff 
can  foreclose  his  mortgage,  that  the  debt  which  it  was  given  to  se- 
cure is  unpaid.  The  precise  question  seems  to  have  been  determined 
in  the  case  of  Ryan  v.  Holliday,  110  Cal.  335,  42  Fac.  891,  where  it  is 
held  that,  in  an  action  to  foreclose  a  mortgage  securing  a  note,  the 
breach  of  the  contract  to  pay  the  note  is  the  essence  of  the  cause  of 
action,  and  must  be  alleged,  and  a  failure  to  allege  nonpayment  of 
the  note  is  fatal  to  the  cause  of  action. 

Other  objections  are  made  to  the  complaint,  which  we  do  not  think 
are  well  taken;  but,  for  the  reasons  stated  above,  we  conclude  that 
the  demurrer  was  well  taken,  and  the  interlocutory  judgment  over- 
ruling it  should  be  reversed,  and  judgment  given  for  the  demurring 
defe^ants  upon  the  demurrer,  with  costs,  with  leave  to  the  plaintiff 
to  amend  the  complaint  within  20  days  upon  payment  of  costs. 
All  concur. 
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ELLIS  T.  BAKER. 

(Supreme  Conrt,  AppeQate  Division,  Tblrd  Department    June  28.  1901.) 

Faub  iHPBiBOiniBiiT — Officbr— Vende — Place  or  Arrest. 

Under  Code  Clr.  Proc.  {  983,  proTiding  that  an  action  against  a  public 
officer  for  an  act  done  In  vlrtne  of  hlB  office  must  be  tried  in  tlie  county 
where  tlie  cause  of  action,  or  some  part  thereof,  arose^  An  action  for 
false  Imprisonment  against  a  deputy  sheriff  of  W.  county  was  properly 
brought  in  S.  county,  where  plaintiff  was  arrested,  though  he  was  im- 
prisoned in  W.  county,  since  part  of  the  cause  of  action  arose  in  S. 
county. 

Appeal  from  special  term. 

Action  by  Sampson  Ellis  against  CSiarlea  Baker.  From  an  order 
changing  the  venue,  plaintiff  appeals.    Beversed. 

Argued  before  PARKEB^  P.  J,  and  KELLOGG,  EDWAKDS, 
SMITH,  and  CHASE,  JJ. 

James  F.  Swanick,  for  appellant. 
George  8.  Baley,  for  reapondeat. 

FEB  CURLAM.  This  is  an  appeal  from  an  (H^er  granting  motion 
to  change  the  place  of  trial  from  Saratoga  county  to  Warren  county, 
on  the  ground  that  the  latter  is  the  proper  county.  The  action  was 
for  false  imprisonment.  From  the  papers  osed  on  the  motion,  there 
is  no  donbt  that  the  plaintiff  was  arrested  in  Saratoga  coonty  by  the 
defendant,  who  was  deputy  sheriff  of  Warren  county,  and  was  by  him 
carried  therefrom  to  and  imprisoned  in  the  jail  of  Warren  county. 
As  part  of  the  cause  of  action,  therefore,  arose  in  Saratoga  county, 
the  action  was  properly  brought  there  (section  983,  Code  Civ.  Proc), 
and  the  defendant  was  not  entitled  to  a  change  of  yenue  on  the 
ground  on  which  motion  was  made. 

Order  reversed,  with  flO  costs  and  disbursements. 


OITTY  V.  ALLBN  et  aL 

(Supreme  Oonrt,  Appelate  Division,  Fourth  Department    7nne  10,  1901.) 

Motion  for  Directed  V«BDrcT— Ekfkct— Dibcharqe  oir  Jury. 

Where  at  the  close  of  the  evidence  each  party  moves  for  the  direction 
of  a  verdict,  the  court  may  discharge  the  jury,  and  either  decide  the  case 
at  the  trial,  or  direct  that  briefs  be  submitted  and  arguments  heard 
later,  as  though  the  trial  had  been  without  a  Jury. 

Appeal  from  trial  term,  Erie  county. 

Action  by  William  Gitty  against  Henry  O.  Allen  and  others. 
From  a  judgment  in  favor  of  defendants,  plaintiff  aj^eals.    Aflftrmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  W^Ilr 
LIAMS,  and  RUMSEY,  JJ. 

Eugene  W.  Harrington,  for  appellant. 
Martin  Clark,  for  respondents. 

RUMSEY,  J.  This  action  was  brought  to  recover  rent  due  for 
canal  boats  leased  by  the  plaintiff  to  the  defendants  in  the  year 
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1898.  The  defendants  admit  the  leasing,  but  allege  that  the  canal 
boats  were  rented  by  the  plaintiff  for  use  upon  a  certain  contract 
which  the  defendants  then  had  with  the  state  of  New  York  upon 
the  canal  enlargement,  and  that  the  agreement  was  made  with  the 
express  understanding  that,  if  the  work  undef'  the  contract  was 
stopped  by  order  of  the  proper  officials,  the  contract  for  the  hire 
of  the  boats  should  cease  and  be  at  an  end.  It  is  further  alleged 
that  the  work  was  stopped  on  the  16th  of  May,  1898,  and  has  never 
been  resumed,  for  which  reason  the  defendants  insist  that  they  are 
not  liable  for  rent  beyond  that  time.  The  case  came  on  for  trial 
before  the  court  and  a  jury.  Evidence  was  given  upon  both  sides. 
At  the  close  of  the  testimony  each  party  moved  for  a  direction  of 
a  verdict,  although  the  testimony  was  quite  contradictory,  and  the 
evidence  upon  the  question  whether  the  contract  contained  the  pro- 
visions alleged  by  lie  defendants  could  not  be  reconciled.  Pending 
that  motion  the  court  discharged  the  jury  from  any  further  consid- 
eration of  the  case,  and  directed  that  briefs  should  be  submitted, 
and  that  arguments  would  be  heard  at  a  later  day.  No  objection 
was  taken  by  either  party  to  this  course,  and,  in  pursuance  with 
those  directions,  briefs  were  submitted  to  the  court,  after  which  a 
decision  was  filed  as  in  cases  where  a  trial  has  been  had  before 
the  court  without  a  jury.  The  court  sustained  the  claim  of  the  de- 
fendants, and  directed  judgment  to  be -entered  for  them.  Excep- 
tions were  filed  to  this  decision,  and  after  judgment  had  been  en- 
tered this  appeal  was  taken. 

There  is  nothing  in  the  case  to  take  it  out  of  the  usual  rule  that 
where,  at  the  close  of  the  evidence,  each  party  moves  for  a  direc- 
tion of  a  verdict,  the  case  thereupon  becomes  one  for  the  determina- 
tion of  the  court.  If  the  court  had  seen  fit,  it  might  have  decided 
the  case  at  the  trial;  and,  if  there  had  been  evidence  to  sustain 
its  decision,  it  coald  not  be  here  questioned.  Persons  v.  Hawkins, 
41  App.  Div.  171,  58  N.  Y.  Supp.  831;  McLeod  v.  Hunter,  49  App. 
Div.  131,  63  N.  Y.  Supp.  153.  The  fact  that  the  court  did  not  pur- 
sue this  coarse,  but  preferred,  rather,  to  continue  the  trial  as  though 
it  had  been  had  without  a  jury,  is  of  no  importance.  At  most, 
the  only  effect  of  it  could  be  that  this  trial  should  be  reviewed  in 
the  same  manner  as  any  other  trial  before  a  court  without  a  jury; 
and  this  court  may  consider  the  evidence,  and,  if  it  comes  to  the 
conclusion  that  the  decision  was  contrary  to  the  facts,  it  may  re- 
verse the  judgment  and  send  the  case  back  for  a  new  trial.  That 
has  been  done,  and  an  examination  of  the  case  satisfies  us  that  there 
was  ample  evidence  to  sustain  the  conclusion  which  the  court  reach- 
ed, and*  for  that  reason  the  judgment  must  be  affirmed,  with  costs. 
All  concur. 
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DOWLINO  T.  PALMER,  Secretary  of  Board  of  Edacatton,  et  aL 

(Supreme  Conrt,  Special  Term,  Kings  Gonnty.    June,  1901.) 

Schools— Jamitorb— Pat  Roll— Names  of  Helpers— Patmbht  o»  Salary- 
Mandamus. 

Where  there  was  no  authority  for  the  requirement  of  the  municipal 
civil  service  commission  that  there  should  appear  on  the  pay  roll,  in 
connection  with  the  name  of  the  Janitor  of  a  public  school,  the  names 
of  the  persons  employed  to  help  him,  and  the  amount  paid  them,  such 
matter  Is  mere  surplusage,  furnishing  no  defense  to  mandamus  to  compel 
the  secretary  and  treasurer  of  the  school  board  to  draw  and  slgrn  a  war- 
rant for  a  Janitor's  pay. 

Application  for  a  peremptory  writ  of  mandamuB  by  John  Dowling 
against  A.  Emerson  Palmer  and  another,  as  secretary  and  treasurer 
of  the  board  of  education  of  the  city  of  New  York,  to  require  them 
to  draw  and  sign  a  warrant  for  petitioner's  pay  as  janitor  of  a  pub- 
lic school.'    Granted. 

Sanders  Shanks,  for  petitioner. 
Luke  D.  Stapleton,  for  respondents. 

GAYNOa,  J.  By  section  1075  of  the  city  charter  it  is  provided 
that  janitors  of  the  public  school  houses  shall  be  appointed  by  the 
borough  school  boards.  It  is  conceded  that  this  petitioner  is  and 
has  been  for  several  years  janitor  of  public  school  No.  26  in  Brook- 
lyn borough  at  a  fixed  compensation  of  |2,445  a  year,  payable  month- 
ly. The  payroll  presented  to  the  said  secretary  shows  that  the  pe- 
titioner is  such  janitor  at  the  said  yearly  compensation,  and  in  the 
appropriate  column  the  sum  of  1203.75  is  set  down  as  due  to  him 
for  May,  190L    This  suffices  to  require  that  he  be  paid. 

The  reason  given  for  refusing  to  draw  a  warrant  to  the  peti- 
tioner for  the  said  sum  due  him  is  that  on  the  payroll  there  appear 
in  connection  with  his  name  the  names  of  the  persons  he  employs 
to  help  him  sweep  and  scrub,  and  the  amounts  he  pays  them  there- 
for. It  appears  that  heretofore  this  information  has  never  been 
on  such  payrolls,  but  that  the  secretary  of  the  municipal  civil  serv- 
ice commission  required  that  it  should  be  put  on  this  payroU  for 
May  and  thereafter.  There  is  no  authority  for  this  requirement. 
The  school  board  is  required  by  law  to  appoint  a  janitor  to  care 
for  and  clean  each  school  house.  He  necessarily  has  to  employ 
more  or  less  help,  but  that  is  a  thing  with  which  city  officials  have 
nothing  to  do.  Such  helpers  are  not  paid  by  the  city,  and  their 
names  on  the  payroll  are  mere  surplusage;  as  much  so  as  would  be 
the  names  of  the  employes  of  any  contractor  with  the  city.*  The 
respondents  are  quite  right  in  saying  that  such  matter  should  not 
be  on  the  payroll,  and  in  asking  for  a  judicial  decision  thereon. 
At  the  same  time  such  surplusage  on  the  payroll  is  not  a  reason  for 
refusing  the  petitioner  the  writ  he  prays  for. 

This  payroll  is  certified  by  the  assistant  secretary  of  the  said 
civil  service  commission  to  the  effect  that  the  persons  named  there- 
on are  appointed  or  employed  under  the  civil  service  law,  which 
means  from  the  civil  service  eligible  lists.    This  cannot  refer  to 
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the  said  helpers,  for  if  it  did  it  would  be  antrue.  It  refers  only  to 
the  janitors,  the  said  information  as  to  helpers  being  useless  sur- 
plusage. The  payroll  shows  the  necessary  facts  as  to  this  peti- 
tioner, 1.  e.,  that  he  is  the  janitor,  that  his  yearly  pay  is  |2,446  and 
that  1203.75  is  due  him  for  May;  and  he  and  all  the  other  janitors 
should  now  be  paid  without  putting  them  to  the  trouble  and  ex- 
pense of  compelling  new  payrolls  to  be  made  out,  and  to  pass  the 
various  stages  of  routine,  l^e  payrolls  can  hereafter  be  made  with- 
out containing  such  surplus  matter  and  the  secretary  of  the  cItII 
service  commission  can  be  required  by  writ  of  mandamus  to  certify 
them;  if,  indeed,  such  certification  be  necessary  at  all.  People  t. 
Knox,  45  App.  Div.  537,  61  N.  Y.  Supp.  472. 

!No  objection  to  this  application  as  the  proper  remedy  was  taken 
by  the  learned  counsel  for  the  city,  but  on  the  contrary  with  com- 
mendable fairness  he  united  in  requesting  that  the  court  decide  the 
dispute  involved  for  future  guidance  and  in  order  to  save  these 
janitors  further  trouble  and  expense. 

Let  the  writ  issue. 


(35  Misc.  Rep.  446.) , 

COTJGHLIN  T.  cm  OF  NEW  YORK. 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1901.) 

MumciFAii  Contracts— Board  oip  Estimatb — Finding — Intbrbst. 

Laws  1900,  c.  678,  authorized  the  board  of  estimate  of  New  York  City 
to  paBs  on  a  claim  of  plaintiff  for  contract  work  which  he  had  per- 
formed, and  directed  the  comptroller  to  pay  the  sum  certified  to  as  the 
reasonable  value  of  the  work,  with  Interest  thereon.  The  board  cer- 
tified a  certain  sum  as  the  value  of  the  work.  Beld,  that  plaintiff  was 
entitled  to  Interest  on  snch  sum  from  the  time  of  the  performance  of 
the  work. 

Action  by  Ellen  Coughlin,  as  administratrix  of  Michael  Coughlin, 
deceased,  against  the  city  of  New  York.    Judgment  for  plaintiff. 

Geo.  W.  Stephens,  for  plaintiff. 

John  Whalen,  Corp.  Counsel,  and  (Charles  Blandy,  Asst.  Corp. 
Counsel,  for  defendant. 

McADAM,  J.  Between  June  22,  1888,  and  December  22,  1889, 
the  plaintiff's  intestate,  under  a  contract  between  him  and  Long 
Island  City,  cleaned  the  streets  and  sewers  of,  and  removed  the  ashes 
and  garbage  from,  the  First  ward  of  Long  Island  City.  The  amount 
due  the  contractor  for  the  said  services  ($3,862.50)  was  audited  and 
allowed  by  the  common  council  of  that  municipality,  but  no  pay- 
ment was  made  for  said  services.  In  1900  the  legislature  passed 
an  act  (Laws  1900,  c.  678)  providing,  for  the  payment  of  the  said 
claim.  The  statute  authorized  the  board  of  estimate  and  appor- 
tionment of  the  city  of  New  York,  in  its  discretion,  to  inquire  into 
the  facts  relative  to  the  justness  of  the  contractor's  claim,  as  a 
matter  of  fact,  against  the  city  of  New  York  for  the  performance 
of  the  aforesaid  services,  and  if  it  should  appear  to  said  board  that 
the  services  were  actually  performed,  and  were  actually  ordered, 
directed,  or  contracted  for  by  the  common  council  of  Long  Island 
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City,  acting  in  its  ofiBcial  capacity,  and  "that  the  fair  and  reason- 
able value  of  the  work  was"  the  sum  of  |8,862.50,  directed  the  said 
board  to  so  certify  the  said  sum  in  writing,  which  sum,  or  any  lesser 
sum  which  the  said  board  might  determine  and  certify  in  writing 
that  the  work  "was  reasonably  worth,"  the  comptroller  was  author- 
ized and  directed  to  pay  to  plaintiff,  "together  with  interest  on  the 
aggregate  sum  so  certified."  The  statute  further  provided  that  the 
amount  paid  should  be  charged  to  and  made  out  of  any  unexpended 
balance  of  any  appropriation  made  to  any  of  the  departments  or 
funds  of  Long  Island  City  for  1888  and  1889,  and,  if  there  should 
be  no  such  unexpended  balance,  an  action  might  be  brought  against 
the  defendant  for  the  amount  certified  by  the  board  of  estimate  and 
apportionment,  and  that  in  said  action  judgment  for  the  amount 
awarded  by  said  board,  with  interest,  should  be  entered,  without 
costs.  In  April,  1901,  the  board  of  estimate  and  apportionment, 
pursuant  to  the  provisions  of  the  statute  referred  to,  certified  that 
the  fair  and  reasonable  value  of  the  services  performed  by  the 
contractor  "is"  $3,862.50.  The  foregoing  facts  are  properly  pleaded 
in  the  complaint,  which  demands  judgment  for  |3,862.50,  "with"  in- 
terest thereon  from  the  average  date,  March  22,  1889,"  and  costs. 
The  defendant,  by  its  answer,  admits  all  the  facts,  and  as  a  defense 
alleges  that  it  is  not  liable  for  interest,  except  from  April  15,  1901, 
on  which  date  the  certificate  of  the  board  of  estimate  was  filed  in 
the  office  of  the  c(Muptroller,  and  that  under  the  terms  of  the  stat- 
ute it  is  not  liable  for  costs.  And  the  defendant  offers  to  allow 
the  plaintiff  to  take  judgment  for  the  amount  certified  by  the  board 
of  estimate  and  apportionment,  |3,862.50,  with  interest  from  April 
15,  1901,  without  costs.  The  plaintiff  demurs  to  the  answer  on  the 
ground  that  it  is  insufficient  in  law,  upon  the  face  thereof. 

The  question,  therefore,  is  from  what  date  the  plaintiff  is  entitled 
to  interest  on  the  sum  certified  by  the  board  of  estimate  and  ap- 
portionment, and  the  answer  depends  upon  the  intent  of  the  legis- 
lature as  manifested  in  the  statute  referred  to.  Prom  a  careful 
reading  of  the  statute,  it  would  seem  that  the  legislature  intended 
that,  in  the  event  of  the  board  of  estimate  and  apportionment  certi- 
fying for  the  payment  of  any  sum  for  services  performed  by  the  con- 
tractor, such  sum  should  represent  what  the  fair  and  reasonable 
value  of  said  services  was  at  the  time  they  were  performed,  and 
that  the  comptroller  should  pay  the  same,  "together  with  interest 
on  the  aggregate  sum  so  certified."  The  statute  uses  the  word 
"was"  in  connection  with  the  value  of  the  services,  and  the  fact 
that  the  board  certifies  that  such  value  "is"  |3,862.50  is  scarcely 
sufficient  to  show  that  the  board  disregarded  the  legislative  man- 
date, and  certified  a  sum  which  was  the  reasonable  value  of  the 
contractor's  services  when  the  said  board  acted  in  the  matter,  in- 
stead of  the  value  of  such  services  at  the  time  they  were  performed. 
It  must  be  assumed  that  the  board  complied  with  the  directions  of 
the  statute,  and  certified  what  the  services  were  worth  at  the  time 
of  their  performance.  It  cannot  be  that  the  board  allowed  interest 
on  the  demand;  for,  by  the  legislative  enactment,  it  had  nothing 
whatever  to  do  with  the  subject  of  interest.    The  board  was  merely 
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to  determine  the  reasonable  value  of  the  work,  and  the  comptroller 
was  directed  to  -pay  the  amount  certified  by  the  board,  "together 
with  interest  on  the  aggregate  sum  so  certified."  Interest  from 
ri^hen?  Surely  not  from  the  time  the  certificate  was  filed  with  the 
comptroller,  as  claimed  by  the  defendant,  for  several  reasons.  The 
act  recognizes  the  fact  that  the  work  waa  all  performed  prior  to  De- 
cember 22,  1889,  and  the  comptroller  was  to  pay  the  reasonable 
value  thereof,  when  certified,  together  with  interest.  If  the  comp- 
troller had  paid  at  once,  as  he  was  directed  to  do,  there  would 
oe  no  period  of  time  for  which  interest  could  be  computed.  If  the 
comptroller  delayed  the  payment,  the  law,  without  any  special  stat- 
ute, would  have  allowed  interest  from  and  after  the  time  the  cer- 
tificate was  filed,  by  way  of  damages  for  the  detention  of  the 
money.  Brady  v.  Mayor,  etc.,  14  App.  Div.  152,  43  N.  Y.  Supp.  452; 
Donnelly  v.  City  of  Brooklyn,  121  N.  Y.,  at  pages  19,  20,  24  N.  E.  17; 
De  Lavallette  v.  Wendt,  75  N.  Y.  579,  31  Am.  Kep.  494;  Wilson  v. 
City  of  Troy,  135  N.  Y.  96,  104,  32  N.  E.  44,  18  L.  B.  A.  449,  31  Am. 
St.  Rep.  817;  16  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1097.  It  is  plain, 
therefore,  that  to  sustain  the  defendant's  contention  would  render 
the  mandate  of  the  legislature  as  to  interest  meaningless,  and  it  is 
a  familiar  rule  of  construction  that  that  interpretation  which  gives 
significance  to  all  the  words  of  a  statute  or  an  instrument  shall 
be  preferred  to  one  which  leaves  the  words  which  were  used  in- 
operative. City  of  Rochester  v.  Ooe,  25  App.  Div.,  at  page  307,  49  N. 
Y.  Supp.  502;  Fifth  Ave.  Bank  v.  Colgate,  120  N.  Y.  381,  394,  24 
N.  E.  799,  8  L.  R.  A.  712;  Potter,  Dwar.  St.  188,  note.  The  plain- 
tiff's intestate  had  performed  valuable  work  for  the  municipality, 
and  the  legislature  intended  that  his  legal  representatives  should 
be  paid  therefor, — not  only  the  reasonable  value  thereof,  but  the 
interest  thereon  in  addition  thereto.  This  is  apparent  throughout 
the  enactment,  and  effect  must  be  given  to  the  legislative  command. 
Sedg.  St.  &  Const.  Law  (2d  Ed.)  Pom,  Notes,  p.  194. 

It  follows  that  the  demurrer  to  the  defendant's  answer  must  be 
sustained,  but  instead  of  calculating  interest  from  an  average  date, 
as  the  plaintiff  has  assumed  to  do,  it  must  be  computed  from  Decem- 
ber 22,  1889,  when  the  contractor's  services,  as  certified  by  the 
board  of  estimate  and  apportionment,  amounted  to  |3,862.5U. 


(6^  App.  Div.  619.) 

STREET  V.  RANSOM. 

(Supreme  Oomt,  Appellate  Division,  Third  Departmeut    June  28,  1901.) 

Contract — Evidence— Claim  against  Db  kdknt's  Estate. 

Plaintiff  claimed  that  the  estate  of  decedent  was  Indebted  to  him  for 
repairs  on  a  dwelling  of  deceased's  made  by  plaintiff,  while  living  in  the 
bouse,  with  the  assent  of  deceased.  PlaintifTs  wife  testified  that  de- 
ceased was  present  most  of  the  time  when  the  work  was  going  on,  and 
gave  many  directions  as  to  it;  but  plaintiff  gave  no  testimony  as  to  any 
conversation  with  deceased  from  which  a  promise  could  be  deduced. 
Plaintiff's  wife  had  been  raised  in  the  family  of  deceased,  and  called  her 
"Mottier,"  and  deceased  lived  with  plaintiff.  No  account  was  kept  of  the 
expense  of  the  repair8,<and  plaintiff  regularly  paid  the  rent,  Without  de- 
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dnctlon.   Held,  tbat  a  finding  that  plaintiff  had  a  claim  against  the  estate 
was  unwarranted. 

Appeal  from  trial  term,  Clinton  county. 

Action  by  J.  Eugene  Street  against  Henry  B.  Ransom,  as  ezeca- 
tor,  etc.,  of  Charlotte  W.  Pearl.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Beversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  KELLOGG,  ED- 
WARDS, and  CHASE,  JJ. 

Shedden  &  Vert  (C.  J.  Vert,  of  counsel),  for  appellant. 
David  H.  Agnew,  for  respondent. 

SMITH,  J.  The  judgment  herein  was  entered  upon  the  report 
of  a  referee  appointed  pursuant  to  the  statute  upon  the  rejection 
of  plaintiff's  claim  against  the  defendant  estate.  The  finding  of  the 
referee  is,  in  substance,  that  the  plaintiff  lived  in  the  dwelling  house 
of  Charlotte  W.  Pearl,  deceased,  during  all  the  time  from  1897 
to  1899,  and  that  during  such  time  he  made  repairs  on  said  dwelling 
house  and  furnished  material  therefor  of  the  value  of  |223;  that 
the  said  Charlotte  Pearl  was  present  at  the  time  the  repairs  were 
made,  and  gave  directions  as  to  the  same.  Upon  these  findings  of 
fact  he  bases  his  conclusion  of  law  that  the  plaintiff  has  a  valid 
claim  against  the  estate  for  said  |223. 

The  only  evidence  connecting  Mrs.  Pearl  in  any  way  with  these 
repairs  is  the  evidence  of  the  wife  of  the  plaintiff.  She  swore,  in 
substance,  that  while  these  repairs  were  being  made  Mrs.  Pearl  was 
there  at  the  house  most  of  the  time;  that  she  was  present  at  some 
times,  and  saw  the  work  being  done.  When  asked  if  she  gave  any 
directions,  the  witness  said: 

"Tes,  sir.  She  suggested  things  she  wanted  done.  I  cannot  state  the 
nature  of  the  repairs,  except  the  painting.  I  know  Mr.  Street  did  the  paint- 
ing, and  furnished  the  material,  and  plastered,  and  did  many  things  he  has 
not  put  In  the  list,  such  as  papering  and  fixing  her  room  np, — things  like 
that  to  make  her  comfortable." 

While  the  plaintiff  is  allowed  to  testify  freely,  without  objection 
being  made  to  any  testimony  under  section  829  of  the  Code,  he  gives 
no  testimony  as  to  any  conversation  with  the  deceased  in  reference 
to  the  work,  or  as  to  any  fact  frcwa  which  any  promise,  express  or 
implied,  could  be  deduced.  On  the  other  hand,  it  appears  from  the 
evidence  that  the  plaintiff's  wife  had  been  brought  up  in  the  family 
of  the  deceased;  tbat  she  called  the  deceased  "Mother";  that  dur- 
ing all  the  times  these  repairs  were  being  made  the  plaintiff  was 
renting  the  house  upon  which  the  repairs  were  made  from  the  de- 
ceased, who  was  living  with  them.  He  swears  himself  that  he  never 
said  a  word  to  the  deceased  in  reference  to  payment  for  these  re- 
pairs, and  he  regularly  paid  the  rent  that  was  due  during  1897, 
1898,  and  1899,  withctat  any  deduction,  or  request  for  deduction, 
therefrom  by  reason  of  any  services  rendered  or  materials  fpu-nished. 
No  account  whatever  was  kept  of  the  work  or  of  the  materials  fur- 
nished, and  no  memorandum  of  the  work  or  the  materials  furnished 
was  made  by  the  plaintiff  during  all  these  years,  tmtil  after  the 
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death  of  Mrs.  Pearl.  From  all  this  testimony,  to  mj  mind  the  infer- 
ence is  irresistible  that  this  work  was  done  without  expectation  of 
any  reward  other  than  snch  as  the  deceased  might  choose  to  give 
to  the  plaintiff  and  his  wife  by  her  will.  There  was  no  express  or 
implied  promise  to  pay  therefor,  and  the  conclusion  of  the  referee 
is  wholly  unwarranted  by  the  evidence. 

The  judgment  should  therefore  be  reversed  on  the  law  and  the 
facts,  referee  discharged,  and  a  new  trial  granted,  with  costfl  to 
the  appellant  to  abide  the  event  of  the  action.    All  concor. 


<62  App.  Div.  501.) 

KBATINO  T.  AMERICAN  BREWING  CO. 

(Supreme  Oonrt,  Appellate  Division,  Fourth  Department.    June  19,  1901.) 

1.  APFKAir— Review— QnssTiONS  kot  Submitted  Bblow. 

In  an  action  on  a  contract  with  a  corporation,  where  it  was  claimed 
that  the  officers  who  represented  the  corporation  had  no  antbority  to 
deal  in  its  behalf,  but  the  question  of  authority  was  not  submitted  to 
the  Jury,  such  question  was  not  before  the  oonrt  on  appeal  from  a  judg- 
ment rendered  on  verdict. 
&  CoBPOBATiONs— Action  or  Coktract — PLBAoraa. 

In  an  action  on  a  contract,  to  which  a  corporation  is  a  party,  the 
defense  of  ultra  vires  cannot  be  taken  advantage  of  unless  specially 
pleaded. 
9.  Same— Ultra  Virbs. 

A  brewing  company's  contract  to  purchase  hotel  furniture  is  not  ultra 
vires  as  a  matter  of  law. 

Appeal  from  trial  term,  Monroe  county. 

Action  by  John  Keating  against  the  American  Brewing  Company. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  ADAMS,  P.  J.,  and  McLETNNAlf,  SPBINQ,  WIL- 
LIAMS, and  BUMSEY,  JJ. 

Charles  M.  Williams,  for  appellant. 
Qeorge  E.  Warner,  for  respondent. 

BUMSEY,  J.  The  action  was  brought  upon  a  contraot  by  which 
the  plaintiff  sold  to  the  defendant  and  one  Henry  J.  Maring  a  quan- 
tity of  hotel  furniture  at  the  agreed  price  of  |529.  The  complaint 
alleged  that  the  sale  was  made  to  the  defendant  and  Maring.  The 
defendant  admitted  that  it  was  a  domestic  corporation  organized 
under  the  laws  of  the  state  of  New  York  for  the  manufacture  and 
sale  of  ale  and  beer,  and  denied  all  the  other  allegations  of  the  com- 
plaint, setting  up  affirmatively  that  the  contract  was  void  under 
the  statute  of  frauds,  and  further  setting  up  a  counterclaim,  to 
which  the  plaintiff  replied.  Evidence  was  given  upon  both  sides 
as  to  what  occurred  at  the  time  of  the  alleged  sale  between  the 
plaintiff  on  the  one  hand  and  the  secretary  and  treasurer  and  the 
superintendent  of  the  defendant  on  the  other.  The  evidence  of  the 
plaintiff  tended  to  show  that  the  officers  of  the  defendant  made 
this  contract  with  him  to  purchase  this  property  for  a  certain  sum, 
part  paid  down  and  part  to  be  credited  upon  a  bill  which  he  owed 
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to  the  defendant  for  beer  purchased  bj  him,  and  that  after  the  sale 
Muring,  the  joint  purchaser  with  the  defendant,  went  into  posses- 
sion. This  was  controverted  on  the  part-  of  the  defendant  by  evi- 
dence tending  to  show  that  no  sale  was  made;  that,  if  it  was  made, 
it  waa  within  the  statute  of  frauds;  and  that  the  officers  of  the 
defendant  had  no  authority  from  it  to  make  this  contract.  The 
facts  upon  which  depended  the  validity  of  the  contract  under  the 
statute  of  frauds  were  submitted  to  the  jury  by  a  charge  which  was 
not  excepted  to  by  the  defendant,  and  the  finding  of  the  jury  in 
that  regard  for  the  plaintiff  was  fully  sustained  by  the  evidence. 
The  defendant  insists  that  its  officers  who,  it  was  claimed,  made 
this  contmct,  had  no  authority  to  deal  in  its  behalf.  There  was 
evidence  from  which  it  might  have  been  inferred  by  the  jury  that 
the  making  of  such  contracts  was  not  an  unusual  thing  on  the  part 
of  brewing  companies,  and  that  these  men  had  made  similar  con- 
tracts in  behalf  of  this  company;  but  no  question  of  the  authority 
of  the  defendant's  officials  to  make  this  particular  contract  was 
submitted  to  the  jury.  For  that  reason  we  do  not  think  that  that 
question  is  presented  to  us.  The  jury  might  have  found  from  the 
evidence  that  such  authority  was  vested  in  the  general  manager, 
and,  as  the  defendant  did  not  see  fit  to  request  that  the  question 
should  be  submitted  to  the  jury,  it  is  not  now  in  a  situation  to  con- 
tend that  sufficient  proof  was  not  made  in  that  behalf. 

The  serious  question  arises,  however,  upon  the  claim  of  the  de- 
fendant that  the  contract  was  ultra  vires.  When  it  is  claimed 
that  a  contract  entered  into  by  a  corporation  is  beyond  its  powers 
to  make  because  it  is  outside  of  the  purposes  for  which  it  was  organ- 
ized, that  claim  is  an  affirmative  defense.  It  admits  that  the  cor- 
poration went  through  the  form  of  making  the  contract,  but  denies 
that  its  act  had  the  effect  claimed  for  it,  because  it  had  no  author 
ity  to  enter  into  it.  This  being  an  affirmative  defense,  it  must  be 
pleaded,  and,  as  it  was  not  pleaded,  the  defeudant  here  is  not  in  a 
situation  to  rely  upon  it.  Nor  was  any  such  question  raised  upon 
the  trial.  It  is  true  that  a  motion  was  made  at  the  close  of  the 
plaintiff's  case  to  dismiss  the  complaint,  but  it  was  not  put  upon 
the  ground  that  the  contract  was  beyond  the  power  of  the  corpo- 
ration to  make.  It  was  suggested  that  the  corporation  had  not 
made  any  agreement,  but  no  question  of  its  power  to  make  it  was 
raised.  If  it  had  been  raised,  we  are  of  the  opinion  that  it  could 
not  have  been  determined  as  a  matter  of  law  that  such  a  contract 
was  beyond  the  power  of  a  brewing  company  to  make,  and  such  is 
now  the  weight  of  authority  in  this  state.  Holm  v.  Brewing  Co., 
21  App.  Div.  204,  47  N.  Y.  Supp.  618;  H.  Koehler  &  Co.  v.  Beinheimer, 
26  App.  Div.  1,  49  N.  Y.  Supp.  755.  The  defense  of  ultra  vires, 
when  interposed  by  a  business  corporation,  is  never  looked  upon 
with  favor;  and,  indeed,  in  these  days,  when  corporations  are  organ- 
ized for  so  many  and  various  purposes  and  their  business  extends 
in  so  many  directions,  it  would  be  difficult  to  say  that  any  business 
act  is  not  within  the  power  of  a  business  corporation.  City  Trust, 
Safe-Deposit  &  Surety  Co.  of  Philadelphia  t.  Wilson  Mfg.  Co.,  58 
App.  Div.  271,  68  N.  Y.  Supp.  1004. 
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We  have  examined  the  exceptions  which  are  referred  to  in  the 
brief  of  the  appellant's  conneel,  and  are  of  the  opinion  that  none 
of  them  are  well  taken.  Upon  the  whole  case,  the  judgment  and 
order  must  be  affirmed,  with  costs.    All  concur. 


(62  App.  Dlv.  348.) 

PBOPI<Ei  ez  rd.  PUMPYANSKY  v.  KEATING,  Oommissloner  of  Department 

of  Highways. 

(Snpreme  Court,  Appellate  IMyIbIod,  First  Department    June  21,  1901.) 

1.  UaRICIFAI.    COBPOBATIOHS— ObSTBUOTION  IN    StreBT— RBKOYAIi— RiOHTS   OF 

CinzsN. 

The  mere  fact  that  plaintiff  Is  a  citizen  and  resident  of  a  city  author- 
izes him  to  institute  a  mandamus  proceeding  to  compel  the  commissioner 
of  highways  to  remove  a  booth  which  Is  unlawfully  maintained  on  the 
city  streets. 

2,  Bake— Natubb  of  Obstruction. 

The  legislature  may  empower  a  city  to  permit  a  citizen  to  erect  (i 
booth  for  the  sale  of  newspapers  under  the  stairway  to  an  elevated  railway 
station,  which  does  not  obstruct  the  use  of  the  street  except  for  a  space 
of  about  one  foot  at  one  end  thereof,  since  it  is  not  such  an  appropriation 
of  the  street  for  private  purpose  as  will  constitute  a  nuisance. 
IL  Sams — Right  of  Municipalitv. 

The  authorities  of  a  city  cannot  grant  a  citizen  the  right  to  appropriate 
a  portion  of  a  street  for  private  purposes,  though  the  appropriation  does 
not  constitute  a  nuisance,  unless  authorized  so  to  do  by  the  legislature. 
4.  Sake — Statdtk— Rkpbal. 

The  consolidation  act,  as  amended  by  Laws  1896,  c.  718,  authorized 
the  common  council  to  regulate  the  use  of  sidewalks,  and  to  grant  per- 
mits for  the  erection  of  booths  under  the  stairways  to  elevated  railways. 
Greater  New  York  Charter,  H  1608,  1609,  provide  that  the  charter  only 
repeals  the  provisions  of  the  consolidation  act  when  inconsistent  there- 
with, or  when  the  subject-matter  thereof  is  included  in  or  revised  by  the 
charter,  but  that  the  mere  omission  of  portions  of  the  previous  act  shall 
not  work  a  repeal  thereof.  Section  49,  subd.  8,  relates  to  the  regulation  of 
public  streets  and  the  prevention  of  obstructions,  and  prohibits  the  au- 
thorization of  any  encroachment  except  for  temporary  purposes.  Held, 
that  the  charter  repealed  the  provisions  of  the  consolidation  act  as 
amended  by  the  act  of  1896,  which  authorized  the  granting  of  permis- 
sion to  erect  booths  under  elevated  railway  steps. 

Laughlin  and  O'Brien,  JJ,,  dissenting. 

Appeal  from  special  term. 

Mandamas  by  the  people,  on  the  relation  of  David  Pumpyansky, 
against  James  P.  Keating,  as  commissioner  of  department  of  high- 
ways of  New  York  City,  to  compel  the  removal  of  a  booth  from 
the  street.  From  an  order  of  the  special  term  denying  the  applica- 
tion, the  relator  appeals.    Reversed. 

Argned  before  HATCH,  McLAUQHLEN,  PATTERSON,  O'BRIEN, 
and  LAUGHUN,  JJ. 

Otto  H.  Droege,  for  appellant. 
Chase  Mellcn,  for  respondent. 

HATCH,  J.    This  is  an  application  for  a  writ  of  peremptory  man- 
damus, directed  to  the  defendant,  as  commissioner  of  highways  of 
the  ci^  of  New  York,  commanding  him  to  remove,  or  cause  to  be 
71  N.Y.S.— 7 


Digitized  by 


Google 


98  71  NEW  YORK  SUPPLEMENT  (Sup.    Ct. 

and  106  New  Torlc  State  Reporter 

removed,  from  the  street  or  sidewalk  of  the  southerly  side  of  West 
Twenty-Third  street,  west  of  its  intersection  with  the  westerly  side 
of  Sixth  avenue,  a  stand  or  booth  used  and  maintained  for  the  par- 
pose  of  vending  newspapers  and  periodicals.  West  Twenty-Third 
street  and  Sixth  avenue  are  public  highways  of  the  city  of  New 
York,  and  under  the  control  of  the  respondent.  At  the  southwest 
corner  formed  by  the  intersection  of  said  streets  there  is  a  stair- 
way leading  from  the  street  below  to  a  station  of  the  Manhattan 
Elevated  Railroad  at  that  place,  and  underneath  this  stairway  there 
has  been  erected  a  stand  or  booth,  used  and  occupied  for  the  pur- 
pose mentioned.  This  booth  was  erected  by  one  Dunlop,  under  a 
permit  issued  by  the  municipal  assembly  October  4,  1900,  author- 
izing him  to  erect  and  maintain  the  same  for  the  period  of  one  year. 
It  is  admitted  that  the  said  permit  was  issued  pursuant  to  the  pro- 
visions of  sections  680  to  683,  inclusive,  of  the  Revised  Ordinances 
of  the  City  of  New  York,  under  the  authority  of  chapter  718  of  the 
Laws  of  1896,  which  amended  subdivision  3  of  section  86  of  the 
New  York  City  consolidation  act.  It  is  contended  by  the  relator 
that  the  act  of  1896,  above  referred  to,  was  repealed  by  the  Greater 
New  York  charter,  and  that,  therefore,  the  municipal  assembly  had 
no  authority  to  grant  permission  for  the  erection  and  occupancy 
of  such  a  structure,  and  its  act  in  so  doing  is  illegal  and  void.  The 
controversy  presents  for  determination  simply  questions  of  law: 
(1)  Has  the  relator,  merely  as  a  resident  and  citizen  of  the  city  of 
New  York,  a  right  to  maintain  this  proceeding?  (2)  Has  the  mu- 
nicipal assembly  power  and  authority  to  grant  such  a  license  as  the 
one  in  question  for  the  use  of  the  public  highways  of  the  city? 

It  is  plain  that  the  relator  has  standing  to  maintain  this  pro- 
ceeding. The  right  which  the  writ  seeks  to  enforce  affects  the 
general  public,  and  under  such  circumstances  the  enforcement  of 
the  right  is  the  concern  of  every  citizen;  and  no  special  interest, 
except  that  of  the  general  public,  need  be  shown.  People  v.  Col- 
lins, 19  Wend.  55;  People  v.  Board  of  Sup'rs  of  Sullivan  Co.,  56  N. 
Y.  249;  Chittenden  v.  Wurster,  152  N.  Y.  345,  46  N.  E.  857,  37  L. 
B.  A.  809.  The  rule  is  otherwise  where  the  relator  seeks  to  en- 
force a  private  right.  In  'such  case  his  special  interest  must  be 
set  out  in  the  petition,  and  his  right  to  relief  must  be  made  clearly 
to  appear.  No  obstacle  stands  in  the  way,  therefore,  of  the  main- 
tenance of  this  proceeding  by  the  relator. 

It  is  a  well-settled  general  proposition  of  law  that  no  authority 
exists  in  the  legislature  to  authorize  an  encroachment  upon  a  public 
street,  which  interferes  with  its  use  by  the  general  public,  for  the 
benefit  of  a  private  person.  Encroachments  of  such  a  character 
constitute  the  same  a  nuisance,  and  their  existence  is  without  legal 
authority,  whether  they  be  directly  authorized  by  the  legislature  or 
indirectly  by  the  delegation  of  power  to  municipal  bodies.  But, 
like  most  general  rules  of  law,  there  are  exceptions  to  this  rule, 
and  illustrations  of  the  rule  are  found  in  Callanan  v.  Oilman,  107 
N.  Y.  361,  14  N.  E.  264;  People  v.  Baltimore  &  0.  R.  Co.,  117  N. 
Y.  150,  22  N:  E.  1026;  Palmer  v.  Electric  Co.,  158  N.  Y.  231,  52  N. 
E.  1092,  43  L.  R.  A.  672.    Within  such  limitations,  there  is  no  in- 
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vasion  of  any  constitutional  right  possessed  by  the  general  public. 

Jorgensen  v.  Squires,  144  N.  Y.  280,  39  N.  E.  373.  It  appears  from 
the  present  record  that  the  structure  which  is  sought  to  be  removed 
in  the  present  case  is  placed  upon  that  part  of  the  street  directly 
onderneath  the  stairway  of  an  elevated  railway  station,  and  occu- 
pies a  space  14  feet  and  6  inches  in  length  by  about  4  feet  and  11 
inches  in  width.  The  stairway  rises  at  quite  an  acute  angle  from 
the  sidewalk,  and  from  the  point  at  which  the  end  of  the  news 
stand  is  placed  against  the  stairway  to  its  extreme  end  along  the 
street  the  height  from  the  street  to  the  stairway  varies  correspond- 
ing to  the  angle,  until  at  the  easterly  end  of  the  stand  the  distance 
from  the  sidewalk  to  the  stairway  is  about  7  feet  and  6  inches. 
It  is  quite  evident  that  for  the  greater  part  of  the  distance  no  use 
could  be  made  by  the  general  public  of  this  portion  of  sidewalk, 
as  the  elevated  railway  structure  practically  excludes  the  use  of 
the  street  for  purposes  of  passage,  and  amounts  to  an  appropria- 
tion of  the  space  until  it  reaches  such  a  height  that  passage  under 
it  is  practicable.  The  news  stand,  therefore,  as  constructed,  can- 
not be  said  to  furnish  any  obstruction  at  all  to  the  public  use  of  the 
street,  except  for  a  distance,  at  its  extreme  end,  of  about  a  foot. 
It  is  quite  evident,  therefore,  that,  as  matter  of  fact,  little  basis 
exists  for  saying  that  the  news  stand  operates  to  obstruct  the  street, 
or  that  it  deprives  the  public  of  the  practical  use  of  the  same  for 
purposes  of  passage.  In  fact,  the  railroad  structure  has  already 
made  practical  appropriation  of  the  space  in  the  street  occupied 
by  the  news  stand,  and  practically  excludes  the  public  therefrom. 
We  see  no  reason,  therefore,  why  the  appropriation  of  this  part  of 
the  street  for  the  erection  of  a  news  stand  does  not  fall  clearly 
within  the  exception,  and  allows  the  legislature  to  authorize  the 
municipal  authorities  to  grant  the  right  to  occupy  this  space  with 
the  structure  of  which  complaint  is  made.  In  reality,  it  is  a  waste 
portion  of  the  public  street,  created  by  the  appropriation  of  it  by 
the  railroad  company  for  a  public  purpose,  and  we  see  no  reason 
why  the  legislature  may  not  authorize  the  use  of  this  portion  of  the 
street  for  this  purpose.  Indeed,  it  is  for  the  distinct  benefit  of  the 
city,  as  it  derives  a  reivenue  therefrom,  and  it  does  not  constitute 
an  unreasonable  invasion  of  the  public  right  •  Under  such  circum- 
stances it  would  seem  to  be  clearly  authorized.  For  a  considerable 
number  of  years  the  legislature  has  authorized  the  municipal  au- 
thorities to  grant  permits  for  the  erection  and  maintenance  of  these 
stractures.  Their  existence  does  not  seem  to  have  in  an  appreciable 
degree  interfered  with  the  beneficial  enjoyment  and  use  by  the  gen- 
eral public  during  this  considerable  period  of  time.  We  should 
have  little  difficulty,  therefore,  in  disposing  of  this  proceeding  in 
favor  of  the  defendant,  based  upon  these'  considerations.  Assum- 
ing, therefore,  that  the  structure  is  of  a  character  the  erection  and 
maintenance  of  which  may  be  authorized  by  the  legislature,  we  are 
confronted  with  the  proposition  that,  inasmuch  as  it  is  in  fact  an 
appropriation  of  a  part  of  the  street  for  private  use,  it  must  be 
sanctioned  by  some  law  giving  to  the  municipal  authorities  the 
right  to  grant  a  permit  for  its  erection  and  maintenance.    By  the 
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proTisions  of  the  consolidation  act,  as  amended  by  chapter  718  of 
the  Laws  of  1896,  authority  was  vested  in  the  common  council  of 
the  city  to  regulate  the  use  of  sidewalks,  "and  also  to  grant  per- 
mits for  the  erection  of  booths  and  stands  in  or  on  the  space  im- 
mediately underneath  the  steps  or  stairs  leading  to  and  from  the 
elevated  railroad  stations,  and  within  the  curb  line,  for  the  sale  of 
newspapers  and  periodicals,"  limiting  the  space  thus  to  be  occupied 
to  the  width  of  the  stairway  and  in  length  to  a  point  where  the 
onder  surface  of  the  stairs  should  not  be  at  a  greater  height  than 
seven  feet  from  the  sidewalk.  It  is  dear  that  this  act  conferred 
authority  upon  the  common  council  to  authorize  the  erection  and 
maintenance  of  the  structure  now  sought  to  be  removed.  These 
provisions  of  law,  however,  as  we  shall  hereafter  show,  were  repealed 
by  the  Greater  New  York  charter,  and,  being  so  repealed,  the  only 
present  authority  existing  in  the  municipal  authorities  to  authorize 
this  structure  must  be  found  in  the  provisions  of  the  charter,  as  it 
is  not  contended  that  any  other  law  exists  conferring  it.  Sec- 
tions 1608,  1609,  and  1610  of  the  charter  Qiake  provision  for  the 
effect  of  the  charter  upon  the  consolidation  act,  and  define  in  what 
respects  it  is  repealed  and  in  what  it  is  still  in  force.  Section  1608 
repeals  the  consolidation  act  "so  far  as  any  provisions  thereof  are 
inconsistent  with  the  provisions  of  this  act,  or  so  far  as  the  subject- 
matter  thereof  is  revised  or  included  in  this  act,  and  no  further." 
Section  1609  provides  that  the  mere  omission-  from  the  act  of  pro- 
visions of  previous  acts,  including  the  consolidation  act,  relating 
to  or  affecting  the  municipal  corporations,  or  any  of  them,  whi(£ 
are  thereby  united,  shall  not  be  held  a  repeal  thereof;  and  section 
1610  provides  that  all  the  permanent  acts  relating  to  the  corpora- 
tion of  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York,  in  force  when  the  charter  took  effect,  "which  are  not  incon- 
sistent with  this  act  and  its  purposes,  and  which  are  not  revised 
and  included  in  or  the  subject  matter  thereof  covered  by  this  act," 
are  extended  to  the  greater  city  created  by  the  act.  By  subdivision 
3,  §  49,  of  the  charter, — the  section  by  which  the  municipal  assem- 
bly is  empowered  to  make  ordinances, — ^provision  is  made  for  the 
regulation  of  the  same  uses  of  the  streets  of  the  city  as  is  made 
in  the  amendment  to  the  consolidation  act  (chapter  718,  Laws  1896) ; 
that  is,  the  subdivision  revises  and  includes  therein  the  same  sub- 
ject-matter, viz.:  "To  regulate  the  use  of  streets,  highways,  roads, 
public  places  and  sidewalks,  •  •  •  and  to  prevent  encroach- 
ments upon  and  obstructions  to  the  same,  and  to  authorize  and  re- 
quire their  removal  by  the  proper  department;  but  they  shall  have 
no  power  to  authorize  the  placing  or  continuing  of  any  encroach- 
ment or  obstruction  upon  any  street  or  sidewalk,  except  the  tempo- 
rary occupation  thereof,  during  the  erection  or  repairing  of  a  build- 
ing on  a  lot  opposite  the  same,  nor  shall  they  permit  the  erection 
of  booths  and  stands  within  stoop  lines,  except  for  the  sale  of  news- 
papers, periodicals,  fruits  and  soda-water,  and  with  the  consent  in 
such  cases  of  the  owner  of  the  premises."  This  provision  is  a  re- 
vision of  the  matter  contained  in  the  act  of  1896,  and  a  re-enact- 
ment of  a  portion  of  such  act;  but  the  legislature  has  left  out  of 
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it  that  portion  of  the  consolidation  act  which  related  to  standa  and 

booths  under  stairways  of  the  elevated  railroad  structures. 

In  view  of  the  nature  of  the  enactment  and  the  language  of  the 
various  sections  claimed  to  operate  as  saving  clauses,  it  seems  clear 
that  it  was  the  intent  to  repeal  so  much  of  the  consolidation  act 
as  authorized  the  municipal  assembly,  or  the  board  of  alderman. 
to  permit  the  nse  of  the  streets  for  the  purpose  of  erecting  and 
maintaining  stands  and  booths  in  the  location  this  one  occupies, 
and  to  confine  the  same  to  "stoop  lines,"  and  to  cases  where  the 
consent  of  the  owner  can  be  secure^.  Any  other  construction  vio- 
lates the  language  of  the  subdivision  and  of  the  so-called  "saving 
clauses."  To  hold  that  such  provision  is  not  repealed  is  to  hold 
that  in  force  which  is  clearly  inconsistent  with  the  provisions  of 
the  charter,  and  the  subject-matter  of  which  is  revised  and  included 
in  the  charter.  If  it  had  been  the  intent  to  retain,  both  the  pro- 
visions of  the  act  of  1896  as  to  stands  and  booths  and  their  location, 
it  is  evident  that  the  legislature  would  have  expressed  the  intent 
in  some  way  other  than  by  the  very  general  language  of  the  saving 
flections.  It  would  not  have  carefully  re-enacted  the  provision  as 
to  stands  and  booths  within  stoop  lines,  and  said  nothing  about 
the  other  locations  mentioned  in  the  act  of  1S9G.  Such  a  construc- 
tion would  do  violence  to  the  express  language  of  the  charter,  "shall 
have  no  power  to  authorize  the  placing  or  continuing  of  any  en- 
croachment or  obstmction,  •  •  •  except  the  temporary,"  etc; 
"nor  shall  they  permit  the  erection  of  booths  and  stands,  •  •  • 
except,"  etc.  This  language  is  clearly  mandatory,  and  to  hold  the 
act  of  1896  in  force  is  to  create  exceptions  not  contained  in  the 
revision,  and  also  to  overthrow  the  limitation  as  to  stoop  lines,  and, 
in  effect,  say  that  the  municipal  council  may  permit  stands  and 
booths  in  other  localities  than  within  stoop  lines,  and  without  the 
consent  of  the  abutting  owners.  It  seems  to  us  manifest  that  the 
provisions  of  the  act  of  1896  permitting  the  erection  of  such  stands. 
and  booths  as  the  one  in  question  are  repealed,  and  the  relator  is 
entitled  to  the  relief  for  which  he  prayed.  If  we  are  correct,  there- 
fore, in  this  view,  there  did  not  exist  any  authority  in  the  municipal 
assembly  to  grant  a  permit  for  the  erection  of  this  structure;  con- 
sequently there  is  no  authority  for  its  existence.  It  follows  that 
the  order  should  be  reversed,  with  |10  costs  and  disbursements, 
and  the  writ  directed  to  issue,  with  |10  costs. 

PATTERSON   and  McLAUGHLlN,  JJ.,  concur. 

LAUGIHLIN,  J.  (dissenting).  It  is  not  clearly  shown  that  the 
news  stand  constituted  an  unlawful  obstruction  of  the  public  street, 
or  is  a  nuisance  per  se;  and  the  refusal  of  the  court  to  award  the 
writ  of  mandamus  was  the  exercise  of  a  sound  judicial  discretion. 
The  ordinance  under  which  the  license  was — in  form,  at  least — 
regularly  issued,  was  lawfully  enacted  at  a  time  when  there  was 
express  legislative  authority  therefor  (subdivision  3,  §  86,  c.  410, 
Laws  1882,  as  amended  by  chapter  115,  Laws  1888,  as  further 
amended  by  chapter  718,  Laws  1896),  and  it  still  remains  upon  the 
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records  of  municipal  laws  as  a  valid  and  subsisting  ordinance.  The 
licensee  presumably  paid  the  fee  prescribed  by  the  ordinance  upon 
the  faith  of  the  license,  and  in  reliance  thereon  also  erected  the 
news  stand.  He  is  not  a  party  to  this  proceeding,  nor  is  his  pres- 
ence necessary.  In  re  Bohnet,  8  App.  Div.  293,  40  N.  Y.  Supp.  1140; 
Bohnet  t.  City  of  New  York,  150  N.  Y.  279,  44  N.  E.  949.  His  in- 
terest, if  any  he  have,  finds  protection  in  the  court,  which  refrains 
from  using  this  high  prerogative  writ  where  the  right  thereto  is 
open  to  question,  or  where  vested  rights  of  other  parties  may  be 
affected;  and  this  is  further  emphasized  by  the  universal  rule  that 
no  return  can  be  made  to  this  state  writ  except  that  it  has  been 
executed  according  to  the  command  thereof.  In  brief,  the  oflBce 
of  the  writ  of  mandamus  is  to  enforce  a  plain,  legal  duty.  It  be- 
hooves the  court,  therefore,  to  proceed  with  caution  and  discretion, 
to  the  end  that  the  issue  of  the  writ  may  not  be  directed  excepting 
in  a  case  where  the  right  thereto  is  clear,  and  does  not  rest  in 
doubt.  Councils  of  Heading  v.  Commonwealth,  11  Pa.  196 ;  Peo- 
ple V.  Board  of  Police,  107  N.  Y.  235,  13  N.  E.  920;  People  v.  Thomp- 
son 32  Hun,  93;  People  v.  Board  of  Assessors  of  Brooklyn,  187  N. 
Y.  201,  33  N.  E.  145;  People  v.  Manhattan  Railway  Co.,  20  Abb. 
N.  C.  397.  It  must  be  borne  in  mind,  in  determining  this  appeal, 
that  the  city  owns  in  trust  the  fee  of  the  street  in  question.  The 
facts  are  clearly  stated  in  the  prevailing  opinion,  and  it  appears 
therefrom,  and  is  therein  conceded,  that  this  news  stand  does  not 
materially  obstruct  public  travel  or  traffic.  The  travel  and  traflSc 
longitudinally  along  the  street  is  not  in  the  least  obstructed  by  the 
news  stand,  for  at  this  point  such  travel  is  lawfully  obstructed  for  a 
greater  width  by  the  elevated  railroad  stairway.  Nor  does  it  ap- 
pear that  it  obstructs  public  travel  or  traffic  transversely  across 
the  street.  It  is  not  located  within  the  lines  of  a  cross  walk.  As 
is  well  stated  in  the  prevailing  opinion,  this  stand  could  not  ob- 
struct travel  or  traffic  for  more  than  oiie  lineal  foot  at  the  point 
furthest  from  the  foot  of  the  stairway,  and  the  entire  space  occu- 
pied by  the  stand  may  be  said  to  be  a  waste  portion  of  the  public 
street.  While  technically  an  obstruction,  practically  it  is  no  ob- 
struction at  all.  The  court  is  not  obliged  to  send  forth  this  extraor- 
dinary writ  for  the  removal  of  every  trifling  obstruction  which  does 
not  in  fact  obstruct  travel  or  traffic.  The  relator  is  not  an  abut- 
ting owner;  and,  even  though  an  abutting  owner  might  maintain 
the  writ,  it  cannot  be  issued  at  the  behest  oif  another  for  his  benefit, 
or  upop  grounds  which  might  afford  him  a  right  to  such  remedy. 
People  V.  Mayor,  etc.,  of  City  of  New  York,  20  Misc.  Rep.  189,  45 
N.  Y.  Supp.  900.  It  is  expressly  provided  in  section  41  of  the  Greater 
New  York  charter  that  the  ordinances  of  the  city  of  New  York  in 
force  at  the  time  of  its  enactment,  "so  far  as  the  same  are  not  in- 
consistent" therewith,  are  continued  in  full  force  and  effect  in  said 
city,  subject  to  modification,  amendment,  or  repeal  by  the  munic- 
ipal assembly.  Tt  is  very  doubtful  whether  this  ordinance  has  been 
repealed  by  the  Greater  New  York  charter.  The  power  of  the 
municipal  nssemhly  to  enact  ordinances  under  subdivision  3  of  sec- 
tion 49  of  the  present  charier  and  the  prohibitions  therein  should 
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not  be  construed,  in  case  of  doubt,  against  the  city's  power.  The 
legislature,  by  proTiding  for  certain  exceptions  to  the  prohibition 
against  authorizing  the  placing  or  continuing  of  encroachments  or 
obstructions  upon  the  street,  did  not  intend  to  prohibit  any  and 
all  other  encroachments  or  obstructions.  If  it  did,  obstructions  in- 
cident to  local  improvements  in,  over,  or  under  the  streets,  the 
erection  of  temporary  reviewing  stands,  and  all  other  obstructions, 
even  of  a  temporary  nature,  excepting  those  made  during  the  erec- 
tion or  repairing  of  a  building  on  a  lot  opposite  the  same,  and  ex- 
cepting, also,  those  expressly  authorized  within  the  stoop  lines, 
would  be  unlawful,  and  subject  to  removal  forthwith  bv  this  sum- 
mary process  upon  the  application  of  any  citizen.  Obstructions  of 
a  simUar  kind  to  those  excepted  are  doubtless  prohibited.  Tink- 
ham  V.  Tapscott,  17  N.  Y.  141.  A  news  stand  in  an  unused  and 
practically  useless  part  of  a  public  street  does  not  constitute  an 
obstruction  similar  to  building  material  and  structures  which  oc- 
cupy part  of  the  traveled  street  or  walk,  and  seriously  impede  pub- 
lic travel  or  traffic.  The  prohibition  against  allowing  the  erection 
of  news  stands  within  stoop  lines,  without  the  consent  of  the  ad- 
jacent owner,  does  not  necessarily  prohibit  their  erection  else- 
where. Although  it  is  not  free  from  doubt,  I  am  of  opinion  that 
the  express  authority  contained  in  the  amendment  of  1896,  to  enact 
ordinances  in  the  future,  granting,  licenses  to  erect  news  stands  un- 
der elevated  railroad  stairs,  has  been  repealed  by  the  Greater  New 
York  charter  on  the  theory  that  the  latter  statute  contains  a  re- 
vision of  the  laws  on  that  subject.  That,  however,  is  not  decisive 
of  the  case  at  bar.  I  think  that  the  city,  by  virtue  of  its  owner- 
ship of  the  fee,  and  its  general  power  and  control  over  the  streets, 
and  its  authority  to  enact  ordinances  to  regulate  the  use  of  the 
streets,  and  the  general  welfare  clause,  possessed  ample  authority 
to  authorize  the  erection  of  such  a  news  stand  in  such  location  and 
of  such  dimensions,  both  before  the  enactment  of  the  amendment  of 
1896  and  since  the  revision  contained  in  the  Greater  New  York 
charter,  by  which  the  express  language  of  said  amendment  was 
omitted.  The  enactment  of  the  amendment  raises  no  presumption 
ihat  the  authority  did  not  previously  exist,  and,  if  it  did  so  exist, 
the  repeal  of  the  amendment  would  not  repeal  the  ordinance,  even 
if  there  were  no  reservation  in  that  regard.  Suth.  St.  Const.  §  329; 
Trustees  of  Erie  Academy  v.  City  of  Erie,  31  Pa.  516,  517;  Cham- 
berlain V.  City  of  Evansville,  77  Ind.  542.  It  is  expressly  provided 
in  section  50,  Greater  New  York  Charter,  that  the  legislative  power 
of  the  municipal  assembly  to  enact  ordinances  shall  not  be  deemed 
I'mited  by  the  enumeration  of  powers  contained  in  section  49,  and 
further  authority  in  the  form  of  a  general  welfare  clause  to  enact 
additional  ordinances  is  therein  conferred.  It  not  having  been  clearly 
established  as  matter  of  law  that  this  news  stand  was  per  se  a  nui- 
sance, and  a  substantial  obstruction,  its  removal  should  not  be  com- 
pelled by  mandamus. 

CyBBIEN,  J.,  concnn. 
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STARBUOK  T.  STABBUOK  et  al. 

(Supreme  Conrt,  Appellate  Division,  Second  Department.    June  20,  1901.) 

1.  DowBR— FiHDiRos— Ambitoment. 

Code  GIt.  Proc.  S  723,  provides  tliat  tbe  court  may  amend  any  process, 
pleading,  or  other  proceeding  at  any  stage  of  the  action.  In  the  further- 
ance of  justice.  The  court  reserved  Its  decision  as  to  whether  a  divorce 
secured  In  a  foreign  state  barred  plaintiff's  right  to  dower,  and  allowed 
defendant  to  Introduce  the  divorce  proceedings  in  evidence,  but  finally 
determined  that  the  divorce  was  not  a  bar,  and  excluded  the  evidence. 
Held  that,  the  controversy  being  still  before  the  conrt  on  motion  for  a 
new  trial,  an  amendment  of  the  court's  findings  to  make  them  conform 
to  the  change  In  proof  did  not  affect  the  substantial  rights  of  the 
parties. 

9k  PoRKiGN  Divorce— Substituted  Service— Dower— Bar. 

In  1857  plaintiS,  a  resident  of  Massachusetts,  was  married  to  a  resi- 
dent of  New  Yorii,  and  removed  to  that  state,  where  she  resided  until 
1868,  when  she  returned  to  Massachusetts,  and  in  1874  obtained  a  divorce 
in  Massachusetts  on  the  ground  of  cruelty.  The  husband  was  served 
personally  in  New  York,  but  did  not  appear  In  the  action,  and  subse- 
quently remarried  in  Pennsylvania,  but  continued  to  live  in  New  York 
until  his  death.  In  1896.  Held,  that  the  Massachusetts  decree  was  not 
binding  on  the  plaintiff  In  New  York,  and  hence  did  not  bar  her  right 
to  dower  In  the  husband's  lands  In  New  York. 

8.  Bake— Rbmarriaoe— EsTOFPEi.. 

The  fact  that  the  husband  subsequently  remarried  on  the  Btrengtb  of 
plaintiff's  decree  did  not  estop  plaintiff  from  claiming  dower. 

4,  Baue— Estoppel  bt  Record. 

The  Massachusetts  decree  not  being  binding  on  the  husband.  plaintilT 
was  not  estopped  of  record  from  claiming  dower. 

5.  IiAHos  IN  Trust — Dower— Beneficiary's  Wife— Rights. 

Where  a  trustee  executed  a  written  instrument,  duly  acknowledged,  cer- 
tifying that  he  held  certain  lands,  which  bad  been  conveyed  to  him  in 
trust  for  the  benefit  of  S.,  the  widow  of  S.  was  entitled  to  dower  in  the 
lands. 

Goodrich,  P.  J.,  dissenting. 

Action  by  Martha  H.  Starbuck  against  Matilda  E.  Starbnck  and 
others.  Interlocutory  judgment  in  favor  of  plaintifl.  Motion  by  de- 
fendants for  a  new  trial,  pursuant  to  section  1001  of  the  Code  of  Civil 
Procedure.    Motion  denied. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Robert  D.  Benedict  (James  E.  Carpenter,  on  the  brief),  for  plaintiff. 
William  N.  Dykman,  for  defendants. 

HIRSCHBERG,  J.  The  action  is  for  dower.  The  plaintiff  and 
William  H.  Starbuck,  now  deceased,  were  married  in  the  common- 
wealth of  Alassachusetts  on  October  14, 1857.  At  that  time  she  was 
a  resident  of  that  commonwealth.  They  shortly  afterwards  moved 
to  this  state,  where  Mr.  Starbuck  continued  to  reside  until  his  death, 
which  occurred  on  the  29th  of  March,  1896.  In  consequence  of  al- 
leged ill  treatment,  the  plaintiff  left  him  in  the  year  1868,  and  re- 
turned to  her  parents'  home,  in  Massachusetts,  where  she  remained 
a  resident  until  after  her  husband's  death,  in  1896,  when  she  removed 
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to,  and  has  ever  since  been  a  resident  of,  tliis  state.  While  residing 
in  Massachusetts  she  instituted  an  action  for  divorce  against  her 
husband  on  the  ground  of  extreme  cruelty,  which  resulted  in  a  de- 
cree in  her  favor,  granted  on  the  4th  day  of  May,  1874,  The  papers 
in  the  divorce  proceedings  were  served  upon  her  husband  personally 
in  this  state,  but  he  did  not  appear  in  the  action,  either  personally  or 
by  attorney,  nor  did  he  in  any  other  manner  submit  himself  to  the 
jarisdiction  of  the  Massachusetts  court.  He  subsequently  married 
the  defendant  Matilda  Eliza  Starbuck  in  the  state  of  Pennsylvania, 
and  the  minor  defendants  are  children  of  that  union.  The  real 
estate  which  is  the  subject  of  the  controversy  is  all  situated  in  this 
state,  and  was  acquired  by  Mr.  Starbuck  after  the  divorce  decree. 
The  question  in  the  case  is  whether  the  plaintiff  is  entitled  to  dower 
in  the  real  estate,  as  the  widow  of  the  deceased. 

in  opening  the  case  upon  the  trial,  the  plaintiff's  counsel  briefly 
recited  the  material  facts  in  reference  to  the  divorce  proceedings, 
-whereupon  the  defendants  moved  for  a  dismissal  of  the  complaint 
upon  the  pleadings  and  the  opening.  The  decision  was  reserved, 
and  the  defendants  excepted.  Subsequently  the  Massachusetts  de- 
cree was  offered  in  evidence  by  the  defendants,  and  received  against 
the  plaintiff's  objections  and  exception.  The  learned  trial  justice 
on  final  determination  of  the  case  concluded  that  the  decree  did 
not  operate  to  deprive  the  plaintiff  of  the  rights  of  widowhood  in 
this  state,  and  he  accordingly  sustained  the  plaintiff's  objection,  and 
excluded  the  decree,  to  which  ruling  the  defendants  excepted.  Hav- 
ing inadvertently  made  findings  at  defendants'  request  which  were 
based  on  the  evidence  furnished  by  the  divorce  proceedings  as  orig- 
inally admitted,  he  subsequently  changed  such  findings  to  conform 
to  the  altered  condition  of  the  proof,  to  which  the  defendants  ex- 
cepted, and  they  have  given  written  notice  of  their  intention  to 
bring  up  the  order  effecting  the  changes  for  review  upon  the  hear- 
ing of  this  motion.  The  case  is  presented  upon  defendants'  motion 
for  a  new  trial  under  section  lOOl  of  the  Code  of  Civil  Procedure, 
and  the  changes  were  made  after  the  service  of  the  notice  of  motion. 
Assuming  that  the  technical  question  presented  by  the  defend- 
ants' exception  to  the  amendments  is  prcqwrly  before  the  court,  it 
may  be  disposed  of  by  the  statement  that  the  action  of  the  trial 
justice  in  this  particular  instance  in  no  manner  affected  the  sub- 
stantial rights  of  the  parties.  Under  such  circumstances,  the  power 
to  make  the  amendments  is  undoubted.  Code  Civ.  Proc.  §  723; 
Beitz  V.  Fuller,  92  Hun,  457,  459,  36  N.  Y.  Supp.  950;  Deutermann 
V.  Pollock,  30  App.  Div.  378,  51  N.  Y.  Supp.  928;  Bohlen  v.  Rail- 
way Co.,  121  N.  Y.  546,  24  N.  E.  932;  Heath  v.  Banking  Co.,  146 
N.  Y.  260,  40  N.  E.  770.  It  is  not  intended  to  hold  generally  that 
the  amendment  of  findings  does  not  affect  a  substantial  right.  In 
this  instance,  however,  the  whole  controversy  is  still  before  the 
court  upon  the  motion  for  a  new  trial,  and  may  be  determined  on 
the  merits  without  prejudice  in  the  attitude  of  the  parties,  equally 
whether  the  decree  of  divorce  be  regarded  as  admitted  subject  to 
the  plaintiff's  exception,  or  as  rejected  subject  to  that  of  the  de- 
fendants. 


Digitized  by 


Google 


106  71  NEW  YORK  SUPPLEMENT  (Sop.   Ot, 

and  106  New  York  State  Reportar 

On  the  yital  point  presented,  viz.  the  effect  of  the  decree  upon 
the  plaintiflf's  property  rights  and  interests  in  this  state,  the  argu- 
ment of  the  learned  counsel  for  the  defendants  is  ingenious,  but,  I 
am  compelled  to  decide,  unsound.  It  realizes  the  force  of  the  many 
adjudications  which  steadily  attest  the  judicial  policy  of  this  state 
in  ignoring  and  disregarding  divorces  like  the  one  in  question,  bnt 
seeks  to  destroy  the  weight  of  their  authority  in  the  particular  re- 
gard which  concerns  the  object  of  this  action.  It  is  urged  that, 
while  the  Massachusetts  decree  was  of  no  binding  force  upon  Wil- 
liam H.  Starbuck,  it  did  effectually  operate  to  fix  the  marriage  status 
of  the  plaintiff  as  a  then  citizen  and  resident  of  that  commonwealth, 
at  least  so  far  that  its  validity  to  that  extent  is  not  now  open  to 
question  by  her,  and  that  she,  therefore,  and  as  a  result  of  her  own 
voluntary  act  ceased  to  have  a  dowable  capacity  in  this  state  at  the 
time  the  deceased  became  seised  of  the  real  estate.  The  argument 
is  derived  from  certain  statements  of  the  courts  in  the  well-known 
series  of  divorce  cases  in  this  state  which  acknowledge  the  validity 
of  such  divorces  as  this  one  in  affecting  the  marital  status  of  the 
plaintiffs  by  whom  they  are  procured,  but  such  statements,  I  think, 
are  to  be  limited  to  the  territorial  jurisdiction  of  the  foreign  state, 
and  were  not  intended  to  relate  to  such  status  within  this  state. 
At  all  events,  it  has  never  been  decided  that  such  a  divorce  as  that 
which  the  plaintiff  procured  operated  in  this  state  to  lawfully  ter- 
minate the  plaintiflf's  status  as  Mr.  Starbuck's  wife,  while  leaving 
him,  beyond  all  question,  still  her  lawful  husband;  yet  this  anomaly 
is  the  necessary  result  of  the  defendants'  contention.  In  other 
words,  it  is  claimed  that  under  the  authorities  in  this  state  the  effect 
of  the  Massachusetts  decree  was  to  leave  Mr.  Starbuck  a  married 
man,  while  his  wife  became  a  feme  sole;  he  still  being  lawfully 
married  to  a  woman  who  was  not  his  lawful  wife.  A  careful  exam- 
ination of  the  authorities  reveals  no  such  absurdity.  The  leading 
cases  in  the  court  of  appeals  are  People  v.  Baker,  76  N.  Y.  78,  32 
Am.  Rep.  274;  O'Dea  v.  O'Dea,  101  N.  Y.  23,  4  K  E.  110;  Jones  v. 
Jones,  108  N.  Y.  415,  15  N.  E.  707;  Cross  v.  Cross,  108  N.  Y.  628, 
15  N.  E.  333;  De  Meli  v.  De  Meli,  120  N,  Y.  485^  24  N.  E.  996; 
Williams  v.  Williams,  130  N.  Y.  193,  29  N.  E.  98;  In  re  Kimball, 
155  N.  Y.  62,  49  N.  E.  331;  Atherton  v.  Atherton,  155  N.  Y.  129,  49 
N.  E.  933,  40  L.  B.  A.  291;  Winston  v.  Winston,  165  N.  Y.  553,  59 
N.  E.  273.  They  all  adhere  to  the  general  principle  enunciated  in 
the  Baker  Case,  supra  (page  84,  76  N.  Y.,  and  page  278,  32  Am. 
Rep.)— 

"That  a  state  may  adjudge  the  status  of  Its  citizens  towards  a  nonresident, 
and  may  authorize,  to  that  end.  such  Judicial  proceedinf;s  as  It  seen  fit,  and 
that  other  states  mnst  acquiesce,  so  long  as  the  operation  of  the  judgment 
is  kept  within  its  own  confines.  But  that  Judgment  cannot  push  its  effect 
over  the  borders  of  another  state,  to  the  subversion  of  its  laws  and  the  de- 
feat of  Its  policy;  nor  seek  across  Its  bounds  the  person  of  one  of  its  citizens, 
and  fix  upon  hira  a  status,  agaljist  his  will  and  without  his  consent  and  in 
hostility  to  the  laws  of  the  sovereignty  of  bis  allegiance." 

In  the  case  of  Williams  v.  Williams,  supra,  the  record  of  a  Minne- 
sota divorce  was  excluded  upon  the  trial,  and  the  court  held  that 
it  was  properly  excluded,  "being  void."    The  authorities  were  col- 
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lated  and  considered,  and  the  conclusion  reached  that  a  judgment 
of  divorce  granted  by  a  sister  state  without  acquiring  jurisdiction 
of  the  defendant  has  no  effect  beyond  the  limits  of  the  state  within 
which  it  was  granted,  and  in  this  state  is  inoperative  and  void.  Be- 
ferring  to  the  case  of  Maynard  v.  Hill,  125  U.  S.  190,  8  Sup.  Ct.  723, 
31  L.  Ed.  654,  in  connection  with  Cheely  v.  Clayton,  110  U.  S.  701, 
4  Sap.  Ct.  328,  28  L.  £d.  298,  the  court  said  (page  198,  130  N.  Y., 
BJid  page  99,  29  N.  E.): 

"The  case  involved  the  legality  of  a  legislative  divorce  granted  by  the 
legislature  of  the  territory  of  Oregon,  but  the  consideration  of  this  question 
was  by  the  facts  of  the  case  confined  wholly  to  the  territory  within  which 
tbe  decree  was  granted.  Neither  case  questioned  the  rule  prevailing  in  this 
state,  and  the  decree  in  Maynard  v.  Hill  goes  no  further  than  that  a  divorce 
granted  without  service  upon  or  personal  appearance  of  the  defendant  estab- 
lishes the  status  of  the  parties  to  it  within  the  state  in  which  it  was  ren- 
dered. It  does  not  overrule  the  decisions  of  this  state,  but  it  Is  in  harmony 
with  them,  as  It  has  never  been  denied  by  our  courts  that  a  state  may 
adjudge  the  status  of  Its  citizens  towards  a  nonresident,  and  that,  so  long 
as  the  operation  of  the  judgment  Is  kept  within  Its  own  confines,  other  states 
must  acquiesce." 

In  Be  Kimball,  snpra,  the  claim  made  by  the  plaintiff  herein  was 
urged  upon  the  court,  but  disregarded.    The  point  was  made  that: 

"The  Dakota  court,  had  Jurisdiction  of  the  plaintiff  In  the  divorce  action, 
-who  is  the  appellant  herein.  As  to  her,  or  any  party  standing  upon,  urging, 
or  relying  upon  her  status,  the  decree  of  divorce  is  valid." 

The  court  held  otherwise,  viz.  that  the  decree  which  the  appellant 
(then  Mrs.  Semon)  obtained  in  Dakota  while  a  resident  of  that  state 
was  not  valid  in  tills  state  as  to  her;  that  she  remained  Semon's 
wife  in  this  state,  her  marital  status  not  being  affected  here  by  her 
decree;  that  her  subsequent  marriage  to  Kimball  was  accordingly 
invalid;  and  that  she  was  proi)erly  denied  the  right  to  administer 
on  his  estate.  The  court  said  (page  68,  155  N.  Y.,  and  page  332, 
49  N.  E.)  that  it  was— 

"Well  settled  that  tbe  Judgment  of  a  court  of  a  sister  state  has  no  binding 
effect  in  this  state,  unless  the  court  had  Jurisdiction  of  the  subject-matter 
and  of  the  person  of  the  parties,  and  that  want  of  jurisdiction  may  always 
be  Interposed  against  a  judgment  when  it  is  sought  to  be  enforced,  or  when 
any  benefit'  is  claimed  for  or  under  it.  Borden  v.  Fitch,  15  Johns.  121,  8  Am. 
Dec.  22S;  Andrews  v.  Montgomery,  19  Johns.  162,  10  Am.  Dec.  213;  Sbum- 
way  V.  StUlman,  4  Cow.  292,  15  Am.  Dec.  374;  Kerr  v.  Kerr.  41  N.  Y.  272." 

This  case  is  therefore  positive  authority  for  the  proposition  that 
if  the  plaintiff,  on  the  strength  of  her  Massachusetts  decree,  had 
remarried  in  this  state,  she  would  not  be  permitted  to  administer 
upon  the  estate  of  her  second  husband,  and  would  be  denied  that 
right  upon  the  express  ground  that  she  remained  in  this  state  the 
lawful  wife  of  William  H.  Starbuck,  notwithstanding  she  had  pro- 
cured the  decree,  and  had  remarried  pursuant  to  the  privilege  ac- 
corded by  it. 

In  Jones  v.  Jones,  supra,  Andrews,  J.,  said  (page  423,  108  N.  Y., 
and  page  708,  15  N.  E.): 

"The  Judgment  of  another  state  may  be  impeached  for  want  of  Jurisdiction 
of  tbe  person  or  subject-matter  when  it  comes  in  question  in  our  courts 
It  is  an  elementary  principle  that  no  court  can  lawfully  adjudge  rights  of 
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persons  or  property  In  the  absence  of  Jarlsdlction,  and  It  is  firmly  settled 
that  a  Judgment  of  tbe  court  of  another  state  Is  binding  here  only  so  far 
as  the  court  rendering  It  had  Jurisdiction.  It  Is  not  protected  under  the  con- 
stitution and  laws  of  the  United  States  from  attack  for  want  of  Jurisdiction. 
If  rendered  without  jurisdiction,  it  is  not  a  judgment,  but  a  mere  arbitrary 
prescription,  without  force  as  a  judicial  proceeding  In  another  forum.  Bor- 
den T.  Fitch,  15  Johns.  121,  8  Am.  Dec.  225;  Starbuck  v.  Murray,  5  Wend. 
148,  21  Am.  Dec.  172;  Kerr  ▼.  Kerr,  41  N.  Y.  272;  Thompson  t.  Whitman, 
18  Wall.  461,  21  L.  Ed.  807.  In  the  determination  of  the  question  whether 
the  Texas  court  acquired  Jurisdiction  of  the  person  of  the  defendant  in  the 
action.  It  must  be  conceded  at  the  outset  that  the  service  of  tbe  citation  upon 
the  defendant  here,  who  at  the  time  was  a  resident  and  citizen  of  New  York, 
owing  no  allegiance  to  the  state  of  Texas,  was  utterly  void  and  InefiFectual 
as  a  means  of  giving  the  courts  of  Texas  jurisdiction  of  the  defendant.  The 
process  of  courts  run  only  within  the  jurisdiction  which  issues  them.  They 
cannot  be  served  without  the  Jurisdiction,  and  courts  of  one  state  cannot 
acquire  Jurisdiction  over  the  citizens  of  another  state  under  statutes  which 
authorize  a  substituted  service,  or  which  provide  for  actual  service  of  notice 
without  the  jurisdiction  so  as  to  authorize  a  judgment  in  personam  against 
the  party  proceeded  against.  This  question  has  recently  been  considered  in 
several  cases  in  this  state  with  a  fullness  of  argument  and  Illustration  which 
leaves  nothing  to  be  said,  and  it  Is  sufficient  to  refer  to  the  decisions.  Kerr 
T.  Kerr,  supra;  Hoffman  v.  Hoffman,  46  N.  Y.  80,  7  Am.  Rep.  299;  Hunt  y. 
Hunt,  72  N.  Y.  217,  28  Am.  Kep.  129;  People  v.  Baker,  76  N.  Y.  78,  32  Am. 
Kep.  274;  O'Dea  t.  O'Dea,  101  N.  Y.  23,  4  N.  E.  110.  It  cannot  be  doubted, 
therefore,  that  the  Texas  court  did  not  acquire  Jurisdiction  of  the  defendant 
In  the  action  by  the  service  of  the  citation  here,  or  that  If  the  defendant 
had  remained  silent,  taking  no  notice  of  the  proceeding,  no  valid  Judgment 
could  have  been  rendered  against  him.  The  contract  of  marriage  cannot  be 
annulled  by  Judicial  sanction,  any  more  than  any  other  contract  inter  partes, 
without  Jurisdiction  of  the  person  of  the  defendant.  The  marriage  relation 
is  not  a  res  within  the  state  of  the  party  invoking  the  jurisdiction  of  a  court 
to  dissolve  It,  so  as  to  authorize  the  court  to  bind  the  absent  party,  a  citizen 
of  another  jurisdiction,  by  substituted  service  or  actual  notice  of  tbe  pro- 
ceedings given  without  the  jurisdiction  of  the  court  where  the  proceeding 
is  pending.  Folger,  J.,  Hunt  v.  Hunt,  supra;  CSieever  v.  Wilson,  9  Wall. 
108,  10  L.  Ed.  004;  O'Dea  T.  CDea,  supra." 

In  Lynde  v.  Lynde,  162  N.  Y.  405,  56  N.  E.  979,  48  L.  R.  A.  679> 
Gray,  J.,  said  (page  412,  162  N.  Y.,  page  981,  56  N.  E.,  and  page  682, 
48  L.  R.  A.): 

'That  the  decree  of  divorce  was  of  no  force  as  to  him  [the  husband,  resid- 
ing and  served  in  this  state]  cannot  be  disputed.  It  is  quite  settled  at  the 
present  day  that  no  state  can  exercise  jurisdiction  and  authority  over 
persons  or  property  without  its  territory.  Its  laws  and  the  judgments  of 
its  tribunals  can 'have  no  extraterritorial  operation,  except  so  far  as  the 
former  may  be  allowed  such  by  comity.  The  decree  of  divorce  which  the 
plalntlfC  obtained  In  New  Jersey  was  efitectual  to  determine  her  status  as  a 
citizen  of  that  state  towards  the  defendant;  but  as  to  him  it  eflTected  nothing 
and  was  void,  for  want  of  personal  service  of  process,  or  of  an  appearance 
l)y  him  in  the  divorce  proceedings.  One  or  the  other  of  these  conditions  was 
required  to  be  shown  to  enable  the  court  to  proceed  with  jurisdiction  in 
personam.  As  the  service  of  process  was  constructive,  by  publication,  how- 
ever authorized  by  the  laws  of  the  state.  It  was  Ineftcctual  against  the  de- 
fendant for  any  purpose.  People  v.  Baker,  76  N.  Y.  78,  32  Am.  Rep.  274; 
In  re  Kimball,  155  N.  Y.  62,  49  N.  B.  331;  Pennoyer  T.  Neff,  95  U.  S.  714, 
24  L.  Ed.  505;  Story,  Confl.  Laws,  S  539." 

In  Winston  v.  Winston,  supra,  the  wife,  who  was  separated  from 
her  husband  under  an  agreement  authorizing  her  "to  reside  from 
time  to  time  in  such  place  and  places  as  she  might  think  proper," 
obtained  a  divorce  in  Ol^lahoma,  and  remarried  in  this  state.    In  an 
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action  bj  the  husband  here  for  a  divorce  because  of  her  adultery,  the 
rule  of  the  foregoing  cases  was  reiterated.  The  court  said  (page  566, 
165  N.  Y.,  and  page  273,  59  N.  E.): 

"The  eTtdence  showed  the  Oklahoma  decree  of  dlTorce,  relied  upon  by  the 
defendant,  to  have  been  Invalid,  because  obtained  without  personal  service  of 
process  upon  this  plaintiff,  the  defendant  therein.  The  offense  charged  by 
the  complaint  against  the  defendant  had  consisted  in  the  tatter's  marriage, 
after  the  Oklahoma  decree,  with  the  co-respondent  named,  and  the  question 
was  whether  the  relation  thus  established  was  lawful  In  its  nature  or 
meretricious.  That  a  Judgment  rendered  upon  the  constructive  service  of 
process  is  without  force  against  the  personal  status  of  a  nonresident  and 
nonappeariug  defendant  has  been  frequently  the  subject  of  Judicial  discus- 
sion, and  that  the  divorce  decree  in  question  was  without  Jurisdiction  as  to 
this  plaintiff,  always  a  resident  of  this  state,  cannot  be  questioned,  under 
the  authorities.  Lynde  t.  Lynde,  162  N.  Y.  405.  412,  56  N.  E.  979,  48  L.  R. 
A.  679;  Atherton  v.  Atherton,  155  N.  T.  129,  49  N.  B.  933,  40  L.  R.  A.  291; 
D'Dea  v.  O'Dea,  101  N.  T.  23,  4  N.  B.  110;  People  ▼.  Baker,  76  N.  Y,  78,  32 
Am.  Hep.  274." 

It  is  quite  apparent  from  these  cases,  and  many  others  which 
might  be  cited,  that  the  theory  upon  which  they  are  based  is  that 
the  matrimonial  relation  is  not  a  res  within  the  jurisdiction  of  a 
sister  state,  under  the  circimistances  accompanying  the  plaintiff's 
residence  in  Massachusetts;  that  a  valid  decree  terminating  the 
relationship  as  against  a  citizen  of  this  state  requires  a  voluntary 
appearance,  or  such  service  of  process  as  would  be  valid  in  actions 
in  personam;  that  whatever  effect  is  to  be  given  the  decree  must 
be  confined  to  the  plaintiff,  and  to  the  state  in  which  it  was  granted; 
and  that  in  this  state  it  is  without  binding  force  or  efficacy  in  any 
respect,  for  any  purpose,  and  as  to  either  party. 

The  defendants  claim  that  In  re  Mori-isson,  52  Hun,  102,  5  N.  T. 
Supp.  90,  is  an  authority  in  favor  of  their  contention.  That  case 
was  decided  by  the  general  term  in  the  First  department  in  March, 
1889,  and  affirmed  by  the  court  of  appeals,  without  opinion,  in  117 
N.  Y.  638,  22  N.  E.  1130.  It  decided  that  a  decree  of  divorce  was 
valid  in  lliis  state  which  was  procured  in  another  state  by  service 
by  publication  upon  the  wife  residing  here,  where  the  ground  of  the 
divorce  was  adultery  committed  by  tiie  wife  in  the  state  where  the 
divorce  was  procured.  The  parties  were  married  and  resided  to- 
gether in  that  state,  and  the  husband,  the  plaintiff,  remained  domi- 
ciled there.  The  case  arose  upon  proceedings  in  surrogate's  court 
instituted  by  the  legal  representatives  of  the  husband,  deceased,  to 
procure  the  personal  assets  of  the  deceased  wife.  The  court  held 
that  inasmuch  as  the  divorce  was  obtained  in  the  state  of  the  plain- 
tiff's domicile  for  a  cause  arising  there,  and  which  would  have  been 
sufficient  in  this  state,  it  was  entitled  to  full  faith  and  credit  in 
this  jurisdiction.  The  court  further  held  that  the  claimants  occu- 
pied the  same  position  that  the  husband  would  have  done  if  living, 
and  that  he  could  not  be  heard  to  question  the  jurisdiction  of  a 
court,  which  he  had  himself  invoked.  As  to  the  latter  proposition, 
I  cannot  regard  the  case  as  binding  authority.  If,  as  the  court  de- 
cided, the  decree,  having  been  rendered  where  the  plaintiff  was  al- 
ways domiciled,  and  being  for  adultery,  was  good  and  effectual  in 
this  state,  the  question  of  jurisdiction  was  not  involved.    Moreover,^ 
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the  case  of  Hewitt  v.  Northrup,  75  N.  T.  506,  wbicli  is  cited  in  sup- 
port of  the  proposition  referred  to,  merely  holds  that  plaintilts  who 
have  gone  into  a  court  and  invoked  its  jurisdiction  cannot  after- 
wards be  permitted  to  complain  that  the  court  determined  all  the 
questions  needful  for  a  proper  disposition  of  the  case.  The  aflBrm- 
ance  of  the  Morrison  Case  by  the  court  of  appeals  may  have  been 
upon  the  main  question  considered  and  discussed,  viz.  that  the  de- 
cree did  not  offend  the  policy  of  this  state,  inasmuch  as  the  divorce 
was  granted  upon  grounds  recognized  as  suflQcient  in  this  state,  or 
it  may  have  been  because  the  wife  was  held,  in  law,  to  be  domiciled 
with  her  husband,  as  in  Hunt  v.  Hunt,  72  N.  Y.  217,  28  Am-  Rep. 
129,  Or  it  may  have  been  because  both  parties  to  the  decree  had 
died  without  assailing  it,  or  because,  as  is  alleged  it  was  admitted 
in  evidence  without  objection.  It  cannot  be  said,  strictly  speak- 
ing, that  the  plaintiff  in  this  action  assails  the  jurisdiction  of  the 
Massachnsetts  court.  The  decree  which  she  has  obtained  is  offered 
in  evidence  against  her  for  the  purpose  of  barring  her  claun  of 
dower.  She  objects  that  the  decree  is  insufficient  to  accomplish 
that  purpose,  not  because  the  court  had  no  jurisdiction  to  grant  it, 
but  because  the  jurisdiction  of  the  court  is  limited  by  the  decisions 
of  this  state  to  its  own  confines,  and  does  not  embrace  the  ten-itory 
where  the  real  estate  in  question  is  located,  or  the  court  in  which 
she  is  now  seeking  to  assert  her  property  rights.  The  objection  is 
not  to  the  fact  of  jurisdiction,  but  rather,  to  its  scope  and  extent. 
She  does  not  attack  the  validity  of  the  decree  which  she  has  ob- 
'tained,  but,  when  it  is  offered  to  defeat  her  claim,  she  merely  as- 
serts lie  limits  of  its  validity  in  the  jurisdiction  now  invoked,  and 
within  the  territory  of  her  present  residence. 

The  case  of  Todd  v.  Kerr,  42  Barb.  317,  decided  by  the  general 
term  in  this  department  in  May,  1864,  is  precisely  in  point.  That 
was  an  action  for  dower.  The  plaintiff  resided  with  her  husband 
in  Brooklyn,  but  left  him  and  went  to  New  Jersey  to  live.  While 
there  she  procured  the  passage  of  an  act  of  the  legislature  grant- 
ing her  a  divorce.  Subsequently  to  that  act  her  husband  acquired 
real  estate  in  New  York,  and  died  in  1862.  Her  action  for  dower 
was  defended  by  the  husband's  heirs,  but  the  court  unanimously 
held  that  she  was  entitled.    The  court  said  (page  319): 

"If  it  [the  act  of  the  legislature]  left  the  husband's  marital  rights  unim- 
paired, so  It  did  the  wife's  rights  to  the  property  of  her  husband  If  she 
survived  him.  It  Is  said,  however,  that  she  Is  estopped  from  denying  the 
force  and  efficiency  of  the  legislative  divorce.  I  do  not  see  the  elements  of 
an  estoppel  In  the  transaction." 

But  it  is  said  that  an  element  of  estoppel  exists  in  this  case  be- 
cause the  plaintiff's  husband,  by  remarrying,  acted  upon  the  decree 
which  she  procured.  He  did  not  marry,  however,  in  this  state; 
and  such  marriage,  had  it  occurred  here,  would  have  been  bigamous, 
beyond  all  question,  under  the  decision  in  People  v.  Baker,  supra. 
I  know  of  no  case  where  it  has  been  held  that  the  act  of  one  party 
can  operate  as  an  estoppel  to  the  prejudice  of  another  in  a  jurisdic- 
tion where  such  act  would  constitute  a  felony,  and  I  should  hesi- 
tate to  import  into  our  adjudications  a  doctrine  which  might  involve 
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in  its  logical  result  the  conferring  of  a  benefit  for  the  commission 
of  a  crime.  Nor  do  I  think  the  deduction  which  invokes  the  theory 
of  estoppel  is  fairly  deducible  from  Mr.  Starbuck's  act,  viz.  that  he 
acted  on  the  assumption  that  the  plaintiff's  decree  was  valid.  It 
is  at  least  equally  reasonable  to  assume  that  in  remarrying  in  an- 
other state  he  recognized  the  fact  that  the  plaintiff's  divorce  was 
invalid  in  this  state,  and  that  here,  she  still  remained  his  lawful  wife. 
Of  course,  there  cannot  be  estoppel  of  record  in  this  case,  inasmuch 
as  the  prohibition  is  not  reciprocal.  If  one  party  is  not  bound  by 
the  adjudication,  the  other  is  not.  Shipman  v.  Rollins,  98  N.  Y. 
311,  330;  Pfeffer  v.  Kling,  58  App.  Div.  179,  68  N.  Y.  Supp.  641. 

Holmes  v.  Holmes,  4  Lans.  388,  decided  by  the  general  term  in 
the  Third  department  in  December,  1871,  enforced  the  same  rule 
as  Todd  v.  Kerr,  supra,  viz.  that  the  party  obtaining  an  invalid 
decree  of  divorce  is  not  estopped  from  calling  it  in  question.  The 
court  said  (page  392): 

"That  the  plaintiff  Is  not  estopped  from  denying  the  validity  of  the  divorce 
obtained  by  blm  will  be  seen  when  it  is  considered  that,  if  it  did  not  in  fact 
dissolve  the  marriage,  the  courts  will  not  allow  either  party  to  deny  the 
existence  of  the  marriage.  The  parties  have  no  power,  of  themselves,  either 
in  form  or  effect,  to  dissolve  the  marriage  contract,  as  would  be  done  if 
effect  should  be  given  to  the  estoppel  claimed  in  behalf  of  the  defendant." 

To  the  same  effect  is  Eigney  v.  Rigney,  127  N.  Y.  408,  416,  28  N. 
E.  405,  reversed  on  another  point,  as  Laing  v.  Rigney,  160  U.  S.  531, 
16  Sup.  Ct.  366,  40  L.  Ed.  525.  See,  also,  Moe  v.  Moe,  2  Thomp.  &  C. 
647;  People  v.  Smith,  13  Hon,  414;  Rundle  v.  Van  Inwegan,  9  Civ. 
Proc.  R.  328.  The  latter  case  contains  a  clear  and  convincing  opin- 
ion on  the  question,  in  an  action  for  dower,  written  by  Mr.  Justice 
Charles  F.  Brown,  in  which  it  is  held  that  a  wife  is  not  estopped 
from  denying  the  validity  of  a  foreign  divorce  by  her  acquiescence 
therein  and  subsequent  remarriage. 

But,  even  if  the  divorce  procured  by  the  plaintiff  in  Massachu- 
setts were  binding  upon  her  in  this  state,  it  is  very  doubtful  whether 
it  could  be  permitted  to  operate  to  bar  her  dower,  any  more  than 
would  a  valid  limited  divorce  procured  by  her  in  this  state  for  the 
same  cause.  Analogy  to  the  laws  and  policy  of  the  state  would  only 
require  that  it  should  be  regarded  as  a  judicial  separation,  leaving 
intact  such  property  rights  as  depend  upon  and  attach  to  coverture. 
As  was  said  by  the  court  in  Rundle  v.  "Van  Inwegan,  9  Civ.  Proc.  R., 
at  page  336: 

"It  Is  settled  by  numerous  authorities  In  this  state  that  adultery  on  the 
part  of  the  wife  will  not  bar  her  dower  In  her  husband's  estate  unless  she 
be  convicted  of  that  offense  by  a  decree  of  the  court." 

If  this  be  so,  how  can  a  decree  granted  in  another  state  for  the 
husband's  misconduct  have  that  effect?  Our  statute  provides  (1 
Rev.  St.  p.  741,  §  8)  that  "in  case  of  divorce  dissolving  the  marriage 
contract  for  the  misconduct  of  the  wife  she  shall  not  be  endowed." 
In  Van  Qeaf  v.  Burns,  118  N.  Y.  549,  23  N.  E.  881,  it  was  held  that 
the  word  "misconduct"  refers  not  to  any  act  which  may  be  termed 
misconduct  or  converted  into  a  cause  of  action  by  the  legislature 
of  another  state,  but  only  to  that  kind  of  misconduct  which  our  laws 
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recognize  as  sufficient  to  authorize  a  divorce  (that  is,  adultery);  and 
the  general  principle  was  asserted  (citing  the  headnote)  that: 

"A  decree  dissolving  a  marriage  for  a  cause  not  regarded  as  adequate  by 
ttte  laws  of  this  state,  rendered  in  another  state  by  a  court  bavlug  Jurisdic- 
tion of  the  subject  and  the  parties,  in  an  action  brought  by  the  husband, 
wUl  not  deprive  the  wife  of  her  then  existing  dower  rights  in  lands  in  this 
state;  at  least,  in  the  absence  of  evidence  that,  under  the  laws  of  the  state 
where  it  was  rendered,  It  has  that  effect" 

On  a  second  trial  and  appeal  the  court  held  (Van  Cleaf  v.  Burns, 
133  N.  Y.  540,  30  N.  E.  661,  15  L.  R.  A.  542)  that  the  effect  which  a 
judgment  of  divorce  granted  in  another  state  has  upon  the  lands  of 
the  husband  in  this  state  is  to  be  determined,  not  by  its  laws,  but 
by  the  laws  of  this  state;  that  a  wife  in  this  state  could  only  be 
deprived  of  dower  by  a  divorce  granted  for  her  adultery;  and  that 
where,  therefore,  a  husband  obtained  a  valid  and  binding  decree 
of  divorce  in  another  state  on  the  ground  of  his  wife's  abandonment 
of  him,  the  wife  was  not  deprived  of  her  then  existing  dower  rights 
in  the  lands  of  her  husband  in  this  state,  notwithstanding  the  effect 
of  the  decree  under  the  statutes  of  the  state  where  it  was  rendered 
was  to  deprive  her  of  dower.  The  court  said  (page  543,  133  N.  Y., 
page  662,  30  N.  E.,  and  page  544,  15  L.  R  A.): 

"Under  what  circumstances  an  Interest  in  land  within  this  state  shall  be 
allowed  a  wife  by  way  of  dower  is  a  question  of  policy  which  the  state  alone 
has  power  to  decide,  and  no  Judgment  of  a  foreign  tribunal  in  and  of  Itself 
can  in  any  wise  affect  that  question." 

It  would  seem  to  follow  from  these  decisions  that  the  dower  right 
of  a  married  woman  in  this  state  can  only  be  forfeited  by  a  decree, 
whether  of  this  state  or  of  a  foreign  jurisdiction,  which  has  been 
granted  because  of  her  adultery.  Although  the  case  last  cited  re- 
lated to  dower  in  lands  owned  by  the  husband  at  the  time  of  the 
divorce,  a  strong  argument  may  easily  be  made  in  support  of  the 
doctrine  that  the  principle  should  apply  equally  to  lands  subse- 
quently acquired;  for,  as  a  limited  divorce  procured  by  the  wife  in 
this  state  for  cruelty  would  not  deprive  her  of  dower  in  lands  sub- 
sequently owned  or  acquired  by  her  husband,  an  intelligent  and 
consistent  judicial  policy  would  dictate  that  the  judgment  of  a  for- 
eign tribunal  for  the  same  cause  should  have  no  greater  effect  or 
power  in  that  regard,  whatever  the  scope  of  the  judgment  may  pur- 
port to  be  with  respect  to  a  dissolution  of  the  marriage  relation, 
or  whatever  may  be  the  foreign  law  under  which  it  was  rendered. 
This,  at  least,  would  seem  to  be  a  legitimate  deduction  from  the 
principle  and  logic  of  the  decisions  cited.  It  is  true  that  by  our 
statute  the  provision  for  dower  relates  to  the  lands  whereof  the 
husband  is  seised  of  an  estate  of  inheritance  at  any  time  during 
the  marriage.  But  under  the  decisions  in  the  Van  Cleaf  Cases,  su- 
pra, it  is  seen  that,  after  a  valid  decree  of  divorce  in  a  sister  state, 
the  legally  divorced  wife  becomes  the  widow  of  the  legally  divorced 
husband  at  the  time  of  his  death,  so  as  to  be  entitled  to  dower  in 
his  real  estate  owned  at  the  time  of  the  procurement  <rf  the  valid 
divorce;  and  it  is  not  readily  seen  why,  being  his  widow  then  for 
the  purpose  of  dower,  that  widowhood  should  be  limited  in  its  ap- 
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plication  to  a  part  only  of  the  real  estate  of  which  he  died  seised. 
If  there  is  a  distinction,  accuracy  and  certainty  in  real-estate  titles 
require  that  it  should  be  point^  out  by  a  court  which  can  speak 
with  the  force  and  finality  of  ultimate  authority.  It  will  be  un- 
necessary to  determine  the  question  in  this  case,  however,  if  the 
divorce  is  held  to  be  operative  in  this  state.  And,  even  if  it  be  held 
otherwise,  it  is  quite  apparent  that  the  plaintiff,  if  endowed,  will 
receive  nothing  to  which  she  would  not  have  been  entitled  had  she 
sued  in  New  York  instead  of  Massachusetts,  and  recovered  here  a 
judgment  for  such  a  divorce  as  can  be  obtained  for  cruelty.  In 
this  connection,  it  is  noteworthy  that  the  legislature  of  this  state 
has  made  provision  by  section  186  of  the  real  property  law  (chapter 
547,  Laws  1896)  by  which  divorced  women  may  release  their  right 
of  dower  in  lands  after-acquired  by  their  former  husbands.  It  pro- 
vides for  tjie  release,  by  an  instrument  in  writing  sufficient  to  pass 
title  to  real  estate,  by  a  woman  who  is  divorced  from  her  husband, 
whether  such  divorce  be  absolute  or  limited,  or  granted  in  his  or 
her  favor,  of  her  inchoate  right  to  dower  to  him  in  all  the  real  estate, 
general  or  specific,  theretofore  owned  by  him,  and  also  such  as 
he  shall  thereafter  acquire.  This  section  is  a  substitute  for  the  pro- 
visions, similar  in  nature,  of  chapter  616  of  the  Laws  of  1892.  Such 
an  enabling  act  was  thought  to  be  necessary  in  order  to  prevent  the 
attachment  of  dower  to  lands  purchased  by  the  divorced  husband 
after  the  divorce,  irrespective  of  the  provisions  of  the  judgment 
for  the  wife's  support,  and  adds  legislative  expression  to  the  cases 
cited,  which  hold  that  under  certain  circumstances  therein  detailed, 
and  especially  where  the  marriage  relation  is  not  dissolved  by  the 
divorce,  dower  attaches  to  property  subsequently  acquired. 

It  follows  from  the  views  herein  expressed  that  the  plaintiff's 
right  of  dower  could  only  be  destroyed  by  voluntary  release,  or  by 
a  decree  of  divorce  granted  because  of  her  adultery;  that  the  de- 
cree which  she  procured  in  Massachusetts  because  of  her  husband's 
cruelty  could  not  and  did  not  affect  her  marital  status  in  this  state; 
and  that,  such  decree  being  ineffectual  to  dissolve  the  marriage  re- 
lation in  this  state,  she  is  entitled  to  dower  in  all  the  real  estate 
of  which  her  husband  died  seised. 

A  question  is  raised  with  respect  to  certain  pieces  of  property 
which  were  conveyed  to  the  defendant  Herbert  B.  Turner,  and 
which  the  latter,  by-  written  instruments  duly  executed  and  acknowl- 
edged, certified  and  declared  tliat  he  held  in  trust  for  the  benefit 
of  William  H.  Starbuck,  his  heirs  and  assigns.  The  defendants 
claim  that  these  parcels  are  to  be  regarded  as  free  from  the  claim 
of  dower,  on  the  authority  of  Phelps  v.  Phelps,  143  N.  Y.  197,  38  N. 
E.  280,  25  L.  R.  A.  625.  That  was  the  case,  however,  of  lands  paid  for 
by  the  husband,  but  deeded  to  a  third  person,  neither  conveyed  nor 
agreed  to  be  conveyed  to  the  husband.  Under  a  written  agree- 
ment between  the  jjrantee  and  the  husband,  it  was  agreed  that  the 
latter  "should  receive  all  the  benefit  of  and  have  control  of  said 
property."  The  court  held  that  the  husband  had  no  estate  in  the 
land  itself,  and  only  a  right  of  action  for  damages  in  the  case  of  a 
breach  of  the  contract.    The  later  case,  however,  of  Wendt  v.  Walsh, 
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164  N.  Y.  154,  58  N.  E.  2,  seems  controlling.  There  the  grantee 
in  a  deed  of  absolute  conveyance  of  real  property  executed  a  decla- 
ration of  trust  in  favor  of  a  third  person,  his  heirs,  administrators, 
and  assigns,  and  it  was  held  that  such  grantee  took  a  mere  naked 
trust,  which  was  abolished  by  the  real  property  law  (chapter  547, 
Laws  1896);  that  as  trustee  no  legal  or  equitable  estate  vested  in 
him,  but  that  the  absolute  fee  of  the  premises  vested  in  the  person 
in  whose  favor  the  trust  was  declared. 

Since  the  foregoing  was  .written,  the  case  of  Atherton  v.  Ather- 
ton,  supra,  has  been  reversed  by  the  supreme  court  of  the  United 
States,  in  181  U.  S.  155,  21  Sup.  Ct.  544,  45  L.  Ed.  794.  After  ex- 
amining supplementary  briefs  which  the  parties  have  been  invited 
to  file  in  view  of  that  decision,  the  conclusion  to  be  reached  by 
this  court  is  not  changed.  In  the  Atherton  Case  the  parties  were 
both  matrimonially  domiciled  in  Kentucky,  where  the;  lived  to- 
gether after  their  marriage  at  Clinton,  N.  Y.,  and  where  the  cause 
of  action,  viz.  the  wife's  abandonment  of  the  husband,  arose.  The 
divorce  was  procured  for  a  cause  of  action  and  under  forms  of  pro- 
cedure to  which  both  parties  were  subjected  by  the  laws  of  their 
joint  matrimonial  domicile  and  allegiance.  The  question  involved 
in  this  case  was  not  under  consideration  there.  Mr.  Justice  Gray, 
in  reading  the  prevailing  opinion,  and  after  considering  the  New 
York  authorities  in  contradistinction  to  the  lax  doctrines  prevail- 
ing elsewhere,  said  (page  170,  181  U.  S.,  page  550,  21  Sup.  Ct,  and 
page803,  45L.  Ed.): 

"The  authorities  above  cited  show  the  wide  diversity  of  opinion  existing 
upon  this  Important  subject,  and  admonish  us  to  confine  our  decision  to 
the  esact  case  before  us.  This  case  does  not  Involve  the  validity  of  a  divorce 
granted,  on  constructive  service,  by  the  court  of  a  state  in  which  only  one 
of  the  parties  ever  bad  a  domicile,  nor  the  question  to  what  extent  the  good 
faith  of  the  domicile  may  be  afterwards  Inquired  Into.  In  this  case  the 
divorce  in  Kentucky  was  by  the  court  of  the  state  which'  bad  always  been 
the  undoubted  domicile  of  the  husband  and  wife.  The  single  question  to  be 
decided  Is  the  validity  of  that  divorce,  granted  after  such  notice  had  been 
given  as  was  required  by  the  statutes  of  Kentucky." 

In  deciding  that  such  a  divorce  was  valid,  it  would  seem  that 
the  court  only  adopted  the  same  view  as  that  which  prevailed  in 
our  court  of  appeals  in  Hunt  v.  Hunt,  supra,  and  in  re  Morrisson, 
supra.  It  is  true  that  Mr.  Justice  Gray  did  say  (page  162,  181  U. 
S.,  page  547,  21  Sup.  Ct.,  and  page  799,  45  L.  Ed.),  that  "the  rule 
as  to  the  notice  necessary  to  give  full  effect  to  a  decree  of  divorce 
is  different  from  that  which  is  required  in  suits  in  personam";  and 
an  argument  may  easily  be  drawn  from  that  dictum  to  the  effect 
that  the  matrimonial  alliance  may  be  broken  for  any  cause  and  by 
any  form  of  law  in  a  foreign  jurisdiction,  without  regard  to  the 
nonconsenting  victim  beyond  the  jurisdiction  whose  rights  are  thus 
rudely  shattered.  But  this  statement  was  not  necessary  to  the  de- 
cision, no  authority  is  cited  to  support  it,  and  it  cannot  be  told 
whether  or  not  it  received  the  concurrence  of  a  majority  of  the 
court.  If  it  were  certain  that  that  view  would  prevail,  it  would 
still  be  the  duty  of  this  court  to  follow  the  decisions  of  this  state 
until  they  should  be  reversed.    The  subject  is  a  vexed  one,  at  best. 
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and  to  attempt  to  reconcile  all  the  decisions  on  the  question  of 
divorce  would  tax  alike  the  ingenuity  of  the  writer  and  the  flexi- 
bility of  the  language.  By  the  federal  constitution,  full  faith  and 
ci-edit  are  to  be  given  in  each  state  to  the  public  acts  as  well  as 
judgments  of  every  other  state.  If  a  married  resident  of  this  state, 
who  knows  that  under  its  laws  the  tie  cannot  be  dissolved  except 
for  his  adultery,  can  have  the  anion  lawfully  broken  for  some  other 
cause  by  the  decree  of  a  foreign  state  without  either  his  knowledge 
or  assent,  it  would  seem  that,  in  according  full  faith  to  the  judg- 
ment of  that  state,  equal  faith  would  be  denied  to  the  public  acts 
of  this  state.  The  attitude  of  the  New  York  courts  is  consistent 
with  full  credit  to  every  state,  within  the  salutary  rules  and  limita- 
tions of  authority  and  jurisdiction.  And  until  the  final  arbiter, 
the  supreme  court  of  the  United  States,  decides  adversely  to  the 
New  York  rulings,  the  question  not  determined  in  the  Atherton 
Case,  viz.  "the  validity  of  a  divorce  granted  on  constructive  service 
by  the  court  of  a  state  in  which  only  one  of  the  parties  ever  had  a 
domicile,"  it  is  the  proper  province  of  an  intermediate  tribunal  to 
adhere  to  the  decisions  of  the  state  of  its  jurisdiction.  In  the 
Atherton  Case  the  decision  rested  upon  the  fact  that  the  divorce 
was  granted  in  the  state  where  both  parties  were  domiciled  at  the 
time,  and  to  that  extent  it  was  clearly  in  accord  with  the  rule  laid 
down  some  years  ago  in  this  state  in  Kinnier  v.  Kinnier,  45  N.  Y. 
535.  6  Am.  Rep.  132,  wherein  Chief  Judge  Church  said  (page  544, 
45  N.  Y.,  and  page  139,  6  Am.  Rep.): 

"It  Is  now  well  settled  that  the  lex  loci  wbicb  la  to  govern  married  persons, 
and  by  which  the  contract  Is  to  be  annulled,  Is  not  the  law  of  the  place 
where  the  contract  was  made,  but  where  It  exists  for  the  time,  where  the 
parties  have  their  domicile,  and  where  they  are  amenable  for  any  violation 
of  their  duties  In  that  relation.    Story,  Confl.  Laws,  i  230a." 

I  am  also  aware  that  the  views  herein  expressed  may  conflict  to 
some  extent  with  the  recent  decision  rendered  in  the  Fourth  de- 
partment in  Re  Swales'  Estate,  70  N.  Y.  Supp.  220.  That  case, 
however,  did  not  relate  to  dower.  It  was  an  application  by  a  wo- 
man who  had  procured  a  foreign  divorce,  and  remarried  in  this 
state,  to  administer  on  the  estate  of  her  flrat  husband.  The  facts 
were  precisely  similar  to  those  existing  in  Re  Kimball,  supra,  ex- 
cepting that  there  the  application  was  to  administer  on  the  estate 
of  the  second  husband.  The  court  of  appeals  refused  the  appli- 
cation on  the  ground  that  the  wife  could  not  maintain  the  validity 
of  her  divorce.  The  appellate  division  refused  the  application  upon 
the  ground  that  she  cannot  dispute  its  validity.  If  both  cases 
could  possibly  stand,  it  would  seem  to  follow  that  during  the  joint 
lives  of  her  two  husbands  she  is  the  wife  of  neither,  and  that  on 
the  death  of  both  she  does  not  become  a  widow  for  the  purjMse  of 
administration.  The  results  are  as  incongruous  as  the  theories  of 
the  decisions  are  conflicting.  J  cannot  see,  therefore,  that  this  ad- 
judication affords  any  logical  aid  to  the  reaching  of  a  different  re- 
sult from  that  hereinbefore  indicated.  On  the  main  question  con- 
sidered, however,  viz.  whether  the  foreign  divorce  determines  the 
marital  status  of  the  plaintiff  beyond  the  state  where  it  is  granted, 
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the  more  recent  case  of  In  re  Hall  (in  the  Third  department)  70 
N.  Y.  Supp.  406,  is  in  accord  with  wliat  T  have  said,  and  in  conflict 
with  the  reasoning  in  the  Swales  Case.    Smith,  J.,  said: 

"Tbe  learned  counsel  for  the  respondent  relies  with  assurance  upon  those 
decisions  of  our  court  of  appeals  which  hold  that  a  divorce  In  a  foreign  state, 
as  against  a  nonresident  of  that  state  who  Is  not  personally  served  therein 
or  who  did  not  appear,  Is  Ineffectual  to  effect  the  i»t  u»s  of  either  party  be- 
yond the  borders  of  that  state.  This  proposition  Is  tinquestlonably  held  by 
tbe  cases  cited." 

The  defendants'  exceptions  mnst  be  overruled,  and  the  motion 
for  a  new  trial  denied. 

Defendants'  exceptions  overmled,  and  motion  for  new  trial  denied,  with 
costs.  All  concur,  except  GOODRICH,  P.  J.,  who  dissents,  and  JENKS,  J., 
not  voting. 

GOODRICH,  P.  J,  I  cannot  concur  in  the  affirmance  of  this  judg- 
ment. The  action  sounds  in  equity.  Mr.  Pomeroy,  in  his  Equity 
Jurisprudence  (volume  3,  §§  1380-1382),  states  that  originally  the 
wife's  right  of  dower  was  purely  legal,  and  asserted  at  law;  that 
in  the  reign  of  Queen  Elizabeth  courts  of  equity  began  to  assume 
jurisdiction  over  cases  of  dower;  that  this  jurisdiction  has  been 
expanded  so  as  to  afford  complete  relief  between  the  parties;  that 
equitable  interposition  in  cases  of  dower  was  at  first  invoked  for 
the  removal  of  impediments  in  the  way  of  recovery  at  law;  and 
that  it  is  now  well  settled  that  courts  of  equity  have  concurrent 
jurisdiction  in  cases  of  legal  dower,  or  dower  in  legal  estates.  In 
the  present  action,  dower  is  claimed  not  only  in  real  property  which 
was  conveyed  to  William  H.  Starbuck  in  April,  1884,  and  stood  in 
his  name,  but  also  in  another  piece  of  property,  which  in  1881  was 
conveyed  to,  and  stood  in  the  name  of,  one  Turner,  and  of  which 
the  complaint  alleges  that  Starbuck  was  in  fact  owner.  It  was 
necessary  to  bring  an  action  in  equity  to  remove  this  title  impedi- 
ment in  the  way  of  plaintiff's  recovery,  and  she  has  sought  such 
forum.  It  is  not  necessary  to  cite  authority  for  the  principle  that 
he  who  seeks  equity  must  do  equity,  and  must  come  into  court  with 
clean  hands.  1  Story,  Eq.  Jur.  §  64e;  Bisp.  Eq.  §§  42,  43.  "Qui 
sentit  commodum  sentire  debet  et  onus."  Broom,  Lex.  Max.  705* 
The  plaintiff  invoked  the  jurisdiction  of  the  superior  court  of  Mas- 
sachusetts in  commencing  an  action  for  divorce,  and  submitted  her- 
self to  the  power  of  that  court.  She  cannot  now,  in  good  conscience, 
refuse  to  abide  by  its  decree  dissolving  the  marital  bonds.  In  Hew- 
itt V.  Northrup,  75  N.  Y.  506,  it  was  said  (page  510): 

"But  the  claim  Is  further  made  that  the  supreme  court  is  not  the  court 
to  determine  the  amount  and  validity  of  debts,  nor  to  marshal  the  assets  of 
a  bankrupt,  and  that  the  proper  parties  are  not  here  for  that  purpose.  But 
the  plaintiffs  went  Into  that  court  and  Invoked  its  Jurisdiction,  and  brought 
in  just  such  parties  as  they  deemed  proper,  and  they  cannot  now  complain 
that  the  court  determined  all  the  questions  needful  for  a  propier  disposition 
of  the  case." 

The  marriage  in  question  took  place  in  Massachusetts,  and  there 
is  no  evidence  tending  to  show  that  the  plaintiff  went  there  for 
the  purpose  of  acquiring  a  domicile  in  order  to  bring  an  action  for 
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divorce.  She  went  there  in  1868,  and  her  action  for  divorce  was 
not  commenced  until  1874.  She  obtained  her  decree,  received  and 
accepted  whatever  benefits  accrued  therefrom,  including  the  cus- 
tody of  a  minor  child  of  the  marriage,  and  from  1874  until  the  death 
of  William  H.  Starbuck  practically  proclaimed  that  she  was  no 
longer  his  wife.  Having  accepted  the  benefits  of  the  decree  and 
acted  under  it,  she  cannot  be  permitted  to  reject  its  disabilities 
and  burdens.  This  principle  is  so  fully  established  that  it  is  un- 
necessary to  cite  authority.  I  think  the  plaintiff  is  estopped  to 
claim  a  dower  right  in  property  acquired  by  William  after  the  dis- 
solution of  the  marriage  tie  between  herself  and  him.  He  acted 
npon  the  faith  of  the  judgment,  and  contracted  a  new  marriage, 
not  in  New  York,  but  in  Pennsylvania,  so  that  no  prosecution  for 
bigamy,  within  the  principle  of  People  v.  Baker,  76  N.  Y.  78,  32 
Am.  Bep.  274,  could  have  been  maintained  against  him  in  New 
York.  Children  have  resulted  from  the  marriage,  and  an  afQrmance 
of  the  judgment  would,  in  effect,  declare  the  new  wife  to  be  an  adul- 
teress, and  the  children  bastards,  and  strip  them  of  rights  in  prop- 
erty acquired  by  the  husband  and  father  after  the  plaintiff  had  ob- 
tained her  decree  of  divorce,  and  after  the  contracting  of  the  new 
marriage.  I  cannot  assent  to  any  doctrine  which  would  have  that 
result.  There  is  no  decision  of  our  court  of  appeals,  so  far  as  I 
can  find,  where  it  has  been  announced  that  a  plaintiff  who  has 
sought  and  obtained  a  decree  of  divorce  within  the  jurisdiction  of 
her  domicile  can  be  heard  to  assert  its  invalidity,  for  the  purpose 
of  claiming  dower  in  the  property  of  her  divorced  husband,  acquired 
after  the  decree  and  a  second  marriage.  There  are  decisions  at  spe- 
cial term  which  sustain  the  doctrine  upon  which  the  prevailing  opin- 
ion is  based.  There  are  also  opinions  of  the  same  character  in  the 
old  geiieral  term.  But  there  are  also  opinions  in  the  old  general 
term  to  the  contrary,  and,  as  these  are  referred  to  in  the  opinion 
of  Mr.  Justice  HIRSCHBERG,  I  do  not  refer  to  them.  A  recent 
opinion  in  the  Fourth  department  (In  re  Swales,  60  App.  Div.  599, 
70  N.  Y.  Supp.  220)  contains  this  significant  language  (page  603, 
60  App.  Div.,  and  page  223,  70  N.  Y.  Supp.): 

"Mrs.  Swales,  In  order  to  obtain  an  absolute  divorce  from  her  husband, 
elected  to  go  Into  the  state  of  Illinois,  where  the  rules  and  regulations  respect- 
ing such  actions  are  much  less  rigid  than  they  are  In  this  state.  She  ol>- 
talned  what  she  went  for,  and,  reposing  upon  the  regularity  and  security  of 
her  decree,  she  subsequently  married  another  man,  with  whom  she  Is  still 
living.  Having  made  this  election,  and  secured  to  herself  all  the  benefits 
that  were  obtainable  therefrom.  It  would  seem  like  a  travesty  of  Justice  to 
permit  her  now  to  repudiate  the  same,  and,  by  Impeaching  the  validity  of 
the  decree  under  which  she  has  lived  for  eighteen  years,  to  administer  and 
appropriate  the  personal  estate  of  a  man  from  whom  for  that  period  of  time 
she  had  proclaimed  to  the  world  that  she  was  absolutely  divorced." 

People  v.  Baker,  supra,  und  other  like  cases,  rest  upon  the  prin- 
ciple that,  where  there  is  substituted  and  not  personal  service  upon 
the  defendant  within  the  state,  the  court  acquires  no  jurisdiction 
of  the  defendant,  as  he  has  had  no  opportunity  to  be  heard.  But 
that  principle  does  not  affect  the  plaintiff,  who  has  invoked  the 
jurisdiction,  has  been  heard,  and  had  her  status  declared. 
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In  Jones  v.  Jones,  108  N.  Y.  415,  15  N.  E.  707,  there  had  been 
9Ji  action  for  divorce  in  Texas,  in  which  the  defendant  there  ap- 
peared at  first  to  object  to  the  jurisdiction,  but  afterwards  appeared 
generally  and  defended  the  action,  and  prosecuted  an  appeal  from 
the  judgment.  The  court  held  (page  427,  108  K.  Y.,  and  page  710, 
15  N.  E.)— 

"That  the  Texas  judgment  Is  a  valid  and  binding  adjndlcation.  There  Is  no 
reason  to  regret  this  result  The  present  plaintiff  had  a  full  opportunity  to 
be  heard  and  to  present  his  defense  In  that  proceeding,  and  availed  himself 
of  it.  He  appealed  from  the  Judgment,  which  was  affirmed  by  the  highest 
Jurisdiction  of  the  state.  The  litigation  was,  we  think,  conclusively  ended 
by  the  final  decree." 

In  Rigney  v,  Rigney,  127  N.  Y.  408,  28  N.  E.  405,  the  court  said 
(page  413,  127  N.  Y.,  and  page  406,  28  N.  E.): 

"The  courts  of  the  United  States  and  those  of  most  of  the  several  states. 
Including  New  York  and  New  Jersey,  hold  a  divorce  to  be  valid,  so  far  as  It 
affects  the  marital  status  of  the  plaintiff,  which  Is  granted  by  the  courts  of 
a  state,  pursuant  to  its  statutes,  to  one  of  Its  resident  citizens.  In  an  action 
brought  by  such  dtlsen  against  a  resident  citizen  of  another  state,  though 
the  defendant  neither  appears  In  the  action,  nor  Is  served  with  process  In  the 
state  wherein  the  divorce  is  granted.  Cheever  v.  "Wilson,  9  Wall.  108,  19  L. 
Ed.  604;  Pennoyer  v.  Neff,  96  U.  S.  714,  24  L.  Ed.  565;  People  v.  Baker,  76 
N.  Y.  78,  82  Am.  Rep.  274;  Doughty  v.  Doughty,  28  N.  J.  Eq.  581;  Cooley, 
Const  Llm.  400;  2  Bish.  Mar.,  Div.  &  Sep.  {  150  et  seq.  But  the  courts  of 
this  and  some  of  the  states  hold  that  the  marital  status  of  such  nonresident 
defendant  Is  not  changed  by  a  Judgment  so  recovered,  he  or  she  remaining 
a  married  person.  People  v.  Baker,  76  N.  Y.  78,  32  Am.  Kep.  274;  CDea  v. 
O'Dea,  101  N.  Y.  23,  4  N.  B.  110;  Jones  v.  Jones,  108  N.  Y.  415,  16  N,  E.  707; 
Gross  V.  Gross,  108  N.  Y.  628,  16  N.  E.  833;  Cook  v.  Cook,  56  Wis.  106,  14 
N.  W.  33,  443,  48  Am.  Rep.  706;  Doughty  v.  Doughty,  28  N.  J.  Eq.  681; 
Flower  v.  Flower,  42  N.  J.  Eq.  152,  7  Ati.  060;  2  Blsh.  Mar.,  Dlv.  &  Sep.  i 
153  et  seq.;  2  Black,  Judgm.  {  02a" 

This  decision  was  reversed  by  the  United  States  supreme  court, 
Bub  nomine  Laing  v.  Rigney,  IGO  U.  H.  531,  16  Sup.  Ct.  366,  40  L. 
£d.  525,  but  I  do  not  find  that  the  statement  of  the  law  in  the  above 
quotation  was  disapproved.  Thus  we  have  the  declaration  of  the 
court  of  appeals  that  the  marital  status  of  the  plaintiff  has  been 
changed  by  the  valid  decree  of  the  Massachusetts  court.  As  that 
decree  declared  her  to  be  no  longer  the  wife  of  William,  it  is  some- 
what diflicult  to  understand  how  she  can  have  dower  in  his  subse- 
quently acquired  real  estate.  The  judsments  of  divorce  under  con- 
sideration in  People  v.  Baker,  supra,  and  O'Dea  v.  O'Dea,  supra,  were 
obtained  previously  to  1874,  at  which  time  there  was  no  provision  in 
our  Code  for  serving  an  absent  defendant  in  a  divorce  action  by 
substituted  service.  The  Code  was  amended  in  1876,  so  that  in  a 
divorce  action  a  nonresident  could  be  served  by  publication;  and. 
this  fact  was  referred  to  by  Judge  Folger  in  his  opinion  in  the 
Baker  Case,  76  N.  Y.,  at  page  87,  32  Am.  Kep.  274.  Both  these 
cases,  therefore,  were  decided  at  a  time  when  our  statutes  did  not 
provide  for  the  service  by  publication  of  a  summons  upon  a  de- 
fendant in  an  action  for  divorce.  Since  the  amendment  which  au- 
thorized the  acquiring  of  jurisdiction  against  a  nonresident  in  such 
an  action,  it  seems  unreasonable  that,  as  against  the  plaintiff,  we 
should  refuse  to  recognize  the  decree  of  the  court  of  a  sister  state, 
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obtained  by  the  plaintiff  in  precisely  the  same  manner,  and  thereby 
fail  to  give  that  fall  faltb  and  credit  4«  the  records  and  judiciiJ 
proceedings  of  every  other  state  which  is  required  by  section  1,  art. 
4,  of  the  federal  constitution.  These  views  are  sanctioned  by  Ather- 
ton  V.  Atherton,  181  U.  S.  165,  21  Sup.  Ct.  544,  45  L.  Ed.  794,  where 
the  court  said  (page  162,  181  U.  S.,  page  547,  21  Sup.  Ct,  and  page 
799,  45  L.  Ed.): 

'The  purpose  and  effect  of  a  decree  of  divorce  from  the  bond  of  matrlmonjr 
by  a  court  of  competent  jurisdiction  are  to  change  the  existing  status  or 
domestic  relation  of  husband  and  wife,  and  to  free  them  both  from  the  bond. 
The  marriage  tie,  when  thus  severed  aa  to  one  party,  ceases  to  bind  either. 
A  husband  without  a  wife,  or  a  wife  without  a  husband.  Is  unknown  to  the 
law.  When  the-  law  provides,  in  the  nature  of  a  penalty,  that  the  guilty 
party  sbaU  not  marry  again,  that  party,  as  well  as  the  other.  Is  still  abso- 
lutely freed  from  the  bonds  of  the  former  marriage." 

The  court  cites,  apparently  with  approval,  Ditson  v.  Ditson,  4  B. 
I.  87,  the  leading  case  in  opposition  to  the  People  v.  Baker  doctrine, 
remarking  with  regard  to  it  that  Judge  Cooley,  in  his  treatise  on 
Constitutional  Limitations  (page  403,  note),  says  that  there  is  no 
case  in  the  hocikB  more  full  and  satisfactory  upon  the  whole  sub- 
ject of  jurisdiction  in  divorce  suits.  The  opinion  also  refers  to 
People  V.  Baker,  the  doctrine  of  which  is  apparently  disapproved, 
inasmuch  as  the  supreme  court  recognizes  the  binding  character  of 
a  decree  obtained  in  Kentucky  without  personal  service  upon  the 
absent  defendant,  in  accordance  with  the  first  section  of  the  fourth 
article  of  the  constitution  of  the  United  States,  above  referred  to. 
The  wide  divergence  of  opinion  in  the  courts  of  different  states 
upon  this  important  question  gives  weight  to  the  remark  of  the 
court  of  appeals  in  People  v.  Baker,  where  it  was  said: 

"It  remains  for  the  supreme  court  of  the  United  States,  as  the  final  arbiter, 
to  determine  how  far  a  judgment  rendered  in  such  a  case,  upon  such  sub- 
stituted service  of  process,  shall  be  operative  without  the  territorial  juris- 
diction of  the  tribunal  giving  It" 

It  seems  to  me  that  the  United  States  supreme  court  has  virtually 
decided  the  question  adversely  to  the  views  expressed  in  the  pre- 
vailing opinion,  as  that  court  (Atherton  Case,  181  U.  S.  173,  21 
Sup.  Ct.  551,  45  L.  Ed.  804)  said: 

"The  result  is  that  the  courts  of  New  York  have  not  given  to  the  Ken- 
tucky decree  of  divorce  the  faith  and  credit  which  it  bad  by  law  in  Ken- 
tucky, and  that  therefore  their  judgments  must  be  reversed." 

My  objecrions  to  the  conclusions  of  Mr.  Justice  HBEtSCHBERQ 
are  that  his  opinion  fails  to  regard  the  equities  of  the  situation; 
that  it  makes  no  distinction  between  the  rights  of  a  plaintiff  who 
has  invoked  the  jurisdiction  of  a  court,  and  those  of  a  defendant 
who,  though  he  may  have  been  summoned  according  to  the  law  of 
the  jurisdiction,  has  not  appeared  in  the  action;  that  it  fails  to 
give  effect  to  the  doctrine  declared  in  Rigney  v.  Kigney,  supra,  that 
the  plaintiff's  marital  status  is  fixed  by  the  Massachusetts  decree; 
.  that  it  disregards  the  principle  that  one  who  has  accepted  the  bene- 
fits of  one  part  of  a  decree  cannot  reject  the  burdens  imposed  by 
it;  and  that  full  faith  and  credit  Ure  not  accorded  to  the  judgment 
of  the  superior  court  of  Massachusetts. 
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LEE  ▼.  DELAWARE,  L.  ft  W.  R.  CO. 

(Supreme  Court,  Appellate  DlylBlon,  Third  Department    June  28,  1901.) 

1.  Bridges— Overload. 

Where  a  bridge  broke  down  while  an  engine  weighing  7,500  pounds, 
hauling  a  thresher  weighing  3,900  pounds,  was  crossing,  the  engine  alone 
being  on  the  panel  which  broke,  the  owner  of  the  engine  is  not  deprived 
of  recovery  by  Laws  1890,  c  668,  f  154,  providing  that  no  town  shall  be 
llqble  for  damages  resulting  from  the  breaking  of  any  bridge  by  trans- 
portation thereon  of  any  vehicle  and  load  weighing  together  four  tons, 
since  there  was  less  than  four  tons  on  the  panel  which  broka 

SL   CONTRIRCTORT  NEOLtOENCB. 

Where  the  owner  and  driver  of  a  traction  engine  were  both  riding  on 
the  engine  when  a  bridge  broke  under  it,  and  both  were  injured,  the 
question  of  contributory  negligence  of  the  owner  In  being  on  the  engine 
when  the  bridge  broke  was  for  the  Jury. 

On  reargoment.    Affirmed. 
For  former  opinion,  see  68  N.  T.  S.  407. 

Argued    before    PARKEK»  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

FEB  CURIAM.  The  facts  upon  which  this  cause  of  action  is 
based  are  substantially  the  same  as  those  in  the  Bush  Case,  decided 
in  this  court  in  54  App.  Div.  616,  66  N.  Y.  Supp,  1128,  and  affirmed 
by  the  court  of  appeals  in  166  N.  Y.  210,  59  N.  E.  838.  The  plaintiff 
here  was  injured  by  the  same  accident  which  was  the  cause  of  the 
intestate's  death  in  that  case,  and  the  defendant's  negligence  in  re- 
spect to  him  is  in  no  wise  different  from  what  it  was  in  respect  to 
Bush.  It  is  claimed  by  the  appellant,  however,  that  the  evidence 
in  this  case  shows  a  different  situation  with  reference  to  this  plain- 
tiff's contributory  negligence,  in  that  this  plaintiff,  being  the  owner 
of  the  engine,  etc.,  under  which  the  bridge  broke  down,  and  the  em- 
ployer of  Bush,  having  directed  Bush  to  run  the  engine  across  the 
bridge,  was  under  no  necessity  to  himself  ride  upon  the  footboard 
with  him;  that  one  man  could  have  run  it  as  well  as  two;  and  that, 
inasmuch  as  Bush  was  willing  to  and  did  run  it,  this  plaintiff  should 
have  availed  himself  of  the  opportunity  to  wait  and  see  whether 
the  bridge  would  stand  the  test.  With  this  distinction,  we  under- 
stand no  difference  exists  in  the  facts  of  the  two  cases,  except  such 
as  apply  to  the  question  of  damages  merely.  The  plaintiff  recov- 
ered in  both  cases  in  the  trial  court.  We  affirmed  the  Bush  Case 
by  a  divided  court,  and  that  decision  was  approved  by  the  court  of 
appeals.  This  case,  upon  this  same  record,  then  came  before  us. 
We  affirmed  it  upon  the  facts  (57  App.  Div.  378,  68  N.  Y.  Supp.  407), 
but  we  reversed  it  upon  the  law,  on  the  ground  that  the  court  er- 
roneously refused  to  charge  that  section  154  of  chapter  568  of  the 
Laws  of  1890  was  applicable  to  this  case.  This  court  had  been  of 
the  opinion  that  that  question  was  not  squarely  presented  in  the . 
Bush  Case,  but  were  of  the  opinion  that,  being  in  this  case,  such 
refusal  presented  a  legal  error,  for  which  the  judgment  must  be 
reversed.    Subsequently  the  decision  in  the  Bush  Case  was  made, 
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and,  the  court  of  appeals  having  there  held  the  other  way  upon  that 
question  of  law,  a  reargument  of  this  case  was  granted  by  this 
coart.    The  case  is  now  before  us  upon  such  reargument. 

Undoubtedly  upon  this  reargument  we  have  the  right  to  examine 
the  case  upon  all  the  questions  in  it.  There  are  two  questions,  how- 
ever, upon  which  we  are  practically  concluded  by  the  court  of  ap- 
peals. The  one  is  as  to  the  question  concerning  the  statute  above 
referred  to.  The  other  is  the  question  as  to  whether  the  defend- 
ant's motion  for  a  nonsuit  shoiUd  have  been  granted.  That  court 
held  that,  on  the  evidence  as  plaintiff  claimed  it  to  be,  the  ques- 
tion of  i^aintifF's  contributory  negligence  was  for  the  jury.  There 
is  no  substantial  difference  between  the  parties  in  each  case  as  to 
the  facts  bearing  on  that  question,  and  unless  we  hold  that  the 
distinction  between  this  case  and  the  Bush  Case,  which  is  above 
pointed  out,  calls  for  a  different  conclusion,  we  must  hold  that  the 
question  of  the  plaintiff's  contributory  negligence  in  this  case  was 
also  one  for  the  jury. 

We  do  not  discover  anything  in  the  distinction  pointed  out  by 
the  appellant's- attorney  between  this  plaintiff's  position  and  that" 
of  Bush  at  the  time  of  their  crossing  which  rendeA  his  conduct 
any  more  negligent  than  that  of  Bush.  True,  if  this  plaintiff  had 
decided  not  to  take  the  engine  across.  Bush  could  not  have  been  in- 
jured, for  Lee  was  the  owner  and  employer;  yet,  when  he  did  decide 
to  cross,  nothing  prevented  Bush  from  declining  to  ride,  and  allow- 
ing Lee  to  run  the  engine  while  it  was  on  the  bridge.  Neither  was 
compelled  to  cross  the  bridge  upon  the  engine,  and  the  one  seems 
to  have  been  as  prudent,  or  as  imprudent,  as  the  other.  We  must 
«onclude,  therefore,  that  the  refusal  of  the  trial  court  to  nonsuit 
was  not  error. 

We  are  still  at  liberty  to  consider  whether  the  verdict  of  the  jury 
upon  this  question  of  the  plaintiff's  negligence  was  against  the 
weight  of  evidence.  As  stated  above,  however,  there  is  no  substan- 
tial difference  between  the  parties  as  to  the  facts  bearing  upon  that 
question.  The  conduct  of  the  plaintiff,  the  visible  defects  of  the 
bridge,  and  the  doubts  as  to  its  sufQciency  and  strength,  which 
then  confronted  him,  and  all  those  with  him,  are  hardly  disputed. 
The  question,  therefore,  is  not  one  as  to  the  weight  of  evidence,  but 
as  to  what  inferences  upon  the  question  of  negligence  are  to  be 
drawn  from  those  conceded  facts.  Upon  such  facts  the  jury  have 
drawn  the  inference  that,  under  the  same  conditions,  men  of  ordi- 
nary prudence  would  have  acted  as  this  plaintiff  did.  A  refusal 
by  this  court  to  sustain  that  conclusion  could  hardly  be  said  to  be 
a  reversal  of  their  verdict  as  against  the  weight  of  evidence.  We 
do  not,  therefore,  interfere  with  the  verdict  in  this  case  upon  the 
ground  that  it  is  against  the  weight  of  evidence. 

We  have  carefully  examined  the  evidence  as  to  the  plaintiff's  in- 
juries, and,  although  the  verdict  is  a  large  one,  we  do  not  think 
that  it  is  excessive,  under  all  the  circumstances  of  the  case.  Cer- 
tainly it  does  not,  in  our  judgment,  indicate  prejudice,  partiality, 
or  corruption  on  the  part  of  the  jury.  Viewed  by  the  light  of  the 
many  authorities  upon  this  subject,  it  should  not  be  disturbed  on 
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that  gronnd.    As  to  the  ^ceptions  taken  by  the  apjpeUant,  Aone  of 
them  seeoa  to  present  reversible  error. 
The  judgment  and  order  must  be  a£Qrmed,  with  coata. 


(€2  App.  DIr.  648.) 

PATCHEN  T.  PEESIDBNT,  BTC,  OP  DBJLAWARE  &  H.  CANAL  CO. 
(Supreme  Court,  Appellate  Dlviston,  Third  Department    June  28,  1901.) 

L   PliEADINO— AlfSWKB — DBFBN8B8 — FORMER  AdJUDICATIOH — AliI^KGATIOW. 

Under  Code  Cir.  Proc.  i  1209,  providing  tbat  a  flnal  Judgment  dismiss- 
ing the  complaint  does  not  prevent  a  new  actlcm  for  tbe  same  cause  of 
action  unless  it  Is  rendered  on  the  merits,  an  answer  setting  up  a  Judg- 
ment dismissing  tbe  complaint  as  to  defendant  In  another  action  on 
the  same  cause,  which  does  not  allege  that  such  Judgment  was  on  tbe 
merits,  is  fatally  defective. 

9>  AcTiOMs — Defenses — Costs  or  Former  Action. 

The  fact  that,  the  costs  of  a  former  action  between  the  same  parties 
for  tbe  same  subject-matter  have  not  been  paid  is  not  a  defense  to 
another  action,  but  can  be  brought  to  the  attention  of  tbe  court  on  a 
motion  for  an  order  staying  proceedings  in  the  action. 

Appeal  from  special  term. 

Action  by  Francelia  O.  Fatchen  against  the  President,  Managers, 
and  Company  of  the  Delaware  &  Hudson  Canal  Company.  From  an 
order  overruling  a  demurrer  to  part  of  the  answer  and  an  inter- 
locutory judgment  thereon,  plaintiff  appeals. ,  Reversed. 

The  plaintllT  commenced  an  action  against  the  defendant  for  false  Im- 
prisonment To  the  complaint  in  said  action  the  defendant  Interposed  an 
answer,  admitting  that  It  was  a  domestic  corporation,  and  denying  each  and 
every  other  allegation  of  the  complaint  The  answer  also  contained  new 
matter,  of  which  the  following  is  a  copy:  "Third.  For  a  further  answer,  tbe 
defendant  alleges  and  states  tbe  fact  to  be  that  heretofore,  and  in  or  about 
the  inonth  of  March,  1900,  tbe  plaintiff  above  named  brought  an  action 
against  this  defendant  and  John  Fitzgerald  for  the  same  cause  of  action 
set  forth  in  the  complaint  herein;  that  such  action  was  tried  in  the  month 
of  November,  1900,  and  on  such  trial  the  plaintiff's  complaint  was  dismissed 
as  to  this  defendant  with  costs,  and  a  Judgment  so  dismissing  the  complaint 
with  ?57.74  costs.  In  favor  of  said  above-named  defendant  and  against  said 
plaintiff,  was  entered  In  the  office  of  the  clerk  of  Albany  county,  which 
Judgment  remains  unreversed,  and  of  full  force  and  effect;  that  the  costs 
therein  have  not  been  paid  by  the  plaintiff;  and  that  the  plaintiff  ought  not 
to  have  or  maintain  this  action  because  of  such  former  Judgment  and  tbe 
nonpayment  of  the  costs  therein."  To  such  defense  the  plaintiff  demurred 
on  the  ground  tbat  the  same  is  Insufficient  In  law  on  the  face  thereof. 

Argued  before  PABKEI^  P.  J.,  and  KELLOGG,  EDWAEDS, 
SMITH,  and  CHASE,  JJ. 

Barnwell  Bhett  Heyward,  for  appellant. 
Lewis  E.Carr,  for  respondent. 

CHASE,  J.    Section  1209  of  the  Code  of  Civil  Procedure  provides: 

"A  final  Judgment,  dismissing  the  complaint,  either  before  or  after  a  trial, 

rendered  In  an  action  hereafter  commenced,  does  not  prevent  a  new  action 

for  the  same  cause  of  action,  unless  it  expressly  declares,  or  it  appears  by 

the  Judgment-roll,  that  it  is  rendered  upon  the  merits." 

A  plea  of  former  adjudication  is  fatally  defective  unless  it  alleges 
that  the  former  judgiQent  or  decree  was  on  the  merits.    9  Enc.  PI. 
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&  Prac.  pp.  619-621;  2  Van  Fleet,  Fonner  Adj.  p.  1327.  The  fact 
that  costs  of  a  fonner  action  between  the  same  parties  and  for  the 
same  subject-matter  have  not  been  paid  does  not  deprive  the  court 
of  jurisdiction  when  set  in  motion  by  the  party  resting  under  a 
stay.  The  only  effect  is  to  render  the  proceedings  irregular,  and, 
when  brought  to  the  attention  of  the  court,  the  party  violating 
the  stay  will  be  dealt  with  as  may  be  proper.  Wessels  v.  Boettcher, 
142  N.  y.  212,  36  N.  E.  883.  Apart  from  the  provision  of  the  Code 
ol  Civil  Procedure  (section  779)  relating  to  a  stay  against  a  party 
required  to  pay  costs  of  a  motion,  or  any  other  sum  of  money  di- 
rected by  an  order  to  be  paid,  the  court  has  power  in  regard  there- 
to, by  reason  of  its  equitable  cognizance  over  suitona,  to  prevent  a 
multiplicity  of  actions,  and  harassing  and  oppressive  litigation. 
Having  the  power,  it  is  for  the  court  to  determine  the  propriety  of 
its  exercise  in  a  given  case.  Barton  v.  Speis,  73  N.  T.  133.  The 
fact  that  the  costs  of  a  former  action  had  not  been  paid  is  not  a 
defense,  but  can  be  brought  to  the  attention  of  the  court  on  a  mo- 
tion for  an  order  staying  proceedings  in  the  action. 

Order  and  interlocutory  judgment  reversed,  with  costs,  and  de- 
murrer sustained,  with  costs.    All  concur. 


(61  App.  Dlv.  659.) 

PEOPLE  V.  BATES. 

t 
(Supreme  Court,  Appellate  Division,  Fourth  Department    May  28,  1901.) 

1.  iNTirCTMKNT  AND  InPORMATION— SOFFICIENCY — UnLAWFOI.  SaLB  OF  Ll<ipOR— 

LiqnoR  Tax  Law. 

An  Indictment  alleging  that  accnaed,  on  a  certain  date,  and  in  a 
certain  town,  violated  tlie  liquor  tax  law.  In  that  he  "wrongfully  and 
unlawfully  did  sell"  certain  liquors  to  certain  persons,  is  insufficient  to 
charge  a  crime,  as  it  does  not  inform  the  accused  of  the  nature  of  the 
act  constituting  the  crime. 
Sl  Same— JcDictAL  Noticb. 

The  fact  that  the  court  would  take  judicial  notice  of  the  liquor  tax 
law,  and  the  vote  of  the  electors  of  the  town  named  in  the  indictment 
that  no  certificates  to  sell  liquor  should  be  permitted  to  be  issued  within 
the  town,  as  public  acts,  would  not  operate  to  sustain  the  indictment, 
since  such  facts  would  simply  relate  to  the  nature  of  the  proof  to  estab- 
lish the  crime. 

Appeal  from  Ontario  county  court. 

Arnold  Bates  was  convicted  of  a  violation  of  the  liquor  tax  law, 
and  he  appeals.    Reversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

George  Raines,  for  appellant. 
Robert  F.  Thompson,  for  respondent. 

RUMSEY,  J.  The  defendant  demurred  to  the  Indictment  on  the 
ground,  among  others,  that  the  facts  stated  did  not  constitute  a 
crime.  That  demurrer  was  overruled.  The  case  was  tried,  and 
the  defendant  was  convicted  and  sentenced,  and  he  takes  this  ap- 
peal from  the  judgment  of  conviction. 
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The  appeal  brings  up  the  ruling  upon  the  demurrer  (Code  Cr. 
Proc.  §  517),  and  the  defendant  relies  upon  an  alleged  error  in  that 
ruling  for  the  reversal  of  this  judgment.  The  indictment  accused 
the  defendant  of  the  crime  of  a  violation  of  the  liquor  tax  law,  com- 
mitted as  follows:  "That  the  said  Arnold  Bates,  •  •  •■  on  or 
about  the  16th  day  of  October,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred,  at  the  said  town  of  Richmond,  in  the  county 
aforesaid,  with  force  and  arms,  certain  liquors  [naming  them]  wrong- 
ftilly  and  unlawfully  did  sell  to  one  Spencer  Becker,  and  to  certain 
other  persons,  whose  names  are  to  the  grand  jury  aforesaid  un- 
known." Then  follows  the  usual  formal  ending  of  an  indictment. 
It  was  held  by  the  learned  county  judge  that  this  indictment  suflB- 
oiently  stated  the  crime  of  which  the  defendant  was  accused,  and 
for  that  reason  the  demurrer  was  overruled.  The  law  requires  that 
the  indictment  must  contain,  among  other  things,  a  plain  and  con- 
cise statement  of  the  act  constituting  the  crime,  without  unneces- 
sary repetition.  Code  Cr.  Proc.  §  275.  The  defendant  insists  that 
there  is  no  inference  of  the  commission  of  a  crime  arising  from  an 
allegation  of  a  sale  of  liquor  in  the  town  of  Richmond.  It  is  true 
that  the  indictment  says  that  the  liquor  was  illegally  sold,  but  that 
does  not  amount  to  a  statement  of  a  fact,  but  is  merely  a  conclusion 
of  law,  and  does  not  aid  the  defendant  in  giving  him  information  of 
the  nature  of  the  crime  of  which  he  is  accused.  Nor  is  the  indictment 
strengtljened  by  the  fact  that  the  defendant  is  accused  of  the  crime 
of  violation  of  the  liquor  tax  law.  The  statute  requires,  not  only 
that  the  crime  of  which  the  defendant  is  charged  should  be  stated, 
but  that  there  should  be,  in  addition,  a  plain  and  concise  statement 
of  the  act  constituting  the  crime.  Tt  is  here  that  the  defect  lies. 
In  considering  the  sufficiency  of  the  indictment,  it  must  be  remem- 
bered that  no  question  is  presented  as  to  the  proof  necessary  to 
convict  under  it.  The  only  question  is  whether  there  can  be  found 
within  the  indictment  such  a  statement  of  the  act  constituting  the 
crime  as  will  enable  the  defendant  to  know  precisely  what  it  is 
alleged  he  has  done  by  way  of  violation  of  the  liquor  tax  law,  so 
that  he  may  meet  the  proof  which  is  likely  to  be  offered  against 
him.  It  is  necessary  that  the  statement  should  be  contained  in 
the  indictment  itself.  People  v.  Olmsted,  74  Hun,  323,  26  N.  Y. 
Supp.  818.  An  illegal  sale  of  liquor  in  the  town  of  Richmond  might 
be  made  either  by  selling  without  a  certificate,  or,  if  one  had  a  cer- 
tificate, by  selling  in  a  prohibited  manner,  or  to  prohibited  persons, 
or  at  prohibited  days  or  hours;  or,  if  the  electors  of  the  town  had 
voted  to  limit  the  persons  to  whom  or  the  purposes  for  which  a  cer- 
tificate might  be  given  under  section  16  of  the  statute,  by  selling 
in  violation  of  their  determination  as  declared  by  that  vote.  The 
defendant  is  undoubtedly  entitled  to  know  in  what  particular  way 
it  is  said  that  he  sold  illegally  in  that  town.  The  claim  is  that  by 
the  vote  of  the  electors  of  the  town  it  had  been  determined  that 
no  certificate  to  sell  liquor  in  that  tovra  should  be  granted,  and 
that,  therefore,  any  sale  was  a  \iolation  of  the  statute.  Nothinj; 
of  that  kind,  however,  is  alleged  in  the  indictment.  It  is  sought 
to  be  sustained  because  it  is  said  that,  the  liquor  tax  law  being  a 
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public  act,  and  the  vote  of  the  electors  of  the  town  of  lUchmond 
that  no  certiflcates  to  sell  liquor  should  be  permitted  to  be  issued 
within  that  town  being  also  a  public  act,  the  court  is  bound  to  take 
judicial  notice  of  them;  and  that,  therefore,  it  is  not  necessary  to 
allege  or  prove  those  facts.  There  is  grave  doubt  whether  this 
proposition  could  be  sustained,  but,  if  it  coald,  it  simply  goes  to 
the  nature  of  the  proof  to  establish  the  crime,  and  does  not  tend 
in  any  way  to  relieve  the  people  of  the  necessity  of  alleging  in  the 
indictment  the  manner  in  which  the  crime  was  committed.  Under 
the  former  excise  law,  when  one  was  accused  of  selling  liquors  with- 
out a  license,  it  was  necessary  to  allege  that  fact  in  the  indictment. 
Jefferson  v.  People,  101  N.  Y.  19-22,  3  N.  E.  797.  The  same  rule 
applies  under  this  law.  People  v.  Olmsted,  7i  Hun,  323,  26  N.  Y. 
Supp.  818.  If  the  crime  is  that  the  defendant  sold  liquor  in  the 
town  of  Kichmond  after  the  electors  of  that  town  had  voted  that 
no  licenses  should  be  granted,  his  sale  was  a  violation  of  that  law 
whether  he  had  a  certificate  or  not;  but  he  is  entitled  to  have  that 
fact  stated  in  the  indictment,  so  that  he  may  know  the  precise 
nature  of  the  charge  made  against  him.  Therefore,  as  the  indict- 
ment contained  no  such  statement,  it  was  manifestly  defective,  and 
the  demurrer  should  have  been  snstained;  and,  for  the  error  in 
refusing  to  sustain  the  demurrer,  the  judgment  must  be  reversed. 
It  is  unnecessary,  therefore,  to  examine  any  of  the  other  questions 
presented  in  the  case. 

The  judgment  must  be  reversed,  and  the  demurrer  sustained,  and 
the  indictment  dismissed,  without  prejudice,  however,  to  the  sub- 
mission of  tiie  case  to  another  grand  jury.    All  concur. 


(C2  App.  DIv.  535.) 

FAUSNAUGH  v.  ROGERa 

(Supreme  Conrt,  Appellate  Division,  Third  Department    Jime  28,  1901.) 

Wkiohts  Aim  Mrasures— Sealer— Compensation. 

Laws  1894,  c.  166,  §  39,  provides  that  a  city  sealer  of  weights  and 
measures  shall  be  appointed,  and,  when  directed  by  the  mayor,  be  shall 
Inspect  weights  and  measures,  and  possess  like  powers  as  sealers  of  the 
several  towns;  and  Laws  1896,  c.  376,  declares  that  the  town  sealer  shall 
see  that  weights  and  measures  used  In  the  town  which  are  brouj^ht  to 
bim  for  that  purpose  conform  to  the  standards,  and  seal  the  same,  and 
receive  a  fee  therefor.  BelA,  that  where  a  city  sealer  was  directed  to 
seal  defendant's  weights  and  measures  by  the  mayor,  and  did  so  against 
defendant's  will,  defendant  was  not  liable  for  his  fees  therefor. 

Appeal  from  Chemung  county  court. 

Action  by  John  Fausnaugh  against  George  H.  Rogers;  Prom  a 
judfonent  of  the  county  court  affirming  a  judgment  of  the  city  court 
of  Elmira  in  favor  of  plaintiflF,  defendant  appeals.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  KELLOQO,  EDWABDS,^ 
SMITH,  and  CHASE,  JJ. 

J.  John  Hassett,  for  appellant. 
Herbert  M.  Lovell,  for  respondent. 
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KELLOGG,  J.  An  agreed  statement  of  facts  was  presented  to 
the  city  court  of  Elmira,  and  a  decision  taken  thereon,  which  was 
affirmed  by  the  county  court.  In  substance,  the  facts  agreed  upon 
are  that  plaintiff  is  city  sealer  of  Elmira;  that  the  mayor  of  the 
city  directed  him  to  examine  weights,  measures,  scale  beams,  meas- 
ures of  extension,  and  weighing  apparatus  in  the  city  which  arc 
used  for  the  public;  that,  pursuant  to  such  direction,  the  plaintiff 
visited  the  defendant's  store  in  the  city,  and,  against  the  consent 
and  protest  of  defendant,  examined  the  weights  and  measures  used 
by  defendant  in  his  business  as  grocer;  and  the  fees  therefor,  as 
prescribed  by  the  domestic  commerce  law,  were  fl.45.  The  fees 
defendant  refused  to  pay,  and  the  question  presented  on  this  ap- 
peal is,  does  the  law  require  him  to  pay  them? 

It  is  conceded  that  the  city  charter  is  silent  on  that  subject.  The 
charter  (Laws  1894,  c.  615,  §  39),  however,  provides  for  the  appoint- 
ment of  a  sealer,  and  provides  that  he  "when  directed  by  the  mayor 
shall,  as  such  sealer,  inspect  and  examine  such  weights,  measures, 
scale  beams,  measures  of  extension  and  weighing  apparatus,  and 
shall  at  such  times  possess  the  like  powers  and  be  subject  to  the 
like  obligations  as  the  sealers  of  the  several  towns  of  this  state." 
The  law  governing  the  "sealers  of  the  several  towns  of  this  state" 
is  this  provision  in  the  domestic  commerce  law  (chapter  376,  Laws 
1896): 

"There  shall  be  a  town  sealer  of  weights  and  measures  in  each  town,  to 
be  appointed  by  the  town  board  and  hold  office  during  Its  pleasure.  He 
shall  take  charge  of  and  safely  keep  the  town  standards  and  see  that  the 
weights,  measures  and  all  apparatus  used  In  the  town  which  are  brought  to 
him  for  that  purpose  conform  to  the  town  standards."  "Whenever  the  sealer 
of  a  city,  county  or  town  compares  weights  and  measures  and  finds  that  they 
correspond,  or  causes  them  to  correspond  with  the  standards  In  his  posses- 
sion, he  shall  seal  and  mark  such  weights  and  measures  with  the  appropriate 
devices.  Each  sealer  shall  receive  for  his  services  the  following  fees; 
[These  fees  are  fixed  at  a  certain  sum  for  sealing  each  weight  or  measure]." 

It  seems  to  be  clear  that  the  sealer  of  a  city  or  town  is  entitled 
to  the  fee  here  fixed  for  every  authorized  examination.  That  he  is 
entitled  to  collect  such  fee  from  the  owner  of  the  weight  or  measure 
"which  is  brought  to  him,''  or  which  he  examines  at  the  im^tance 
of  the  owner,  is  also  clear.  But  it  does  not  follow  that  he  may 
collect  the  fee  from  the  owner  of  the  weights  and  measures  exam- 
ined where  the  examination  is  made  without  the  owner's  consent. 
In  the  one  case,  he  does  a  service  to  the  owuer  at  his  request;  in 
the  other,  he  does  a  public  service  at  the  request  of  some  superior 
public  oflScer.  There  have  been  penal  laws  against  the  use  of  false 
weights  and  measures  for  a  long  time  existing  in  this  state,  but 
there  has  never  been  a  law  in  this  state  making  it  penal  to  use 
weights  and  measures  not  inspected  by  the  sealer.  There  is  no 
duty  imposed  upon  the  owner  or  user  of  weights  and  measures  to  have 
them  examined  by  the  sealer.  To  protect  himself  against  a  charge 
for  willfully  violating  the  law  against  the  use  of  false  weights  and 
measures  he  may,  as  often  as  he  chooses  to  pay  the  fee,  have  his 
weights  and  measures  compared  with  the  standards  provided  by  the 
town  or  city;  but  there  is  in  this  nothing  compulsory,  either  in  the 
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letter  of  the  law  or  its  spirit.  The  law  in  this  regard  makes  it 
compulsory  upon  the  sealer,  on  being  paid  his  fee  therefor,  to  ex- 
amine and  mark  with  appropriate  devices  all  weights  and  measures 
"which  are  brought  to  him  for  that  purpose."  Whenever  the  sealer 
is  used  by  the  public  authorities  to  detect  crime,  or  to  discover 
whether  the  citizen  is  amenable  to  a  criminal  charge  for  using  false 
weights  and  measures,  or  for  the  purpose  of  insuring  the  public 
against  fraud  and  deception  by  such  use,  it  is  the  public  which  is 
served,  and  the  sealer  then  becomes  a  servant  of  the  public,  and 
there  would  seem  to  be  no  good  reason,  in  the  absence  of  any  stat- 
ute to  the  contrary,  why  the  fee  should  not  be  paid  by  the  city  or 
town  which  causes  the  examination  to  be  made.  This  is  in  strict 
analogy  with  the  law  governing  the  payment  for  services  by  fees 
in  other  cases,  whether  to  a  justice  of  the  peace,  a  constable,  sheriff, 
or  county  clerk.  The  questions  raised  upon  this  appeal  seem  to 
have  been  decided  adversely  to  the  contention  of  the  plaintiff  in  the 
Fourth  department  of  this  court.  Ford  v.  Bailroad  Co.,  33  App. 
Div.  474,  53  N.  Y.  Supp.  764.  That  case  was  supported  in  its  facts 
and  law,  in  addition  to  all  that  plaintiff  invokes  here,  by  the  ordi- 
nances of  the  city  of  Auburn  compelling  persons  and  corporations 
to  pay  for  the  unsolicited  services  of  the  se^er  of  weights  and  meas- 
ures, and,  after  giving  a  history  of  the  laws  on  that  subject  from 
the  earliest  times  in  this  state,  Justice  Follett  says: 

"The  policy  of  this  state,  as  manifested  by  the  uniform  course  of  legisla- 
tion for  nearly  two  hundred  years,  is  that  sealers  of  weights  and  mensures 
shall  not  charge  fees  for  unsolicited  serrices;  and  though  the  legislature  has 
power  to  provide  that  sealers  may  recover  for  unsolicited  services,  or  dele- 
gate power  to  municipalities  so  to  provide,  we  ought  not  to  infer  that  such 
power  has  been  delegated  to  a  municipality,  in  the  alraence  of  an  express 
statutory  provision." 

In  this  we  fully  concur.  No  such  power  has  been  expressly  or 
inferentially  delegated  to  the  municipality  of  Elmira  or  to  the  mayor 
of  that  city.  The  power  delegated  to  the  mayor  is  not  a  power  to 
compel  payment  t)y  the  user  of  weights  and  measures  for  the  un- 
solicited examination  by  the  sealer.  If  the  services  must  be  paid 
for,  the  sealer  must  look  to  the  authority  which  solicited  or  directed 
the  service. 

This  conclusion  requires  that  the  judgment  of  the  county  court 
and  of  the  city  court  be  reversed,  with  costs  in  all  the  courts.  All 
concur. 


(ii5  Misc.  Rep.  454.) 

PEOPLE  ex  rd.  McINTYRB  v.  COLER,  Comptroller. 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1901.) 

1.  Mandamus— Judicial  Acts— Collateral  Attack. 

Laws  1872,  vol.  2,  c.  733,  p.  1753,  and  Laws  1874,  c.  323,  p.  387, 
declare  that  the  district  attorney  for  any  county  in  which  an  important 
criminal  case  is  to  be  tried  may,  with  the  approval  of  the  county  judge, 
employ  counsel  to  assist  In  such  trial;  the  cost  to  be  certified  by  the 
Judge  presiding  at  such  trial,  and  to  be  a  charge  on  the  county.  Plain- 
tiff was  retained  by  the  district  attorney  to  assist  in  a  criminal  prose- 
cution, and  bis  bill  for  a  certain  sum  for  his  services  was  certified  by 
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the  Judge  presiding  at  the  trial.  Held,  that  the  Judge's  act  was  a  Judicial 
one,  which  cannot  be  questioned  in  a  collateral  proceeding  tor  man- 
damus to  compel  payment  of  the  charge. 

Such  statutes  still  apply  to  the  county  of  New  York,  being  unaffected 
by  the  subsequent  county  law  (Laws  1S02,  e.  686),  which  expressly  pro- 
vides that  It  shall  not  apply  to  the  county  of  New  York. 

Proceeding  by  the  people,  on  the  relation  of  John  P.  Mclntyre, 
for  a  writ  of  peremptory  mandamus  to  compel  the  payment  of  rela- 
tor's certified  charge  for  his  services  as  prosecutor  in  a  criminal 
prosecution,  against  Bird  B.  Coler,  comptroller.    Writ  granted. 

John  F.  Mclntyre,  in  pro.  per. 

Eugene  A.  Philbin,  Dist.  Atty.,  for  respondent. 

McADAM,  J.  The  relator,  an  attorney  and  counselor  at  law,  was 
duly  retained  by  the  district  attorney  of  New  York  county  to  take 
the  principal  part  as  prosecutor  in  the  second  trial  of  Dr.  Samuel 
J.  Kennedy  for  murder  in  the  first  degree.  It  was  an  important 
prosecution,  and  the  relator,  having  acted  in  the  same  capacity  on 
the  first  trial,  was  familiar  with  the  facts,  and  therefore  deemed 
peculiarly  qualified  for  the  work.  The  authorization  was  made  un- 
der an  act  of  the  legislature,  and  whether  that  statute  be  chapter 
733  of  the  Laws  of  1872  (volume  2,  at  page  1753)  or  chapter  323  of 
the  Laws  of  1874  (page  387)  is  of  no  consequence.  In  substance, 
each  of  said  provisions  declares  that  the  district  attorney  for  any 
county  in  which  an  important  criminal  case  is  to  be  tried  may, 
with  the  approval  of  the  county  judge,  filed  in  the  county  clerk's 
office,  employ  counsel  to  assist  him  in  such  trial;  the  cost  and  ex- 
pense thereof  to  be  certified  by  the  judge  presiding  at  such  trial, 
to  be  a  charge  on  the  county  in  which  the  indictment  was  found, 
to  be  assessed,  levied,  and  collected  by  the  board  of  supervisors 
of  such  county  at  its  next  annual  assessment,  levy,  and  collection 
of  county  taxes  after  the  performance  of  such  services,  and  there- 
upon to  be  paid  over  to  the  party  entitled  to  the  same.  The  services 
commenced  January  2,  1901,  and  terminated  February  25th  follow- 
ing, and  for  such  services  the  relator  duly  presented  a  bill  for  ?7,500, 
which  was  submitted  for  certification  to  Mr.  Justice  Fursman,  who 
presided  at  the  trial,  and  he  reduced  the  amount  to  15,000,  at  which 
sum  he  certified  the  bill.  On  presentation  of  the  certification  to 
the  comptroller  he  declined  to  pay  the  bill,  his  contention  being 
that  the  charge  was  excessive.  The  relator  therefore  applies  for  a 
mandamus  to  compel  payment  of  the  sum  certified.  It  seems  to  be 
objected  that  the  act  relied  on  was  repealed  by  the  county  law  (Laws 
1892,  c.  686).  But  section  1  of  the  last-named  statute  expressly 
provides  that  it  shall  not  apply  to  the  county  of  New  York;  so  that 
the  former  statute  applicable  to  the  county  of  New  York  in  the  re- 
spect named  is  unaffected  by  the  present  county  law.  The  object 
of  the  act  relied  upon  by  the  moving  party  was  to  enable  the  pre- 
siding justice — the  person  best  qualified  to  determine  the  value  of 
legal  services  rendered  before  him — to  tax  the  same,  and  in  People 
T.  Board  of  Education,  26  App.  Div.  208,  49  N.  Y.  Supp.  915,  where 
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a  justice  of  the  sapreme  court  had  acted  under  a  similar  statute, 
the  court  held  that  his  conclusions  would  not  be  questioned  collat- 
erally, and  that  payment  of  the  bills  allowed  by  him  was  properly 
compelled  by  mandamus.  To  hold  otherwise  would  determine  that 
this  court  at  special  term  might  review  the  adjudications  of  a  co- 
ordinate brandi  of  the  court  having  exclusive  jurisdiction  in  the 
premises.  '  Tf  the  district  attorney  was  dissatisfied  with  the  amount 
fixed  by  Mr.  Justice  Fursman,  he  should  have  appealed  from  the 
order  granting  such  sum.  Not  having  done  so,  he  is  concluded  by 
the  certificate.  The  relator  is,  therefore,  entitled  to  the  peremptory 
writ,  with  costs. 


(62  App.  Div.  506.) 

PEOPLE  V.  BDTLBR. 

(Sapreme  Court,  Appellate  Division,  Tblrd  Department.    June  28,  1901.) 

1.  Arsos— Indictment — Pboof— Variakcb. 

Fen.  Code,  i  488,  subd.  1,  makes  the  willful  setting  on  fire  of  a 
structure  at  the  time  Insured,  with  intent  to  prejudice  the  Insurer,  arson 
in  the  third  degree;  and  under  subdivision  2  the  crime  may  be  com- 
mitted by  burning  a  structure  not  within  the  curtilage,  and  in  which 
there  is  at  the  time  no  human  being.  Held,  that  where  defendant  was 
charged  In  the  Indictment  with  burning  his  barn,  at  the  time  insured, 
with  intent  to  prejudice  the  insurer,  he  could  not  be  convicted,  as  under 
subdivision  2,  on  evidence  merely  showing  that,  If  he  burned  anything, 
it  was  his  wife's  barn. 

Sl  Samk— Evidence  of  an  Aooomplicb— Corroboration. 

Where  the  evidence  In  corroboration  of  an  alleged  accomplice  was 
slight,  and  the  case  close,  it  was  error  to  refnse  to  charge  that  evidence 
that  defendant  was  in  the  society  of  the  accomplice  was  not  sulflcient 
corroboration,  and  that  such  relations  were  as  consistent  with  Innocence. 

8.  iJAME — Credibility  of  Witness. 

Where,  on  prosecution  for  arson,  a  witness  testified  that  accused  had 
hired  him  to  burn  the  building,  and  there  was  evidence  that  witness  had 
stated  that  the  alleged  accomplice  had  said  that  the  insurance  company 
had  promised  him,  if  he  would  swear  against  accused,  that  they  would 
do  aU  that  money  could  to  help  him  out  of  the  scrape,  It  was  error  to 
refuse  to  charge  that  any  money  offered  or  promise  made  by  the  In- 
snrance  company  or  anybody  else  to  Induce  such  accomplice  to  testify 
was  material,  as  bearing  on  his  credibility. 

4.  Same — Evidbnok— Accomplice — Other  Crime. 

On  a  prosecution  for  arson  for  burning  a  bam,  an  alleged  accomplice 
testified  be  had  been  hired  to  bum  the  bam,  and  that  after  the  fire  the 
defendant  refused  to  pay  him  unless  he  would  also  fire  a  house,  in  pur- 
suance of  which  he  did  bum  the  house.  Held,  that  the  evidence  as  to 
the  payment  and  burning  of  the  house  was  irrelevant,  as  proving  a 
distinct  crime. 

BL  Same— Declarations  of  Accomplice. 

On  trial  of  a  prosecution  for  arson,  defendant  was  asked  on  his  cross- 
examination  if  he  had  beard  that  a  certain  alleged  accomplice  had  con- 
fessed, .  and,  on  answering  in  the  affirmative,  he  was  shown  a  paper. 
and  asked  if  he  had  ever  seen  that  confession.  Held^  that  the  acts  and 
declaration  of  the  accomplice  so  referred  to  were  inadmissible. 

Appeal  from  Chenango  county  court. 

James  W.  Butler  was  convicted  of  arson  in  the  third  degree,  and 
he  appeals.    Reversed. 

Argued    before    PABKEB,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 
71  N.y.a— 9 
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.    Hubert  C.  Stratton,  for  appellant. 
Wordsworth  B.  Matterson,  Dist.  Atty.,  for  the  People. 

PER  CUBIAM.  The  defendant  was  indicted  for  arson  in  the 
third  degree.  The  charge  was  that  he  caused  his  own  barn  to  be 
burned,  which  was  insured  at  the  time,  with  intent  to  prejudice 
the  insurer.  That  was  charging  the  commission  of  the  crime  aa 
defined  in  the  first  subdivision  of  section  488  of  the  Penal  Code. 
Arson  in  the  third  degree,  under  the  second  subdivision  of  that  sec- 
tion, might  be  committed  by  burning  a  barn  or  other  structure  not 
within  the  curtilage,  nor  adjoining  an  inhabited  building,  and  in 
which  there  was  at  the  time  no  human  being.  The  charge,  how- 
ever, in  this  indictment,  is  confined  to  the  crime  as  defined  in  the 
first  subdivision,  and  evidently  it  was  incumbent  upon  the  people 
to  convict  the  defendant  of  having  been  guilty  of  the  acts  which 
are  therein  specified;  that  is,  not  only  must  they  show  that  the 
defendant  burned  the  bam,  but  that  it  was  one  which  was  insured 
at  the  time,  and  that  he  did  it  with  intent  to  prejudice  the  insur- 
ance company.  Upon  the  trial,  when  fhe  people  rested,  they  had 
proven  that  the  barn  burned  was  not  the  property  of  defendant,  but 
was  hi^  wife's.  There  was  also  no  proof  whatever  that  it  waa  in- 
sured. The  defendant  thereupon  moved  that  he  be  discharged  on 
the  ground  that  the  proof  varied  from  the  offense  as  charged.  This 
motion  was  denied.  At  that  stage  of  the  case  it  appeared  that, 
if  the  defendant  burned  anything,  he  burned  his  wife's  bam.  That 
was  all.  Clearly,  that  was  arson  in  the  third  degree,  within  the 
provisions  of  the  second  subdivision  of  that  section,  but  it  fell  far 
short  of  the  arson  charged  in  the  indictment.  Subsequently,  how- 
ever, and  while  the  defendant  was  introducing  his  evidence,  the 
people  were  allowed  to  show  by  one  of  his  witnesses,  and  under  his 
objection,  that  the  barn  which  was  burned  was  insured  in  the 
name  of  his  wife,  and  that  the  insurance  was  subsequently  paid  to 
her.  There  was  also  evidence  in  the  case  tending  to  show  that  the 
defendant  stated  to  those  whom  he  hired  to  burn  the  bam  that 
he  wanted  to  get  the  insurance  thereon.  The  trial  judge,  however, 
told  the  jury  that  if  the  defendant  hired  Cooper  and  Whitmore  to 
burn  the  barn,  as  Whitmore  stated  he  did,  then  he  was  guilty  of 
the  crime  charged  in  the  indictment;  that  the  single  question  for 
them  to  determine  was  whether  the  defendant  induced  Cooper  and 
Whitmore  to  set  fire  to  the  bam,  which  subsequently  did  burn  on 
the  same  evening.  "Everything  else  that  has  been  brought  into  the 
case  is  of  no  consequence  whatever  unless  it  has  some  bearing  upon 
that  single  question."  Thus  the  jury  were  instructed  that,  if  the 
evidence  convinced  them  that  the  defendant  procured  his  wife's 
barn  to  be  bumed,  they  must  find  him  guilty  under  the  indictment; 
and  the  element  of  insurance  and  the  intent  to  prejudice  the  in- 
surer which  are  required  by  the  first  subdivision,  and  which  are  char- 
ged in  the  indictment,  were  entirely  taken  from  their  consideration. 
It  seems  clear  that  the  theory  of  the  i)eople  and  the  holding  of  the 
court  upon  this  trial  was  that,  when  it  appeared  that  the  barn 
was  not  the  defendant's,  they  might  convict  this  defendant,  under 
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the  second  sabdiyision  of  section  488,  by  proving  that  he  hired 
Cooper  and  Whitmore  to  burn  his  wife's  bam;  and  so  the  charges 
concerning  his  intent  to  defraud  the  insurance  company  were  aban- 
doned. We  are  of  the  opinion  that  such  a  conviction  should  not 
have  been  had.  Every  fact  charged  in  the  indictment  seems  to 
have  been  abandoned.  The  jury  have  not  found  that  he  burned  his 
own  barn.  They  have  not  found  that  the  bam  he  did  burn  was 
insured,  nor  that  he  burned  any  barn  with  intent  to  prejudice  any 
insurer,  because  those  questions  were  tal^en  from  them  by  the 
charge  of  the  court.  They  have  found  him  guilty,  however,  because 
he  burned  another  person's  barn, — an  act  with  which  the  indict- 
ment did  not  pretend  to  charge  him.  The  facts  upon  which  the 
people  rely  to  prove  the  crime  must  be  alleged  in  the  indictment, 
and  the  proof  must  be  as  charged.  It  was  error  to  charge  the  facts 
specified  in  the  first  subdivision,  and  prove  those  other  and  differ- 
ent facts  required  in  the  second  subdivision.  People  v.  Dumar, 
106  N.  Y.  502,  13  N.  E.  325;  People  v.  Flaherty,  162  N.  Y.  539,  540, 
57  N.  E.  78. 

The  bam  burned  on  the  night  of  January  20,  1897.  It  is  claimed 
that  James  Ck)oper  and  Henry  Earl  Whitmore  set  it  on  fire,  and 
that  the  defendant  hired  them  to  do  so.  The  said  Whitmore  tes 
tified  to  that  effect,  and  he  is  the  only  witness  who  testified  to 
the  hiring.  There  is  no  claim  that  the  defendant  had  any  part  in 
the  burning,  save  that  he  procured  it  to  be  done  by  these  two  i>er- 
sons.  Evidently  Whitmore  was  an  accomplice  with  Cooper  and 
the  defendant  in  the  crime  to  which  he  testified,  and  a  conviction 
of  the  defendant  could  not  be  sustained  upon  his  uncorroborated 
testimony  alone.  Code  Cr.  Proc.  §  .39ft.  Inasmuch  as  the  defend- 
ant is  connected  with  the  burning  only  through  his  procuring  oi 
inducing  them  to  bum  it,  it  was  necessary  for  the  people  to  cor 
roborate  Whitmore's  testimony  npon  that  very  question.  Did  he 
induce  Cooper  and  Whitmore  to  set  fire  to  the  barn?  Evidence 
corroborating  Whitmore's  statement  that  they  burned  the  barn  dock 
not  reach  that  point.  Much  of  the  evidence  which  the  people  claim 
to  be  corroborative  on  this  question  is  evidence  of  the  defendant's 
declarations  showing  a  desire  on  his  part  that  the  barn  and  house 
would  burn,  so  he  could  get  the  insurance.  If  it  is  a  legitimate 
conclusion  that,  because  a  man  wishes  his  buildings  would  burn, 
he  would  be  likely  to  hire  some  one  to  burn  tiiem,  such  evidence 
may  be  deemed  corroborative  in  its  character;  but  it  is  of  a  kind 
that  should  be  received  with  great  caution,  and  certainly,  alone  by 
itself,  should  be  given  but  little  weight.  The  other  evidence  tend- 
ing to  corroborative  Whitmore  upon  this  question  is  that  of  hib 
brother  Pearl,  who  says  that  on  the  afternoon  of  the  20th  the  de- 
fendant was  up  to  the  house  where  he.  Earl  Whitmore,  and  Coopei 
were  living,  and  had  a  talk  with  Earl  and  Cooper.  He  does  not 
pretend  to  know  what  they  were  talking  about.  But  he  says  that, 
as  the  defendant  left,  he  asked  him  (the  witness)  if  he  would  go  with 
the  boys  and  help  them  do  a  job  for  him.  Witness  inquired  what 
it  was,  and  the  defendant  replied.  "Yon  know."  Now,  this  is  quite 
indefinite  as  evidence  that  the  job  he  referred  to  was  to  burn  the 
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bai-n.  Witness  does  not  assume  to  say  that  it  was.  He  says  he  does 
not  know  to  what  the  defendant  referred.  The  defendant  testifies 
that  he  had  been  there  to  get  Earl  Whitmore  to  go  with  his  heavy 
team  and  draw  out  some  large  logs  for  him,  and  it  seems  that  soon 
afterwards  this  very  witness  did  go  and  assist  in  that  job.  All  this, 
taken  together,  is,  at  most,  very  slight  corroboration  that  the  de- 
fendant was  there  to  hire  the  others  to  burn  the  bam.  And,  even 
if  we  concede  that  the  evidence  relied  upon  by  the  people  is  suflS- 
cient  to  sustain  the  conclusion  of  a  jury,  it  constitutes  a  very  close 
case  against  the  defendant,  which  should  not  be  prejudiced  by  any 
immaterial  or  irrelevant  evidence,  or  error  in  the  charge,  calculated 
to  influence  the  jury-  against  him. 

As  bearing  upon  this  question  of  corroboration,  it  appears  that 
the  court  was  asked  to  charge  "that  evidence  showing  the  defend- 
ant was  in  the  society  of  the  accomplices  is  not  snfBcient,  and  such 
relations  are  as  consistent  with  innocence."  The  judge  replied,  "I 
do  not  think  that  is  applicable  to  this  case."  It  seems  to  as  that 
such  request,  in  so  close  a  case  as  this,  should  have  been  charged. 
People  V.  Courtney,  28  Hun,  589. 

The  court  was  further  asked  to  charge  "that  any  money  offered 
or  promise  made  by  the  insurance  company,  or  anybody  else,  to 
Whitmore,  to  induce  him  to  testify,  is  material,  as  bearing  on  the 
credibility  of  the  witness."  The  judge  replied:  "There  is  no  evi- 
dence in  the  case  that  promises  were  made  to  Whitmore  of  any 
kind.  You  should  take  that  fact  into  consideration  in  determining 
the  amount  of  credibility  to  give  his  testimony."  Two  witnesses 
had  distinctly  testified  that  Whitmore  said  to  them  that  there  was 
no  danger  of  his  going  over  the  road;  that  the  insurance  company 
told  him,  if  he  would  swear  against  Butler,  they  would  do  all  they 
could  do,  and  all  that  money  could  do,  to  help  him  out  of  this  scrape. 
This  testimony  was  given  without  objection,  and  had  become  evi- 
dence in  the  case.  With  that  evidence  in  the  case,  which  the 
learned  trial  judge  had  probably  forgotten,  we  are  of  the  opinion 
that  the  jury  should  have  been  allowed  to  consider  it  all,  and  that 
the  defendant's  request  should  have  been  granted. 

During  the  trial  the  people  were  allowed  to  show  by  Whitmore, 
under  the  defendant's  objection  and  exception,  that  after  the  barn 
was  burned  the  defendant  refused  to  pay  him  the  f25  prcHnised  for 
burning  the  barn  unless  he  would  also  bum  the  house,  and  that 
.  in  pursuance  thereof  he  and  Cooper  did  burn  the  honse.  The  court 
afterwards  struck  out  the  evidence  of  Whitmore  "as  to  what  he  did 
in  reference  to  firing  the  house,"  but  left  in  the  statement  that  the 
defendant  refused  to  pay  him  until  after  he  had  burned  it  It  was 
also  proven  that  the  house  was  actually  burned.  This  evidence 
seems  to  be  material  only  as  tending  to  prove  a  separate  and  < 
tinct  crime  on  the  defendant's  part,  committed  after  the  one  for 
which  he  was  being  tried.  It  was  irrelevant  and  improper,  and 
strongly  calculated  to  prejudice  the  jury  against  him,  and  it  was 
error  to  receive  it. 

The  people  were  also  allowed  to  show  upon  the  trial  that  the  al- 
leged accomplice  Cooper  had  absconded.  .  On  his  cross-examination 
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the  defendant  was  also  required  to  answer  whether  he  had  ever 
heard  that  Cooper  had  made  a  confession,  and  he  replied  that  he 
had  heard  so.  A  paper  was  then  held  up  before  him,  and  he  was 
asked  if  he  had  ever  seen  that  confession,  and  he  was  required  to 
answer,  under  objection,  whether  he  had  or  not.  It  is  yery  clear 
that  the  acts  and  declarations  of  Cooper  so  referred  to  were  not 
admissible  against  the  defendant,  and  it  was  an  error  plainly  cal- 
culated to  prejudice  the  defendant  to  permit  them  to  be  giren  in 
evidence.  Sharp's  Case,  107  N.  Y.  464,  14  N.  E.  319,  1  Am.  St.  Rep. 
851;  McQuade's  Case,  110  N.  Y.  3OT,  18  K  E.  156,  1  L.  R.  A.  273. 

Without  considering  the  farther  exceptions  to  which  the  appel- 
lant's counsel  calls  our  attention,  we  conclude,  for  the  reasons  above 
given,  that  the  judgment  should  be  reversed,  and  a  new  trial  granted. 


PAYN  v.  STOKES  et  al.  (two  case8^ 
(Supreme  Conrt,  Appellate  Division,  Third  Department    June  28,  1801.) 

AFPBAL— RKYIEW   of  RSFEIfEE'S  DECISION— FINDINGS. 

Where  a  ref  ecee's  decisions  in  two  cases  between  tlie  same  parties  are 
filed  without  stating  separately  either  the  facts  found  or  the  conclusions 
of  law,  on  review  by  the  appellate  court  as  authorized  by  Gode  Civ.  Proc. 
{  1022,  the  court,  being  required  to  assume  that  the  referee  found  every 
fact  and  conclusion  of  law  necessary  to  sustain  his  decision  which  the 
evidence  warrants,  will  not  look  to  the  opinion  to  determine  the  reason- 
ing of  the  referee,  where  the  opinion  is  not  made  a  part  of  the  decision, 
nor  examine  the  record  in  one  case  to  see  whether  the  findings  necessary 
to  sustain  the  Judgment  In  such  case  are  consistent  with  the  findings  In 
the  other. 

Appeal  from  judgment  on  report  of  referee. 

Two  actions  by  Edgar  M.  Payn  against  W.  J.  Stokes  and  others. 
From  a  judgment  in  one  in  favor  of  the  plaintiff,  the  defendants  ap- 
peal; and  from  a  judgment  in  the  other  in  favor  of  the  defendants, 
the  plaintiff  appeals.    Both  judgments  afQrmed. 

Argued  before  PARKER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

W.  Frothingham,  for  plaintiff. 
Philip  M.  Brett,  for  defendants. 

PER  CURIAM.  The  decision  filed  in  each  of  the  above-entitled 
cases  is  a  decision  without  stating  separately  either  the  facts  found 
or  the  conclusions  of  law.  When  a  short  decision  is  filed  pursuant 
to  section  1022  of  the  Code  of  CSvil  Procedure,  this  court  is  required 
to  assume  that  the  referee  found  every  fact  and  conclusion  of  law 
necessary  to  sustain  it  which  the  evidence  warrants.  Dr.  David 
Kennedy  Corp.  v.  Kennedy,  165  N.  Y.  353,  59  N.  E.  133.  The  opin- 
ion is  not  made  a  part  of  the  decision  in  either  case.  We  have  no 
right  to  look  to  the  opinion  to  determine  the  reasoning  of  the  referee 
in  coming  to  the  conclusion  at  which  he  has  arrived  in  these  cases. 
Neither  have  we  any  right  to  examine  the  record  in  one  case  to  see 
whether  the  findings  necessary  to  sustain  the  judgment  in  such 
case  are  consistent  with  the  findings  necessary  to  sustain  the  judg- 
ment in  the  other  case.    Every  fact  necessary  to  sustain  the  judg- 
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ment  in  each  of  th6se  caaes  was  litigated  on  the  trial,  and  we  can- 
not say  that  there  is  not  sufficient  evidence  to  make  the  findings  nec- 
essary to  sustain  the  judgments,  and  each  of  them.  The  findings  so 
necessary  to  sustain  the  judgment  in  case  No.  1,  which  we  must  as- 
sume were  found  by  the  referee,  make  the  exclusion  of  the  proposed 
testimony  in  regard  to  the  plaintiff's  familiarity  with  the  place  where 
the  dredging  was  to  be  done  immaterial,  and  the  error  in  such  rul- 
ing, if  any,  insufficient  to  require  the  reversal  of  the  judgment. 
Judgment  in  each  case  affirmed,  with  costs. 


<62  App.  DIv.  621.) 

MILLSPAtJGH  y.  POTTER. 

(Supreme  Court,  Appellate  Dlvlalon,  Third  Department.    Tnne  28,  1901.) 

1.  EnsBNCB— ComriDBNTiAii  Commuhicatior— Husband  and  Wife. 

In  an  action  for  the  alienation  of  a  wife's  affections,  plalntlflTs  wife 
could  testify  as  to  the  plaintiff  having  used  abusive  language,  having 
made  anfoanded  charges  of  adultery,  and  having  unreasonably  repri- 
manded her,  as  tending  to  show  that  the  alienation  was  not  wholly  due 
to  defendant's  conduct,  since  such  statements  are  not  confidential  com- 
munications and  Incompetent,  within  Code  Civ.  Pro<>.  f  831. 

Z.  Saub. 

PlalntltTs  wife  could  testify  a^  to  her  reason  for  refusing  to  live  with 
the  plaintiff,  since  the  state  of  her  affections  at  the  time  of  the  trial 
was  a  material  fact  on  the  question  of  damage. 

Appeal  from  trial  term,  Delaware  county. 

Action  by  Isaac  Millspaugh  against  Charles  O.  Potter.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  defendant  appeals.    Reversed. 

In  the  complaint  the  defendant  is  charged  with  alienating  the  af- 
fections of  plaintiff's  wife  and  enticing  her  from  him.  In  the  answer 
is  contained  a  general  denial  and  a  partial  defense,  to  wit,  that  the 
affections  of  plaintiff's  wife  were  alienated  by  the  plaintiff's  own 
abuse  and  maltreatment.  The  jury  rendered  a  verdict  for  the  plain- 
tiff for  fl,000  damages.  From  the  judgment  entered  upon  this  ver- 
dict, and  from  the  order  denying  a  motion  for  a  new  trial,  this  ap- 
peal is  taken. 

Argued  before  PARKER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE.  JJ. 

Robert  T.  Johnson,  for  appellant. 

Marvin  &  Hanford  (E.  H.  Hanford,  of  counsel),  for  respondent. 

SMITH,  J.  The  wrong  for  which  the  defendant  has  been  charged 
is  an  intentional  alienation  of  the  affections  of  the  plaintiff's  wife. 
The  measure,  of  the  damage  done  is  the  extent  to  which  such  affec- 
tions have  been  alienated  by  the  wrongful  act  of  the  defendant.  Aft- 
er proof  of  defendant's  wrongful  act,  the  jury  might  reasonably  pre- 
sume that  such  alienation  of  affections  as  was  found  was  the  result 
of  defendant's  wrong.  The  defendant  therefore  had  the  right  to  offer 
evidence  to  prove  that  the  affections  of  the  plaintiff's  wife  were  not 
alienated,  or  not  wholly  alienated,  by  any  act  of  his,  but,  rather,  by 
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the  fault  of  the  plaintiff  himself.  Any  ill  treatment  or  abuse  by  the 
plaintiff  of  his  wife  before  their  separation  may  properly  be  proven 
by  the  defendant,  that  the  jary  may  consider  whether  the  alienation  of 
the  wife's  affections  is  due  wholly  to  the  defendant's  wrong. 

Upon  the  day  after  their  marriage  the  plaintiff  and  his  wife  were 
Iiassengers  upon  the  boat  from  Albany  to  New  York.  One  Wilber 
Bennett  was  upon  the  boat,  with  whom  the  plaintiff's  wife  had  some 
conversation.  When  she  was  upon  the  stand,  after  having  testified 
that  her  husband  spoke  to  her  about  that  conversation,  she  was  asked 
by  the  defendants  counsel: 

"State  what  he  said.  (The  plaintiff  objected  as  Improper,  Immaterial,  and 
Incompetent  and  a  conversation  between  husband  and  -n'lfe.  The  court  sus- 
tained the  objection,  and  the  defendant  excepted.)  Q.  Did  he,  or  did  he  not, 
reprimand  you  for  conversing  with  Bennett?  (The  plaintiff  objected  as 
improper,  immaterial,  and  Incompetent,  and  a  transaction  between  husband 
and  wife,  and  it  calls  for  a  conclusion  of  the  witness.  The  court  sustained 
the  objection.)  Defendant's  counsel:  Does  your  honor  hold  that  a  charge 
made  by  a  husband  to  his  wife  Is  privileged?  The  Court:  I  do.  (Defendant 
excepts.)  •••<}.  While  in  New  York,  did  MiUspaugh  use  profane  lan- 
guage to  yon?  (The  plaintiff  objected  on  the  same  grounds  before  stated. 
The  court  sustained  the  objection,  and  ttae  defendant  excepted.)" 

Again  the  same  witness,  upon  the  examination  by  the  defendant's 
counsel,  was  asked: 

"Q.  On  what  account  do  you  decline  to  live  with  your  husband?  (The 
plaintiff  objected.  The  court  sustained  the  objection,  and  the  defendant 
excepted.)  Q.  While  you  were  confined  to  your  bed,  and  before  your  re- 
covery, didn't  Mlllspaugb  accuse  you  of  the  commission  of  adultery  with 
other  men  than  Mr.  Potter?  (The  plaintiff  objected.  The  court  sustained  the 
objection,  and  the  defendant  excepted.)" 

In  these'rulings  we  think  the  learned  trial  judge  erred.  If  prior 
to  the  separation  of  the  wife  from  the  husband  the  husband  had 
struck  her,  proof  of  such  fact  would  be  clearly  competent  to  show  that 
the  alienation  of  the  wife's  affections  was  not  wholly  due  to  defend- 
ant's conduct.  We  are  unable  to  see  any  reason  why  abusive  lan- 
guage, unfounded  charges  of  adultery,  unreasonable  reprimand,  may 
not  be  shown  for  a  like  purpose.  The  ground  of  the  ruling  of  the 
trial  court  seems  to  have  been  that  such  chaises  and  such  abnse  are 
confidential  communications,  protected  by  section  831  of  the  Code  of 
Cfivil  Procedure.  To  this  we  cannot  agree.  In  Parkhurst  v.  Berdell, 
110  N.  Y.  386, 18  N.  E.  123,  Judge  Earl  assumes  to  define  what  class 
of  commnnications  is  by  this  section  protected.    He  says: 

"What  are  confidential  communications,  within  the  meaning  of  this  sec- 
tion? Clearly,  not  all  communications  made  between  husband  and  wife 
when  alone.  •  •  •  They  are  such  communications  as  are  expressly  made 
confidential,  or  such  as  are  of  a  confidential  nature  or  induced  by  the 
marital  relation." 

This  definition  is  not  wholly  satisfactory,  because  it  does  not  de- 
fine what  are  communications  of  a  confidential  nature.  It  is  prob- 
ably impossible  to  give  an  exact  and  comprehensive  definition  of  the 
term  "confidential  communications."  Defining  by  exclusion,  how- 
ever, we  think  it  may  be  safely  said  that  unfounded  charges  of  im- 
morality, abusive  language,  profanity  towards  a  wife,  are  not  such 
communications  as  the  legislature  intended  to  protect;  and,  when  the 
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plaintiff  would  charge  another  with  alienating  the  affections  of  his 
wife,  he  cannot  shield  himself  behind  this  statute  from  proof  by  the 
wife  of  such  acts  as  were  in  this  action  properly  pleaded  and  sought 
to  be  proven. 

In  Fowler  v.  Fowler  (Sup.)  11  N.  Y.  Supp.  419,  it  was  held  by  the 
general  term  of  the  Fifth  department  that  a  declaration  made  by  a 
husband  to  his  wife  the  second  night  after  marriage  that  he  did  not 
love  her  and  had  made  a  mistake  in  marrying  her,  which  was  the  be- 
ginning of  a  course  of  ill  treatment,  was  not  a  privileged  communica- 
tion. The  counsel  for  the  respondent  relies  with  assurance  upon  the 
decision  in  Warner  v.  Publishing  Co.,  132  N.  Y.  181,  30  N.  E.  393,  to 
support  the  ruling  below.  This  was  an  action  brought  by  a  married 
woman  for  libel.  The  libel  suggested  improper  relations  between 
her  and  one  S.  The  husband  of  the  plaintiff  was  called  as  a  witness 
by  the  defendant,  and  asked  as  to  any  conversations  with  his  wife 
relative  to  the  person  with  whom  the  improper  relations  were  char- 
ged. They  were  held  properly  excluded.  At  page  185,  132  N.  Y., 
and  page  394,  30  N.  E.,  Parker,  J.,  in  discussing  the  evidence,  says: 

"The  evidence  offered  could  bave  no  purpose  useful  to  the  defendants  un- 
less It  had  been  to  show  that  during  such  a  conversation  with  her  husband 
she  said  or  did  something,  or  omitted  to  say  or  do  something,  from  which 
It  might  be  Inferred  that  there  existed  an  unlawful  Intimacy  between  her  and 
Smith." 

We  are  unable  to  find  in  this  decision  any  support  for  the  ruling  of 
the  trial  court.  There  it  was  sought  to  prove  a  confession  by  the 
vrife  to  the  husband,  which  is  clearly  within  the  protection  of  the 
statute.  In  the  case  at  bar  what  is  sought  to  be  proven  is  abuse  and 
ill  treatment,  no  more  confidential  than  would  be  a  blow  given  by 
the  husband  to  the  wife. 

We  think  the  defendant  further  should  have  been  allowed  to  show 
by  the  wife  her  reason  for  refusing  to  live  with  the  husband.  Upon 
the  evidence  the  plaintiff  might  lawfully  claim  damages  for  a  perma- 
nent alienation  of  the  affections  of  the  wife,  and  for  a  permanent 
separation  caused  thereby.  The  state  of  the  wife's  affections  at  the 
time  of  the  trial  was  therefore  a  material  fact  upon  the  question  of 
damages,  and  her  refusal  to  live  with  her  husband,  and  the  reasons 
existing  in  her  mind  therefor,  are  material  and  relevant  facts  upon 
such  an  inquiry.  Because  this  called  for  the  operation  of  the  wit- 
ness' mind  does  not  necessarily  make  the  evidence  incompetent.  See 
McKown  V.  Hunter,  30  N.  Y.  625;  Kerrains  v.  People,  60  N.  Y.  221, 
19  Am.  Eep.  158. 

For  these  reasons,  we  think  the  defendant  is  entitled  to  a  retrial  of 
the  issues. 

Judgment  and  order  reversed,  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 
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<62  App.  DlT.  492.) 

In  re  OPENING  OP  DBLAVAN  AVB. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    June  10,  1901.) 

Cbhtiorabi— CiTT  Council  Procebdings— Latino  Out  Stbkbt. 

Under  Code  CIt.  Proc.  i  2124,  authorizing  a  conrt  exercising  appellate 
jurisdiction  to  Issue  a  writ  of  certiorari  requiring  the  body  whose  pro- 
ceedings are  under  review  to  make  a  return'  thereof  to  the  court  In  any 
case  where  Justice  requires  that  any  defect  In  the  record  should  be  sup- 
plied, the  court,  on  appeal  from  a  city  ordinance  opening  a  street  across 
railway  tracks,  will  grant  a  writ  of  certiorari  requiring  the  city  council 
to  send  up  all  matters  considered  by  It  In  Its  determination  of  the  ques- 
tion. 

Proceeding  by  the  city  of  Buffalo  for  the  opening  of  Delavan  ave- 
nue, in  the  city  of  Buffalo,  across  the  tracks  of  the  New  York  Central 
&  Hudson  Biver  Railroad  Company.  From  the  city  ordinance  au- 
thorizing such  opening  the  railway  company  appealed,  whereon  the 
city  of  Buffalo  makes  this  application  for  a  writ  of  certiorari  for 
the  common  council  to  return  all  matters  on  which  it  acted  in  laying 
out  such  street.    Application  granted.  

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  8PBINQ,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

Henry  W.  Killeen,  for  the  motion. 
Charles  A.  Pooley,  opposed. 

RUMSEY,  J.  In  the  month  of  Jnly,  1900,  the  common  council 
of  the  city  of  Buffalo  passed  an  ordinance  determining  that  it  was 
necessary  to  open  Delavan  avenue  across  the  tracks  and  right  of 
way  of  the  New  York  Central  &  Hudson  River  Railroad  Company, 
and  directing  the  corporation  counsel  to  apply  to  the  board  of  rail- 
road commissioners  to  ascertain  the  manner  in  which  the  avenue 
should  cross  the  tracks,  in  accordance  with  the  provisions  of  section 
61  of  the  railroad  law  (Laws  1897,  c.  754).  The  matter  had  evidently 
been  pending  before  the  common  council  for  some  time,  and  had 
been  in  charge  of  a  committee.  Notice  had  been  given  to  the  rail- 
road company  pursuant  to  the  statute.  A  hearing  had  been  had,  at 
which  that  company  was  represented,  and  an  aflSdavit  in  its  behalf 
was  filed  by  its  attorney.  After  the  ordinance  was  passed,  an  appeal 
was  taken  to  this  court.  The  counsel  of  the  parties  not  having  been 
able  to  agree  as  to  the  form  of  a  return,  the  corporation  counsel  now 
moves  for  a  writ  of  certiorari  addressed  to  the  common  council,  re- 
quiring them  to  return  to  this  court  all  the  papers  and  proceedings 
upon  which  they  acted  in  opening  this  avenue.  The  general  power 
of  the  city  of  Buffalo  is  given  to  the  common  council  by  the  charter 
of  that  city.  Section  4.  Among  those  powers  is  the  authority  to 
lay  out  streets.  Section  391  (Laws  1891,  c.  105).  There  is  no  claim 
that  this  has  not  been  exercised  in  the  manner  prescribed  by  the 
charter.  By  section  61  of  the  railroad  law  it  is  provided  that,  when- 
ever it  shall  be  determined  that  a  new  street  shall  be  constructed 
across  the  right  of  way  of  a  steam  surface  railroad,  the  board  of 
railroad  commissioners  shall  direct  whether  it  shall  pass  under  or 
over  the  railroad  or  at  grade.    The  statute  requires  that  notice  of 
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the  intention  to  laj  out  a  street  must  be  given  to  the  railroad  com- 
pany by  tlie  municipal  corporation  at  least  15  days  before  the  making 
of  the  order  laying  it  out,  and  in  that  notice  shall  be  designated  a 
time  and  place  when  and  where  a  hearing  will  be  given  to  the  rail- 
road company,  who  shall  have  the  right  to  be  heard  upon  the  question 
of  the  necessity  of  such  street.  It  is  provided  by  section  62  of  the 
railroad  law  that  an  appeal  will  lie  to  this  court  from  any  decision 
made  pursuant  to  the  provisions  of  section  60  or  61  of  that  act,  and 
it  has  been  held  in  this  case  that  under  that  provision  an  appeal  lies 
from  the  determination  of  the  common  council  to  lay  out  this  avenue. 
In  re  City  of  Buffalo  (N.  Y.  App.)  60  N.  E.  589.  The  statute,  however, 
which  authorizes  an  appeal  in  this  proceeding,  contains  no  directions 
as  to  what  shall  constitute  the  record  upon  which  the  appeal  is  to 
be  heard;  and  we  are  called  upon  by  this  motion  to  determine  what 
papers  or  information  are  to  be  returned  to  this  court  upon  which  the 
appeal  can  be  decided,  and  the  manner  in  which  that  return  shall  be 
made.  The  proceeding  itself  is  quite  anomalous.  The  power  of 
laying  out  streets  and  highways  is  purely  legislative  in  its  nature 
(Dill.  Mun.  Corp.  §  680),  and  a  municipal  corporation  has  in  that  re- 
gard whatever  power  is  delegated  to  it  by  the  legislature.  But, 
whenever  it  is  called  upon  to  act  upon  these  matters,  it  must  act  as 
it  would  in  any  other  purely  legislative  matter  before  it,  unless  the 
manner  of  its  proceeding  is  prescribed  by  its  charter.  In  determin- 
ing what  action  to  take  with  respect  to  laying  out  a  street,  or 
whether  to  take  any  action  at  all,  the  common  council  is  not  required 
to  proceed  upon  legal  evidence.  Like  all  other  legislative  bodies,  it 
acts  upon  its  own  notions  of  expediency,  and  it  judges  as  to  the  pro- 
priety of  what  it  shall  do  by  such  information  as  it  may  get,  either 
from  the  personal  knowledge  of  the  members,  or  upon  information 
secured  for  it  by  a  committee  appointed  for  that  purpose,  or  by  the 
statements  of  persons  whom  it  permits  to  appear  before  it,  or  by  its 
own  personal  view  of  the  locality  on  which  action  is  to  be  taken. 
These  are  all  legitimate  ways  for  a  legislative  body  to  procure  such 
knowledge,  upon  any  question,  as  may  enable  it  to  act.  The  statute 
in  question  does  not  require  the  common  council,  before  taking  ac- 
tion, to  procure  information  in  any  particular  way;  nor  does  it  limit 
its  powers  by  anything  except  the  mere  question  of  expediency  and 
propriety.  It  is  required  to  give  15  days'  notice  to  the  railroad  com- 
pany which  may  be  affected  by  the  laying  out  of  the  highway.  Be- 
yond that  the  statute  imposes  no  restrictions  upon  its  action,  except 
such  as  the  law  imposes  upon  the  common  council  of  every  munici- 
pality to  proceed  within  their  powers,  and  such  as  good  faith  imposes 
upon  them  to  act  for  the  best  interests  of  those  subject  to  their  au- 
thority. Ordinarily,  the  exercise  of  its  power  by  a  common  council 
is  not  reviewable,  because  its  acts  are  not  strictly  judicial,  or  even 
quasi  judicial.  It  is  purely  legislative.  The  only  remedy,  before  this 
statute  was  passed,  was  by  an  appeal  to  the  higher  court  of  the  leg- 
islature, or  by  changing  the  personality  of  the  common  council  at 
the  next  election,  and  thus  reversing  its  act,  if  it  was  not  satisfactory 
to  the  taxpayers.  While  an  appeal  has  now  been  permitted  to-  this 
court,  neither  the  nature  nor  the  extent  of  the  power,  nor  the  manner 
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of  its  exercise  by  the  common  coancil,  has  been  in  the  slightest  de- 
gree affected.  It  is  still  at  liberty  to  open  the  highway  when,  in  its 
knowledge,  it  is  expedient  to  do  so.  It  may  still  act  upon  the  same 
information,  and  acquire  it  in  the  same  way  as  any  fact  which  it  is 
necessary  for  it  to  know  to  base  its  judgment  upon.  There  is  no  such 
thing,  nor  can  there  be  such  a  thing,  as  a  record  upon  which  it  can 
be  said  that  its  acts  are  based.  But  when  it  is  called  upon  to  defend 
its  action  it  is  at  liberty  to  say,  not  only  that  it  had  before  it  certain 
papers,  but,  if  its  members  had  other  information  upon  which  they 
might  properly  act,  and  upon  which  they  did  act,  they  should  have 
an  opportunity  to  present  that  information  to  the  appellate  tribunal, 
in  order  that  it  may  stand  in  their  place,  and  judge  likewise  of  the 
propriety  and  expediency  of  the  act  which  it  is  called  upon  to  review. 
At  common  law,  whenever  a  matter  was  pending  in  an  appellate 
coart,  and  it  was  alleged  that  the  record  was  defective,  so  that  all 
the  proceedings  in  the  matter  were  not  before  it,  the  remedy  was  by 
a  writ  of  certiorari  directed  to  the  tribunal  whose  proceedings  were 
under  review,  requiring  it  to  return  to  the  appellate  court  all  papers 
and  proceedings  upon  which  it  acted  in  making  the  adjudication. 
Pow.  App,  Proc.  p.  347.  This  was  the  usual  and  ordinary  remedy, 
not  only  at  common  law,  but  under  the  Revised  Statutes,  and  in 
criminal  as  well  as  in  civil  proceedings.  Graham  v.  People,  6  Lans. 
149.  The  writ  has  been  retained  for  these  purposes  by  section  2124 
of  the  Code  of  Civil  Procedure,  which  gives  to  a  court  exercising  juris- 
diction of  an  appellate  nature  authority  to  issue  a  writ  of  certiorari 
requiring  the  body  whose  proceedings  are  under  review  to  make  a  re- 
turn to  the  court  issuing  the  writ  at  a  time  and  place  fixed  in  the 
writ,  for  the  purpose  of  supplying  any  diminution,  variance,  or  other 
defect  in  the  record  before  the  court,  in  any  case  wLere  justice  re- 
quires that  the  defect  should  be  supplied,  and  adequate  relief  cannot 
be  obtained  by  means  of  an  order.  This  case  is  precisely  within  the 
provisions  of  that  section  of  the  Code,  and  authorizes  the  issue  of  a 
writ  such  as  is  asked  for.  But  it  is  somewhat  difficult  to  direct  pre- 
cisely what  is  to  be  returned  by  the  common  council.  The  propriety 
of  its  act  is  to  be  reviewed.  To  enable  the  court  to  do  that  under- 
standingly,  and  with  justice  to  the  city  as  "well  as  to  the  railroad 
company,  it  is  our  duty  to  obtain  all  the  information  which  was  be- 
fore the  common  council,  and  upon  which  it  acted  in  determining 
that  this  street  should  be  laid  out.  The  nature  of  that  information, 
and  the  manner  in  which  it  might  have  been  secured  by  the  com- 
mon council,  has  already  been  indicated  in  a  former  part  of  this  opin- 
ion. It  is  to  be  remembered  that  no  strictly  legal  right  is  involved 
in  this  proceeding.  The  question  is  merely  as  to  the  propriety  and 
expediency  of  laying  out  this  highway.  That  must  be  determined 
by  a  consideration  of  the  interests  of  the  community  which  are  to  be 
affected  by  it;  the  uses  the  highway  will  serve;  its  location  with 
reference  to  other  streets  and  other  means  of  communication;  the 
necessities  for  a  new  highway  in  that  particular  place;  the  ability  of 
the  city  to  pay  the  expense;  and  many  other  considerations,  which 
need  not  be  expressed,  but  the  existence  of  which  all  persons  will  ad- 
mit.   These  matters  were  all  before  the  common  council.    All  such 
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niatters  should  be  returned  to  us.  "Whatever  information  was  before 
that  body,  either  from  their  own  observation  or  derived  from  the  re- 
ports of  committees  or  otherwise,  should  be  returned  to  us,  in  order 
that  this  court  maj  be  able  to  judge  intelligently  of  the  propriety 
of  the  act  which  it  is  called  upon  to  review.  It  must  be  remembered 
that  this  court  is  not  called  upon  to  decide  now  as  to  the  manner  in 
which  this  street  shall  cross  the  tracks  of  the  railroad  companj. 
That  is  a  matter  for  further  consideration  by  the  board  of  railroad 
commissioners  when  the  application  shall  be  made  to  them  in  that 
behalf.  All  that  is  to  be  decided  by  us  is  whether,  in  view  of  all  the 
information  which  shall  be  returned  to  us  by  the  common  council, 
fheir' action  in  determining  to  lay  out  this  street  was  ill-advised, 
and  should  be  reversed.  To  enable  us  to  obtain  this  information, 
this  writ  of  certiorari  should  be  granted,  returnable  to  this  court. 


(62  App.  Dlv.  551.) 

GRIFPEN  ▼.  ITHACA  ST.  RY.  CO. 

(Bnpreme  Court  Appellate  Division,  Third  Department.    Jane  28,  1901.) 

E^BBET  RAiiiBOADS— Injury  to  Motorhan— CoLiiisiON— Erowlbdob  of  Db- 
KECT— Appreciation  op  Danoeb— Qdbstion  for  Jury. 

Plaintiff,  a  motonnan,  who  had  never  operated  a  car  with  a  trailer 
not  provided  with  brakes  and  brakemen,  and  did  not  know  of  the  effect 
of  a  heavy  car  without  brakes  ran  as  a  trailer,  was  directed  to  take  a 
light  open  passenger  car  and  draw  a  heavy  loaded  gravel  car  to  a  place 
on  a  hillside.  The  gravel  car  had  no  brakes,  as  plaintiff  knew,  and, 
when  plaintiff  attempted  to  stop  where  directed,  the  weight  of  the  gravel 
car  caused  the  other  car  to  slide,  and,  though  plaintiff  applied  the 
brakes,  the  cars  collided  with  another  car,  injuring  plaintiff.  There  was 
no  sand  on  the  car,  the  rails  of  the  track  were  new,  and  the  man  in 
charge  of  the  trolley  pole  was  inexperienced,  all  of  which  plaintiff  knew. 
Held,  that  the  question  whether  he  knew  and  appreciated  the  danger  in 
using  the  car  without  brakes  was  for  the  jury. 

Appeal  from  trial  term,  Tompkins  county. 

Action  for  injuries  by  Ernest  Griffen  against  the  Ithaca  Street- 
Bailway  Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Argued  before  PARECER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

Samuel  D.  Halliday  and  D.  F.  Van  Vleet,  for  appellant 
Tompkins,  Cobb  &  Cobb,  for  respondent. 

CHASE,  J.  The  plaintiff  is  a  man  now  about  25  years  of  age.  In 
June,  1896,  he  entered  the  employ  of  the  defendant,  and  acted  as  a 
car  conductor  for  it  for  about  two  years.  He  then  became  a  motor- 
man,  and  continued  in  that  position  for  about  a  year  and  a  half,  and 
until  the  Ist  day  of  September,  1899.  On  that  day  he  was  injured  in 
a  collision  between  cars  of  the  defendant  company,  for  which  injury 
this  action  is  brought.  The  acting  superintendent  of  the  defendant 
directed  the  plaintiff  to  go  to  the  barn,  and  take  a  car,  and  go  to  a 
place  where  workmen  were  engaged  in  laying  new  rails,  and,  as  soon 
Bs  the  rails  were  connected,  to  get  an  open  summer  passenger  car 
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that  was  lying  in  a  cut  near  that  place,  and  bring  it  down,  and,  after 
he  Iiad  brought  it  down,  then  to  take  the  open  car,  and  with  it  get  a 
gravel  car  that  had  just  been  constructed  by  the  defendant,  and  go 
over  the  hill,  and  get  a  loan  of  gravel.  The  superintendent  also  di- 
rected one  Hasset,  who  was  working  with  some  Italians  completing 
the  track,  to  go  over  with  the  plaintiff  on  the  heights  to  load  the 
gravel.  The  plaintiff  did  as  he  was  directed,  and,  after  the  gravel  was 
loaded  by  Hasset  and  his  men,  they  started  back  with  the  same,  and 
when  near  the  place  where  the  gravel  was  to  be  unloaded,  and  at  the 
height  of  a  steep  grade,  and  while  the  cars  were  moving  very  slowly, 
Hasset  jumped  off  the  car,  and  directed  plaintiff  where  he  should 
stop  for  the  purpose  of  unloading  the  gravel  on  the  hillside,  when 
suddenly,  and  without  any  reason  except  the  weight  of  the  gravel  car, 
the  passenger  car  began  to  slide.  The  plaintiff  set  the  hand  brakes, 
reversed  the  power,  and,  not  being  able  then  to  control  the  car, 
dropped  the  emergency  brakes,  which  consist  of  rongh  emery  faced 
shoes  onto  which  the  wheels  run;  but  the  momentum  was  such,  by 
reason  of  the  weight  of  the  loaded  gravel  car  behind  the  passenger 
car,  that  the  cars  increased  in  speed  for  a  long  distance,  and  until 
they  crashed  into  a  passenger  oar  that  was  unable  to  make  its  escape 
in  advance  of  them.  When  the  collision  took  place,  the  dashboard, 
together  with  the  brakes  and  apparatus  on  the  front  of  the  car,  were 
pushed  over,  and  plaintiff  was  pinned  between  such  broken  parts  of 
the  car  and  the  passenger  seat  facing  the  same,  and  received  the  in- 
juries of  which  he  complains. 

Many  of  the  important  facts  in  this  case  are  conceded,  or  not  seri- 
ously disputed.  There  was  no  sand  in  the  sand  box  on  the  passen- 
ger car,  and  no  apparatus  by  which  the  same  could  be  delivered 
through  the  box  upon  the  track  if  the  box  had  been  supplied  with 
sand.  The  passenger  car  was  fully  equipped  in  every  other  partic- 
ular. The  man  on  the  passenger  car  in  place  of  the  conductor,  and 
in  charge  of  the  trolley  pole,  was  a  man  who  had  had  very  little  ex- 
perience. The  gravel  car  was  a  heavy  one,  constructed  by  the  com- 
pany, and  did  not  have  brakes  of  any  kind,  and  there  were  no  men  on 
said  car  to  aid  in  any  way  in  handling  the  same.  The  rails  at  the 
point  where  the  car  began  to  slide  were  new  ones.  The  plaintiff  knew 
that  the  defendant  did  not  have  sand  in  the  sand  boxes  of  any  of  its 
regular  cars  at  this  time,  nor  during  any  of  the  summer  months.  He 
also  knew  that  there  was  no  apx)aratu8  connected  with  the  sand  box 
on  the  car  that  he  was  running  for  the  purpose  of  using  sand  there- 
from. The  man  that  was  in  charge  of  the  trolley  pole  on  the  car  that 
he  was  running  had  never  had  any  experience,  to  his  knowledge.  He 
knew  that  the  rails  where  the  car  commenced  to  slide  were  new  ones, 
and  his  experience  was  such  that  he  knew  the  relative  resisting  power 
of  new  and  old  rails  when  the  brakes  were  applied.  He  knew  that 
the  gravel  car  did  not  have  any  brakes,  and  that  there  was  no  one  ai 
charge  of  such  car.  The  plaintiff  was  not  negligent  in  handling  the 
oar.  That  he  did  everything  that  was  in  his  power  to  hold  the  car  on 
the  hillside,  and  to  stop  the  same  after  it  began  to  slide,  is  not  seri- 
ously disputed.  Any  testimony  to  the  contrary  seems  to  be  fully 
overcome  by  the  fact  that  when  the  car  was  stopped  the  ordinary 


Digitized  by 


Google 


142  71  NEW  YORK  SUPPLBMBNT  (Sup.    CU 

and  106  New  York  SUte  Reportar 

brakes  were  properly  set,  and  the  emergency  brakes  were  under  the 
wheels,  all  in  exactly  the  same  position  that  they  would  have  been  in 
if  the  plaintiff  had  fully  carried  out  the  instructions  that  had  been 
given  1dm,  as  he  says  that  he  did.  It  was  negligence  for  the  defend- 
ant to  send  oat  the  gravel  car  to  be  used  on  the  steep  grades  of  their 
roads  without  brakes,  and  without  men  in  charge  of  such  brakes. 
The  defendant  insists  that  the  plaintiff  was  fully  aware  of  all  of  the 
defects  of  which  he  complains,  and  of  the  dangers  incident  to  such 
defects,  and  that  he  voluntarily  assumed  the  risk,  and  is,  consequent- 
ly, not  entitled  to  recover  herein.  It  is  undoubtedly  true  that  every 
employ^  assumes  the  risks  incident  to  his  employment,  and  not  only 
risks  that  are  incident  to  the  employment,  but  all  other  risks  that  are 
visible,  and  of  which  he  has  as  much  knowledge  as  his  employer. 
The  immediate  cause  of  the  accident  was  the  heavily-loaded  gravel 
car,  used  without  brakes,  immediately  behind  a  light,  unloaded  pas- 
senger car.  The  only  question  for  consideration  is  whether  the  plain- 
tiff appreciated,  or  ought  to  have  appreciated,  the  danger  incurred  in 
running  the  gravel  car  without  brakes,  and  whether  the  defendant 
had,  or  ought  to  have  had,  superior  knowledge  to  that  of  the  plain- 
tiff in  regard  to  the  danger  connected  therewith-  If  the  plaintiff  bad 
ever  run  a  trailer  behind  his  car  prior  to  that  time,  it  was  another 
passenger  car,  fully  equipped  with  brakes  and  brakonen.  He  had  never 
run  a  car  with  a  trailer  like  the  gravel  car  before.  In  fact,  this  was 
the  first  time  that  this  gravel  car  had  ever  been  run.  He  had  had  no 
experience,  whatever  with  reference  to  the  effect  of  a  heavy  car  with- 
out brakes,  run  in  connection  with  a  passenger  car.  There  had  never 
been  anything  in  connection  with  his  business  or  work  that  would 
give  him  any  experience  or  knowledge  in  reference  thereto  except  his 
work  for  the  defendant  as  stated.  The  defendant  was  running  a 
street-railway  system  with  heavy  grades.  Its. superintendent  either 
had,  or  should  have  had,  experience  as  an  engineer  suflBcient  to  ap- 
preciate the  dangers  incident  to  the  business,  and  to  enable  him  to 
know  what  was  necessary  in  providing  apparatus  that  would  be  rea- 
sonably safe  for  its  employes.  The  lighter  the  car  handled  by  the 
plaintiff,  the  less  power  the  emergency  brakes  thereon  would  have  in 
holding  the  same  as  against  this  heavy  car  in  the  rear.  The  super- 
intendent, as  a  witness  on  the  stand,  seemed  not  to  have  appreciated 
the  principles  relating  thereto.  In  his  direct  testimony  he  empha- 
sizes the  fact  that  the  car  run  by  the  plaintiff  was  one  of  their  light- 
est open  cars,  and  on  cross-examination  he  repeats  that  the  car  was 
a  very  light  one,  and  the  following  questions  and  answers  appear: 

"Q.  I  suppose.  If  that  car  Itself  had  been  loaded  with  passengers,  and  the 
brakes  were  applied,  and  the  safety  brakes  were  used,  you  could  get  a  greater 
friction  on  the  track,  and  yon  could  stop  more  easily  than  a  car  would 
without  a  load.  The  load  was  behind,  is  that  true?  A.  I  couldn't  say  as  to 
that  Q.  If  the  load  was  upon  this  car,  so  that  this  car  was  carrying  the 
load,  and  the  brake  was  applied,  it  would  be  heavier  upon  the  tracks,  wouldn't 
it?  A.  I  couldn't  say  as  to  that.  Q.  If  those  safety  brakes  were  put  under, 
and  the  load  was  right  above  them,  there  would  be  more  friction,  would  there 
not?  A.  On  what,— on  the  safety  brakes?  Q.  There  would  be  more  friction, 
the  load  being  right  over  those  brakes, — ^you  could  stop  the  car  the  easier 
than  you  could  with  the  load  being  In  the  rear,  pushing  it  along?  A.  Pos- 
sibly so." 
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There  is  abundant  authority  for  holding  that  it  is  not  enough,  as 
a  matter  of  law,  to  charge  a  servant  witii  the  risk  of  using  a  ma- 
chine or  appliance,  to  show  that  he  saw  the  defect,  but  it  is  also  nec- 
essary to  show  that  he  knew,  or  ought  to  haTe  known,  the  danger  of 
the  defect.  Davidson  v.  Cornell,  132  N.  Y.  228,  30  N.  E.  573.  Where 
there  is  a  doubt  whether  the  employ^  was  acquainted,  or  ought  to 
have  made  himself  acquainted,  with  the  risk,  the  question  of  his  neg- 
ligence in  this  respect  is  for  the  jury.  Whart  Neg.  §  217.  In  dis- 
cussing this  question  in  Kain  t.  :^nith,  89  N.  Y.  385,  Judge  Danforth 
says: 

"It  l8  Bald  the  plaintiff  might  also  see  the  defects.  True,  but  he  did  not 
know  the  effect  of  such  deficiency,  and  was,  moreover,  directed  by  his  su- 
perior to  get  and  use  the  Implement:  and  whether,  under  those  circumstances, 
be  should  be  charged  with  knowledge,  and  with  negligence  by  reason  of  It, 
was  also  for  the  Jury." 

The  superintendent  of.  the  defendant,  for  some  unaccountable  rea- 
son, not  only  sent  the  plaintiff  out  on  work  not  connected  with  his  or- 
dinary employment,  to  draw  a  heavy  car  without  brakes,  but  directed 
him  to  go  and  get  the  lightest  car  tiiey  had ;  thus  materially  increas- 
ing the  risk.  It  does  not  appear  that  the  plaintiff  had  any  appre- 
ciation of  the  hazard  of  the  undertaking,  particularly  with  such  a 
light  car.  The  words  of  Judge  Earl  in  Hawley  v.  Railway  Ck).,  82  N. 
Y.  370,  are  applicable  here.    In  discussing  the  case  he  says: 

"While  the  plaintiff  knew  that  the  road  was  somewhat  out  of  repair,  and 
tbat  he  Incurred  some  danger  In  running  his  engine.  It  does  not  appear  con- 
clusively that  he  knew  how  badly  It  was  out  of  repair,  or  that  the  danger 
was  Imminent,  or  very  great.  •  •  •  We  must  take  Into  account  the  plain- 
tiff's position.  His  business  was  that  of  an  engineer,  and,  unless  he  obeyed 
orders,  and  ran  his  engine,  he  would  have  been  obliged  to  abandon  Its 
service.  Of  one  thns  situated  the  law  should  not  be  too  exacting.  We  must 
assume  that  the  oflBcers  of  defendant  who  had  charge  of  the  road,  and  must 
have  known  Its  condition,  deemed  It  safe,  and  the  plaintiff  had  a  right  to 
rely  somewhat  upon  their  Judgment.  •  •  •  Under  such  circumstances, 
was  the  plaintiff  bound  to  set  up  bis  judgment  against  that  of  all  others,  and 
determine  for  himself  that  the  road  was  absolutely  unsafe  for  the  passage 
of  his  engine,  and  abandon  his  position  as  engineer,  or  take  upon  himself  the 
risk  caused  by  defendant's  negligence?  We  think,  under  all  the  circum- 
stances, and  upon  all  the  evidence  given  upon  both  sides,  that  It  was  a  ques- 
tion for  the  Jury  to  determine  whether  the  plaintiff  acted  with  reasonable 
prudence  and  discretion  In  venturing  to  run  his  engine  over  the  road.  •  •  • 
The  plaintiff,  on  the  occasion  of  the  accident,  ran  his  engine  •  •  •  by 
the  express  orders  of  the  defendant  It  would  be  a  very  unjust  rule  which 
would  allow  a  master  to  shield  himself  from  responsibility  from  the  conse- 
quences of  his  own  negligence  by  alleging  those  acts  not  Inevitably  or  immi- 
nently dangerous  to  have  been  negligent  which  his  servant  performed  by 
his  express  orders.  Whether,  in  this  case,  the  running  of  the  engine  was 
inevitable  or  imminently  dangerous,  was  certainly  a  question  for  the  Jury." 

'Hie  plaintiff  testifies  that  he  believed  that  he  would  be  able  to 
control  both  of  the  cars  by  the  use  of  the  brakes  on  his  car.  We  are 
of  the  opinion  that,  notwithstanding  the  fact  that  the  plaintiff  knew 
that  there  were  no  brakes  on  the  gravel  car,  nevertheless  there  still 
remained  a  question  of  fact  as  to  whether  the  plaintiff  knew  and  ap- 
preciated the  danger  in  using  such  gravel  car  without  brakes,  and 
also  whether  the  defendant  did  not  or  should  not  have  had  superior 
knowledge  to  the  plaintiff  in  regard  to  such  danger. 
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The  case  was  fairly  submitted  to  the  jury.  The  defendant  made 
no  requests  to  the  court  to  charge  the  jury  in  regard  to  any  matter 
in  connection  therewith,  and  took  no  exceptions  to  the  charge  as 
made.  The  verdict  of  the  jury  was  a  moderate  one,  and,  in  our  judg- 
ment, should  be  sustained. 

Counsel  for  the  appellant  stated  in  his  argimient  that  he  did  not 
care  to  have  this  court  examine  the  questions  relating  to  the  admis- 
sion or  rejection  of  evidence,  and,  unless  we  were  willing  to  hold  that, 
on  the  evidence,  the  plaintiff  is  not  entitled  to  recover  as  a  matter  of 
law,  he  joined  with  the  respondent  in  asking  that  the  judgment  ap- 
pealed from  be  a£9rmed. 

Judgment  and  order  unanimously  affirmed,  with  costs.    All  concur. 


(85  Mlac.  Rep.  818.) 

BURKEET  V.  BENNETT  et  al. 

(Supreme  Oourt,  Special  Term,  Kings  County.    June,  1001.) 

L  Pi.BADina — Answer — New  Matter— DeniaIm 

Code  Civ.  Proc.  §  500,  declares  an  answer  must  contain — First,  a  denial 
of  each  material  allegation  of  the  complaint  controverted  by  the  de- 
fendant, or  of  any  knowledge  thereof  sufficient  to  form  a  belief;  or, 
second,  a  statement  of  any  new  matter  constituting  a  defense.  Beld, 
that  where  in  an  answer  the  so-called  defenses  each  commenced  with 
the  words,  "and  repeating  the  allegations  and  denials  hereinbefore  set 
forth,"  the  defenses  were  demurrable. 

8.  Same— MoTroK  to  Strike.  , 

The  defect  could  not  be  taken  advantage  of  by  a  motion  to  strike  out 
for  insufficiency. 
8.  Same— Redundancy. 

The  words,  "and  repeating  the  allegations  and  denials  hereinbefore  set 
forth,"  will  be  stricken  aa  Irrelevant  and  redundant 
4.  Same— Denial— Form. 

A  denial  that  "the  defendant  denies  any  knowledge  or  Information 
sufficient  to  form  a  belief  as  to  the  allegations  contained  In  the  para- 
graphs of  the  complaint"  is  defective,  as  being  In  gross  Instead  of  to 
each  allegation,  and  is  not  a  denial  that  defendant  has  any  knowledge  or 
information. 
(L  Same— Partial  and  CoMPiiBTS  Defenses. 

Code  Civ.  Proc.  §  507,  enacts  that  a  defendant  may  set  forth  in  his 
answer  as  many  defenses  as  he  has;  and  section  506  provides  that  a 
partial  defense  must  be  expressly  stated  to  be  such.  Held,  that  a  de- 
fense not  pleaded  as  partial  Is  to  be  taken  as  complete. 

Action  by  Lena  Burkert  against  Minnie  A.  Bennett  and  others. 
Motion  to  strike  out  parts  of  the  answer.    Motion  denied. 

E.  G.  Higginbotham,  for  the  motion. 
0.  M.  Stafford,  opposed. 

GAYNOR,  J.  It  would  be  difficult  to  draw  a  more  illiterate  and 
unscientific  answer;  but  the  plaintiff  has  mistaken  the  remedy  against 
most  of  it.  The  four  so-called  "defences"  cannot  be  struck  oat  for 
insufficiency.  The  remedy  is  demurrer.  The  introduction  to  each 
one,  however,  in  these  words,  viz.,  "and  repeating  the  allegations  and 
denials  hereinbefore  set  forth  as  completely  as  if  herein  fully  set 
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forth,"  must  be  struck  out  as  irrelevant  and  redundant.  A  "defence" 
must  be  complete  in  and  of  itself,  and  can  consist  only  of  "new  mat- 
ter" which  constitutes  a  defence  to  the  action,  i.  e.,  new  matter  which, 
taking  the  complaint  to  be  true  in  ail  of  its  allegations,  neTcrtheless 
defeats  the  actipn.  "New  matter'"  is  matter  outside  of  the  issues 
raised  or  which  could  be  raised  bj  a  denial.  There  can  be  no  denial 
of  the  complaint  or  of  any  part  of  it  in  a  "defence."  A  "denial"  and 
a  "defence"  are  distinct  and  separate  parts  of  an  answer.  Code  Civ. 
Proc.  §  500;  Bailroad  Co.  v.  Hinchcliffe,  34  Misc.  Rep.  49,  68  N.  Y. 
Sapp.  556,  and  cases  there  cited;  Durst  t.  Bailroad  Co.,  33  Misc.  Bep. 
124,  67  N.  Y.  Supp.  297. 

The  first  denial  in  this  answer  is  that  "the  defendants  denies  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  alle- 
gations contained  in  the  paragraphs  of  the  complaint  numbered  first, 
second  and  third."  Apart  from  the  grammatical  feature  (which  I 
suppose  we  must  shut  our  eyes  to),  this  is  no  denial.  It  is  not  a 
denial  that  "the  defendants"  have  any  knowledge  or  information,  and 
it  is  besides  in  gross,  instead  of  being  of  each  allegation  as  required 
by  the  Code.  It  should  be  in  so  many  words  that  the  defendants 
deny  that  "they"  have  any  knowledge  or  information  of  any  of  the 
allegations  contained  in  the  said  paragraphs  sufficient  to  form  a  be- 
lief thereof.  Code  Civ.  Proc.  §  500.  But  the  plaintiflf  has  no  reason 
to  complain  of  a  90-called  denial  which  is  no  denial. 

The  part  of  the  motion  that  the  defendant  make  the  answer  more 
definite  and  certain  by  stating  whether  each  defence  is  a  partial  or 
complete  defence  is  denied.  If  a  defence  be  not  pleaded  as  a  "par- 
tial" defence  it  is  taken  to  be  pleaded  as  a  complete  defence.  Code 
Civ.  Proc.  §§  507,  508. 

Let  an  order  be  entered  in  accordance  with  the  foregoing,  with  f  10 
coBta. 


(62  App.  DlT.  545.) 

DOLAN  V.  BURDEN  IRON  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  28,  1901.) 

Ikjuries   to   Emplotb  —  Railboad   Cabs — Depbctivb  Ooupliho— Pbivatk 
Switch  Yard. 

Plaintiff  had  his  hand  crushed  while  coupling  cars  In  defendant  manu- 
facturing company's  switch  yard.  Cars  of  different  roads  came  to 
the  yards,  some  having  drawbars  higher  than  others,  making  coupling 
more  dangerous,  but  plaintiff  was  familiar  with  this  fact.  The  draw- 
heads  of  the  cars  which  caused  the  Injury  were  of  different  heights,  but 
there  was  no  defect  In  the  coupling  apparatus  of  either,  and  plaintiff  In 
fact  made  the  coupling  successfully,  but  had  his  hand  Injured  while  so 
doing.  Held  not  to  show  negligence  on  the  part  of  defendant  entitling 
plaintiff  to  damages. 

Appeal  from  trial  term,  Rensselaer  county. 

Action  by  John  Dolan  against  the  Burden  Iron  Company.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.    Beversed. 

Argued  before  PARKER,  P.  J.,  and  KELLOGG,  EDWABDS, 
SMITH,  and  CHASE,  JJ. 
71  N.Y.S.— 10 
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William  J.  Boche,  for  appellant. 
J.  Newton  Fiero,  for  respondent. 

CHASE,  J.  The  defendant  is  a  corporation  engaged  in  the  maca- 
factiire  of  bar  iron,  horse  shoes,  and  other  products,  at  Troy,  N.  Y. 
For  the  purpose  of  conducting  its  business,  coal,  ore,  and  other  ma- 
terials are  obtained  in  diflferent  parts  of  the  country,  and  transported 
to  Troy  on  cars  of  various  railroad  corporations.  For  the  purpose 
of  receiving  and  handling  such  cars  and  materials,  the  defendant  has 
a  series  of  railroad  tracks  connected  with  the  tracks  of  the  New  York 
Central  &  Hudson  Kiver  Railroad  Company.  The  New  York  Central 
&  Hudson  Biver  Railroad  Company  back  such  loaded  care  into  the 
yard  of  the  defendant.  The  defendant  has  an  engine  which  it  uses 
on  its  tracks,  in  charge  of  a  locomotive  engineer  employed  by  it. 
It  also  employs  a  ya^  master  and  two  brakemen.  The  cars  so 
delivered  to  it  are  weighed,  and  taken  to  different  parts  of  its  plant 
and  unloaded.  The  empty  care  are  again  weighed,  and  they  are 
either  refilled  with  freight,  and  as  so  refilled,  or  as  empty  care,  are 
taken  from  the  yard  of  tiie  defendant,  and  backed  onto  side  tracks  of 
the  New  York  Central  &  Hudson  River  Railroad,  where  they  are 
taken  by  said  company.  In  October,  1895,  the  plaintiif  was  em- 
ployed by  the  defendant  as  one  of  said  brakemen,  and  continued  in. 
such  service  until  the  time  of  the  accident  mentioned  in  the  com- 
plaint. His  duties  consisted  chiefly  in  coupling  and  uncoupling  care. 
He  had  had  experience  in  such  work  prior  to  his  employment  by  the 
defendant.  He  was  familiar  with  the  operation  of  coupling  appli- 
ances, and  of  the  danger  incident  to  the  same.  All  kinds  of  care 
came  to  the  defendant's  premises.  They  varied  in  size  and  build. 
They  varied  in  size,  build,  and  character  of  the  coupling  appliances, 
including  the  drawheads,  and  the  openings  in  the  drawheads.  There 
was  no  uniformity  in  the  height  of  the  drawheads  on  the  cars  of  the 
rarions  companies.  The  difference  in  their  height  was  as  much  as 
two  or  three  inches,  and  such  difference  was  plainly  noticeable.  The 
defendant  was  familiar  with  the  use  of  a  coupling  stick.  Evidence 
that  previous  to  the  accident  plaintiff  was  told  by  an  employ^  of  the 
advisability  and  safety  of  using  a  coupling  stick,  and  evidence  that 
coupling  sticks  were  in  plain  sight  on  the  engine,  at  the  scale  house, 
and  about  the  yard  was  received,  and  not  contradicted.  The  cars 
of  the  Western  New  York  &  Pennsylvania  Railroad  Company  and  of 
the  Fall  Brook  Railroad  Company  were  frequently  in  the  defendant's 
yard,  and  the  drawheads  of  the  Western  New  York  &  Pennsylvania 
care  were  generally  lower  than  those  on  the  care  of  the  Fall  Brook 
road.  On  the  afternoon  of  the  1st  day  of  February,  1896,  after  the 
plaintiff  had  been  engaged  most  of  the  day  with  his  fellow  brakeman 
in  coupling  and  uncoupling  cars  that  were  being  weighed  and  unload- 
ed in  the  usual  way,  he  started  southerly  along  the  east  side  of  a 
number  of  cars  attached  to,  and  backed  by,  the  defendant's  engine. 
The  care  so  attached  to  the  engine  consisted,  first,  of  seven  cars  of 
the  Delaware  &  Hudson  Canal  Company,  and  connected  with  them 
on  the  south  were  three  cars  of  the  Western  New  York  &  Pennsyl- 
vania Company.  The  plaintiff  walked  rapidly  or  ran  with  the  train  hj 
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the  Bide  of  the  cars  for  the  purpose  of  reaching  the  point  where  they 
would  meet  two  cars  that  were  standing  further  south  on  the  same 
track,  and  which  cars  were  the  property  of  the  Fall  Brook  Oompanj, 
and  for  the  purpose  of  there  making  the  coupling  between  the  most 
southerly  car  of  the  moving  train  and  the  most  northerly  of  the  two 
cars  80  standing  on  the  track.  In  the  drawhead  of  the  southerly  car 
of  the  moTing  train,  which  was  a  car  of  the  Western  New  York  & 
Pennsylvania  Company,  was  a  link  ready  for  insertion  in  the  draw- 
head  of  the  standing  car.  When  the  cars  approached  within  about 
three  feet  of  one  another,  the  plaintiff  stepped  in  between  them 
for  the  purpose  of  making  the  coupling.  He  says  the  link  and  ever^'- 
thing  appeared  to  be  all  right.  He  took  hold  of  the  link  .to  enter 
the  same  into  the  drawhead  of  the  standing  car,  and  his  hand  was 
canght  and  to  some  extent  crushed,  and  he  received  the  injuries  of 
which  he  complains  in  this  action.  Plaintiff  says  that  the  drawhead 
of  the  moving  car  appeared  to  him  to  be  three  or  four  inches  lower 
than  the  drawhead  of  the  standing  car.  He  further  says  that  aa. 
he  ran  along  by  the  side  of  the  cars  he  looked  fc*  inspector's  cha4l 
marks  calling  attention  to  any  defects  in  the  car^,  but  did  not  disr 
cover  any. 

The  defendant  did  not  employ  any  one  specldify  to  inspect  the  cars 
that  came  into  its  yard.  The  plaintiff  says  thAt  Lawlor,  his  fellow 
brakeman,  and  himself,  were  the  only  ones  he  knew  of  to  inspect  and 
examine  the  cars.  Lawlor  is  not  now  in  the  defendant's  employ. 
He  appears  as  a  witness  for  the  plaintiff,  and  says  that  he  saw  the 
cars  after  the  accident,  and  that  one  of  the  bolts  holding  the  strap 
on  which  the  drawhead  rested  on  the  Western  New  York  &  Pennsyl- 
vania car  was  broken,  allowing  the  strap  holding  the  drawhead  and 
the  drawhead  to  sag,  so  that  it  was  four  or  five  inches  lower  than  the 
drawhead  of  the  Fall  Brook  car.  Evidence  was  received  which  the 
defendant  claims  demonstrates  beyond  contradiction  that  the  evi- 
dence of  Lawlor  in  regard  to  the  drawhead  sagging  is  not  true. 
"UTien  the  couplings  are  in  proper  repair,  and  the  cars  come  together, 
the  drawheads  actually  strike,  and  the  jar  causes  the  pin  in  the  draw- 
head  of  the  car  to  be  connected  to  drop  down  through  the  link,  thus 
fastening  the  cars  together.  At  the  time  of  the  accident  the  draw- 
heads  of  the  cars  actually  came  together.  They  did  not  pass  one 
another  in  any  way,  but  the  link  passed  into  the  socket  of  the  Fall 
Brook  car  drawhead,  and  was  caught  by  the  pin,  and  the  cars  were 
actually  taken  from  the  yard  of  the  defendant,  and  delivered  to  the 
New  York  Central  &  Hudson  River  Railroad,  with  the  coupling  that 
was  made  at  the  time  the  accident  occurred.  The  drawheads  were 
some  six  or  eight  inches  deep,  and  eight  or  ten  inches  wide,  and  the 
openings  therein  about  five  inches  square,  so  that  they  could  not  have 
passed  one  another,  even  if  one  of  them  had  sagged  the  maximum 
amount  claimed  by  the  plaintiff.  The  link  was  about  one  foot  in 
length.  We  may  assume  for  the  purposes  of  this  opinion  that  it 
was  the  defendant's  duty  to  inspect  the  cars  when  they  came  upon  its 
premises,  and  that  the  drawhead  of  the  Western  New  York  &  Penn- 
sylvania car,  Iqr  reason  of  the  alleged  defect  in  one  of  the  bolts  hold- 
ing the  strap  on  which  it  rested,  sagged  prior  to  the  accident,  as 
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claimed  by  the  plaintiff.  It  was  necessary  for  the  plaintiff  to  estab- 
lish that  the  alleged  defect  in  the  drawhead  of  which  he  complains, 
or  some  other  defect  attributable  to  the  defendant,  was  the  prox- 
imate cause  of  plaintiff's  injury. 

The  drawhead  weighs  from  120  to.  200  pounds,  exclusive  of  the 
attachments.  It  cannot  be  lifted  without  using  considerable  strength. 
Sometimes  a  piece  of  wood  is  put  under  the  drawhead,  and  two  men 
one  on  either  side  of  the  car  then  lift  it  up  to  its  place.  Lawlor 
testifies  that  when  the  drawhead  is  down  it  makes  the  coupling  hard, 
but  in  explaining  why  it  makes  the  coupling  hard  he  says: 

"Because  it  was  hard  to  lift  the  link  up.  Tou  had  to  lift  It  up  in  that  shape. 
If  that  didn't  go  in  there,  it  was  only  Just  taking  chances  that  it  would 
go  In  there,  and  if  you  didn't  It  would  go  down  under,  and  It  would  go  so 
quickly  it  was  liable  to  snap  your  hand.  If  It  went  in  there  it  was  all 
right,  but  if  it  didn't  It  would  glance  off,  and  your  hand  was  liable  to  be 
catched." 

In  this  case  the  link  did  go  in  the  drawhead  of  the  standing  car, 
and  consequently  was  in  the  condition  that  the  witness  described  as 
all  right.  Another  witness,  in  speaking  of  coupling  cars  when  one 
of  the  drawheads  has  sagged,  calls  it  more  dangerous  than  an  ordi- 
nary coupling,  bnt  his  explanation  is  as  follows: 

"Because  he  has  to  have  his  whole  hand  there  and  all  his  strength  is 
there.  He  can't  lift  it  with  a  couple  of  fingers.  He  has  got  to  get  hold  of 
it  with  his  whole  hand.  A  good  many  people  lift  up  with  their  knee  .and 
all  the  drawbar." 

The  plaintiff  does  not  claim  that  he  attempted  to  lift  the  drawhead. 
In  answer  to  questions  he  testifies  as  follows: 

"Q.  Did  you  put  your  hand  at  all  upon  the  drawbar  of  the  Pall  Brook 
car?  A.  Why,  no;  except  when  It  got  smashed  In  there.  Q.  Did  you  put 
your  hand  at  all  upon  the  drawbar  of  the  W.  N.  Y.  car?  A.  No;  I  don't 
believe  I  did.    I  took  hold  of  the  link  when  it  was  caught  between  them." 

The  hand  was  caught  while  plaintiff  was  lifting  the  link.  In  his 
testimony  he  says : 

"All  I  had  to  was  to  reach  for  the  link  and  lift  it  up,  and  In  doing 
that,  that  is  where  my  band  got  caught.  *  *  *  Q.  What  did  you  do  when 
you  got  in  there?  A.  I  raised  the  link  up,  and  it  entered.  It  struck  the 
bumper;  that  is  all  I  know  about  it.  I  came  near  falling  under  the  train.  I 
got  caught.  Q.  You  raised  the  link  up,  and  it  struck  the  bumper?  A.  Yes, 
sir.  Q.  Where  was  your  hand?  A.  I  was  holding  up  the  link.  My  hand 
was  holding  up  the  link.  •  •  •  Q.  What  do  you  mean  by  the  bumpers? 
A.  The  drawbars.  •  •  •  Q.  When  your  hand  was  caught,  did  you  have 
hold  of  the  link  between  the  two  drawbars?  A.  I  couldn't  say  that.  The 
last  I  could  really  see  was,  I  was  raising  up  the  link,  and  the  band  was 
smashed.  Q.  While  in  the  act  of  raising  up  the  link?  A.  Yes,  sir.  Q.  The 
drawbars  came  together  while  yon  were  in  the  act  of  raising  the  link?  A. 
yes,  sir." 

In  raising  the  link  to  enter  a  drawhead,  when  they  are  on  the  same 
level,  the  hand  must  be  withdrawn  instantly,  or  it  will  be  caught. 
At  any  time  when  a  brakeman  uses  his  hand  to  lift  the  link,  and  de- 
lays a  Bufiicient  length  of  time  to  allow  the  car  to  proceed  six  or  eight 
inches,  it  will  catch  the  hand.  The  testimony  offered  in  this  case, 
showing  that  the  coupling  of  cars  where  one  of  the  drawheads  has 
sagged  is  more  dangerous  than  an  ordinary  coupling,  is  based  upon 
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the  fact  that  it  is  necessary  for  the  brakemen  to  raise  the  drawhead 
that  has  thus  sagged.  There  is  no  claim  that  the  defendant  did,  or 
attempted  to  do,  anything  of  the  kind.  No  evidence  has  been  offered 
to  show  that  the  insertion  of  a  link  at  an  increased  angle  materially 
increases  the  danger.  The  evidence  does  not  show  that  the  sagging 
of  the  drawhead  was  the  proximate  cause  of  the  injury  to  the  plaintiff. 
Plaintiff  claims  that  the  Fall  Brook  car  did  not  have  a  grab  iron  at 
the  end  of  the  car.  The  testimony  produced  by  the  plaintiff  relating 
to  the  purpose  of  a  grab  iron  and  as  to  its  value  in  protecting  a  brake- 
man  is  as  follows: 

"When  you  are  between  the  cars,  If  you  ain't  got  hold  of  something,  why 
the  cars  don't  stop  the  minute  they  come  together,  because  the  minute  they 
come  together  they  hit  each  other,  and  the  car  goes  away,  and  it  you  don't 
have  something  to  get  hold  of  It  will  either  throw  you  down,  or  you  have 
got  to  run  along  after  It,  so  If  a  thing  Is  there  that  you  have  got  hold  of  you 
can  walk  along  after  the  car." 

This  action  is  not  brought  by  the  plaintiff  to  recover  for  injuries 
by  reason  of  his  being  thrown  down  or  run  over  by  the  cars.  Unless 
the  defendant  was  negligent,  and  such  negligence  was  the  proximate 
cause  of  the  accident,  it  is  not  liable.  We  do  not  mean  to  hold  that 
the  failure  to  maintain  a  grab  iron  may  not,  under  some  circumstan- 
ces, be  negligence  upon  which  an  action  might  be  sustained.  Recov- 
ery in  actions  against  railroad  corporations  by  reason  of  defective 
drawheads  is  not  unusual,  but  in  every  case  cited  by  the  plaintiff 
where  a  recovery  has  been  upheld  evidence  has  been  produced  which 
fairly  sustains  the  conclusion  that  the  negligence  complained  of  was 
the  proximate  cause  of  the  accident. 

Coupling  cars  is  a  dangerous  business,  and  when  a  brakeman  uses 
his  hand  to  raise  the  link  it  will  be  caught,  unless  it  is  removed  quick- 
ly, and  before  the  drawheads  come  together.  The  plaintiff  was  aware 
of  the  ordinary  danger  in  coupling  cars,  and  the  risk  was  an  incident 
to  the  business,  assumed  by  him.  The  record  shows  that  the  plaintiff 
attempted  to  and  did  in  fact  couple  these  cars,  and  that  he  failed  to 
withdraw  his  hand  in  time  to  prevent  the  injury,  and  the  defendant 
is  not  liable  therefor. 

Judgment  and  order  reversed.  New  trial  granted,  costs  to  appel- 
lant to  abide  the  event    All  concur. 


(62  App.  DIv.  558.) 

VINCENT  V.  ALDEN. 

(Supreme  Court,  Appellate  Division,  Third  Department.    June  28,  1901.) 

1.  Imjort  to  Servant— Neomoekcb  of  Master— Sufficiency  of  Evidence. 
A  servant  was  injured  while  assisting  to  unload  an  8-ton  girder,  by 
the  breaking  of  a  chain.  The  work  was  in  charge  of  defendant's  super- 
intendent, and  there  was  no  evidence  that  the  master  furnished  chains 
other  than  the  one  which  broke.  There  was  evidence  that  the  superin- 
tendent borrowed  the  chain  which  broke,  but  was  warned  that  it  was 
not  a  good  chain  by  the  borrower  and  by  certain  workmen.  The  chain 
was  a  half-Inch  chain,  and  would  have  been  capable  of  safely  supporting 
a  load  of  only  1%  tons,  if  new;  but  It  was  old,  and  some  of  the  links  were 
reduced  pne-thlrd.  Heli  sufficient  evidence  of  defendant's  negligence  to 
go  to  the  jury. 
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t.   BaUB— CoirnUBCTORT    KBOLraBRCE. 

The  servant  was  Injured  while  using  a  crowbar  to  keep  the  girder 
from  catching  on  another  girder,  and  the  master  contended  that  the  in- 
jury would  not  have  occurred  If  the  servant  had  let  the  upper  end  of  the 
bar  rest  on  the  suspended  girder,  instead  of  holding  it  In  his  hand;  bat 
there  was  no  evidence  that  such  a  course  was  usual,  or  more  safe  than  that 
pursued  by  the  servant.  There  was  no  evidence  that  the  servant  had 
any  knowledge  as  to  the  condition  of  the  chain.  Held  not  sufficient,  as 
a  matter  of  law,  to  show  that  the  servant  was  guilty  of  contributory 
negligence. 

Appeal  from  trial  term,  Clinton  connty. 

Action  by  Thomas  Vincent  against  John  P.  Alden  for  injnries  re- 
ceived while  in  the  employ  of  defendant.  From  a  judgment  in  favor 
of  defendant,  plaintiff  appeals.    Reversed. 

Appeal  from  a  Judgment  in  favor  of  the  defendant,  John  F.  Alden,  against 
the  plaintiff,  Thomas  Vincent,  dated  November  26,  1800,  and  entered  In  the 
office  of  the  clerk  of  the  county  of  Clinton  on  the  26th  day  of  November,  1900, 
upon  the  dismissal  of  the  complaint,  by  direction  of  the  court,  after  a  trial 
before  the  court  and  a  Jury  at  the  Clinton  trial  term.  The  defendant  Is  en- 
gaged in  designing  and  building  iron  and  steel  bridges.  In  November,  1897, 
he  was  about  to  erect  a  bridge  over  the  Big  Chazy  river,  at  Perry's  Mills. 
N.  Y.  On  the  morning  of  the  2l8t  of  November,  1897,  he  commenced  the  work 
of  unloading  iron  girders  for  said  bridge  from  platform  cars  standing  on  the 
track  of  the  Ogdensburgh  &  Lake  Champlain  Railroad  over  said  river.  The 
defendant  was  not  personally  present  at  the  work,  but  the  same  was  in 
charge  of  one  Merrill,  his  superintendent  The  girders  were  about  64  feet 
long  by  5  feet  3  inches  wide,  and  each  weighed  a  little  over  8  tons.  The 
three  girders  that  were  being  imloaded  were  placed  one  upon  the  other,  ex- 
tending  over  two  platform  cars.  Shoe  plates  were  attached  to  the  girders, 
and  extended  about  four  Inches  beyond  the  face  of  tlte  girders  for  a  short 
distance  from  the  end  on  each  side.  The  cars  were  standing  east  and  west, 
and  the  girders  were  being  unloaded  from  the  north  side  of  said  cars.  The 
first  girder  resting  upon  the  cars  bad  the  shoe  plate  to  the  north;  the  second 
girder  had  the  shoe  plate  to  the  south.  The  girders  were  unloaded  by  puttlngr 
a  chain  around  each  end  of  the  same,  and  connecting  said  chains  with  tackle 
to  the  south  of  the  car.  Iron  rails  were  placed  In  the  stake  holes  of  the  cars, 
and  extended  down  to  the  ground.  The  girders  were  pushed  over  the  side  of 
the  cars,  so  that  the'  north  side  thereof  would  rest  upon  rails,  and  the  inner 
or  south  side  was  lifted  and  held  by  the  chains  and  said  tackle,  and  in  that 
way  the  girders  were  lowered  and  entirely  removed  from  the  cars.  The  top 
or  third  girder  was  unloaded  without  accident.  They  commenced  to  unload 
the  second  girder,  and  the  shoe  plate  of  the  girder  that  was  being  removed 
was  about  to  catch  on  the  shoe  plate  of  the  girder  under  it,  when  the  super- 
intendent sent  the  plaintiff,  with  a  bar,  to  the  west  end  of  the  girder,  and 
told  him  to  watch  that  the  shoe  did  not  catch  on  the  angle  of  the  girder.  The 
plaintiff  put  one  end  of  the  bar  on  the  shoe  of  the  lower  girder,  and  held  the 
other  end  of  the  bar  in  his  hand  for  the  purpose  of  easing  the  girder  that 
was  being  removed  over  the  shoe  of  the  lower  girder, .  and  prevent  it  from 
catching  thereon.  While  standing  in  this  position,  the  chain  on  the  west 
end  of  the  girder  broke,  and  the  girder  fell  upon  the  bar,  and  it  dropped 
from  his  hand  upon  his  foot  The  girder  was  then  about  three-quarters  of 
the  way  over  the  side  of  the  car,  and  it  slid,  and  so  caught  upon  one  end  of 
the  bar  as  to  cause  the  bar  to  fly  up,  striking  the  plaintiff  In  the  face,  and 
the  injuries  complained  of  were  thus  inflicted.  This  action  was  brought  by 
the  plaintiff,  and  tried  at  a  Clinton  trial  term  in  December,  1898,  and  re- 
sulted in  a  verdict  of  $900  for  the  plaintiff.  The  Judgment  entered  upon  such 
verdict  was  reversed  by  this  court,  and  the  opinion  will  be  found  in  45  App. 
Div.  G27,  61  N.  Y.  Supp.  62.  The  action  was  again  tried  at  the  Olhiton  trial 
term  in  November,  1900.  and  at  the  close  of  the  plaintiff's  evidence  defend* 
ant's  motion  for  a  nonsuit  was  granted. 
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Argued  before  PAEKER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

L.  L.  Shedden,  for  appellant. 
T.  B.  Cotter,  for  respondent 

CHASE,  J.  The  record  in  the  case  now  before  us  \a  entirely  differ- 
ent from  the  record  before  this  court  on  the  former  appeal.  The 
motion  for  a  nonsait  was  granted  at  the  close  of  the  plaintiff's  tes- 
timony, and  the  evidence  of  the  defendant's  witnesses  referred  to  in 
the-opinion  on  the  first  appeal  herein  is  not  in  this  record,  and  the 
plaintiff  denies  that  he  testified  on  the  former  trial  as  follows:  "U 
I  had  placed  the  crowbar  one  end  on  that  shoe  and  the  other  end  on 
the  girder  in  the  proper  position,  and  held  it,  the  shoe  would  not  have 
caught,  and  the  girder  would  have  slipped  off.  That  was  what  I  in« 
tended  to  do."  And  there  is  no  evidence  to  show  that  he  did  so  tes- 
tify. There  is  no  evidence  now  before  us  to  show  that  the  defend- 
ant furnished  chains  and  appliances  for  the  removal  of  the  girders 
other  than  those  that  were  used  by  his  superintendent.  The  plaintiff 
produced  aa  a  witness  one  Grippen,  who  testified  without  contradic- 
tion as  follows: 

"I  know  Mr.  Merrill,  the  superintendent  of  the  defendant.  He  came  to  the 
car  on  the  side  track  about  half  past  eight  or  nine  o'clock,  and  I  at  that  ttrae 
loaned  him  a  chain.  He  said  he  was  short  a  chain  or  so.  He  said  they 
must  have  been  stolen  or  lost  on  the  way;  that  he  would  have  to  have  a  chain 
to  unload  those  girders;  and  I  loaned  him  a  chain.  I  told  him  I  could  lend 
him  a  chain,  but  I  did  not  consider  It  a  good  one.  It  was  one  we  found  on 
the  dock  at  Rouse's  Point  He  did  not  take  It  the  first  time  he  talked  with 
me.  He  went  away,  and  said,  if  it  was  not  a  good  chain,  he  did  not  want 
to  use  it;  and  then  he  came  back,  and  said  be  would  have  to  use  It;  he  had 
no  other.    It  was  an  old  chain.   The  chain  was  never  returned  to  me." 

A  safe  load  for  a  half-inch  chain  is  shown  to  be  If  tons.  The  chain 
so  borrowed  was  a  half-inch  chain,  and  it  had  been  worn  so  that  some 
of  the  links  were  reduced  one-third.  It  was  used  in  the  removal  of 
the  first  girder,  and  is  the  chain  that  was  broken  at  the  time  of  the 
accident.  One  of  the  defendant's  employds,  a  witness  herein,  saj'S 
that  he  thought  that  the  chain  would  not  hold  the  girder,  and  so 
stated  to  another  employ^,  who  called  the  superintendent's  attention 
to  it,  and  told  the  superintendent  that  he  had  better  put  a  rope  on  the 
girder.  A  rope  was  put  on  the  girder  that  was  first  unloaded,  but  it 
was  so  cut  in  going  over  the  edge  of  the  girder  that  it  could  not  be 
used  again.  When  they  started  to  remove  the  second  girder,  the  old 
chain  was  put  around  the  west  end  of  such  girder,  instead  of  the  east 
end  of  the  girder,  as  had  been  done  in  the  removal  of  the  first  •girder. 
At  the  time  of  the  accident  there  were  a  few  short  pieces  of  chain 
about  the  cars.  There  is  no  evidence  in  the  record  to  show  that  such 
chains  were  sufficient,  if  connected,  to  encircle  the  girder,  and  no  evi- 
dence to  show  that  there  were  appliances  for  the  purpose  of  connect- 
ing such  chains  if  their  combined  length  had  been  sufficient  to  encir- 
cle the  girder.  Hie  pieces  of  the  rope  that  were  cut  in  removing  the 
first  girder  were  not  long  enough  to  be  used  for  the  second  girder,  and 
the  other  pieces  of  rope  supplied  by  the  defendant  were  used  in  con- 
nection with  the  tackle.    There  is  some  evidence  that  there  was  a 
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coil  of  rope  in  a  box  on  a  car  on  the  side  track.  Even  if  such  rope 
had  been  furnished  by  the  defendant,  the  evidence  is  to  the  effect 
that,  if  used,  the  same  would  have  been  cat  by  grinding  against  the 
edge  of  the  girders.  According  to  the  plaintiff's  evidence,  as  it  ap- 
pears from  this  record,  he  went  to  the  west  end  of  the  girder  in  obe- 
dience to  the  instructions  of  the  superintendent,  and  proceeded  to  i>er- 
form  the  work  he  was  assigned  to  do;  and  the  suggestion  that  the 
plaintiff  should  have  put  one  end  of  bis  bar  upon  the  shoe  of  the 
lower  girder,  and  let  the  other  end  rest  upon  the  girder  itself,  and 
there  held  it,  instead  of  holding  one  end  suspended  in  his  hand,  is  not 
accompanied  by  any  evidence  whatever  that  such  a  course  would  ha  ve 
been  the  proper  or  ordinary  course,  or  was  more  safe  for  the  plain- 
tiff than  the  course  he  did  pursue.  There  is  no  evidence  that  the 
plaintiff  examined  the  chains  or  ropes,  or  had  any  knowledge  in  re- 
gard to  them,  or  as  to  the  safety  of  any  of  the  appliances  used  in  re- 
moving the  girders.  A  mere  statement  of  the  facts  as  shown  in  the 
present  record  is  sufficient,  without  argument,  to  show  that  the  qaes- 
tion  of  plaintiff's  contributory  negligence,  as  well  as  the  question  of 
the  defendant's  negligence,  were  questions  of  fact  that  should  have 
been  submitted  to  the  jury.  The  arguments  of  the  defendant  before 
us  are  very  largely  based  upon  statements  that  do  not  now  appear  in 
the  record. 

Judgment  reversed  on  the  law  and  facts,  and  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event.    All  concur. 


(62  App.  Dlv.  5U2.) 

MURDOOK  V.  KELLY. 

(Supreme  C!onrt,  Appellate  Division,  Third  Department    Jane  28,  1001.) 

1.  WiLi, — CoNSTRDcnoN— Power  of  Sai.b. 

Testator  by  his  will  devised  his  real  and  personal  estate  to  the  chil- 
dren of  his  brothers  and  sisters,  directing  a  division  of  the  property  into 
equal  shares,  and  giving  the  children  of  each  brother  and  sister  one 
portion.    Held  not  to  give  a  power  of  sale  to  the  executor. 

8»  Same— Implied  Power. 

Where  there  is  no  express  power  of  sale  conferred  by  will,  the  fact 
that  there  are  many  existing  contracts  for  sale  of  land  by  the  decedent 
will  not  create  an  implied  power  of  sale  In  the  executors  because  of  con- 
venience, where  deeds  can  be  given  by  the  heirs  and  devisees  under  the 
wUL 

Submission  of  controversy  between  James  I).  Murdock  as  executor 
of  James  ^Murdock,  deceased,  and  Joshua  M.  Kelly,  on  an  agreed  state- 
ment of  facts.    Judgment  in  favor  of  defendant. 

Argued  before  PARKER.  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

Geoi^e  H.  Carpenter,  for  plaintiff. 
J.  M.  Maybee,  for  defendant. 

CHASE,  J.  In  1880,  James  Murdock,  the  owner  of  certain  real 
property  in  the  county  of  Ulster,  entered  into  a  contract  for  the  sale 
thereof  to  the  defendant,  Joshua  M.  Kelly.    The  said  Kelly  entered 


Digitized  by 


Google 


Sup.  Ct>2  MUBDOCE    V.  KELLY.  163 

into  posaesaion  of  said  real  property  and  still  has  possession  of  the 
same  under  said  contract.  On  the  19th  day  of  March,  1900,  the  said 
James  Murdock  died,  leaving  a  last  will  and  testament,  which  was 
duly  admitted  to  probate  by  the  surrogate  of  the  county  of  Ulster, 
and  letters  testamentary  thereon  were  issued  to  the  plaintiff,  James 
D.  Murdock,  who  was  named  in  said  will  as  sole  executor  thereof. 
The  money  unpaid  on  said  contract  was  inventoried  as  a  personal  as- 
set of  the  estate  of  said  James  Murdock,  deceased,  pursuant  to  sec- 
tion 2712  of  the  Code  of  Civil  Procedure.  On  the  13th  day  of  April, 
1901,  there  remained  unpaid  on  said  contract  from  said  defendant 
the  sum  of  ^8.9(5,  and  on  that  day  the  said  plaintiff,  as  such  executor, 
executed,  acknowledged,  and  tendered  to  said  defendant  a  deed  of  the 
real  property  described  in  said  contract,  and  demanded  the  balance  re- 
maining unpaid  thereon  as  aforesaid.  The  said  defendant  was  will- 
ing and  ready  to  pay  the  amount  remaining  unpaid  on  said  contract, 
but  refused  to  accept  a  deed  from  said  plaintiff  as  such  executor, 
and  demanded  a  deed  thereof  executed  by  the  residuary  devisees 
named  in  the  will  of  said  James  Murdock,  deceased.  The  refusal  of 
said  defendant  to  accept  the  deed  so  tendered  to  him  was  solely  for 
the  reason  that  he  insisted  that  the  plaintiff,  as  such  executor,  had 
no  power  under  said  will  to  convey  real  property.  At  the  time  of  mak- 
ing said  will,  and  at  the  time  of  his  death,  the  property  of  said  James 
Murdock  was  largely  in  lands  situated  in  the  counties  of  Ulster,  Del- 
aware, and  Sullivan.  At  the  time  of  his  death  he  had  outstanding 
42  contracts  for  the  sale  of  real  property,  which  contracts  were  sim- 
ilar in  foiin  to  the  contract  held  by  the  defendant,  and  the  grantee 
in  each  of  said  contracts  was  in  possession  of  the  real  property  men- 
tioned therein.  In  addition  to  the  real  property  included  in  said  con- 
tracts, said  James  Murdock  owned  at  the  time  of  his  death  three 
other  parcels,  containing  about  400  acres.  Said  will  was  not  drawn 
by  an  attorney,  but  by  a  nephew  of  said  deceased,  who  had  never 
drawn  a  will  prior  to  that  time,  and  who  had  no  knowledge  of  tech- 
nical terms  relating  to  the  disposition  of  property.  The  disposing 
part  of  the  will  of  the  testator  consists  of  18  paragraphs.  The  first 
17  paragraphs  provide  for  the  payment  of  debts,  if  any;  devise  to  dif- 
ferent persons  certain  described  real  property,  including  all  the  right 
and  title  of  the  testator  in  eight  pieces  of  real  property  for  which  the 
testator  had  given  contracts  as  aforesaid.  They  include  bequests  of 
household  furniture,  and  also  money  legacies  to  different  persons  and 
corporations,  amounting  in  the  aggregate  to  the  sum  of  |4,400.  The 
eighteenth  paragraph  of  the  will  is  as  follows: 

"All  the  rest,  residue,  and  remainder  of  my  estate,  both  real  and  personal, 
I  plve.  bequeath,  and  devise  to  the  children  of  my  brothers  and  sisters,  ex- 
cepting my  sister  Jane  KIpp,  for  whose  maintenance  I  have  already  provided. 
My  wish  Is  to  have  what  remains  of  my  estate,  after  the  payment  of  the  fore- 
going bequests,  divided  Into  nine  equal  shares,  and  the  children  of  each 
brother  and  sister  to  have  one-ninth  of  said  remainder." 

Immediately  following  said  eighteenth  paragraph  is  the  only  re- 
maining provision  of  the  will,  as  follows: 

"Likewise  I  make,  constitute,  and  appoint  my  nephew  James  D.  Murdock 
to  be  the  executor  of  this  my  last  will  and  testament,  hereby  revoking  all 
former  wills  by  me  made." 
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If  the  last  part  of  the  eighteenth  paragraph  of  the  will  had  been 
omitted,  it  would  not  be  contended  by  any  one  that  a  power  of  sale 
was  intended  by  the  testator.  It  is  necessary,  therefore,  to  consider 
the  porpose  of  the  testator  in  adding  the  last  part  of  that  paragraph. 
The  first  part  of  the  paragraph  is  an  unqnalified  beqnest  and  devise 
to  the  children  of  his  broUiers  and  sisters,  without  expressly  stating 
that  they  shoold  take  per  stirpes,  and,  in  our  opinion,  the  last  part 
of  that  paragraph  was  added  for  the  purpose  of  making  clear  the  in- 
tention and  desire  of  the  testator  that  his  nephews  and  nieces  were 
not  to  take  per  capita.  It  relates  wholly  to  Oxe  division  as  between 
the  nephews  and  nieces,  and  not  in  any  sense  to  the  manner  in  which 
they  should  receive  their  shares.  There  is  no  express  provision  of  the 
will  relating  to  the  sale  of  property.  The  contention  of  the  plaintiff 
centers  in  the  word  "divided."  There  is  nothing  in  the  first  17  para- 
graphs of  the  will  that  in  any  way  aids  in  determining  the  intention 
of  the  testator  in  regard  to  giving  the  executor  power  of  sale,  except 
that  the  testator  therein  uses  the  word  "divided"  where  it  is  clear 
that  it  does  not  relate  to  a  division  by  the  executor,  but  to  the  shares 
as  between  the  persons  named.  In  the  eleventh  paragraph  he  gives 
to  three  nephews  a  certain  piece  of  real  estate,  "to  be  divided  be- 
tween them  share  and  share  alike."  In  the-  fourteenth  paragraph  he 
gives  to  one  of  his  nieces,  and  to  the  wife  of  a  nephew,  certain  real 
estate,  "to  be  divided  between  •  •  •  share  and  share  alike." 
The  word  "divided,"  as  used  in  the  eighteenth  paragraph,  should  not 
be  given  any  different  or  greater  meaning  than  is  given  to  such  word 
in  other  parts  of  the  will,  where  the  testator's  intention  is  clear  and 
undisputed.  The  estate  of  the  testator  is  so  situated  that  a  power  of 
sale  in  the  executor  would  materially  aid  in  disposing  of  the  prop- 
erty, and  in  promoting  the  interests,  not  only  of  the  legatees  and  dev- 
isees, but  of  the  grantees  in  the  numerous  contracts  for  the  sale  of 
real  propertv.  When  necessary,  a  power  of  sale  will  be  implied. 
Salisbury  v.  Slade,  ICO  N.  Y.  27S,  54  N.  E.  741;  Cahill  v.  Russell,  140 
N.  Y.  402,  35  N.  E.  664.  TJut,  although  very  desirable,  it  is  not  nec- 
essary, in  this  case,  and  the  gift  is  to  the  nephews  and  nieces  of  the 
testator,  and  not  to  the  executor  in  trust  for  them.  The  simple  fact 
that  a  power  of  sale  is  very  desirable  is  not  alone  evidence  that  a 
power  of  sale  was  intended.  We  cannot  say  that  there  is  any  evi- 
dence in  this  will,  taken  even  in  the  light  of  all  the  surrounding  cir- 
cumstances, to  show  that  the  testator  intended  to  give  his  executor 
power  of  sale.  We  are  not  aware  of  any  case  holding  that  a  power 
of  sale  can  be  implied  in  a  will  where  the  grounds  therefor  are  so 
slight  as  in  this  case,  and  there  are  many  decisions  of  the  court  hold- 
ing that  a  power  of  sale  cannot  be  implied  where  there  were  facts 
more  strongly  pointing  to  an  implication  than  appear  in  the  evidence 
herein.  Alkus  v.  Goettmann,  60  Hun,  470,  15  N.  Y,  Supp.  183;  In  re 
Pox,  52  N.  Y.  530, 11  Am.  Rep.  751 ;  Smalley  v.  Smalley,  54  N.  J.  Eq. 
591,  35  Atl.  374. 

Each  of  the  three  questions  submitted,  namely:  "Has  James  D. 
Murdock,  as  executor  as  aforesaid,  under  the  power  given  in  and  by 
the  said  will,  a  power  of  sale  of  the  said  lands  so  contracted  as  afore- 
said?   Had  Joshua  JI.  Kelly  accepted  the  deed  tendered  to  him  by 


Digitized  by 


Google 


■  Sap.  Ct)  euKNiMe  system  t.  citt  or  buttalo.  155 

the  said  executor,  would  he  hare  obtaihed  title  to  the  lands  men- 
tioned therein?  Has  Mardock,  as  executor,  a  general  power  to  sell 
the  lands  owned  by  his  testator?" — are  answered  in  the  negative,  and 
jadgment  ordered  for  the  defendant,  with  costs.    All  concur. 


(62  App.  DlY.  487.) 

GUNNING  STSTEM  T.  CITY  OF  BUFFALO  et  aL 

(Supreme  0>art,  Appellate  DlTiston,  Fourth  Department    Jpne  19,  1901.> 

1.  NuisANOB— Billboards— SuMMART  Abatement— Citt  Ordinasck. 

It  waB  error  to  refuse  to  continue,  pending  the  bearing  of  the 
case,  an  Injunction  restraining  the  destruction  of  a  billboard  by  the  fire 
commissioners,  under  Buffalo  City  Ordinance,  c  7,  {  48,  prohibiting  the 
erection  of  any  fence  or  billboard  of  more  than  a  specified  size,  and 
authorizing  any  officer  of  the  fire  department  to  abate  as  a  common 
nuisance  any  billboard  erected  contrary  to  the  ordinance;  the  structure 
not  becoming  a  nuisance  simply  by  legislative  declaration. 

%,  8A1CB— lupROPER  Use  or  Structubb  No  Grodsd  for  DssTRncriON. 

That  a  billboard  may  become  a  place  of  resort  for  lewd  characters, 
and  a  place  where  rubbish  may  be  deposited,  does  not  constitute  grounds 
for  the  destruction  of  the  same  as  a  nuisance. 

Appeal  from  special  term,  Erie  county. 

Action  by  the  Gunning  System  against  the  city  of  Buffalo  and  oth- 
ers to  restrain  the  destruction  of  advertising  boards.  From' an  order 
of  the  special  term  denying  plaintiff's  motion  to  continue  an  injunc- 
tion during  the  pendency  of  the  action,  the  plaintiff  appeals.    Re- 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  BUMSEY,  JJ. 

Tracy  G.  Becker,  for  appellant. 
William  H.  Cnddeback,  for  respondents. 

RUMSEY,  J.  The  plaintiff  is  a  foreign  corporation,  which  has  ob- 
tained the  right  to  do  business  in  this  state,  and  is  engaged  in  the 
business  of  sign  advertising.  The  defendants  are  the  city  of  Buf- 
falo and  the  fire  commissioners  of  that  city.  It  appears  from  the 
complaint,  and  the  facts  are  not  denied,  that  on  the  2d  of  April,  1901, 
the  plaintiff  made  a  contract  with  one  Bailey,  by  which  it  obtained 
the  privilege  of  building  upon  his  land  in  the  city  of  Buffalo  an  ad- 
vertising sign,  and  that  it  did  erect  a  sign  12  feet  in  height  and  50 
feet  in  length,  placing  it  wholly  and  entirely  upon  Bailey's  land,  so 
that  no  part  of  it  encroached  upon  the  street  or  sidewalk,  or  in  any 
way  interfered  with  the  rights  of  the  public.  By  section  48  of  chap- 
ter 4  of  the  Ordinances  of  the  City  of  Buffalo  it  has  been  enacted  that 
"no  person  shall  hereafter  erect  any  fence  or  billboard  more  than 
seven  feet  in  height  within  the  city  of  Buffalo,  without  permission  of 
the  common  council;  and  any  fence  or  billboard  erected  contrary  to 
the  provisions  thereof  shall  be  abated  as  a  common  nuisance  by  any 
officer  of  the  fire  department  after  two  days'  notice  to  remove  same.-' 
The  defendant  fire  commissioners  gave  the  two-days  notice  to  remove 
this  billboard,  and  the  plaintiff  declined  to  do  it.    The  defendants 
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DOW  propose  to  tear  it  down.  It  appears  that  the  plaintiff  has  erect- 
ed numerous  other  advertising  boards  upon  other  pieces  of  property 
in  the  city  of  Buffalo,  each  one  of  them  more  than  seven  feet  in 
height,  but  none  of  them  encroaching  upon  a  street;  and  it  farther 
appears  by  an  affidavit  filed  subsequently  to  the  argument,  but  which 
seems  to  have  been  considered  by  the  learned  justice  at  the  special 
term,  that  one  of  these  boards  has  been  torn  down  under  the  author- 
ity of  this  ordinance.  When  the  action  was  begun  the  plaintiff  pro- 
cured an  injunction  restraining  the  defendants  from  tearing  down 
a6y  of  these  structures,  with  an  order  to  show  cause  why  that  injonc- 
tion  should  not  be  continued.  "Upon  the  return  day  of  that  order  to 
show  cause,  the  learned  justice  at  the  special  term  declined  to  con- 
tinue the  injunction,  and  from  bis  order  thus  made  this  appeal  is 
taken. 

We  have  not  found  it  necessary  to  examine  whether  the  common 
council  of  the  city  of  Buffalo  had  the  power  to  pass  the  ordinance 
in  question,  nor  whether  structures  like  these  are  included  within  the 
prohibition  of  the  ordinance.  Those  matters  we  leave  to  be  deter- 
mined in  the  trial  court  when  the  case  comes  on  to  be  considered  by 
it,  without  expressing  an  opinion  upon  either  one  of  them.  We  shall 
only  consider  the  question  whether,  upon  the  papers  presented  to  us, 
there  is  made  a  case  which  will  justify  the  fire  commissioners  in  de- 
stroying these  structures  as  common  nuisances,  according  to  the  pro- 
visions of  the  ordinance.  It  hardly  needs  the  citation  of  authorities 
to  establish  the  propositon  that  a  thing  does  not  become  a  nuisance 
simply  because  it  is  declared  to  be  such  by  the  legislature  or  by  the 
common  council  of  any  municipality.  Whenever  it  is  alleged  that 
any  structure  is  a  nuisance,  and  the  right  is  claimed  to  abate  it  sum- 
marily, the  owner  is  entitled  to  his  day  in  court  upon  that  question; 
and  if  a  public  official  or  any  one  else  proceeds  to  take  summary  meas- 
ures to  abate  a  nuisance  he  does  so  at  the  peril  of  being  liable  in  dam- 
ages if  he  fails  to  establish  his  contention  when  the  owner  shall  call 
him  to  account  for  the  destruction  of  his  property.  Delaware,  L.  & 
W.  R.  Co.  v.  City  of  Buffalo,  4  App.  Div.  562-5G8,  38  N.  Y.  Supp.  510. 
A  person  complaining  of  a  nuisance  may  proceed  by  indictment,  or 
in  some  cases  by  an  action  to  require  the  nuisance  to  be  abated,  but 
if  he  does  not  see  tit  to  invoke  the  interposition  of  the  courts,  and 
elects  to  proceed  siunmarily  by  virtue  of  any  statute  or  an  ordinance, 
the  owner  is  at  liberty  to  apply  to  the  courts  to  have  his  rights  es- 
tablished. People  T.  Board  of  Health  of  City  of  Yonkers,  140  N.  Y. 
1,  35  N.  E.  320,  23  L.  B.  A.  481.  Neither  a  statute  nor  an  ordinance 
is  a  conclusive  adjudication  that  the  structure  prohibited  is  a  nui- 
sance, so  as  to  authorize  its  destruction,  and  take  away  from  the 
owner  the  right  to  have  the  judgment  of  the  court  upon  that  question. 
Until  the  action  shall  be  finally  decided,  it  is  proper  that  the  rights 
of  the  owner  should  be  protected,  and  that  his  structure  should  be 
permitted  to  stand,  unless  it  shall  be  made  to  appear  that  its  con- 
tinued existence  or  use  is  such  that  it  is  dangerous  to  the  health  or 
destructive  of  the  comfort  of  the  community,  and  requires  the  im- 
mediate action  of  the  authorities  for  the  protection  of  the  citizens. 
Nothing  of  that  kind  appears  in  this  case.    Upon  the  papers  which 
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have  been  presented  to  us  there  is  nothing  to  show  that  the  struc- 
tures, or  any  of  them,  are  either  so  built  or  so  situated,  or  so  used, 
that  they  are  likely  to  be  dangerous  to  the  community  or  inconven- 
ient to  the  citizens.  The  worst  that  is  said  of  the  structures  them- 
selves is  that  they  are  not  agreeable  to  look  at,  but,  clearly,  that  af- 
fords no  reason  for  their  summary  abatement  as  a  nuisance. 

It  is  said  by  the  learned  corporation  counsel  in  his  affidavit  that 
these  hiyh  structures  erected  upon  vacant  lots  ''will  be  a  place  of  re- 
sort for  lewd  and  vicious  characters,  a  place  where  nuisances  are  com- 
mitted, and  also  a  place  of  deposit  for  rubbish  and  all  kinds  of  filth 
and  refuse,  whereby  the  peace  and  safety,  as  well  as  the  health,  of 
the  public  will  be  endangered."  Conceding,  for  the  purposes  of  the 
argument,  that  the  prophecy  of  the  affiant  will  come  true,  there  is  no 
suggestion  upon  the  record  that  such  things  have  happened,  and  there 
is  no  reason  to  suppose  that  if  such  things  do  happen  the  nuisance,  if 
it  is  one,  cannot  be  abated  in  some  other  way  than  by  the  destruction 
of  the  signboards.  When  any  building  or  structure  becomes  a  nui- 
sance, not  because  of  its  inherent  qualities,  but  because  of  the  use  to 
which  it  is  put  or  the  manner  of  that  use,  it  is  not  to  be  destroyed 
to  abate  the  nuisance,  unless  such  destruction  is  absolutely  neces- 
sary. K  the  nuisance  can  be  abated  by  regulating  the  use,  that  is  all 
that  is  to  be  permitted  to  be  done.  Wood,  Nuis.  §  740;  Health  De- 
partment v.  Dassori,  21  App.  Div.  348,  47  N.  Y.  Supp.  641.  So,  even 
if  the  consequences  apprehended  by  the  defendants  from  the  exist- 
ence of  these  structures  should  ensue,  it  would  not  then  be  necessary 
.  to  destroy  them  for  the  purpose  of  preventing  that  use. 

For  these  reasons  it  seems  to  us  proper  that  during  the  pendency 
of  this  action,  and  until  these  grave  questions  shall  be  decided,  the 
plaintiff  should  be  entitled  to  maintain  these  structures,  and  the  de- 
fendants should  be  restrained  from  attempting  to  destroy  them  under 
the  authority  of  this  alleged  ordinance.  The  order  appealed  from 
must  therefore  be  reversed,  with  flO  costs  and  disbursements,  and 
the  injunction  continued,  with  flO  costs.    All  concur. 


(82  App.  Dlv.  572.) 

MYERS  T.  METROPOLITAN  LIFE  INS.  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  28,  1901.) 

IxaoBANCB — Rbleabr  of  Claimr— FRAnD— Eyidbncb. 

Plaintiff  was  the  beneficiary  under  two  of  defendant's  life  policies, 
and  Insured's  hneband  was  the  beneflclnry  under  a  tblrd.  The  policies 
were  In  the  possession  of  the  Insured  until  her  death,  and  In  the  proofs 
of  loss  her  husband  was  named  as  claimant  under  all  three.  Defendant's 
agent  met  the  plaintiff  and  the  Insured's  husband,  to  pay  the  claims,  and 
each  beneflciary  executed  a  sealed  release  to  the  company  for  the 
.  amounts  due;  and  a  check  to  the  order  of  Insured's  husband  and  the 
plaintiff  was  Indorsed  by  the  latter,  and  delivered  to  the  former,  who 
received  the  benefit  thereof.  Plaintiff  testified  that  the  agent  asked  her 
to  sign  the  release  and  the  check,  and  that  her  daughter  inquired  why 
she  was  to  sign  It,  and  the  agent  replied,  "Merely  for  nothing."  Plain- 
tiff testified  that  she  did  not  have  her  glas.<!es,  and  could  not  see  the 
papers;  that  she  did  not  know  one  of  them  was  a  release;  and  that  she 
bad  never  seen  a  check  before,  but  supposed  they  had  something  to  d'> 
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with  the  polldea.    BOd,  that  the  evidence  was  Inanffident  to  ahow  fraud 
on  the  part  of  defendant's  agent  In  procuring  the  release 

Appeal  from  trial  term,  Benggelaer  county. 

Action  by  Julia  Mjers  against  the  Metropolitan  life  Insurance 
Company  to  set  aside  a  release  to  defendant  for  amounts  due  under 
a  policy.  From  a  judgment  in  favor  of  plaintiff,  and  from  an  order 
denying  a  motion  to  set  aside  the  verdict  and  for  a  new  trial,  defend- 
ant appeals.    Reversed. 

The  plaintiff  -was  the  beneficiary  under  two  policies  Issued  by  the  de- 
fendant on  the  Ufe  of  the  plalntUTs  sister,  Catharine  Lynch,  formerly  Cath- 
arine Donovan,  who  died  January  1,  1S99.  One  of  the  policies  was  issued  on 
April  9,  1883,  for  $116,  and  the  other  on  December  22,  1884,  for  $5S.  The 
name  of  the  plaintiff  as  beneficiary  appeared  In  the  applications,  and  not  in 
the  policies.  Plaintiff  paid  the  premiums  on  these  policies  for  three  or  four 
years,  until  the  marriage  of  her  sister,  ten  or  twelve  years  before  her  death, 
to  John  Lynch,  when  the  policies  with  the  books  containing  the  receipts  for 
premiums  were  delivered  to  the  insured,  who  thereafter  paid  the  premiums. 
At  the  time  of  her  death  the  policies  were  in  the  possession  of  her  husband. 
After  Catharine's  marriage  with  Ljnnch,  another  policy  was  Issued  by  the 
defendant,  on  April  4,  1892,  for  $70,  on  her  life,  In  the  application  for  which 
her  husband  was  named 'as  beneficiary.  On  January  2,  liSSO,  proofs  of  death 
were  made  by  John  Lynch,  the  husband  of  the  insured,  as  the  claimant  of  the 
amount  due  on  these  three  policies.  On  the  receipt  of  the  proofs  the  com- 
pany Instructed  its  superintendent  at  Troy,  N.  Y.,  where  the  plaintiff  and 
John  Lynch  resided,  to  make  the  check  for  the  amount  due  on  the  three 
policies  payable  to  the  order  of  the  plaintiff  and  to  John  Lynch,  and  to 
obtain  a  release  from  both.  On  January  6th,  at  a  meeting  of  the  defendant's 
agent  with  the  plaintiff  and  John  Lynch  at  the  house  of  Lynch,  the  plaintiff 
and  Lynch  each  executed  a  sealed  release  to  the  company  for  the  amounts 
due  under  these  three  policies;  and  a  check  to  the  order  of  Lynch  and  the 
plaintiff  for  the  amount  due  on  the  three  policies  was  Indorsed  by  the  plain- 
tiff and  delivered  to  Lynch,  who  received  the  benefit  of  the  same.  Thereafter 
this  action  was  brought  by  the  plaintiff  to  set  aside  the  release  as  to  her,  and 
to  recover  the  sum  of  $169,  the  amount  of  the  two  policies  In  which  she  was 
beneficiary,  on  the  ground  that  the  release  and  her  indorsement  of  the  check 
were  procured  from  her  through  the  fraudulent  representations  of  the  de- 
fendant's agent  The  court  submitted  to  the  Jury  the  following  questions: 
Pirst.  "Was  the  plaintiff  Induced  to  sign  the  release  or  receipt  and  indorse 
the  check  in  evidence  by  the  false  representation  of  Bernard  T.  Dooley,  the 
agent  of  defendant,  without  knowledge  on  plaintiff's  part  of  the  nature  of 
the  papers  she  was  signing?"  Second.  "Was  the  check  In  evidence  ever  de- 
livered by  defendant.  Its  agents  or  servants,  to  the  plaintiff?"  The  Jury 
answered  the  first  question  In  the  afllrmative,  and  the  second  in  the  negative. 
The  trial  court  made  a  decision  adopting  the  findings  of  the  jury,  and  direct- 
ing a  Judgment  for  the  plaintiff,  and  from  the  Judgment  entered  thereon  tills 
appeal  Is  taken. 

Argued  before  PARKER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

John  Dewitt  Peltz  and  Martin  T.  Nachtmann,  for  appellant 
John  W.  Roddy,  for  respondent. 

'  EDWARDS,  J.  The  defendant  having  paid  in  full  the  amount  of 
the  policies  in  question,  and  the  plaintiff  having  executed  a  release 
of  all  claims  under  the  policies,  tiie  effect  ot  the  release  cannot  be  ' 
destroyed,  and  the  defendant  be  again  compelled  to  pay,  unless  a 
fraud  has  in  fact  been  committed  by  the  defendant,  which  induced 
the  execution  of  the  release.    The  facts  attending  the  execution  of 
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the  release  and  the  delivery  and  indorsement  of  the  dieck  are  sdb- 
stantially  as  follows:  On  the  evening  of  January  5,  1899,  Mr. 
Dooley,  an  assistant  superintendent  of  the  defendant,  accompanied 
by  Mr.  Weatfeldt,  another  agent  of  the  defendant,  went  to  the  resi- 
dence of  John  Lynch,  in  Troy,  for  the  purpose  of  paying  the  claims 
under  the  two  policies  in  question,  and  the  one  held  by  John  Lynch- 
They  there  met  the  plaintiff,  her  daughter,  Lynch,  and  his  two  sons. 
The  plaintiff  says  that  her  relations  were  at  that  time  friendly  with 
her  brother-in-law.  Lynch,  who,  in  the  proofs  of  death,  signed  by 
him,  was  named  as  the  claimant  of  the  amount  due  under  these  three 
policies.  She  says  she  knew  that  Dooley  was  assistant  superintend- 
ent of  the  defendant,  land  knew  his  business  there;  that  she  knew 
there  were  three  policies  upon  the  life  of  her  deceased  sister,  and 
knew  that  two  of  them  were  payable  to  her  at  her  sister's  death; 
that  she  had  never  given  any  consent  to  a  change  of  the  policies, 
never  heard  of  any  change  being  made,  and  that  none  ever  was  made, 
und  she  understood  that  these  two  men  from  the  defendant  had 
come  to  pay  the  money.  She  says,  "I  didn't  know  of  any  other  busi- 
ness that  Mr.  Dooley  would  have,  except  in  relation  to  those  iwli- 
cies;"  "I  supposed  we  were  going  to  get  something."  The  plaintiff 
says  tbat  when  she  went  into  the  room  Dooley  asked  her  to  sign  the 
two  papers  that  he  had  there, — the  release  and  the  check, — and  that 
her  daughter  said,  "What  right  has  she  got  to  sign  this  paper?" 
and  Dooley  said,  "Merely  for  nothing."  She  says  that  she  could 
read  and  write,  but  that,  she  said,  "I  didn't  have  my  glasses,  and 
couldn't  see;"  tiiat  she  signed  her  name,  and  did  not  know  that  the 
paper  was  a  release;  had  never  seen  a  check  before,  and  Dooley 
did  not  say  what  the  papers  were;  that  she  signed  them  both,  one 
after  the  other;  and  says,  "I  supposed,  certainly,  they  had  something 
to  do  with  these  insurance  policies."  She  says  that  her  daughter 
told  her  several  days  after  this  occurrence  that  the  policies  were  to 
her;  and  says,  "I  knew  that  before;"  that  after  she  signed  the  papers 
Lynch  got  them;  that  Mr.  Dooley  took  the  papers  first,  after  she 
signed  them,  and  handed  them  to  Lynch.  This  is  all  the  testimony 
of  the  plaintiff  as  to  what  was  said  and  done  there  on  that  occasion. 
The  testimony  of  the  plaintiff's  daughter  as  to  the  occurrences  at 
that  time  is,  in  substance,  the  same  as  the  mother's,  except  that  she 
adds  that  Mr.  Lynch  said,  "What  has  your  mother  got  to  do  with 
my  business?"  and  the  daughter  said,  "What  right  has  she  got  to  sign 
those  papers,  then?"  She  says  that  her  mother  did  not  ask  what  the 
papers  were.  The  plaintiff's  daughter,  who  was  present,  was  edu- 
cated in  the  public  schools  of  Troy.  The  defendant's  witnesses  deny 
that  Dooley  said,  in  answer  to  the  daughter's  question,  "Merely  for 
nothing,"  and  also  say  that  the  daughter  read  and  examined  the  re- 
lease and  the  check,  and  then  told  her  mother  to  sign  them. 

Assuming  the  testimony  of  the  plaintiff  and  of  her  daughter  to  be 
correct,  I  think  the  evidence  is  quite  InsufQcient  to  support  a  finding 
tbat  a  fraud  was  committed  by  the  defendant.  There  was  no  fraud- 
nlent  representation  or  concealment  of  any  fact  by  the  defendant's 
agent,  nor  was  any  artifice  nsed  by  him  to  induce  the  plaintiff  not  to 
read  the  release  and  the  check.    Indeed,  no  conceivable  motire  ap* 
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pears  for  the  perpetration  of  a  fraud.  The  defendant  was  willing  to 
pay  the  full  amount  due  under  the  policies  to  the  person  entitled,  and 
the  agent  had  no  personal  interest  in  withholding  it  from  the  plain- 
tiff. The  only  statement  made  by  the  agent  which  is  claimed  by  the 
plaintiff  to  be  fraudulent  are  the  words,  "Alerely  for  nothing,"  in  an- 
swer to  the  question  put  to  him  by  the  defendant's  daughter.  The 
significance  of  these  words  is  not  readily  understood, — indeed,  can 
only  be  conjectured.  But  it  is  quite  clear  that  they  cannot  be  con- 
strued as  a  fraudulent  representation  of  any  fact.  They  were  not  a 
misstatement  of  the  contents  of  the  release  which  the  plaintiff  was 
asked  to  sign,  nor  of  the  check  which  she  indorsed.  It  is  not  claimed 
by  the  plaintiff  that  she  made  any  inquiries  as  to  the  nature  of  the 
release  or  of  the  check,  and,  if  the  agent  did  not  inform  her  of  their 
contents,  he  did  not  thereby  fail  in  any  duty  which  he  owed  to  her. 
It  is  not  disputed  that  there  was  ample  time  and  opportunity  for  the 
plaintiff  to  read  these  papers,  or  to  have  them  read  to  her  by  her 
daughter,  who  is  an  intelligent  woman.  If  she  had  done  so,  she 
would  undoubtedly  have  understood  their  significance;  and,  if  she 
failed  to  do  so,  she  alone  must  suffer  the  consequences  of  her  want 
of  vigilance.  Furthermore,  the  agent  might  reasonably  assume  that 
the  plaintiff  understood  the  nature  of  the  business  which  was  being 
transacted,  and  the  character  and  effect  of  the  papers  she  signed. 
The  agent  would  naturally  assume  that  she  understood  the  settle- 
ment to  relate  to  policies  in  which  she,  as  well  as  Lynch,  was  inter- 
ested. He  would  not  naturally  suppose  that  she  believed  it  necessary 
for  her  to  execute  papers  in  settlement  of  a  policy  held  by  Lynch 
alone,  and  in  which  it  was  not  claimed  by  her  or  by  any  other  person 
that  she  had  the  slightest  interest.  Nor  can  it  be  said  that  she  relied 
on  the  existence  of  any  relation  of  confidence  or  trust  between  her 
and  the  defendant's  agent.  No  such  relation  can  be  claimed  to  have 
existed.  In  the  absence  of  any  misstatement  of  the  contents  of  the 
check  and  of  the  release,  or  of  artifice  to  induce  the  rfaintiff  not  to 
read  them,  the  plaintiff  cannot  maintain  her  action.  The  law  would 
afford  but  poor  protection  to  the  holder  of  a  sealed  release  if  its  ef- 
fect could  be  destroyed,  and  he  be  again  compelled  to  pay,  under  cir- 
cumstances such  as  these.  Indeed,  there  would  be  but  little  safety 
for  men  in  the  transaction  of  their  ordinary  business  affairs. 
TSie  judgment  and  order  sbonld  be  reversed,  and  a  new  trial  granted. 

Judgment  and  order  reversed  on  law  and  facts,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event    All  concur. 


(61  App.  Dlv.  623.) 

TAYLOR  T.  SMITH. 

(Supreme  Court,  Appellate  Division,  Fourth  Department     May  28,  1901.) 

1.   DkKD— DEMVBRT— EVIDBNCE. 

Plaintiff  took  In  exchange  for  property  certain  lots  under  an  agree- 
ment that  the  deeds  with  an  abstract  should  be  delivered  within  a  cer- 
tain time,  and  if,  at  the  expiration  of  a  certain  time,  plaintiff  so  desired, 
defendant  would  purchase  the  lots  back  at  an  agreed  price.  Within  the 
time  limited,  a  deed  of  the  lots  was  delivered,  with  plaintiff's  knowledge, 
to  his  attorney,  but  without  the  abstract  Plaintiff  afterwards  insisted 
that  an  abstract  should  be  delivered,  endeavored  to  sell  the  proi>erty,  and 
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also  wrote  to  defendant  to  Induce  him  to  repurctaasep    Bdd,  that  the 
evidence  showed  a  delivery  and  acceptance  of  the  deed. 
9,  Appbal — Exceptions— DBTERMtNATiow — FinaIjItt. 

Where  the  appellate  division  refused  to  consider  an  appeal  from  an 
order  denying  a  new  trial,  but  reviewed  the  judgment,  and  held  that 
exceptions  thereto  were  not  well  taken,  the  correctness  of  which  de- 
termination wa'b  not  considered  by  the  court  of  appeals  in  reversing  the 
order  dismissing  the  appeal  as  to  the  order  denying  a  new  trial  and  re- 
mitting the  case  to  the  appellate  division  to  review  such  order,  on  such 
review  the  exceptions  will  be  taicen  to  hare  been  dispoeed  of  by  the 
former  Judgment  of  tbe  appellate  division. 

Appeal  from  trial  term,  Erie  county. 

Actipn  by  George  K.  Taylor  against  Edward  Smith.  Judgment  in 
favor  of  plaintiff,  and  from  an  order  denying  a  new  trial  defendant 
appeals.    Reversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN.  SPRING,  WIL- 
LIAMS, and  EUM8EY,  JJ. 

Tracy  C.  Becker,  for  appellant. 
Moses  Shire,  for  respondent 

RUMSEY,  J.  The  order  denying  a  new  trial  in  this  case  was  made 
in  January,  1897,  and  the  judgment  was  entered  on  the  25th  day  of 
March  in  the  same  year.  An  appeal  was  taken  from  the  judgment, 
and  in  the  notice  of  appeal  it  was  stated  that  there  would  be  brought 
up  for  review  the  order  denying  the  motion  for  a  new  trial.  When 
the  case  came  before  this  court  in  1897,  an  order  was  made  dismiss- 
ing the  appeal  so  far  as  it  sought  to  review  the  order  denying  the 
motion  for  a  new  trial,  and  affirming  the  judgment.  From  that  de- 
termination an  appeal  was  taken  to  the  court  of  appeals,  where  the 
order  was  reversed,  and  the  whole  matter  remitted  to  this  court  to 
consider  the  case  upon  a  review  of  the  order  denying  the  new  trial; 
♦he  court  of  appeals  holding  that  that  order  was  an  intermediate  or- 
der necessarily  affecting  the  final  judgment,  within  the  provisions  of 
section  1316  of  the  CJode  of  Civil  Procedure,  and  that  this  court  erred 
in  refusing  to  consider  the  merits  upon  that  order,  and  dismissing  the 
appeal  from  it.  When  the  case  was  here  before,  this  court,  although 
it  refused  to  consider  the  appeal  from  the  order,  did  hold  that  the 
appeal  from  the  judgment  was  properly  taken,  and  was  before  the 
court,  and  that  it  brought  up  for  review  tiie  exceptions  taken  upon  the 
trial.  All  those  exceptions  were  considered  by  the  court,  and  held 
not  to  be  well  taken,  and  the  judgment  was  affirmed.  The  correct- 
ness of  that  determination  of  this  court  was  evidently  not  considered 
by  the  court  of  appeals.  So  far  as  the  exceptions  are  concerned, 
therefore,  they  must  be  taken  to  have  been  disposed  of  by  the  former 
judgment  of  this  court ;  and  the  only  question  which  remains  for  us 
to  consider  is  whether  the  motion  for  a  new  trial  should  have  been 
i!ranted  upon  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence. Questions  of  law  are  not  here  to  be  considered,  but  only  the 
question  of  fact  raised  by  the  motion  for  a  new  trial  u])on  that 
around.  It  appearr»d  by  the  proof  that  on  the  27th  of  February.  1890, 
the  plaintiff  sold  to  the  dcfoudnnt  certain  property  in  the  state  of 
MiLuesota,  for  which  the  defendant  agreed  to  pay  "?4,800  and  other 
71  N.Y.S.— li 
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.valuable  consideratione,"  by  paying  |1,000  in  money,  f2,S00  by  note, 
and  "?]  ,000  by  conveying  to  the  said  second  party  20  lots  of  the  land 
in  the  Murray  Hill  addition  to  the  city  of  Dulnth,  as  now  laid  oat  on 
the  maps  of  said  lands,— -the  ieeda  thereof,  with  a  search  or  abstract, 
showing  the  same  to  be  free  and  plear  from  any  and  all  liens,  to  be 
delivered  to  the  said  second  party  within  three  months  of  and  after 
the  date  of  this  instrument;  and  the  said  first  partj  hereby  agrees 
that,  if  the  deeds  of  said  lots  and  such  search  is  not  so  delivered  and 
furnished,  he  will  pay  to  the  said  second  party  the  sum  of  ?1.300  in 
lieu  thereof  in  cash  on  demand,  or  if,  at  the  end  of  one  year  from  this 
date,  second  party  so  elects,  he  will  purchase  back  the  same  at  the 
agreed  price  of  $1,000,  with  interest  thereon  from  this  time,  and  all 
taxes  or  assessments  to  the  time  of  such  purchase."  The  action  was 
brought  in  November,  1895.  The  plaintiff  claims  that  the  deed  and 
the  search  provided  for  in  the  above-quoted  portion  of  their  agree- 
ment were  not  delivered  to  him  by  the  defendant  as  therein  agreed, 
and  he  brings  this  action  to  recover  the  simi  of  $1,300.  The  single 
question  presented  upon  the  trial  and  submitted  to  the  jury  was 
whether  the  deed  of  the  20  lots  was  delivered  to  the  plaintiff  and  ac- 
cepted by  him  within  the  three  months  prescribed  by  the  contract. 
It  was  undisputed  that  within  that  time  a  deed  for  the  lots  was  ac- 
tually delivered  to  one  Bennett,  who  was  the  attorney  for  the  plain- 
tiff. There  was  no  claim  on  the  part  of  the  defendant  that  the  search 
was  ever  delivered.  The  plaintiff,  although  not  denying  that  the  deed 
had  been  received  by  his  attorney,  insists  that  the  attorney  had  no 
authority  to  accept  the  deed,  and  that  it  was  not  accepted,  but  was 
held  by  the  attorney,  awaiting  the  delivery  of  the  search,  with  the  un- 
derstanding of  both  parties  that  it  should  not  be  accepted  until  the 
search  had  been  delivered.  It  will  be  seen,  therefore,  that  the  rights 
of  the  parties  depend  upon  the  single  question  whether  the  deed  de- 
livered in  March,  1890,  had  been  accepted  by  the  plaintiff;  because 
^cre  can  be  no  doubt  that  the  acceptance  of  the  deed,  even  without 
the  search,  operated  as  payment  under  the  contract,  and  the  plain- 
tiff could  not  recover  the  $1,300  in  cash.  It  was  not  denied  that  the 
plaintiff  knew  of  the  receipt  of  the  deed  by  his  attorney  within  a  short 
time  after  it  had  been  delivered  to  him.  It  was  conceded  that  the 
deed  remained  in  the  hands  of  the  attorney  from  {he  time  it  was  re- 
ceived by  him  until  April,  1895.  It  was  shown  that  at  least  once 
after  the  plaintiff  became  aware  that  the  deed  had  been  delivered  to 
his  attorney  he  had  endeavored  to  sell  the  property  to  a  person  who 
sought  to  buy  it  from  him.  It  is  also  in  evidence  that  on  the  10th  of 
October,  1894,  the  plaintiff  sent  to  the  defendant  a  letter  reading  as 
follows:  "I  spoke  to  you  some  time  ago  about  those  lots  in  Duluth. 
I  don't  think  T  will  keep  them,  as  T  am  in  need  of  money  now.  Please 
straighten  this  matter  up  at  once  without  delay."  When  the  plaintiff 
was  asked  what  he  meant  by  this  letter,  he  said  that  his  object  in 
writing  it  was  to  get  back  the  $1,000  and  interest,  and  that  was  what 
he  wanted.  It  cannot  be  disputed  that  he  had  no  right  to  the  $1,000 
and  interest  under  the  provisions  of  the  contract  quoted  above,  an- 
less  the  title  had  passed  to  him,  because,  by  its  express  terms,  the 
second  party  was  to  purchase  back  the  property  at  the  agreed  price 
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of  fl,000  and  Interest;  and  an  assertion  on  the  part  of  the  plaintiff 
that  his  letter  was  written  with  the  intention  of  requiring  the  de- 
fendant to  perform  that  part  of  the  contract  necessarily  involves  the 
proposition  that  he  had  accepted  the  deed,  and  become  the  owner  of 
the  property.  But  it  was  said  that  he  was  all  the  time  insisting  that 
the  search  shonld  be  delivered  to  him.  That  was  quite  true,  but  that 
fact  does  not  detract  from  the  weight  which  must  be  given  to  the  ac- 
ceptance of  the  deed.  The  |l,000  was  to  be  paid  by  the  transfer  of 
the  property,  and,  although  the  plaintiff  had  the  right,  under  his  con- 
tract, to  have  a  search  delivered  with  the  deed,  and  when  the  deed 
was  delivered  without  the  search  he  would  have  been  justified  in  re- 
fusing to  take  it,  nevertheless,  when  he  had  accepted  the  deed,  the 
title  passed  to  him,  he  became  possessed  of  the  consideration  given 
to  him  in  final  payment  of  the  land  sold,  and  he  was  not  at  liberty 
after  that  to  insist  that  the  deed  shonld  not  have  the  effect  which 
the  law  gave  to  it. .  If  the  deed  was  accepted,  there  was  no  right  to 
recover  the  fl,300,  and,  as  the  jury  were  not  justified  in  concluding 
that  there  was  no  acceptance  of  the  deed,  the  verdict  was  not  war- 
ranted; and  for  that  reason  the  order  denying  the  new  trial  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event  of  the  action.    All  concur. 


In  re  VAN  ALSTTNB'S  BSTATB. 
(Supreme  Court,  Appellate  Division,  Third  Department    Jnne  28,  1901.) 

1.   EXKCOTORS  AND  ADMIMISTnATOHS — ACCGDNTnTG— ATTOHNBT'S    FeBS— LIABIL- 
ITY  OF  EXECUTOBB. 

When  an  attorney  is  employed  on  a  difficult  estate.  Involving  over 
f  150,000,  for  a  period  of  seven  years,  and  tries  many  cases  successfully, 
and  Is  required  to  do  much  work,  an  allowance  of  $3,100  by  the  executor 
In  payment  of  such  fees  and  certain  expenses  of  the  attorney  Is  not 
excessive,  though,  with  the  fees  paid  other  attorneys.  It  makes  a  total 
amount  of  $10,000. 
Sl  Samb— Failurb  to  Collect  Debts. 

Where  executors  are  In  possession  of  a  note  In  favor  of  testator  on  a 
debtor  In  failing  circumstances,  but  who  promises  to  pay  If  suit  Is  not 
brought,  and  bankers  and  legatees  Insist  that  it  would  be  useless  to  bring 
suit  thereon,  and  Judgments  on  other  claims  agahist  the  debtor  are  not 
collected^  the  executors  are  not  chargeable  for  the  failure  to  collect 
snch  note.  > 

8.  Bamb. 

Where  a  debt  due  an  estate  from  a  debtor  who  is  largely  indebted  Is 
secured  by  a  second  mortgage  on  a  farm,  and  the  legatees  advise  the 
executors  that  the  debtor  is  not  personally  responsible,  the  executors  are 
not  liable  for  a  loss  In  settling  such  debt  by  taking  the  farm  subject  to 
the  first  mortgage  In  payment  thereof,  which  Is  believed  by  the  executors 
and  others  to  be  nearly  sufficient  to  pay  the  debt,  though  they  are  forced 
to  sell  It  at  a  loss. 
4,  Samb. 

Executors  who  fail  to  file  a  claim  against  the  estate  of  a  debtor  are 
liable  for  a  loss  of  the  claim,  or  portion  thereof,  resulting  from  such 
neglect. 
&  Sahk. 

Where  a  debtor  conveys  a  farm  to  the  executors  In  settlement  of  the 
debt,  and  the  son  of  the  debtor  afterwards  purchases  the  farm,  and 
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makes  a  voluntary  payment  to  the  execntors  in  excess  of  the  agreed 
price,  the  executors  are  not  entitled  to  set  off  such  payment  against  a 
loss  resulting  from  their  neglect  in  failing  to  present  another  claim 
against  the  debtor's  estate. 

Appeal  from  surrogate's  court,  Columbia  county. 

Application  by  J.  Spencer  Hosford  and  another,  as  execators  at 
the  estate  of  Barent  Van  Alstyne,  deceased,  for  the  settlement  of 
their  accounts.  From  a  decree  settling  the  accounts,  Henry  Snyder 
and  others  appeal.    Modified  and  afiSrmed. 

Appeal  by  Henry  Snyder  and  others,  children  of  Theodore  Snyder,  de- 
ceased, who  was  a  legatee  under  the  last  will  and  testament  of  Barent  Van 
Alstyne,  deceased,  and  entitled  to  share  in  the  distribution  of  his  estate,  and 
by  Calvin  Ackley,  as  executor,  etc.,  of  said  Theodore  Snyder,  deceased,  from 
a  decree  of  the  surrogate's  court  of  the  county  of  Columbia  dated  the  19th 
day  of  October,  1800,  and  entered  In  the  surrogate's  office  of  the  county  of 
Columbia  on  that  day,  settling  the  accounts  of  J.  Spencer  Hosford  and  Ed- 
ward P.  Van  Alstyne  as  executors,  etc.,  of  Barent  Van  Alstyne,  deceased. 
Barent  Van  Alstyne  died  on  the  7th  day  of  May,  1S8C,  leaving  a  last  will  nnd 
testament,  which  was  duly  admitted  to  probate  by  the  surrogate  of  the  county 
of  Columbia  on  the  24th  day  of  May,  18S6;  and  letters  testamentary  thereon 
were  duly  Issued  to  said  J.  Spencer  Hosford  and  Edward  P.  Van  Alstyne,  the 
executors  therein  named.  An  Inventory  of  the  personal  property  of  the  de- 
ceased was  made  by  appraisers  duly  appointed,  which  inventory  is  dated 
June  3,  1886,  and  was  filed  in  the  surrogate's  office  June  22,  1896.  The  total 
amount  of  such  inventory  was  $157,338.39;  the  amount  unpaid  on  bonds, 
mortgages,  notes,  and  other  securities  being  stated  without  a  specific  state- 
ment by  the  appraisers  of  the  amount  collectible  on  each  security,  as  re- 
quired by  statute.  The  property  of  the  testator  was  on  the  6th  day  of  No- 
vember, 1886,  appraised,  pursuant  to  the  provisions  of  the  act  taxing  gifts, 
legacies,  and  collateral  inheritances,  and,  as  thus  appraised,  amounted  to 
$175,811.74.  Theodore  Snyder,  a  nephew  of  the  deceased,  and  as  such  entitled 
to  one-fifth  of  his  residuary  estate,  died  on  the  22d  day  of  July,  1887.  leaving 
a  last  will  and  testament,  which  was  admitted  to  probate  by  the  surrogate 
of  Columbia  county  August  8,  1887;  and  letters  testamentary  thereon  were 
issued  to  Calvin  Ackley,  the  executor  therein  named.  The  said  Theodore 
Snyder  also  left,  him  surviving,  five  children,  who,  together  with  said  Calvin 
Ackley,  as  executor  as  aforesaid,  are  the  appellants  herehi.  None  of  the 
parties  interested  in  the  estate  of  the  testator  took  any  proceedings  to 
compel  the  executors  to  account  Tlie  executors  commenced  this  proceeding 
for  an  accounting  In  1895,  and  duly  filed  their  account  In  the  surrogate's 
court  of  Columbia  county  on  the  22d  day  of  June,  1895.  No  objections  to 
said  account  were  filed  by  any  of  the  parties  Interested  In  said  estate,  except 
by  said  Ackley  as  executor  as  aforesaid,  and  by  the  said  children  of  Theo- 
dore Suyder,  deceased.  The  account  and  objections  were  by  the  surrogate 
referred  to  a  referee  to  hear  and  determine  the  same  as  provided  by  the  Oode 
of  Civil  Procedure,  and  the  said  referee  heard  the  proofs  relating  thereto, 
and  made  his  report  thereon  to  the  said  surrogate;  and  a  decree  was  en- 
tered confirming  said  report  and  settling  the  account  of  the  said  executors 
on  the  .31st  day  of  December,  1896.  An  appeal  was  taken  by  the  appellants 
herein  to  this  court,  and  the  opinion  handed  down  on  the  decision  thereof 
is  reported  in  27  App.  Div.  427,  50  N.  Y.  Supp.  a-IO.  The  order  as  stated  at 
the  end  of  the  opinion  was  subsequently  amended  so  as  to  reverse  the  de- 
cree and  grant  a  new  trial  upon  the  payment  of  costs  absolutely  by  the 
executors.  The  account  and  objections,  together  with  a  supplemental  ac- 
count and  objections  thereto,  were  referred  by  the  surrogate  to  a  new  referee 
to  hear  and  determine  the  same,  as  before,  and  said  referee  heard  the  proofs 
thereon,  and  reported  to  the  surrogate  In  favor  of  the  executors;  and  a  decree 
was  entered  confirming  said  report  and  settling  the  accounts  of  said  ex- 
ecutors on  the  19th  day  of  October,  1900,  from  which  decree  this  appeal  is 
taken.  The  only  three  questions  necessary  for  us  to  consider  are  stated  by 
coimsel  for  the  appellants  as  follows:    "First.  As  to  the  allowance  of  ex- 
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cesslre  sums  hj  way  of  connael  fees  to  WlUlain  H.  Atwood,  who  was  at- 
torney for  the  executors  during  a  considerable  period  of  the  time,  in 
connection  with  allowances  for  counsel  fees  to  Jotui  Cadman  and  to  Cad- 
man  &  Peck;  these  allowances  aggregating  about  ten  thousand  dollars. 
Second.  As  to  whether  the  executors  shall  be  allowed  the  sum  of  about 
$13,000  and  interest  by  reason  of  failure  to  collect  that  amount  on  notes 
beld  and  Indorsed  by  the  testator  as  against  one  John  Raeder;  tbe  total  In- 
debtedness of  Raeder  to  the  estate  aggregating,  directly  and  indirectly,  about 
$18,000;  the  executors  having  realized  only  about  $5,000,  for  which  sum  they 
held  a  mortgage  as  collateral.  Third.  Whether  the  executors  shall  be  al- 
lowed a  loss  of  $11,000,  with  interest  from  a  date  previous  to  the  death  of 
testator.  In  1886,  on  a  note  made  by  Charles  and  Mary  A.  Wild,  upqn  which 
nothing  was  realized,  although  Wild  still  continued  to  do  business'  up  to 
1889,  while  his  wife  was  shown  to  have  been  In  possession  of  sufficient  per- 
sonal property  to  have  enabled  the  executors  to  realize  the  full  sum  of  this 
notfc" 

Argued  before  PARKER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

G.  8.  Collier  and  J.  Newton  Rero,  for  appellants. 
John  Cadman,  for  respondents. 

CHASE,  J.  All  of  the  objections  made  to  the  decree  herein,  ex- 
cept so  far  as  they  relate  to  payments  subsequent  to  the  filing  of  the 
first  account,  were  made  to  the  decree  of  1896,  and  were  considered 
and  passed  upon  by  this  court  on  the  first  appeal.  Unless  the  testi- 
mony produced  on  the  retrial  changes  the  facts  as  they  were  then  pre- 
sented, we  should  adhere  to  the  opinion  then  expressed. 

The  executors  paid  one  Atwood,  an  attorney,  for  serrices  and  dis- 
barsements  in  foreclosing  mortgages  in  cases  where  the  estate  was 
obliged  to  purchase  the  property  on  the  sale,  the  sum  of  f  1,492.81; 
being  liis  actual  disbursements  therein  and  the  taxable  costs  in  such 
several  cases.  They  also  paid  him  the  taxable  costs  and  disburse- 
ments in  another  case  on  appeal,  amounting  to  |64.50;  also  for  dis- 
bursements and  general  services  rendered  to  the  executors  during 
a  period  of  about  seven  years  and  three  months  the  sum  of  f  3,100; 
making  a  total  payment  to  the  said  Atwood  of  |4,657.31;  and  during 
the  same  time  they  paid  to  other  counsel  employed  in  the  trial  of 
litigated  cases  the  sum  of  |l,879.2o.  Since  the  filing  of  the  first  ac- 
count the  executors  have  also  paid  their  present  attorneys  and  coun- 
sel for  services  and  disbursements  allowed  by  the  surrogate's  court 
the  sum  of  $1,981,  which  sum  includes  their  services  and  disburse- 
ments in  litigated  cases,  and  an  allowance  of  $750  made  to  them  by 
the  surrogate's  court  on  the  first  accounting  herein.  It  now  appears 
that  $272.01  of  the  amount  paid  said  Atwood  for  the  foreclosure  of 
mortgages  was  for  services  and  disbursements,  substantially  all  of 
which  were  rendered  and  incurred  prior  to  the  death  of  the  testjitor, 
and  that  $243.50  thereof  was  for  costs  and  disbursements  in  one 
case  which  were  repaid  to  the  executors  on  a  transfer  of  the  claim 
in  suit  shortly  after  such  costs  and  disbursements  had  been  paid  by 
them  to  said  Atwood.    On  the  former  appeal  the  court  said: 

"We  think  that  the  charges  in  the  bill  of  Atwood  for  the  amount  of  taxed 
bills  of  costs  in  the  several  actions  to  foreclose  mortgages  were  sufficiently 
proved  on  the  accounting." 


Digitized  by 


Google 


166  71  NEW  TORK  SUFPLSMENT  (Sop.  Ct. 

and  106  New  York  State  Reporter 

There  is  nothing  in  the  evidence  now  before  us  to  require  a  change 
in  the  conclusion  then  reached.  Atwood  had  been  the  counsel  for 
the  testator  for  ten  years  prior  to  his  death,  and  during  the  last  four 
or  fiye  years  of  the  testator's  life  he  was  at  tie  oflflce  of  Atwood  almost 
daily,  in  consultation  with  him  about  matters  relating  to  his  property. 
After  the  death  of  the  testator  the  executors  found  many  of  his  pa- 
pers in  the  possession  of  Atwood,  and  they  employed  him  as  their 
attorney  and  counsel;  and  he  continued  as  such  attorney  and  coun- 
sel from  the  death  of  the  testator  down  to  the  latter  part  of  August, 
1893,  when  he  removed  from  the  state.  It  was  an  unusually  difQ- 
cult  estate  to  manage,  and  it  was  necessary  that  much  time  and  at- 
tention should  be  given  to  it  by  the  attorney  and  counsel  for  the 
executors.  The  charge  for  general  services  includes  the  proof  of 
the  will;  the  appraisal  of  the  estate;  the  proceedings  under  the  act 
to  tax  gifts,  l^acies,  and  collateral  inheritances;  and  the  bringing 
and  defending  of  very  many  actions,  several  of  which  consumed 
many  days  in  taking  testimony,  and  one  of  which  was  appealed  to 
and  argued  in  the  late  general  term  of  this  court.  Claims  amount- 
ing to  several  thousand  dollars  were  presented  against  the  estate, 
and  rejected  by  the  executors.  All  of  the  litigated  cases,  including 
those  against  the  estate  as  well  as  those  in  behalf  of  the  estate,  with 
a  single  exception,  resulted  favorably  to  the  estate.  The  executors 
were  in  consultation  with  their  attorney  very  frequently  during  the 
time  he  w^as  retained  by  them.  He  assisted  them  in  many  sales  of 
property;  drew  deeds,  contracts,  and  other  papers  for  them;  and  ex- 
pended from  fl50  to  |2aO  for  traveling  and  other  expenses,  which 
are  included  in  the  said  amount  of  ^,100.  Although  three  pay- 
ments on  account  of  the  claim  ot  Atwood,  namely,  f  100,  f  2,000,  and 
fSOO,  were  paid  without  an  itemized  bill  for  the  services  rendered, 
yet  the  executors  had  knowledge  of  the  services  rendered,  and  the  ex- 
tent of  the  same;  and  subsequently,  and  before  the  first  account  was 
filed  in  the  surrogate's  court,  a  bill  was  rendered  by  Atwood  to  the 
executors,  and  the  same  was  considered  by  them,  and  an  accounting 
and  settlement  were  had  between  the  executors  and  the  said  Atwood, 
and  the  last  payment  of  $500,  charged  by  them  to  the  estate,  and 
making  the  total  of  the  amount  hereinbefore  mentioned,  waa  paid  in 
full  settlement  and  satisfaction  of  the  claim  of  the  said  Atwood. 
Such  payment  was  f905  less  than  the  amonnt  of  the  bill  rendered  to 
the  estate  by  the  said  Atwood,  and  to  which  he  claimed  he  was  en- 
titled. The  contestant  Ackley,  in  his  testimony  herein,  admits  that 
after  all  of  the  payments  were  made  to  Atwood,  except  the  said  bal- 
ance of  $500,  he  talked  with  one  of  the  executors  about  the  bill,  and 
he  sa}'8:  "I  told  him  I  thought  it  would  be  a  good  thing  if  he  could 
settle  for  flOO,  and  get  rid  of  him.  That  is  what  I  approved."  This 
statement  was  made  by  appellant  when  Atwood  had  been  actually 
paid  $4,157.31.  At  that  time  there  was  an  agreement  between  At- 
wood and  one  Cook  and  the  executors  to  turn  a  judgment  that  the 
executors  held  against  said  Cook  towards  the  payment  of  rent  owing 
by  Atwood  to  said  Cook,  and  this  agreement  was  then  known  to  the 
witness  Ackley.  Soon  thereafter  the  settlement  was  made  between 
the  executors  and  Atwood,  by  which  settlement  the  executors  credi  t- 


Digitized  by 


Google 


Sup.   Ct)  IM   BE    VAN    ALSTYNE's    ESTATE.  167 

ed  themselves  with  |500,  although  only  $100  thereof  was  actaally 
paid  in  cash  to  said  Atwood;  the  balance  of  |400  being  paid,  pur- 
suant to  said  agreement,  by  canceling  the  judgment  of  |400  that  the 
executors  held  against  the  said  Ck>ok,  and  the  amount  thereof  was 
credited  by  said  Cook  on  account  of  his  said  claim  against  the  said 
Atwood.  The  referee  and  the  surrogate's  court  have  approved  the 
items  paid  for  counsel  fees,  and  the  record  contains  evidence  to 
sustain  the  findings  relating  thereto. 

At  the  time  of  the  death  of  the  testator,  he  held  a  note  of  $11,000, 
made  by  Charles  Wild  and  Mary  A.  Wild,  his  wife,  dated  January 
19,  1882,  payable  one  year  from  date,  on  which  payments  had  been 
made  on  account  of  interest,  leaving  then  unpaid  the  principal  there- 
of, and  between  two  and  three  years'  interest  on  the  same.  The  Na- 
tional Union  Bank  of  Kinderhook  at  that  time  held  a  note  made  by 
said  Charles  Wild  for  f 7,500,  indorsed  by  the  testator.  For  some 
time  previous  to  the  death  of  the  testator  the  f  11,000  note  had  been 
in  the  hands  of  his  attorney,  and  an  effort  had  been  made  by  him  and 
by  the  testator  to  have  the  same  secured  or  reduced.  The  only  pay- 
ments obtained  thereon  were  small  payments  on  account  of  interest, 
as  stated.  Charles  Wild  was  a  cotton  manufacturer,  and  the  evi- 
dence received  on  the  last  trial  in  regard  to  his  property  and  the  prop- 
erty of  Mary  A.  Wild  is  substantially  the  same  as  the  evidence  re- 
ceived on  the  previous  trial  herein.  The  executors,  and  each  of  them, 
called  on  the  said  Wild  and  his  wife  in  regard  to  said  indebtedness 
soon  after  the  probate  of  the  will  of  the  testator,  and  as  frequently 
as  once  in  two  months  thereafter  until  the  failure  of  the  said  Wild 
and  of  his  wife.  The  result  of  the  efforts  so  made  by  the  executors 
was  that  on  April  2,  1888,  they  obtained  a  mortgage  on  the  home- 
stead property  owned  by  Mary  A.  Wild,  as  security  for  the  |7,500 
note  so  indorsed  by  the  testator,  and  subsequently  the  property  cov- 
ered by  said  mortgage  was  sold  for  the  amount  of  such  note,  and  the 
same  was  paid,  and  the  estate  relieved  from  its  liability  thereon. 
Nothing  was  collected  on  the  |11,000  note.  When  the  executors  first 
called  on  said  Wild,  he  stated  that  he  would  try  and  provide  for  the 
note  indorsed  by  the  testator,  by  getting  some  one  else  on  it,  and,  as 
soon  as  he  could  thereafter,  would  talk  about  the  f  11,000  note.  When 
the  mortgage  was  given  as  collateral  to  the  note  of  f7,500,  Wild  said 
that  if  he  was  allowed  to  continue  business  he  would  pay  the  IIJ.OOO 
note,  but  if  he  was  prosecuted  on  these  old  notes  he  would  not  be  able 
to  pay  any  of  his  old  debts,  and  he  further  stated  that  he  was  obli- 
gated to  others  for  current  expenses.  Wild  was  very  largely  indebt- 
ed. The  National  Union  Bank  of  Kinderhook,  the  National  Bank  of 
Kinderhook,  the  testator,  and  others,  held  notes  against  him,  some  of 
which  were  indorsed  by  his  wife,  and  all  of  which  were  accommoda- 
tion loans.  It  was  necessary  for  Wild  to  pay  his  current  bills,  to 
maintain  his  ability  to  purchase  supplies  for  his  mill  and  retain  his 
help.  Wild  was  sworn  as  a  witness  on  this  trial,  and  stated  that  he 
could  not  have  continued  business  if  an  action  had  been  brought 
against  him  on  this  $11,000  note.  He  further  stated  that,  in  case  of 
suit  on  any  of  the  old  notes,  he  would  have  been  obliged  to  have  gone 
down,  or  to  have  protected  himself.    The  executors  consulted  the  re- 
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siduary  legatees,  and  were  advised  by  them  that  they  hud*  better  do 
the  best  they  could  with  the  Wild  note,  and  get  all  they  could  from 
him,  and  that  there  was  no  use  trying  to  get  anytlung  from  him  by 
suit,  or  go  to  any  expense.  They  were  advised  by  their  counsel  that 
a  suit  against  Wild  and  his  wife  would  be  disastrous,  and  that  it  was 
unwise  to  bring  an  action  against  them  on  the  indebtedness.  They 
also  advised  with  others;  and  the  cashier  of  the  National  Union  Bank 
of  Kinderhook,  where  the  note  indorsed  by  the  testator  and  other 
notes  were  held  against  Wild,  told  them  that  it  would  not  do  any  goo<l 
to  sue  Wild;  that  they  could  not  collect.  Theodore  Snyder,  one  of 
the  residuary  legatees,  and  the  person  under  whom  the  appellants 
claim  herein,  was  a  lawyer  of  experience,  and  lived  at  Kinderhook.  In 
August  or  September,  1886,  one  of  the  executors  went  with  one  of  the 
residuary  legatees,  and  talked  with  Theodore  Hnyder  in  regard  to  the 
Wild  and  Baeder  notes  (Baeder  notes  hereinafter  mentioned);  and,  in 
the  course  of  the  conversation,  Snyder  was  asked,  "What  about  the 
Wild  matter?"  to  which  he  said,  "CJharley  Wild  is  bankrupt,  aud 
couldn't  pay  his  creditors  if  he  tried  to.  The  Union  Bank  of  Kinder- 
book  has  got  him  covered  all  up."  He  was  asked,  "What  would  be 
your  advice  about  this  matter, — ^to  sue  it?"  He  said,  **No,  sir;  coax 
out  of  them  what  you  can  get."  Then  he  was  asked,  "You  would'nt 
approve  of  the  executors  going  on  and  suing  those  claims?"  (referring 
to  the  Wild  and  Baeder  claims).  He  said,  "No,  sir;  what  would  you 
get?  What  would  you  get?"  Again,  at  the  office  of  the  attorney  of 
the  executors,  when  both  of  the  executors  were  present,  Theodore  Sny- 
der said  that  the  claims  against  Wild  and  Baeder  were  exceedingly 
doubtful, — especially  against  Wild, — and  that  it  would  not  do  to  sue 
them.  The  executors,  in  the  exercise  of  their  judgment,  decided  not 
to  sue  the  fll,000  note.  Subsequently,  and  in  November,  1889, 
Ghai'les  Wild  was  sued  by  Henry  L.  Miller  on  an  accommodation  loan, 
amounting  to  several  thousand  dollars,  and,  before  judgment  was  ob- 
tained thereon,  said  Wild  transferred  his  property,  and  nothing  was 
collected  on  the  judgment  so  obtained  against  him.  Thereafter,  and 
in  the  spring  of  1890,  the  National  Bank  of  Kinderhook  sued  the  said 
Charles  Wild  and  Mary  A.  Wild  on  an  accommodation  loan  from  said 
bank  amounting  to  several  thousand  dollars,  and  obtained  judgment 
thereon  day  9,  1890.  On  the  5th  day  of  May,  prior  to  the  entry  of 
said  judgment,  said  Mary  A.  Wild  had  so  transferred  and  incumbered 
her  real  and  personal  property  that  nothing  could  be  collected  on  the 
judgment  as  against  her,  and  nothing  was  ever  collected  thereon,  ex- 
cept that  the  bank,  for  the  purpose  of  closing  up  the  matter,  there- 
after sold  the  judgment  to  one  of  the  co-defendants,  an  indorst  i-  on 
the  note  upon  which  the  judgment  was  taken,  for  the  sum  of  f2o0. 
The  inability  of  Wild  to  pay  the  judgments  obtained  against  him  was 
not  by  reason  of  losses  occurring  after  the  appointment  of  the  re- 
spondents herein;  for  the  evidence  shows  that  in  the  years  1886  to 
1880,  inclusive,  his  business  was  run  at  a  profit  of  $20,914.40.  It  was 
said  by  this  court  on  the  former  appeal  herein: 

"To  excuse  the  executors  from  failing  to  inftltute  legal  proceedings  to 
collect  tills  note,  they  were  eoiDiielled  to  show  on  the  accounting  that  the 
note  could  not  have  been  collected  bad  an  action  been  commenc^  tbereou. 
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It  was  not  enough  for  tbem  to  produce  evidence  from  which  we  mlsht 
guess  that  legal  proceedings  would  have  been  useless.  They  should  have 
produced  testimony  which  left  no  reasonable  doubt  in  that  regard." 

On  the  former  trial  herein  the  testimony  in  regard  to  the  conversa- 
tions with  Theodore  Snjder,  the  residuary  legatee,  under  whom  the 
appellants  now  claim,  and  the  evidence  in  regard  to  the  bringing  of 
suits  against  the  said  Wild  and  the  said  Wild  and  his  wife,  and  the 
failure  to  recover  on  the  judgments  obtained  therein,  were  not  before 
this  court.  We  think  the  testimony  mentioned,  and  other  testimony 
received  on  this  trial,  change  entirely  the  conclusions  to  be  drawn  in 
regard  to  the  failure  of  the  executora  to  bring  suit  on  the  |11,000 
note,  and  that,  on  the  evidence  now  before  us,  the  findings  of  the  ref- 
eree and  of  the  surrogate's  court  that  the  executors  should  not  be 
charged  with  the  amount  thereof  should  be  sustained. 

At  the  time  of  the  death  of  the  testator,  he  held  three  notes 
against  one  John  Raeder,  amounting  in  the  aggregate  to  the  sum  of 
f8,149.37,  on  one  of  which  notes,  amounting  to  f 3,078,  other  persons 
were  liable.  There  were  at  the  same  time  in  the  National  Union 
Bank  of  Kinderhook  notes  of  said  John  Raeder,  indorsed  by  the  testa- 
tor, amounting  to  about  ?10,000.  The  opinion  of  this  court  on  the 
former  appeal  herein  does  not  refer  to  the  notes  of  Kaeder  that  were 
indorsed  by  the  testator,  and  which  were  subsequently  paid  by  his 
executors,  but  the  record  and  account  in  regard  to  the  same  was  the 
same  on  the  first  appeal  as  it  is  now.  'Die  evidence  on  the  last 
trial  in  regard  to  the  Raeder  matter  does  not  differ  materially  from 
the  evidence  on  the  first  trial,  except  that  a  greater  amount  of  testi- 
mony was  taken  in  regard  to  the  same,  and  greater  detail  has  been 
entered  into  relating  thereto,  and  in  relation  to  the'  extent  of  the 
business  carried  on  by  said  Raeder.  At  the  time  of  testator's  death 
he  held  a  mortgage  of  f 6,000  on  a  farm  known  as  the  "Fox  Hollow 
Farm,"  as  collateral  to  the  indebtedness  held  by  him  against  the 
said  Raeder,  which  mortgage  was  dated  December  9,  187'J,  but  was 
never  recorded. '  The  Fox  Hollow  farm  had  a  mortgage  thereon, 
given  by  the  said  Raeder,  antedating  said  mortgage  given  to  the 
testator,  which  mortgage  amounted  to  |3,C3S.20,  and  was  owned  by 
one  Wendover.  After  the  testator's  death,  the  executors  had  repeat- 
ed interviews  with  the  said  Raeder,  and  were  told  by  him  that  if  they 
pressed  their  claim  and  sued  him  thereon,  or  attempted  to  get  a  judg- 
ment, they  would  not  get  anything,  and  that  the  National  Union 
Bank  of  Kinderhook  had  a  blanket  mortgage  on  all  his  property. 
The  executors  made  further  inquiry  in  regard  to  the  said  Raeder, 
and  found  that  his  affairs  were  in  bad  shape,  and  his  real  property 
covered  by  mortgages.  They  had  interviews  with  the  legatees,  in- 
cluding the  said  Theodore  Snyder,  and  obtained  substantially  the 
same  advice  from  them  in  regard  to  the  Raeder  notes  that  they  had 
given  in  regard  to  the  Wild  notes.  The  executors  collected  from 
Raeder  from  time  to  time,  for  interest,  the  sum  of  |o44.09.  The 
National  Union  Bank  of  Kinderhook  did  hold  a  blanket  mortgage 
covering  the  real  property  of  the  said  Raeder,  including  the  said  Fox 
Hollow  farm,  as  collateral  to  notes  of  large  amount  held  by  said 
bank  against  the  said  Raeder.    In  December,  1888,  Raeder  offered 
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to  deed  to  the  euecutors  the  Fox  Hollow  farm,  subject  to  the  Wend- 
over  mortgage,  and  get  the  National  Union  Bank  of  Kinderhook  to 
release  its  claim  thereon,  and  also  to  obtain  from  the  other  persons 
liable  on  the  note  of  ^3,078  a  new  note  to  the  executors  for  one-half 
of  the  principal  thereof,  namely,  $1,500,  if  the  executors  would  release 
him  from  all  of  the  notes  included  in  said  amount  of  $8,149.37,  and 
take  up  and  pay  one  of  the  notes  indorsed  by  the  testator  still  remain- 
ing unpaid  in  the  said  bank,  amounting  to  about  the  sum  of  $5,000. 
The  Fox  Hollow  farm  was  then  considered  by  the  executors,  and  by 
others  competent  to  judge  in  regard  to  the  value  of  the  said  farm, 
to  be  worth  from  ten  to  twelve  thousand  dollars.  They  tried  to  get 
said  Kaeder  to  make  a  better  oflfer  of  settlement,  but,  being  unaBle 
to  do  so,  decided  that  it  was  the  only  thing  they  could  do;  and,  nx>on 
the  advice  of  counsel,  and  exercising  their  best  judgment  in  regard 
to  the  same,  they  accepted  a  deed  of  the  farm,  the  mortgage  of  the 
bank  was  released,  and  the  other  provisions  of  the  agreement  were 
carried  out  by  each.  Baeder  still  remained  liable  as  maker  on  a  note 
of  about  $5,000  owned  by  said  National  Union  Bank  of  Kinderhook 
which  he  promised  to  try  to  pay,  and  relieve  the  estate  from  liability 
thereon.  The  executors  had  obtained  another  mortgage  on  property 
in  Delaware  county,  as  collateral  to  the  Raeder  indebtedness,  on 
vibich  collateral  they  realized  the  sum  of  $1,300.  After  the  consum- 
mation of  this  settlement,  they  endeavored  to  sell  the  Fox  Hollow 
farm,  but  were  unable  to  do  so.  While  they  held  the  said  farm  they 
rented  the  same,  and  collected  rents  therefrom  to  the  amount  of 
$485.02,  and  paid  out  on  account  of  said  farm  for  repairs  $259.68, 
and  on  account  of  taxes  $20.09,  leaving  the  net  amount  received  by 
them  from  said  farm  while  rented  by  them  the  sum  of  $175.25.  They 
advertised  the  farm  for  sale,  and,  being  unable  to  obtain  a  purchaser 
therefor,  offered  it  for  sale  at  auction  at  a  time  when  other  prqperty 
belonging  to  said  estate  was  being  sold,  and  the  only  offer  they  re- 
ceived therefor  was  $50  in  addition  to  the  first  mortgage  thereon. 
This  was  a  little  more  than  two  years  after  they  had  accepted  the 
deed  and  said  settlement  had  been  made.  On  the  4th  day  of  April, 
1891,  they  sold  said  farm  at  private  sale  to  Frank  Raeder,  a  son  of 
said  John  Baeder;  and  he  paid  therefor  the  sum  of  $861.80  over  and 
above  the  first  mortgage  thereon,  and  agreed  to  pay  whatever  further 
amount  he  was  able  to  pay  therefor.  Subsequently,  and  within  a 
few  months  after  the  transfer  of  said  farm  to  said  Frank  Raeder,  he 
paid  to  said  executors  amounts  which,  including  said  $861.80,  aggre- 
gate $2,984.05.  The  payments  made  by  the  said  Frank  Baeder  in 
addition  to  the  said  amount  of  $861.80  seem  to  have  been  made  by 
him  without  any  legal  obligation  on  his  part  to  pay  the  same.  The 
loss  of  about  $8,000  to  the  estate  in  connection  with  the  settlement 
with  Baeder  was,  to  quite  a  large  extent,  by  reason  of  the  deprecia- 
tion in  the  value  of  the  Fox  Hollow  farm,  and  in  the  fact  that  the 
executors  failed  to  receive  for  the  farm  anything  like  what  they  had 
a  right  to  believe  they  would  receive  from  the  same  when  they  took 
it  in  settlement  as  aforesaid.  Some  effort  was  made  by  the  executors 
to  ascertain  whether  the  $1,500  note  accepted  by  them  as  a  part  of 
this  settlement  could  not  be  collected,  but  they  were  unable  to  collect 
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the  same;  and  after  Beveral  jears  said  note  was  sned,  and  ezecutioa 
uwued  thereon,  which  was  returned  wholly  nnsatlsfled.    We  are 
of  the  opution  that  the  executors  should  not  be  held  responsible  for 
the  loss  on  the  Baeder  notes  growing  out  of  the  settlement  made  at 
the  time  that  the  Fox  Hollow  farm  was  transferred  to  tbem.    John 
Raeder  died  on  the  17th  day  of  January,  1900,  not  having  paid  any- 
thing on  the  note  indorsed  by  the  testator  that  remained  unpaid  in 
the  National  Union  Bank  of  Kinderhook.    On  the  17th  day  of  June^ 
1891,  the  note  so  remaining  unpaid,  then  amounting  to  f  4,928,  was 
paid  by  the  executors  to  the  bank,  and  retained  by  tbem.    The  pay- 
ments made  by  the  said  Frank  Baeder  in  addition  to  the  $861.80 
were  paid  on  account  of  the  farm,  and  not  on  account  of  his  father's 
indebtedness  to  the  estate;    and  such  note,  with  interest  thereon 
from  the  17th  day  of  June,  1891,  when  the  same  was  paid  by  the 
executors,  became  a  valid  claim  against  the  estate  of  John  Raeder, 
deceased.    Said  John  Raeder  left  a  last  will  and  testament,  which 
was  admitted  to  probate;  and  executors  were  appointed  by  the  sur- 
rogate, and  entered  upon  the  discharge  of  their  duties.      Said  Rae- 
der's  estate  was  finally  settled  by  the  surrogate  of  Columbia  county 
on  the  7th  day  of  May,  1892,  and  the  net  amount  distributed  to  the 
creditors  of  the  said  Raeder  was  the  snm  of  $7,944.75.    One  of  the 
respondents  says  that  he  did  not  know  that  there  was  a  fund  deter- 
mined to  be  in  the  hands  of  John  Raeder  at  the  time  of  his  death, 
applicable  to  the  payment  of  his  debts,  and  the  other  respondent 
says  that  he  never  learned  that  the  said  John  Raeder  left  an  estnte 
from  which  a  claim  could  be  collected.    If  the  note  so  paid  by  the 
respondents  had  been  properly  presented  by  them  to  tJtie  personal 
representatives  of  the  said  John  Raeder,  deceased,  they  would  have 
received  their  pro  rata  share  of  the  assets  of  said  estate,  which 
amount  would  have  been  the  sum  of  $1,632.51.    There  is  nothing  in 
the  record  to  excuse  the  respondents  for  their  failure  to  present  such 
claim  against  said  estate.    On  the  argument  herein  it  was  suggest- 
ed that  as  Frank  Raeder  had  voluntarily  paid  to  the  respondents 
an  amount  in  excess  of  the  percentage  that  they  would  have  received 
from  the  estate  of  John  Raeder,  deceased,  the  same  should  be  con- 
sidered a  payment  to  them  on  account  of  said  estate.    There  is  no 
evidence  herein  that  at  the  time  of  the  sale  to  Frank  Raeder  of  the 
Fox  Hollow  farm  the  respondents  transferred  to  him  the  claim 
against  his  father's  estate.    At  that  time  the  respondents  did  not 
own  the  note,  as  they  had  not  paid  the  same  to  the  National  Bank 
of  Kinderhook.    Frank  Raeder  was  not  one  of  the  executors  of  the 
will  of  his  father.    He  was  in  no  way  interested  in  his  estate,  except 
as  a  creditor,  and  possibly  as  a  legatee  under  his  will.    There  was  no 
obligation  on  the  part  of  Frank  Raeder  to  pay  the  indebtedness  of 
his  father.    The  respondents  should  have  been  charged  with  the 
amount  that  they  would  have  received  from  the  estate  of  John 
Raeder,  deceased,  if  they  had  properly  presented  their  claim  to  said 
estate,  with  interest  thereon,  to  the  amount  of  $544.16. 

The  decree  of  the  surrogate  appealed  from  is  modified  on  the  facts 
and  the  law  by  including  therein  as  a  charge  against  the  executors 
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the  sum  of  |2,176.67,  and  as  thns  modified  affirmed,  with  coets  to  the 
appellants  and  respondents  payable  out  of  the  estate.  All  concur. 
except  EDWABDS,  J.,  not  voting. 


(35  Misc.  Bep.  21.) 

In  re  ROSE. 

(Surrogate's  Court,  Rensselaer  County.    May,  1901.) 

L  Gift  Iktbr  Vivos— Validity— Trust. 

Testator,  nine  montbs  before  his  death,  made  a  deposit  In  a  saYlngs 
bank  In  bis  own  name,  "in  the  event  of  his  death  payable  to  Peter 
Rose,"  his  executor  and  brother,  and  also  directed  the  bank  at  the  time 
to  pay  such  money  to  Peter,  who  was  with  him,  In  the  event  of  bis 
death.  Before  leaving  the  bank,  and  after  having  deposited,  testator 
gave  to  bis  brother  the  bank  book.  Held,  that  the  gift  was  void  as  a 
gift  Inter  vivos,  and  therefore  not  enforceable  against  the  bank  as  a 
trust  for  the  brother. 

Si  Witmbss—Cboss-Ezaminatiom— Transactions  with  Dbckdbkt. 

Where,  on  attempt  to  surcharge  the  accounts  of  an  executor  by  an 
amount  deposited  in  a  bank  by  bis  testator  as  a  gift  thereof  to  the 
executor,  he  is  cross-examined  as  to  such  gift,  he  is  entitled  to  prove 
the  whole  transaction,  and  a  conversation  bad  with  testator  after  the 
deposit   but  before  the  parties  had  left  the  bank. 

In  the  matter  of  the  settlement  of  the  accomit  of  Peter  Rose, 
executor  of  Philip  B.  Bose.  Account  of  executor  surcharged  with 
certain  deposit  and  interest 

J.  A.  Cipperly,  for  executor. 

Clarence  W.  Betts,  special  guardian  of  infant  legatees,  contest- 
ants. 

COMSTOCK,  S.  The  contestants,  who  are  grandchildren  of  the 
testator  and  residuary  legatees  under  his  will,  appear  by  their  spe- 
cial guardian,  and  object  to  the  account  on  file,  in  that  it  does  not 
include,  as  an  asset  of  this  estate,  a  certain  deposit  of  $2,000,  made 
by  testator  in  the  Powers  Bank  of  Lansingburgh,  and  which  re- 
mained there  until  his  death,  and  they  ask  that  the  account  be 
surcharged  in  that  amount,  with  interest.  The  executor  claims 
the  same  was  given  to  him  by  the  testator  in  his  lifetime,  and  hence 
that  it  comprises  no  part  of  his  estate.  The  special  guardian,  in 
order  to  maintain  his  contention,  called  the  executor  as  a  witness, 
and  proved  by  him  that  he  and  his  brother,  the  testator,  on  the 
19th  day  of  September,  1898,  which  was  nine  months  before  the 
testator's  death,  went  to  Schenectady  to  draw  some  money  which 
was  coming  to  the  latter  from  the  estate  of  his  deceased  wife;  that 
the  sum  then  received  was  |2,000;  that  on  their  return  home  they 
went  to  a  bank  in  Lansingburgh.  The  witness  then  details  what 
occurred  then,  as  follows: 

"He  [meaning  testator]  stepped  up,  and  said  he  wanted  to  put  |2,000 
in  the  bank  there,  and  asked  them  If  they  would  receive  it,  and  they  said 
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they  would.  He  toM  me  to  hand  It  out,  and  give  It  to  them,  and  I  did  so: 
and  he  says  to  the  offlclala  of  the  bank,  *I  want  this  put  In  here  for  my 
brother  Peter;'  and  they  says,  'All  right.  Do  yon  want  It  put  in  Jointly?* 
'No,'  he  says,  'I  want  It  put  In  so  that  he  will  get  it  in  case  there  should 
anything  happen  to  me.'  He  says,  'I  want  my  brother  Peter  to  have  this 
money;'  and  they  put  it  In  the  bank,  and  gave  the  book  to  him,  and  be 
handed  the  book  to  me,  and  says.  There  Is  the  book,  and  there  Is  your 
money.' " 

It  subsequently  ap{)eared,  on  his  croBS-ezamination,  that  the  book 
was  not  handed  to  nim,  nor  the  remark,  "G?here  is  the  book,  and 
there  is  your  money,"  made,  until  15  or  20  minutes  after  the  deposit, 
and  when  they  were  standing  in  the  front  part  of  the  bank,  on  their 
way  out  to  the  street.  No  motion  was  made  to  strike  this  evidence 
from  the  record  after  it  appeared  that  the  occurrence  did  not  take 
place  until  some  15  or  20  minutes  after  the  deposit,  and  hence,  under 
the  stipulation  of  counsel  that  my  decision  might  be  reserved  (see 
Rogers  v.  Rogers,  153  N.  Y.  343,  348,  47  N.  E.  452),  I  will  allow 
the  evidence  of  the  executor  as  to  what  occurred  in  the  front  of  the 
bank  to  stand,  and  deny  the  motion  to  strike  out.  A  part  of  what 
was  then  said  and  done  having  been  brought  out  or  allowed  to 
stand  upon  the  record  by  the  contestants,  the  other  side  is  en- 
titled to  the  whole  conversation  and  transaction  (Merritt  v.  Camp- 
bell, 79  N.  Y.  625;  Nay  v.  Curley,  113  N.  Y.  575,  21  N.  E.  698);  and 
I  am  strongly  inclined  to  believe  that  the  testimony  as  to  what  took 
place  between  these  men  while  they  were  still  in  the  bank  was 
competent  as  part  of  the  transaction  and  business  which  brought 
them  there.  Their  purpose  was  twofold:  One  was  to  make  this  de- 
posit; the  other,  as  manifested  by  the  form  of  the  deposit  and  order 
signed  by  the  testator,  was  the  gift  to  Peter.  It  is  undoubtedly 
true  that  the  conversation  and  delivery  of  the  bank  book  in  the  front 
part  of  the  bank  was  no  part  of  the  act  of  making  the  bank  a  de- 
positary, for  that  was  then  finished  and  completed.  Testator  had 
thereby  gone  as  far  as  he  then  could  to  evince  what  his  intention 
was  in  respect  to  a  gift  to  Peter.  The  occurrence  at  the  bank  win- 
dow was  intended  to  be  not  only  a  transaction  of  deposit,  but  also 
a  transaction  of  gift  in  the  form  and  manner  expressed  by  the  said 
entry  in  the  bank  book  and  the  said  written  order.  The  latter  ele- 
ment in  this  twofold  transaction  was  not  complete,  as  they  under- 
stood it,  until  by  the  occurrence  in  front  of  the  bank,  15  or  20 
minutes  after  they  had  left  the  teller's  window.  If  what  then  oc- 
curred had  taken  place  at  the  window,  inunediately  upon  the  testa- 
tor's receiving  the  book,  there  could  he  no  question  as  to  the  com- 
petency of  the  evidence  as  one  entire  transaction.  As  I  have  said, 
it  was  no  part  of  the  same  transaction  of  depositing  the  money,  but 
it  was  a  part  of  that  transaction  so  far  as  it-related  to  a  gift. 

But  with  this  evidence  left  standing,  and  giving  it  full  force,  I  can 
see  no  escape  from  the  conclusion,  as  a  matter  of  law,  that  no  gift  has 
been  established.  The  deposit  was  made  by  the  testator  in  his  own 
name,  "In  the  event  of  death  payable  to  Peter  Rose."  The  order, 
which  was  signed  by  testator  and  filed  with  the  bank  when  the  de- 
posit was  made,  reads: 
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"Lanslngburgb,  M.  T.,  September  19th,  1888. 
"Bank  of  D.  Powers  &  Sons:    In  the  event  of  my  death,  please  pay  de- 
posits In  pass  book  No.  8,032,  In  your  bank,  to  Peter  Bose. 

•      "PhUlp  B.  Rose." 

This  order  and  form  of  deposit  show  clearly  what  the  testator's 
intention  was  at  the  time;  it  was  only  "in  event  of  his  death"  that 
the  same  was  payable  to  Peter.  Certainly  nothing  had  occurred 
prior  to  this  deposit  upon  which  a  gift  of  the  money  could  be  predi- 
cated.   Peter,  in  testifying  to  what  took  place  at  Schenectady,  says: 

"He  banded  me  the  money,  and  I  counted  It  oyer  to  see  whether  It  was 
all  right  After  he  was  satisfied  It  was  all  right,  he  gave  me  the  money,  and 
I  counted  it  orer  to  see  whether  It  was  all  right.  I  said  to  him  It  was  all 
right, — It  was  $2,000;  and  then  he  says,  'Well,  put  It  In  your  pocket.'  He 
says,  'yon  can  carry  It;'  so  I  put  It  in  my  pocket,  and  the  last  roll  was  so 
big  I  couldn't  get  it  in  without  showing  pretty  plain.  He  says,  'May  be  I 
can  get  that  In  my  own.'  He  took  that  in  his  pocket,  and  we  started  for 
Troy." 

The  money  was  handed  to  Peter  merely  to  "carry  it,"  and  one  roll 
was  immediately  returned  to  testator,  and  remained  in  his  possession 
until  they  got  to  the  bank  in  Lansingburgh.  "He  asked  me  which 
bank  to  put  it  in,  and  I  told  him  the  Powers  Bank  in  Lansingburgh, 
and  we  went  up  there."  At  the  Powers  Bank,  testator,  in  the  pres- 
ence and  with  the  acquiescence  of  Peter,  made  the  deposit  in  his  own 
name,  thereby  exercising  full  authority  over  the  money  as  owner,  say- 
ing that  he  did  not  want  it  in  their  joint  names,  but  "I  want  it  put 
in  so  that  he  will  get  it  in  case  there  should  anything  happen  to  me" ; 
hence  down  to  and  at  this  time  testator  was  the  recognized  owner, 
and  the  understanding  of  each  was  that  Peter,  only  in  the  event  of 
testator's  death,  was  to  have  it.  This  is  emphasized  by  the  declara- 
tion of  testator  that  he  did  not  want  it  in  their  joint  names;  in  other 
words,  he  did  not  want  it  so  deposited  that  Peter  could  draw  it  dur- 
ing his  (testator's)  lifetime.  It  is  true  that  he  said  at  that  time,  "I 
want  my  brother  Peter  to  have  this  money;"  but  this  must  be  con- 
sidered in  connection  with  what  he  had  just  said,  and  with  the  form 
of  the  deposit, — that  is  to  say,  he  wanted  him  to  have  it  in  event  of 
his  death,  and  not  otherwise.  If  he  had  wanted  to  make  an  immedi- 
ate gift,  he  could  have  done  so,  and  allowed  Peter  to  do  as  he  pleased 
with  it, — deposit  It  or  not;  or  he  himself  could  have  deposited  it  in 
Peter's  name.  That  was  not  his  purpose.  He  did  not  want  it  so 
that  Peter  could  draw  it  while  he  himself  lived.  Every  circumstance 
shows  that  his  purpose  was  to  retain  control  over  the  deposit  so 
long  as  he  lived.  TOiis  is  evidenced,  not  only  by  the  form  of  the  de- 
posit, but  by  what  testator  said  at  the  time  thereof.  The  case  of 
Sullivan  v.  Sullivan,  161.  N.  Y.  654,  56  N.  E.  116,  is  «iuite  similar  to 
the  one  under  consideration.  In  that  case  Catherine  Sullivan  de- 
posited in  the  Chemung  County  Bank  |2,000,  "payable  one  day  after 
date  to  the  order  of  herself,  or,  in  case  of  her  death,  to  her  niece, ,. 
Catherine  Sullivan."  Judge  Werner,  after  referring  to  the  conten- 
tion that  a  trust  was  created  either  in  the  bank  or  the  depositor, 
says: 
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"The  Inherent  weakness  of  both  of  these  propositions  lies  In  the  fact  that 
In  the  transactions  between  plalntlff'B  intestate  and  the  bank  there  was  no 
Immediate  and  fixed  change  of  title  to  the  fnnd.  There  was  no  intention, 
either  expressed  In  terms,  or  to  be  Implied  from  the  nature  of  the  transac- 
tion,  to  Immediately  transfer  the  title  of  the  fund  to  the  defendant  or  to 
the  bank,  except  as  the  depositary  and  debtor  of  the  depositor.  This  is  the 
essential  difference  between  the  position  of  the  defendant  and  the  cestuls 
que  tmstent  in  the  cases  cited  in  support  of  her  contention." 

As  was  said  bj  Chief  Judge  Church  in  Martin  t.  Funk,  76  N.  Y. 
138,  31  Am.  Rep.  446: 

"Enough  must  be  done  to  pass  the  title,  although  when  a  trust  Is  declared, 
whether  in  a  third  person  or  the  donor,  it  Is  not  essential  that  the  property 
should  be  actually  possessed  by  the  cestuls  que  trustent,  nor  is  it  essential 
that  the  latter  should  be  Informed  of  the  trust  •  *  •  The  defend- 
ant acquired  no  rights  in  prsesenti;  she  was  to  acquire  them  in  futuro. 
This  is  the  test  which  marks  the  essential  dUIerence  betweep  a  valid  gift 
inter  vivos  or  an  effectual  parol  trust,  and  the  mere  expressed  desire  or 
Intention  to  do  that  in  the  future  which  can  only  be  done  by  will." 

See  Markey  t.  Markey  (Com.  PI.)  13  N.  T.  Bupp.  925,  as  to  such  a 
deposit  being  an  attempt  to  make  a  testamentary  disposition  of  prop- 
erty. 

In  Gannon  v.  McGuire,  160  N.  Y,  476,  55  N.  E.  7,  the  per  curiam 
opinion  says: 

"The  essential  element  of  a  gift  inter  vivos  is  the  delivery  by  the  donor 
of  the  subject  of  the  gift  with  the  Intent  to  at  once  vest  title  thereto  in  the 
donee.  Mere  words  of  gift  are  not  enough,  for  the  owner  most  part  with 
possession  and  control  before  the  gift  can  take  effect.  There  must  be  an 
intent  to  make  the  gift  in  prseaenti,  because  a  gift  to  take  effect  In  futuro 
Is  void  as  a  promise  without  consideration." 

"An  absolute  gift  requires  a  renunciation  by  the  donor  and  an  acquisi- 
tion by  the  donee  of  all  Interest  in,  and  title  to,  the  subject  of  the  gift." 
Curry  v.  Powers,  70  N.  Y.  212,  26  Am.  Rep.  577. 

"There  must  be  a  delivery  of  possession  with  a  view  to  pass  a  present 
tight  of  property.  'Any  gift  of  chattels  which  expressly  reserves  the  use  of 
the  property  to  the  donor  for  a  certain  period,  or,  as  commonly  appears 
in  the  cases  which  the  courts  have  had  occasion  to  pass  upon,  so  long  as 
the  donor  shall  live,  is  ineffectual.' "  Young  v.  Young,  80  N.  T.  422,  436,  30 
Am.  Rep.  634,  639. 

In  the  case  of  O'Connell  t.  Seymour  (Sup.)  53  N.  Y.  Supp.  748, 
Judge  Follett,  in  writing  the  opinion  of  the  conrt,  says: 

"He  who  attempts  to  establish  title  to  property  through  a  gift  inter  vivos, 
as  against  the  estate  of  a  decedent,  takes  upon  himself  a  heavy  burden, 
which  he  must  support  by  evidence  of  great  probative  force,  which  clearly 
establishes  every  element  of  a  valid  gift, — that  the  decedent  intended  to 
devest  himself  of  the  title  in  favor  of  the  donee,  and  accompanied  his  Intent 
by  a 'delivery  of  the  subject-matter  of  the  gift." 

In  this  case  there  was,  as  hereinbefore  stated,  a  delivery  of  the 
bank  book,  bnt  it  was  merely  a  delivery  of  a  gift  which  was  not  to 
take  effect,  and  the  possession  of  which  was  not  to  pass,  until  the 
donor's  death,  unless  there  was  then  expressed  by  him  an  intention 
to  make  the  gift  immediate  or  in  prsesenti.  There  must  accompany 
the  act  of  delivery  an  intention  on  the  part  of  the  donor  to  thereby 
devest  himself  of  tiie  title,  and  to  then  make  the  gift  absolute,  and 
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that  such  was  the  intention  most  be  clearly  established  by  the  donee. 
If  snch  was  not  his  intention,  the  gift  was  not  effectual,  for  it 
was  conditional  only,  and  fails  to  satisfy  the  legal  requirements.  It 
mast  be  remembered  that  this  deposit  had  been  made  but  a  few  mo- 
ments before;  they  were  yet  in  the  bank;  testator  had  just  declared 
that  he  did  not  want  the  deposit  in  their  joint  names;  but  that  he 
wanted  it  in  his  name,  and,  in  the  event  of  his  death  payable  to 
Peter;  and  it  was  thus  made.  He  seems  to  have  been  quite  particu- 
lar about  it,  and  to  have  known  definitely  just  what  he  wanted.  If, 
when  he  subsequently  handed  the  book  to  Peter,  with  the  remark, 
«There  is  your  book,  and  there  is  your  money,"  his  intention  had  sud- 
denly undergone  a  change,  the  inquiry  naturally  suggests  itself,  what 
caused  it?  Certainly  nothing  had  been  said  by  either  indicating 
any  purpose  to  change  this  gift  from  one  in  futuro  to  one  in  prsesenti. 
I  am  satisfied  that  the  delivery  of  the  pass  book  was  intended  to  be 
a  delivery  merely  of  a  gift,  which  was  not  to  take  effect  until  after 
the  death  of  the  testator,  and  was  not  intended  as  a  delivery  of  a 
gift  to  take  effect  immediately.  This  view  is  further  borne  out  by 
the  fact  that  at  the  time  of  the  said  deposit  testator's  property  was 
only  about  f3,500,  including  the  said  $2,000,  and  there  is  no  well-de- 
fined reason  shown  why  he  should  prefer  his  brother  Peter  to  the  ex- 
tent claimed  by  him,  and  whereby  his  property  would  have  been 
reduced  to  about  $1,500.  Testator  had  a  son  at  that  time  living 
and  the  said  grandchildren,  and,  so  far  as  appears  to  the  contrary, 
their  relations  were  pleasant;  in  fact,  he  made  the  said  grandchil- 
dren his  residuary  legatees.  Also  on  the  12th  day  of  May,  1897,  the 
year  before  this  alleged  gift,  he  executed  his  will,  which  has  since 
been  admitted  to  probate,  whereby  he  appointed  Peter  his  executor, 
which  fact  may  have  had  a  bearing  upon  his  mind  at  the  time  he 
made  the  deposit  which  postponed  the  payment  to  Peter  until  after 
his  (testator's)  death.  This  case  must  be  disposed  of  on  the  theory 
of  a  gift  inter  vivos.  No  trust  was  created  either  in  the  bank  or 
the  testator  for  the  benefit  of  Peter. 

The  account  of  the  executor  should  be  surcharged  with  the  amount 
of  the  said  deposit  and  interest.  Let  findings  be  prepared  accord- 
ingly.   Decreed  accordingly. 


Digitized  by 


Google 


Sup.  <Jt)  GOODMAN   T.   METROPOLITAN   ST.  RY.  CQ.  177 

(63  App.  DlT.  84.) 

GOODMAN  V.  METROPOLITAN  ST.  RY.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1901.) 

Street  Railwats — UROssI^o  Accidkkt— C.ontkibotory  Neui.iornce. 

In  an  action  against  a  etreet-rullroad  company  for  injuries  received 
at  a  crossing  througii  the  alleged  negligence  of  defendant,  it  was  error 
to  charge  that,  if  defendant  could  have  avoided  the  accident  by  the  use 
of  reasonable  care,  it  was  liable,  even  if  the  accident  was  caused  in  the 
first  Instance  by  the  carelessness  of  plaintiff. 

Appeal  from  trial  term,  New  York  county- 
Action  by  Elias  Goodman,  an  infant,  by  Louis  Goodman,  his  guar- 
dian ad  litem,  against  the  Metropolitan  Street-Bailway  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHLIN, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Charles  P.  Brown,  for  appellant. 
Moses  Fcltenstein,  for  respondent. 

INGRAHAM,  J.  The  plaintiff  was  injured  by  one  of  the  cars 
of  the  defendant  railroad.  He  testified  that  he  was  walking  up 
Fourth  street  to  Broadway,  and  there  attempted  to  cross  Broadway 
upon  the  uptown  cross  walk;  that  he  looked,  and  saw  a  north-bound 
car  about  100  feet  away  from  him;  that  there  were  wagons  and 
trucks  between  the  north-bound  car  and  the  witness  at  the  time  he 
looked;  that  he  then  attempted  to  cross,  and  as  he  went  to  cross  the 
second  rail  the  north-bound  car  threw  him  down;  that  the  car  struck 
him  on  the  right  side,  and  the  right  knee  was  injured;  and  that  he 
heard  no  bell  ring  from  the  car.  The  plaintiff's  account  of  the  acci- 
dent was  not  corroborated.  For  the  defendant  the  gripman  was 
called,  who  testified  that  as  he  crossed  Washington  place,  bound 
north,  there  was  a  wagon  in  front  of  him;  that  as  the  wagon  pulled 
out  the  boy  came  in  front  of  the  horses'  heads  on  a  run;  that  as  soon 
as  he  saw  the  boy  he  immediately  applied  the  brakes,  and  did  his  best 
to  stop  the  car,  and  the  car  stopped  almost  instantly;  that  at  that 
time  the  car  was  going  at  half  speed;  that  the  boy  stepped  on  the 
track  five  or  six  feet — seven  or  eight  feet — in  front  of  the  car;  and  his 
testimony  was  corroborated  by  a  passenger  on  the  car.  The  court, 
having  denied  the  motion  to  dismiss  the  complaint,  charged  the 
jury  that  the  plaintiff  was  bound  to  establish,  by  a  preponderance 
of  evidence,  that  the  injury  of  which  he  complains  was  the  result  of 
the  carelessness  and  negligence  of  the  defendant,  or  its  servants  or 
agents;  and,  second,  that  he  himself  was  not  guilty  of  conduct  which 
contributed  to  the  accident.  After  the  charge,  the  plaintiff's  counsel 
asked  the  court  to  charge  that,  "admitting  that  the  plaintiff  was 
guilty  of  negligence,  still,  if  the  defendant  could  have  avoided  the 
accident  by  using  reasonable  care,  the  defendant  is  liable";  to  which 
the  court  replied:  "I  so  charge  you.  If  they  could  have  avoided  the 
accident  by  the  use  of  reasonable  care,  they  are  liable,  even  if  the 
accident  was  caused  in  the  first  instance  by  that  carelessness."  To 
that  the  defendant  excepted.  It  is  quite  evident  that  this  charge 
was  error.  The  court,  having  correctly  charged  the  jury  that  the 
71  N.T.S.— 12 
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plaintiff  must  prove  that  he  was  not  guilty  of  conduct  which  con- 
tributed to  the  accident,  at  the  request  of  counsel  for  the  plaintiff 
charged,  in  substance,  that  the  plaintiff  could  recover  although  guilty 
of  negligence.  This  is  contrary  to  the  settled  rule  that,  in  an  action 
for  personal  injuries,  the  burden  is  on  the  plaintiff  to  prove  freedom 
from  contributory  negligence.  It  is  quite  probable  that  the  learned 
judge  misunderstood  the  substance  of  the  request,  but  the  request 
was  charged,  and  it  was  clearly  erroneous.  There  is  nothing  to 
bring  the  case  within  the  principle  stated  in  Green  V.  Bailroad  Co., 
42  App  Div.  160,  59  N.  Y.  Bupp.  386. 

The  defendant  also  claims  that  the  plaintiff  failed  to  make  out 
a  cause  of  action,  but  upon  that  question  we  express  no  opinion. 

For  the  error  specified,  the  judgment  and  order  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 


(62  App.  Dlv.  584.) 

rOUKER  V.  JOHNSON. 

(Supreme  Court,  Appellate  Division,  Tbira  Departmoit.    Tune  28,  1901.) 

Costs— Amouht  Recoverbd— Claims  Proven— Claixs  Cohtebted— PLAiHTiFF'a 
Rights. 

Code  Civ.  Froc.  Jf  2863,  subd.  4,  provides  that,  where  the  sum  total  of 
accotmts  between  the  parties  "proved  to  the  satisfaction  of  the  justice" 
exceeds  $400,  a  justice  of  the  peace  cannot  take  cognizance  of  the  action: 
and  section  2950  declares  that.  If  it  appears  on  the  trial  that  the  sum 
total  exceeds  $400,  the  action  must  be  discontinued  at  plaintiffs  cost; 
and  section  3228  provides  a  plaintiff  shall  be  entitled  to  costs  of  course 
in  an  action  specifled  in  section  2863,  but  that  a  plaintiff  shall  not  be 
entitled  to  costs  in  an  action  for  a  money  judgment  unless  he  recovers 
$50  or  more.  Held,  that  where,  in  an  action  commenced  in  the  supreme 
court,  only  $25  was  recovered,  and  there  was  nothing  in  the  record  from 
which  It  could  be  determined  whether  the  claims  proven  exceeded  $400, 
the  fact  that  the  claims  contested  exceeded  that  amount  did  not  entitle 
plaintiff  to  costs,  since  the  burden  was  on  the  plaintiff  to  show  that  the 
action  was  not  within  a  justice's  jurisdiction. 

Appeal  from  special  term,  Fulton  county. 

Action  by  Catharine  Youker,  as  administratrix  of  the  estate  of 
Margaret  Flanders,  deceased,  against  Emerthew  P.  Johnson.  From 
an  order  denying  defendant's  motion  for  a  retaxation  of  costs,  and 
for  the  vacation  of  a  taxation  of  plaintilFs  costs,  defendant  appeals. 
Reversed. 

The  complaint  sets  forth  five  separate  causes  of  action,  consisting  of  an 
account  stated,  $154.40,  a  loan  of  $55,  property  received  and  converted,  $230, 
use  and  occupation  of  farm,  $100,  services  rendered,  $312,  aggregating 
$861.40,  and  demands  judgment  for  $706.40.  The  answer  contains  a  general 
denial  of  the  first  cause  of  action;  general  denial,  plea  of  statute  of  limita- 
tions, and  payment  of  the  second  cause  of  action;  general  denial  of  the 
third  cause  of  action;  general  denial  of  the  fourth  cause  of  action;  the 
statute  of  limitations  and  payment,  general  denial  of  fifth  cause  of  action, 
and  plea  of  payment;  and  sets  up  a  counterclaim  of  $4(X)  for  services 
rendered  for  plaintiff's  intestate,,  counterclaim  of  $600  for  moneys  paid  out 
at  request  of  plaintiff's  intestate  and  for  her  benefit,  another  counterclaim 
of  $265  for  board,  lodging,  care  of  plaintlfTs  intestate,  for  lumber  and  ma- 
terial furnished  to  repair  buildings,  and  for  goods,  wares,  and  merchandise 
furnished  to  plaintUTs  Intestate;    and  demands  judgment  for  $14S0B.    Th* 
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reply  contains  general  denial  and  pleads  statute  of  limitations.  The  actlcm 
was  tried  before  a  Jury,  and  a  verdict  of  $25  for  the  plaintiff  was  rendered. 
The  defendant's  application  for  the  taxation  of  his  costs  was  denied  by 
the  clerk  of  Fulton  county,  and  the  plaintiff's  costs,  on  her  application  to 
the  clerk,  were  taxed  at  $106.30.  The  motions  of  the  defendant  for  an  order 
directing  the  clerk  of  li'ulton  county  to  tax  his  costs  and  to  vacate  the 
taxation  of  the  plaintifTs  costs  were  heard  together  by  the  special  term, 
and  were  denied.    From  the  order  denying  said  motions  this  appeal  is  taken. 

Argued  before   PABKEB,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

George  W.  Ward,  for  appellant. 
Andrew  J.  Nellis,  for  respondent. 

EDWARDS,  J.  The  question  presented  for  our  determination  is, 
whicli  party  is  entitled  to  costs?  The  recovery  being  for  less  than 
|50,  the  plaintiff  is  not  entitled  to  costs,  and  the  defendant  is  so 
entitled,  unless  the  action  is  one  of  those  specified  in  subdivision  4 
of  section  2863  of  the  Code  of  Civil  Procedure,  of  which  a  justice  of 
the  peace  has  no  jurisdiction.  Code  Civ  Proc.  §§  3228,  3229.  That 
section  provides  that  a  justice  of  the  peace  cannot  take  cognizance 
of  a  civil  action  "where,  in  a  matter  of  account,  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  justice, 
exceeds  four  hundred  dollars."  Section  2950  provides  that  upon 
the  trial  of  such  an  action  before  a  justice  of  the  peace  "judgment  of 
discontinuance  must  be  rendered  against  the  plaintiff,  with  costs." 
It  is  not  necessary  that  the  action  should  have  been  commenced  in 
the  justice's  court,  and  have  been  there  discontinued  by  reason  of 
want  of  jurisdiction,  to  entitle  the  plaintiff  to  costs  (Glackin  v. 
Zeller,  52  Barb.  153;  Tompkins  v.  Greene,  21  Hun,  257);  but  where 
the  action  is  originally  brought  in  the  supreme  court,  and  the  plain- 
tiff's recovery  is  of  a  sum  less  than  $50,  it  is  incumbent  on  him  to 
show  that  the  action  is  one  of  which,  by  the  provisions  of  subdivision 
4,  §  2863,  of  the  Code,  a  justice  of  the  peace  has  no  jurisdiction.  This 
must  be  shown  by  proc^  that  the  sum  total  of  the  accounts  proved 
exceeds  |400.  It  is  not  sufQcient  that  the  sum  total  of  the  accounts 
claimed  or  contested  exceeds  that  sum.  Tompkins  v.  Greene,  supra, 
affirmed  in  82  N.  Y.  619;  Sherry  v.  Cary,  111  N.  Y.  517,  19  N.  E.  87. 
When  the  action  is  tried  before  the  court  or  a  referee,  the  question  is 
determined  by  the  facts  found,  and,.when  tried  before  a  jury,  by  the 
sum  total  of  the  accounts  shown  to  have.been  proved  to  their  satis- 
faction. Fuller  V.  Conde,  47  N.  Y.  89;  Sherry  v.  Cary,  supra.  Not- 
withstanding in  the  latter  case  this  may  be  difiQcult,  if  not  imprac- 
ticable, unless  specific  findings  have  been  made  by  the  jury,  it  is  a 
risk  which  the  plaintiff  assumes  when  he  elects  to  bring  his  action 
in  this  court,  instead  of  resorting  in  the  first  instance  to  a  justice's 
court.  Where  the  recovery  is  less  than  $50,  he  cannot  subject  the 
defendant  to  the  large  costs  of  this  court,  unless  he  shows  that  the 
action  could  not  hare  been  tried  in  a  justice's  court.  In  the  case  of 
Sherry  t.  Cary,  supra,  although  the  jury  rendered  a  general  verdict 
for  $^.59  for  the  plaintiff,  it  also  appeared  from  the  minutes  that 
they  specifically  found  the  amount  of  the  accounts  of  the  plaintiff 
and  of  the  defendant,  and  that  the  amount  so  found  exceeded  f400. 
The  court  there  said:    "This  was  most  satisfactory  evidence  to  sbow 
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that  the  accounts,  aggregating  more  than  |400,  had  been  proTcd 
.  to  the  satisfaction  of  the  jury."  There  is  nothing  in  the  record  be- 
fore us  from  which  it  may  be  determined  whether  or  not  the  accounts 
of  the  parties,  proved  to  the  satisfaction  of  the  jury,  exceeded  the 
sum  of  |400.  The  conflicting  afiSdavits  of  counsel  used  on  the  mo- 
tion at  the  special  term  shed  no  light  on  this  question.  Nor  does  the 
charge  to  the  jury,  which,  by  consent  of  counsel,  was  used  on  the  mo- 
tions at  special  term,  enable  us  to  determine  the  question.  From  the 
charge  it  aj^ars  that  the  court  submitted  to  the  jury,  as  questions 
of  fact,  wliether  an  account  for  $154.40  had  been  stated,  as  claimed 
in  the  first  cause  of  action;  what  had  been  paid  on  the  |55  loan,  con- 
stituting the  second  cause  of  action;  and  the  length  of  time  for 
which  services  had  been  rendered  by  the  jdaintifPs  intestate  to  the  de- 
fendant, and  the  value  thereof,  constituting  the  fifth  cause  of  action. 
The  court  also  submitted  to  the  jury,  as  a  question  of  fact,  whether 
the  defendant  had  paid  debts  of  the  plaintiffs  intestate,  amounting 
to  {382.38,  at  her  request.  What  the  finding  of  the  jury  was  in  re- 
spect to  the  claims  submitted  to  them  it  is  impossible  to  determine. 
Tbej  found  a  general  verdict  for  the  plaintiff  for  f26,  and  in  what 
manner  that  sum  was  arrived  at  cannot  be  ascertained  from  the  rec- 
ord, nor  even  be  conjectured.  The  most  that  can  be  ascertained 
from  the  papers  before  us  is  that  suflBcient  evidence  was  given  of 
•  claims  exceeding  |400  to  justify  their  submission  to  the  jury.  But 
the  question  of  costs  must  be  determined,  not  by  the  amount  claimed 
or  contested,  but  by  the  amount  of  accounts  as  proved  on  the  trial 
to  the  satisfaction  of  the  tribunal  whose  province  it  is  to  ascer- 
tain such  amount.  If  this  were  otherwise,  manifest  injustice  might 
often  be  done  by  subjecting  the  defendant  to  a  large  bill  of 
costs  in  an  action  which  might  have  been  tried  in  a  justice's 
court.  The  authorities  cited  by  the  counsel  for  the  respondent  do 
not  support  his  contention  that  the  question  of  costs  may  be  de- 
termined by  the  amount  of  accounts  contested  on  the  trial.  An  ex- 
amination of  those  authorities  shows  that  the  amount  of  unliquidat- 
ed accounts  contested  was  found  in  each  case  by  the  referee,  the 
court,  or  the  jury  to  exceed  f  400.  In  Glackin  v.  Zeller,  52  Barb.  147, 
there  were  contested  unliquidated  claims  proved  to  the  satisfaction 
of  the  referee  to  exceed  |400,  and  in  Gilliland  v.  Campbell,  18  How. 
Prac.  177,  the  amount  of  the  unliquidated  accounts,  as  found  by  the 
referee,  exceeded  that  sum-  In  Stilwell  v.  Staples,  5  Duer,  691,  the 
plaintiffs  claim  was  admitted  on  the  trial  to  be  $832.97,  and  the 
amount  of  the  defendant's  claim  was  decided  to  be  1831.82,  and  the 
court  there  said  that  "a  plaintiff  who  sues  in  a  court  of  record,  and 
proves  contested  demands,  which,  with  those  established  by  his  ad- 
versary, exceed  f400  in  amount,  is  entitled  to  costs,  as  a  matter  of 
course,  if  he  recovers  any  sum  whatever."  The  like  fact  appears 
on  examination  of  the  other  authorities  cited,  and  I  think  the  proposi- 
tion that  a  mere  contest  of  claims  exceeding  $400  entitles  the  plain- 
tiff to  costs  where  the  sum  recovered  is  less  than  $50  is  unsupported 
by  the  authorities.  The  order  appealed  from  should  be  reversed, 
and  the  defendant's  motions  should  be  granted. 

Order  i-eversed,  with  $10  costs  and  dlsbursemeDts,  and  defendant's  mo- 
tfona  granted,  with  $10  costs.   All  concur. 
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SILL  STOVE  WORKS  v.  SOOTT  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  28,  1901.) 

1.  Attachubnt— BuBSEQUBNT  Jddohbnt  Cbbditobs— Bioht  to  Intbbvbnx — 
Prsliuinajit  Proof— SurFicisNCY. 

Code  Clr.  Proc.  i  682,  provides  that  a  person  who  has  acquired  a  Il«i 
In  property  after  It  was  attached  may,  at  any  time  before  the  applica- 
tion of  It  to  the  payment  of  a  Judgment  recovered  in  the  action,  apply 
to  vacate  the  warrant  Section  3017  provides  that  a  Justice  must  on 
application  of  the  party  In  whose  favor  a  Judgment  was  rendered,  de- 
liver to  him  a  transcript  thereof,  and  that  the  county  clerk  must,  on 
presentation  of  the  transcript  file  and  docket  the  Judgment,  and  that 
thenceforth  the  Judgment  shall  be  a  Judgment  of  the  county  court 
A  creditor  obtained  a  Judgment  against  defendant  In  a  Justlce^s 
court  after  the  levy  of  an  attachment  against  defendant  and  a  transcript 
of  such  Judgment  was  filed  with  the  county  clerk.  An  affidavit  of  a 
deputy  sheriff  stated  that  he  levied  the  warrant  of  attachment  on  de- 
fendant's property,  and  also  that  an  execution  in  favor  of  the  subsequent 
Judgment  creditor  was  afterwards  levied  on  defendant's  property,  which 
was  In  deponent's  possession  by  virtue  of  the  attachment  Held,  that 
such  evidence  was  sufficient  preliminary  proof  to  entitle  the  Judgment 
creditor  to  attack  the  papers  on  which  the  plaintiff  obtained  the  at- 
tachment 

Si  Samk— Affidavit— Sufficibrct—Hbahsat. 

An  affidavit  for  attachment,  merely  alleging  what  a  third  person  had 
told  affiant  Is  insufficient,  no  effort  to  procure  the  affidavit  of  such  third 
person  appearing  to  have  been  made,  and  no  explanation  being  made 
why  such  affidavit  was  not  procured. 

t.  Bake. 

An  affidavit  for  attachment  stating  that  defendant  had  admitted  the 
debt  and  promised  to  pay  it  and  that  he  had  also  admitted  to  deponent 
plalntifC's  attorney,  that  he  was  Insolvent  and  that  he  Intended  to  dis- 
pose of  all  of  his  property  that  he  could  before  he  was  closed  up,  and 
that  deponent  has  information  that  he  has  disposed  of  certain  property 
with  Intent  to  defraud  his  creditors,  is  insufficient 

Appeal  from  Warren  county  conrt. 

Action  by  the  Sill  Stove  Works  against  CJharles  B.  Scott.  Prom  an 
order  confirming  an  order  obtained  by  the  Aird-Don  Company,  defend- 
ant's judgment  creditor,  vacating  a  warrant  of  attachment  in  favor 
of  the  plaintiff,  the  plaintiff  appeals.    Affirmed. 

Appeal  from  an  order  of  the  county  Judge  of  Warren  county  dated  the 
25th  day  of  April,  1901,  confirming  an  order  theretofore  made  by  said  county 
Judge  on  the  14th  day  of  March,  1901,  which  order  vacated  a  warrant  of 
attachment  granted  by  said  county  Judge  in  favor  of  the  plaintiff,  Sill  Stove 
Works,  against  the  property  of  the  defendant  Charles  R.  Scott,  and  also 
from  said  order  of  March  14,  1901,  so  vacating  and  setting  aside  said  war- 
rant of  attachment.  On  the  26th  day  of  February,  1901,  a  warrant  of  at- 
tachment was  granted  by  the  county  Judge  of  Warren  county  against  the 
property  of  the  defendant  Charles  R.  Scott  In  an  action  brought  against  him 
by  said  Sill  Stove  Works,  which  warrant  of  attachment  was  delivered  to 
the  sheriff  of  Warren  county,  and  by  him  levied  upon  the  property  of  the 
defendant  on  the  28th  day  of  February,  1901.  The  warrant  of  attachment 
was  based  upon  an  affidavit  made  by  one  John  S.  Sherman,  who  states  "that 
he  is  attorney  for  the  plaintiff  in  this  action."  The  material  part  of  the 
affidavit  is  as  follows:  "That  a  cause  of  action  exists  in  favor  of  said 
plaintiff  against  said  defendant,  for  which  said  action  is  commenced,  or  is 
about  to  be,  and  that  fhe  amount  of  the  plaintiff's  claim  in  said  action 
Is,  and  plaintiff  is  entitled  to  recover  thereon,  seven  hundred  and  eighty-two 
^*/i»«  dollars,  and  interest  from  the  23d  of  February,  1901,  over  and  above 
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all  counterclaims  known  to  plaintiff;  and  tbat  tbe  grounds  of  said  claim  and 
cause  of  action  are  that  between  June  18,  1900,  and  January  26,  1901,  the 
plaintiff,  at  tbe  special  Instance  and  request  of  the  defendant  sold  and  de- 
livered to  said  defendant  goods,  wares,  and  merchandise  to  the  value  and 
agreed  price  of  $1,063.29;  that  no  part  of  the  same  has  been  paid,  except 
the  sum  of  $261.13;  that  there  is  now  due  and  owing  and  unpaid  on  said 
accoimt  the  sum  of  (782.16.  The  deponent  had  a  conversation  with  the  de- 
fendant a  few  days  ago,  and  the  defendant  admitted  to  deponent  tbat  be 
was  Indebted  to  the  plaintiff  In  the  amount  of  about  $800,  and  since  he 
said  to  deponent  that  he  would  pay  this  claim  of  the  plaintiff.  Tbat  tbe 
defendant  Is  a  resident  of  the  state  of  New  York,  and  that  deponent  is 
informed  and  believes  the  defendant  has  assigned,  disposed  of,  and  secreted 
property  with  intent  to  defraud  his  creditors.  Such  Information  is  based 
on  the  facts  that  he  removed  a  large  number  of  stoves  from  his  place  of 
business  In  the  niglittime,  so  deponent  was  told  by  one  of  the  persons  who 
helped  to  move  them  and  place  them  in  storage.  That  the  defendant  told 
deponent  that  he  was  Insolvent,  and  that  be  Intended  to  dispose  of  all  the 
property  he  could,  and  get  all  the  money  out  of  the  business  he  could, 
before  he  was  closed  up.  That  the  deponent  has  within  the  past  three  weeks 
sold  and  disposed  of,  and  offered  for  sale,  a  large  amount  of  his  stock  at 
a  great  sacrifice,  with  intent  to  defraud  his  creditors.  That  defendant  has 
kept  himself  secreted  or  concealed,  as  deponent  is  informed  and  believes, 
to  avoid  the  service  of  a  summons.  That  the  plaintiff  is  entitled  to  recover 
the  sum  above  stated  over  and  above  all  counterclaims  known  to  the 
plaintiff."  On  the  14th  day  of  March,  1901,  the  respondent  Alrd-Don  Com- 
pany, upon  due  notice  to  tbe  attorney  for  the  plaintiff,  obtained  an  order 
vacating  and  setting  aside  said  warrant  of  attachment.  The  motion  was 
made  upon  the  papers  upon  which  the  attachment  was  issued,  and  also 
upon  an  affidavit  of  a  deputy  sheriff  of  Warren  county,  in  which  affidavit  he 
stated  that  tbe  said  warrant  of  attachment  was  delivered  to  him,  and  that 
he  levied  the  same  on  the  property  of  the  defendant,  Scott.  Said  affidavit 
also  contains  the  following  statement:  "That  heretofore,  and  subsequent 
to  the  taking  possession  of  defendant's  property  by  deponent,  as  above  set 
forth  in  said  attachment  proceedings,  an  execution  was  duly  issued  by  the 
clerk  of  the  county  of  Warren,  on  or  about  the  1st  day  of  March,  1901,  on 
a  judgment  recovered  on  the  28th  day  of  February,  1901,  In  favor  of  the 
Alrd-Don  Company,  plaintiff,  against  Charles  R.  Scott,  the  defendant  herein, 
before  Edward  Breen,  a  justice  of  the  peace  of  the  county  of  Warren,  for  the 
sum  of  forty-eight  dollars  and  fifty-one  cents,  a  transcript  of  which  judg- 
ment was  duly  filed  and  docketed  in  the  office  of  the  said  clerk  of  Warren 
county,  and  that  on  or  about  the  1st  day  of  March,  1901,  the  said  execution 
In  favor  of  the  said  Aird-Don  Company  was  duly  delivered  to  deponent  as 
deputy  of  the  sheriff  of  Warren  county,  to  whom  said  execution  and  warrant 
of  attachment  above  set  forth  were  duly  directed,  and  said  execution  was 
duly  levied  by  deponent  upon  the  property  of  the  defendant  which  was 
already  in  deponent's  possession  under  and  by  virtue  of  the  warrant  of  at- 
tachment above  referred  to,  and  that  the  lien  of  said  execution  is  subse- 
quent to  that  of  the  attachment"  The  plaintiff  did  not  appear  on  said 
motion,  but  subsequently,  by  consent  the  attorneys  for  the  appellant  and 
respondent  went  before  the  said  county  judge,  and  after  an  arg\iment  on 
the  same  papers  a  further  order  was  made  confirming  tbe  said  order  setting 
aside  said  warrant  of  attachment 

Argued  before  PAKKER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SQ^flTH,  and  CHASE,  JJ. 

A.  D.  Arnold,  for  appellant. 
Chambers  &  Finn,  for  respondent. 

CHASE,  J.  Code  Civ.  Proc.  §  682,  provides  that  a  defendant,  or 
a  person  who  has  acquired  a  lien  upon  or  interest  in  his  property 
after  it  was  attached,  may,  at  any  time  before  the  actual  application 
of  the  attached  property  to  the  payment  of  a  judgment  recovered  in 
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tite  action,  «P9^y  to  vacate  or  modify  the  warrant.  Proof  of  a  sub- 
sequent valid  levy  upon  the  same  property  covered  by  the  prior  at- 
tachment is  a  necessary  condition  to  the  right  of  a  subsequent  cred- 
itor to  initiate  the  proceeding  to  vacate  the  prior  attachment.  Until 
this  fact  is  established  by  legal  evidence,  he  is  a  mere  stranger,  hav- 
ing no  right  to  intervene.  Tim  v.  Smith,  93  N.  Y.  87;  Hodgman  v. 
Barker,  60  Hun,  156,  14  N.  Y.  Snpp.  574;  Dayton  v.  Manufacturing 
Co.  (Sup.)  19  N.  Y.  Supp.  46;  Selser  Bros.  Co.  v.  Potter  Produce  Co., 
77  Hun,  313, 28  N.  Y.  Supp.  428;  Ladenburg  v.  Bank,  2  App.  Div.  477, 
37  N.  y.  Supp.  1085;  Bank  v.  Albei^er,  75  N.  Y.  179.  Inferior  courts 
have  only  snch  jurisdiction  as  is  expressly  conferred  upon  them  by 
statute,  and  it  is  a  universally  accepted  proposition  that  jurisdiction 
of  inferior  courts  will  not  be  presumed,  but  must  be  made  to  appear 
affirmatively.  So  it  has  been  held,  in  an  application  to  set  aside  a 
prior  attachment  by  a  judgment  creditor  whose  judgment  bad  been 
recovered  in  an  inferior  court,  that  it  is  necessary  to  show  that  snch 
inferior  court  had  jurisdiction  of  the  person  of  the  defendant  and  of 
the  subject-matter.  Hamerschlag  v.  Electrical  Co.,  16  App.  Div.  185, 
44  N.  Y.  Supp,  668;  Grob  v.  Collecting  Agency,  30  Misc.  Rep.  314, 
63  N.  Y.  Snpp.  513.  The  judgment  of  the  respondent  was  recovered 
in  justice's  court,  and  unless  the  filing  of  a  transcript  thereof  with 
the  clerk  of  the  county  of  Warren,  and  proof  of  that  fact,  made  it  un- 
necessary for  the  respondent  to  furnish  other  proof  of  the  jurisdiction 
of  the  justice,  it  is  clear  that  the  respondent  did  not  make  th-^  pre- 
liminary proof  necessary  to  entitle  it  to  attack  the  papers  on  which 
the  warrant  of  attachment  was  issued  in  favor  of  the  plaintiff. 
Code  Civ.  Proc.  §  3017,  provides: 

"A  justice  of  the  peace  who  renders  a  judgment  •  •  •  must  upon 
tbe  application  of  the  party  In  whose  favor  the  judgment  was  rendered 

•  •    •    deliver  to  him  a  transcript  of  the  Judgment     The  county   clerk 

•  •  •  mnst,  upon  the  presentation  of  the  transcript,  •  •  •  flie  it  In 
his  office  and  docket  the  juds;ment  as  of  the  time  of  the  receipt 
of  the  transcript;  •  •  •  thenceforth  the  judgment  Is  deemed  a  judg- 
ment of  tbe  county  court  of  that  county,  and  must  be  enforced  accordingly. 

•  •    •" 

The  purpose  of  the  statute  relating  to  the  filing  of  transcripts  of 
justices'  judgments,  as  it  existed  before  the  Code  of  Procedure,  ap- 
pears by  the  statute  itself  to  have  been  primarily  to  make  the  judg- 
ment so  filed  a  lien  on  real  estate.  The  subsequent  provision  of  the 
Code  of  Procedure  (section  63),  making  judgments  so  filed  judgments 
of  the  county  court,  and  the  present  provision  of  the  Code  of  Civil 
Procedure,  by  which  such  judgments  are  deemed  judgments  of  the 
county  court,  and  expressly  directing  that  they  must  be  enforced  ac- 
cordingly, were  undoubtedly  intended  to  facilitate  the  collection  of 
judgments  from  both  personal  and  real  property,  and  to  avoid  the 
necessity  of  establishing  the  jurisdiction  of  the  justice  rendering  the 
judgment  as  a  preliminary  question  in  every  proceeding  or  action 
growing  out  of  the  enforcement  of  such  judgment. 

Justice  Bradley  in  Agar  v.  Tibbets,  46  Hun,  62,  in  discussing  this 
subject,  says: 

'The  statute  gives  to  the  judgment  the  eflfect  of  Hen  upon  real  property, 
and  provides  for  the  Issuing  of  execution,  for  the  purpose  of  In  that  manner 
enforcing  the  collection  of  the  judgment,  and  as  a  conscqueucc  prima  facie 
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vesting  title  In  the  purchasers  on  sales  made  by  virtue  of  the  execution;  and. 
If  for  that  purpose  the  transcript  filed  were  not  sufficient  evidence  of  the 
judgment  to  support  Its  execution,  It  may  be  seen  that  much  embarrassment 
might  follow  to  the  purchaser  or  those  taking  property  under  the  sale. 
And  especially  so  If  the  question  should  arise  at  so  remote  a  period  that 
the  Justice  or  his  docket  could  not  be  obtained  to  prove  the  fact  of  his 
Jurisdiction  to  render  the  Judgment." 

The  motion  made  bj  the  respondent  related  to  the  enforcement  of 
its  judgment,  and  proof  of  the  filing  of  the  transcript  of  the  judgment, 
as  provided  by  the  CJode  of  Civil  Procedure,  was  prima  facie  evidence 
that  the  jnstice  had  jurisdiction  to  render  the  judgment.  Jackson 
v.  Jones,  9  Cow.  182;  Jackson  v.  Rowland,  6  Wend.  667,  22  Am.  Dec. 
557;  Dickinson  v.  Smith,  25  Barb.  102;  Stephens  v.  Santee,  49  N.  Y. 
35;  Belgard  v.  McLaughlin,  44  Hun,  557.  The  cases  of  Dieffenbach 
T.  Eoch,  112  N.  Y.  621,  20  N.  E.  560,  2  L.  R.  A.  829,  Harris  v.  Clark, 
65  Hun,  361,  20  N.  Y.  Supp.  232,  Agar  t.  Tibbets,  46  Hun,  52,  and 
Id.,  56  Hun,  272,  9  N.  Y.  Supp.  591,  are  not  in  conflict  with  the  views 
above  expressed.  The  first  two  cases  relate  to  the  construction  of 
another  section  of  the  Code  of  Civil  Procedure,  and  the  other  two 
cases  relate  to  the  proof  necessary  to  enable  the  plaintiff  to  recover 
in  an  action  on  a  judgment  rendered  in  justice's  court  where  a 
transcript  had  been  filed  with  the  county  clerk,  and  the  distinction 
between  such  cases  and  the  case  now  under  consideration  is  stated 
in  the  opinion  in  the  first  Agar  v.  Tibbets  case. 

The  respondent  made  the  necessary  preliminary  proof  to  entitle 
it  to  attack  the  papers  on  which  the  plaintiff  obtained  the  attachment 
against  the  property  of  the  defendant.  The  af8davit  on  which  the 
attachment  was  granted  is  made  by  the  attorney  for  the  plaintiff  in 
this  action,  and  all  the  allegations  thereof,  except  those  relating  to 
the  defendant's  admissions  to  him,  are  necessarily  made  upon  in- 
formation and  belief.  There  is  not  sufficient  in  the  affidavit  to  show 
that  the  plaintiff  is  entitled  to  recover  the  amount  stated,  over  and 
above  all  counterclaims  known  to  the  plaintiff.  Jordan  v.  Richard- 
son, 7  Civ.  Proc.  R.  411.  The  information  in  regard  to  the  defendant 
removing  a  large  number  of  stoves  in  the  nighttime,  and  placing 
them  in  storage,  was  hearsay,  and  no  effort  seems  to  have  been  made 
to  procure  the  affidavit  of  the  helper  who  gave  the  information  to 
the  attorney,  and  no  explanation  is  made  why  such  affidavit  was  not 
procured.  Abrams  v.  Lavine,  90  Hun,  566,  35  N.  Y.  Supp.  881.  The 
other  admissions  made  by  the  defendant  are  not  inconsistent  with  an 
honest  intent  to  pay  the  claim  of  the  plaintiff,  as  the  affidavit  shows 
that  the  defendant  promised  to  do.  Shuler  v.  Manufacturing  Co.,  17 
App.  Div.  228,  45  N.  Y.  Supp.  725;  Bank  v.  Wallace,  4  App.  Div. 
382,  38  N.  Y.  Supp.  851.  The  affidavit  is  insufficient  to  sustain  the 
attachment,  and  counsel  for  the  plaintiff  did  not  even  discuss  before 
us  the  sufficiency  of  such  afflriavit,  but  based  his  contention  that  the 
orders  should  be  reversed  wholly  upon  the  claim  that  the  respondent 
had  not  made  the  preliminary  proof  necessary  to  entitle  it  to  attack 
the  papers  on  which  the  attachment  was  granted. 

Orders  affirmed,  with  f  10  costs  and  disbursements.    AH  concur. 
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NEW  TORK  &  R.  CEMENT  CO.  v.  DAVIS  et  nl. 
(Supreme  Cburt,  Appellate  Division,  Third  Department    June  28,  1901.) 

1.  ViLiiAOB  Bonds— Lksalitt— Resolution. 

Village  Law,  {  128,  declares  that,  if  authorized  by  an  election,  money 
may  be  borrowed  by  a  village  on  its  bonds  or  other  obligations  to  pur- 
chase waterworks,  but  that  no  contract  shall  be  made  unless  a  proposi- 
tion has  been  adopted  authorizing  the  board  of  trustees  to  raise  such 
money.  Held  that,  where  a  proposition  was  submitted  that  a  sum  should 
be  "raised  upon  the  village"  to  purchase  waterworks,  the  proposition, 
on  its  adoption  by  the  electors,  conferred  authority  on  the  trustees  to 
Issue  bonds,  instead  of  securing  funds  by  taxation. 

%  Same — Rbstrainino  Issce — Evidence. 

In  a  suit  to  restrain  the  issue  of  village  bonds  for  the  purchase  of 
waterworks  on  the  ground  that  the  proposed  issue  was  illegal,  it  was 
proper  to  refuse  to  admit  testimony  as  to  how  the  witnesses  voted  on 
the  proi)08ltlon  as  to  the  issue,  for  the  purpose  of  showing  there  was 
not  a  majority  in  favor  of  the  issue;  there  being  no  evidence  discredit- 
ing the  certificate  of  the  election  officials,  showing  Illegal  Totee  to  have 
been  cast,  or  of  any  Irregularities. 

&  Same— Costs. 

Where,  in  a  suit  to  restrain  the  issue  of  village  bonds  on  the  ground 
that  the  proposed  issue  was  illegal,  the  complaint  was  properly  dismissed, 
the  case  was  a  proi)er  one  for  an  extra  allowance. 

Appeal  from  trial  term,  Ulster  county. 

Salt  by  the  New  York  &  Bosendale  Cement  Company,  suing  on 
behalf  of  itself  and  other  taxpayers  of  the  village  of  Bosendale, 
against  W.  Jerome  Davis  and  others,  trustees  of  the  village  of  Rosen- 
dale,  and  others.  From  a  judgment  dismissing  the  complaint,  and 
from  an  order  granting  an  additional  allowance,  plaint^  appeals. 
Afflrmed. 

Argued  before  PABKEK,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

Amos  Van  Etten  (Howard  Chipp,  of  counsel),  for  appellant. 
John  J.  Linson  and  John  G.  Van  Etten,  for  respondents. 

EDWARDS,  J.  On  March  6,  1900,  at  a  meeting  of  the  board  of 
trustees  of  the  incorporated  village  of  Bosendale,  a  resolution  was 
passed  directing  the  submission  at  the  annual  election  to  be  held 
on  March  20th  of  a  proposition  to  purchase  the  waterworks  system  of 
the  Bosendale  Waterworks  Company,  a  domestic  corporation  which 
had  been  supplying  the  village  with  water  under  a  contract  which 
contained  an  option  for  the  purchase  by  the  village  of  the  company's 
system  for  the  sum  of  Jl^OjOOO.  Notice  of  the  time  and  place  of  hold- 
ing the  election,  and  setting  forth  the  proposition  to  be  voted  on, 
was  given  as  required  by  the  village  law  (Laws  1897,  c.  414);  and 
at  the  annual  election  held  on  March  20th  the  following  proposition, 
conformable  with  the  resolution  and  notice,  was  voted  on,  by  ballot, 
by  the  qualified  electors  of  the  village:  "Besolved,  shall  there  be 
raised  upon  the  village  of  Bosendale  the  sum  of  forty  thousand  dol- 
lars for  the  purchase  of  the  waterworks  system  from  the  Bosendale 
Waterworks  Company?"  The  result  of  the  vote,  as  certified  by  the 
inspectors,  who  duly  canvassed  it  and  filed  their  certificate,  was  52 
in  favor  of  the  proposition,  and  39  against  it.    Thereafter  resolu- 
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tions  were  adopted  by  the  board  of  trustees  to  purchase  the  systein 
of  the  Bosendale  Waterworks  Company  for  |40,000,  and  for  that 
purpose  to  issue  and  to  sell,  in  the  form  and  manner  provided  by  the 
village  law,  the  bonds  of  the  village  in  the  principal  sum  of  (40,000. 
Before  the  sale  of  the  bonds  was  consummated,  this  action  was 
brought  to  restrain  their  issue  and  sale,  on  the  alleged  ground  of 
their  illegality. 

The  provisions  of  fhe  village  law  under  which  the  proposition  was 
submitted  and  the  proceedings  were  taken  to  issue  and  to  sell  the 
bonds  of  the  village  are  as  follows: 

"A  proposition  may  be  submitted  at  a  village  election  for  the  establish- 
ment of  a  system  of  waterworks  for  supplying  the  village  and  its  inhabitants 
with  water,  or  for  the  acquisition  of  an  existing  private  system,  at  an  ex- 
pense in  either  case  not  exceeding  the  sum  stated  in  the  proposition."  Section 
221.  "If  a  proposition  be  adopted  for  the  acquisition  of  an  existing  system 
of  waterworks,  the  t)oard  of  water  commissioners  may  purchase  the  same 
at  a  price  not  exceeding  the  sum  specified  therein."  Section  222.  Section 
128  provides,  "If  authorized  by  an  election,  money  may  be  borrowed  by  a 
village  upon  its  bonds  or  other  obligations,  payiible  in  future  fiscal  years, 
for. the  purpose  of  purchasing  *  •  *  waterworlis;"  and  section  129  pre- 
scribes the  form  and  manner  of  the  bonds  to  be  issued.  Section  69  provides 
that  "the  board  of  trustees  may,  upon  its  own  motion,  •  *  *  cause  to  be 
submitted  at  a  village  election,  a  proposition  upon  any  question  which  may 
be  lawfully  decided  thereat";  and  section  65  requires  the  board,  at  least 
10  days  before  the  electkm,  to  canse  notice  to  be  published  and  posted  of  the 
time  and  place  of  h<riding  the  election,  "and  setting  forth  in  full  all  propo- 
sitions to  be  voted  upon."  Section  00  requires  that  "all  votes  upon  a  propo- 
sition submitted  at  a  village  election  shall  be  by  ballot;  and,  unless  other- 
wise provided,  the  provisions  of  the  election  law,  relating  to  ballots,  apply 
to  propositions  submitted,  under  this  chapter";  and  section  41,  prescribing 
the  qualiflcatlons  of  a  voter  on  a  proposition,  says,  "He  must  be  entitled  to 
vote  for  an  olflcer,  and  he  or  his  wife  must  also  be  the  owner  of  property 
in  the  village  assessed  upon  the  last  preceding  assessment  roll  thereof." 

The  regularity  of  the  submission  of  the  proposition  to  the  qualified 
voters  is  not  questioned.  The  main  contention  of  the  appellant  is 
that  the  proposition  did  not  confer  authority  upon  the  board  of 
trustees  to  issue  the  bonds  of  th^  village.  This  depends  upon  the 
construction  to  be  given  to  the  words  "raised  upon  the  village  of 
Bosendale,"  which  the  appellant  maintains  conferred  authority  to. 
raise  money  for  the  purchase  of  the  water  system  by  taxation  only, 
and  not  by  the  issuing  of  bonds.  I  do  not  think  that  the  word 
"raised"  is  used  in  the  village  law  in  that  restricted  sense.  To  "raise 
money,"  in  its  ordinary  import,  is  simply  to  procure  it.  When  ap- 
plied to  an  individual  or  a  business  corporation,  it  means  the  pro- 
curing of  money  in  any  of  the  usual  methodS;^— by  note,  mortgage, 
or  other  obligation.  As  applied  to  municipal  corporations,  its  ordi- 
nary import  is  the  procuring  of  money  by  taxation  or  by  the  obliga- 
tions of  the  corporation.  The  usual  method  of  a  municipal  corpora- 
tion of  raising  money  for  ordinary  purposes  is  by  taxation;  for 
extraordinary  purposes,  by  its  obligations,  generally  in  the  form  of 
bonds.  Where  a  statute  authorizes  the  borrowing  of  money,  the 
words  "to  raise  money"  are  equally  apt  to  signify  raising  by  taxation 
or  by  municipal  obligation.  That  this  is  the  commonly  accepted  sig- 
nificance of  the  words  seems  to  me  to  be  beyond  controversy,  and 
this  too  is  their  legal  significance,  except  wheie  used  in  a  statute 
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in  which  it  appears  that  thej  were  intended  to  be  used  in  a  more 
restricted  sense.  I  do  not  thinly  that  the  case  of  Wells  v.  Town  of 
Salina,  119  N.  Y.  280,  23  N.  E.  870,  7  L.  K.  A.  759,  is  authority  for  the 
contention  of  the  appellant's  counsel  that  the  word  "raise,"  as  used 
in  statutes,  signifies  ezclusivelj  to  raise  by  taxation.  The  court 
did  not  attempt  in  that  case  to  give  a  legal  definition  of  the  word 
"raise"  as  used  in  all  statutes,  but  only  held  that  in  the  statute  under 
consideration  it  was  used  in  the  restricted  sense  of  raising  by  taxa- 
tion. The  question  there  was  as  to  the  power  of  the  supervisor 
to  give  notes  binding  on  the  town,  in  pursuance  of  resolutions  passed 
at  a  town  meeting,  to  defray  the  expenses  of  litigation.  It  arose 
under  a  section  of  the  revised  statutes  providing  that: 

"The  electors  of  each  town  shall  have  power  at  their  annual  town  meeting 
*  *  *  to  direct  the  Institution  or  defense  of  suits  at  law  or  in  equity,  in 
all  controversleB  between  such  town  and  corporations,  individuals  or  other 
towns,"  and  "to  direct  such  sum  to  be  raised  In  such  town  for  prosecuting 
or  defending  such  suits,  as  they  may  deem  necessary." 

The  court  there  said:  "What  is  here  meant  by  the  word  'raised'?" 
and  holds  that  it  there  means  raised  by  taxation,  for  the  reason,  as 
there  said,  that  the  statutes  under  consideration  relating  to  the 
"lowers,  duties  and  privileges  of  towns"  (Hev.  St.  pt.  1,  c.  11,  tits. 
1,  2)  do  not  confer  the  power  upon  towns  to  borrow  money,  and  that 
towns  possess  no  such  powers  unless  expressly  conferred  or  neces- 
sarily implied.  That  the  court  did  not  there  intend  to  restrict  the 
meaning  of  the  word  "raised,"  when  used  in  a  statute,  to  raising 
money  by  taxation  only,  is  evidenced  from  its  subsequent  explana- 
tion in  Birge  v.  Bridge  Co.,  133  N.  Y.  477,  31  N.  E.  609,  where  a  differ- 
ent significance  was  given  to  it.    In  the  latter  case  the  court  said: 

"It  is  urged,  however,  that  we  have  decided  in  the  Town  of  Salina  Case 
[supra]  that  the  provision  for  'raising  money'  in  a  statute  means  raising  it 
by  taxation  at  once,  and  not  by  the  means  of  borrowing  the  same  to  be  re- 
paid at  some  future  time.  That  is  true  In  the  limited  sense  in  which  it 
was  applied  In  the  Salina  Case.  We  were  asked  in  that  case  to  imply  a 
power  to  borrow  money  from  the  grant  of  power  to  raise  It  Considering 
the  purpose  of  the  grant  and  Its  terms,  and  looking  at  the  context,  we 
became  convinced  that  It  was  never  the  legislative  intent  that  towns  should 
have  the  power  to  borrow  money  for  the  particular  purpose  for  which  they 
were  given  power  to  raise  it  in  that  case." 

The  reason  for  limiting  the  meaning  of  the  word  "raise"  in  Wells 
V.  Salina,  supra,  to  raising  by  taxation,  does  not  exist  here,  where 
the  statute  expressly  provides  for  borrowing  money  upon  the  bonds 
or  other  obligations  of  the  village.  That  the  meaning  of  the  word 
"raise"  in  the  village  law  is  not  restricted  to  the  raising  of  money  by 
taxation  is,  I  think,  apparent  upon  examination  of  various  provisions 
of  the  act.  The  last  clause  of  the  section  quoted  (section  128),  which 
authorizes  the  borrowing  of  money  for  the  purpose  of  purchasing 
waterworks,  reads  as  follows: 

"No  contract  shall  be  made  involving  an  expenditure  by  the  village,  unless 
the  money  therefor  is  on  hand,  or  a  proposition  has  been  adopted  authoriz- 
ing the  board  of  trustees  to  raise  such  money." 

In  section  274,  relating  to  sewers,  entitled  "Expense  of  Construc- 
tion; How  Eaised,"  as  well  as  in  other  provisions  which  need  not  be 
eited,  it  is  obvious,  I  think,  that  the  word  "raised"  is  used  in  the 
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dense  of  procuring  money  either  by  taxation  or  by  municipal  obliga- 
tions. I  am  of  opinion  that  the  words  "raised  upon  the  village^  of 
Rosendale,"  contained  in  the  resolution  adopted  by  the  taxpayers*  at 
the  village  election,  were  not  only  appropriate  to  signify  the  procur- 
ing of  money  by  the  issuing  of  bonds,  but,  in  view  of  the  fact  that 
the  purchase  of  the  water  system  involved  the  extraordinary  expendi- 
ture of  f40,000,  being  about  9  per  cent,  of  the  assessed  valuation  of 
ithe  property  of  the  village,  they  were  understogd  by  the  taxpayers  to 
have  the  significance  attached  to  them  by  the  respondents;  and  the 
adoption  of  the  resolution  was  therefore  sufiQcient  authority  for 
the  exercise  by  the  board  of  trustees  of  the  discretion  confided  to 
them  to  issue  the  bonds  of  the  village  under  section  128  of  the 
village  law. 

The  court  did  not  err  in  its  refusal  to  receive  the  testimony  of  two 
of  the  plaintifE's  witnesses  as  to  how  they  had  voted  on  the  proposi- 
tion. They  were  shown  to  be  legal  voters,  and  that  fact  was  not  dis- 
puted. Assuming  that  it  was  the  purpose  of  the  plaintiff  to  prove  by 
the  oral  testimony  of  the  taxpayers  who  had  voted  on  the  proposi- 
tion that  there  was  not  a  majority  in  its  favor,  no  foundation  had 
been  laid  for  the  reception  of  such  testimony.  The  statute  has  made 
the  question  whether  or  not  a  proposition  had  the  assent  of  the  ma- 
jority of  those  voting  on  it  to  depend  upon  the  ballots  found  in  the 
box  at  the  close  of  the  polls,  as  evidenced  by  the  certificate  of  the  in- 
spectors, and  not  upon  the  frail  memory  of  voters  under  the  strain 
of  temptation.  Here  there  was  not  the  slightest  evidence  to  dis- 
credit the  certificate  of  the  sworn  officials,  none  tending  to  show  that 
illegal  votes  had  been  cast,  nor  the  existence  of  any  of  those  irregn- 
larilies  usually  found  in  contested  election  cases.  Indeed  the  testi- 
mony of  the  plaintiffs  witnesses  showed  that  the  election  had  been 
fairly  and  properly  conducted,  and  the  canvass  of  the  votes  made  by 
the  inspectors  openly  in  the  presence  of  watchers,  and  without  the 
shadow  of  suspicion  of  any  fraud  or  error.  Under  these  circum- 
stances, it  was  not  the  duty  of  the  court  to  enter  upon  an  investiga- 
tion by  the  testimony  of  voters  as  to  how  they  had  voted.  It  was 
said  by  the  court  In  People  v.  Thacher,  55  N,  Y.  536, 14  Am.  Rep.  312: 

"In  election  cases,  If  the  return  Is  discredited,  so  that  It  Is  no  longer 
evidence  of  the  right  of  the  party  claiming  under  It,  then  the  question  who 
received  the  majority  of  the  votes  Is  to  be  ascertained  by  other  legal  proof. 

•  *  *  In  this  case.  If  the  return  -was  rejected,  the  parties  were  remitted 
to  other  proof  to  ascertain  the  result  of  the  election  In  the  disputed  district." 

The  trend  of  recent  legislation  on  the  subject  is  to  preserve  invio- 
late the  secrecy  of  the  ballot.  Such  was  the  purpose  of  the  statute 
under  which  the  election  was  held  at  which  the  proposition  in  ques- 
tion was  submitted  to  the  voters.  As  was  said  by  the  court,  in 
referring  to  the  statute,  in  People  v.  Board  of  Onondaga  CJo.  Can- 
vassers, 129  N,  Y.  403,  29  N.  E.  327,  14  L.  K.  A.  624: 

"The  primary  aim  and  object  was  to  enable  the  voter  to  cast  a  ballot  for 
the  candidates  of  his  choice,  without  the  possibility  of  revealing  by  the  act 
of  voting  the  Identity  or  political  complexion  of  the  candidates  voted  for. 

•  •  •  It  is  reasonable,  Uierefore,  to  assume  that  any  construction  of  this 
statute  which  would  pei-mit  ballots  to  be  cast  and  counted  that  would  reveal 
the  way  the  voter  using  them  voted  should  be  avoided,  as  contrary  to  the 
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true  policy  and  Intent  of  the  law.    The  Idea  at  tbe  Tery  fonndatlon  of  the 
law  was  secrecy." 

Not  infrequently  tbe  same  reasons  exist  for  jealously  gnarding  the 
secrecy  of  tlie  ballot  when  propositions,  as  when  candidates,  are 
voted  on.  If,  under  the  facts  of  this  case  as  shown  when  the  rejected 
evidence  was  offered,  voters  may  be  compelled  to  testify  how  they 
voted,  a  ready  method  is  furnished  whereby  the  beneficent  purpose 
of.  the  statute  may  be  defeated.  We  do  not  hold  that  under  proper 
conditions  it  may  not  be  permitted  to  go  behind  the  returns  in  a 
direct  action  to  test  the  validity  of  an  election,  nor,  perhaps,  in  an 
action  of  this  character.  We  simply  hold  that  when  the  testimony 
was  offered  in  this  action  tbe  proper  occasion  had  not  arisen  for  its 
introduction. 

There  are  no  other  exceptions  to  the  admission  or  rejection  of  evi- 
dence for  which  the  judgment  should  be  reversed,  and  I  am  of  opinion 
that  it  should  be  affirmed,  with  costs. 

Although  an  appeal  was  taken  from  the  order  granting  an  addi- 
tional allowance,  the  question  was  not  raised  by  counsel  in  his  brief 
or  argument.  The  case  was  a  proi>er  one  for  an  allowance,  the 
amonnt  was  moderate,  and  the  order  should  be  affirmed. 

Order  granting  additional  allowance  affirmed,  without  costs.    All  concur. 

(02  App.  Div.  G90.) 

JERRY  V.  BLAIR  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    June  28,  lOOL) 

1.  Appeal  fhou  Jubtiob— Notice. 

Where  an  action  was  brought  before  a  justice  against  two  defendants, 
and  by  consent  was  dismissed  as  to  one,  and  Judgment  rendered  in  favor 
of  the  other  for  a  small  amount,,  a  motion  to-dismlss  the  appeal  should 
be  granted  where  the  notice  was  entitled  in  the  name  of  plaintiff  against 
both  defendants,  and  stated  that  both  defendants  appealed  from  a 
Judgment  rendered  In  their  favor  against  tbe  plaintiff;  there  being  In 
fact  no  such  Judgment. 
&  Same— Party  Aogrikvbd. 

Where  an  action  Is  brought  against  two  defendants,  and  dismissed  by 
consent  as  to  one,  such  defendant  Is  not  a  party  aggrieved  by  tbe  Judg- 
ment, under  Code  Civ.  Proc.  {  3045,  ao  as  to  have  a  right  to  appeal 
therefrom. 

Appeal  from  Clinton  county  court. 

Action  by  Herbert  E.  Jerry  against  Mary  Blair  and  another. 
Judgment  in  favor  of  one  defendant,  and  both  appeal.  From  an 
order  denying  a  motion  to  dismiss  the  appeal,  plaintiff  appeals.  Re- 
versed. 

This  action  was  brought  In  a  Justice's  court  to  recover  for  goods  sold  and 
delivered  and  accounts  assigned  to  the  plaintiff  of  the  value  of  $175,  less 
$150,  the  value  of  services  rendered  by  the  defendants.  The  answer  contains 
a  general  denial,  a  plea  of  misjoinder  of  parties  defendant  and  a  counter- 
claim In  favor  of  the  defendant  Mary  Blair  for  $100  for  services  rendered. 
On  the  trial  it  was  stipulated  that  the  matters  litigated  are  between  the 
plaintiff  and  the  defendant  Mary  Blair  Individually,  and  by  consent  of  the 
parties  the  action  was  dismissed  as  to  the  defendant  David  Blair,  and  con- 
tinued between  the  plaintiff  and  the  defendant  Mary  Blair.    On  June  18, 
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1800,  the  Justice  rendered  a  Judgment  In  favor  of  the  defendant  Mary  Blair 
against  the  plaintiff  for  $15.31  damages  and  $4-76  costs;  total,  $20.06.  On 
June  30th  a  notice  of  appeal  In  an  action  entitled,  "Justice  Court  Herbert 
B.  Jerry,  Plaintiff,  against  Mary  Blair  and  David  Blair,  Defendante,"  was 
served  by  the  defendants,  stating  that  the  defendants,  Mary  Blair  and  David 
Blair,  appeal  to  the  county  court  of  Clinton  county  "from  the  Judgment  ren- 
dered In  the  above-entitled  action  In  favor  of  the  defendants  against  the 
plaintiff,  June  13,  1900,  for  20  and  Vioo  dollars  damages  and  costs,  and 
demands  a  new  trial  In  the  appellate  court."  On  December  1st  the  attorney 
for  the  defendants  served  a  notice  of  trial  for  December  18th,  and  thereafter 
the  attorneys  for  the  plaintiff,  specially  appearing  for  the  motion,  served 
notice  of  motion  for  that  day  to  dismiss  the  pretended  appeal.  From  the 
order  denying  that  motion,  this  appeal  is  taken. 

Argued  before  PAKKEB,  P.  J.,  and  KELLOGG,  EDWABD8, 
SMITH,  and  OHASE,  JJ. 

S.  L.  Wheeler,  for  appellant. 
H.  S.  HafF,  for  respondent. 

KDWABDS,  J.  The  denial  of  the  motion  to  dismiss  the  appeal 
was  error.  There  was  no  such  judgment  as  the  one  from  which  the 
appeal  purports  to  be  taken.  Ck)ncededl7,  the  action  brought  in  the 
justice's  court  against  the  respondents  jointly  was,  by  consent  of 
parties,  dismissed  and  discontinued  as  to  the  defendant  David  Blair, 
and  continued  as  against  the  defendant  Mary  Blair,  in  whose  favor 
alone  judgment  was  rendered  by  the  justice.  The  defendant's  coun- 
sel contends  that  the  service  of  the  notice  of  appeal  was  the  com- 
mencement of  a  new  action  in  the  connty  court;  that  the  action 
which  in  the  justice's  court  was  discontinued  as  against  David  Blair 
was  revived  by  the  appeal  as  against  him.  This  is  unsound.  The 
C5ode  of  Civil  Procedure  does  not  provide  for  the  commencement  of 
an  action  in  the  county  court  by  an  appeal,  but  rather  for  the  trans- 
fer to  that  court  of  an  action  in  which  a  judgment  has  been  rendered 
in  a  justice's  court.  The  new  trial  in  the  county  court  is  on  the 
issues  formed  by  the  pleadings  in  the  justice's  court,  and  the  parties 
are  the  same  as  they  were  when  the  judgment  was  rendered.  David 
Blair  had  no  right  of  appeal.  He  had  ceased  to  be  a  party  to  the 
action,  and  was  not  "aggrieved  by  the  judgment"  Code  Qv.  Proc. 
§  3045.  The  disposition  of  the  motion  by  the  county  court  is  an  in- 
justice to  the  plaintiff,  who,  by  an  offer  to  compromise,  under  section 
3070  of  the  Code,  could  have  protected  himself  against  the  costs  of 
a  trial  in  the  county  court  if  the  defendant  Mary  Blair  had  appealed 
from  the  judgment  rendered;  whereas,  under  the  decision  made,  the 
new  trial  would  inevitably  result  in  costs  against  him,  as  he  has  no 
claim  against  the  defendants  jointly.  If  the  counsel  for  the  defend- 
ants, on  the  motion  to  dismiss  his  appeal,  had  asked  for  relief  by  rea- 
son of  any  mistake  or  inadvertence  of  his,  that  court  would  un- 
doubtedly have. permitted  an  amendment  of  the  notice  of  appeal. 
But  no  such  relief  was  asked  for.  He  there  insisted,  as  he  does 
here,  that  his  practice  was  regular,  and  he  must  accept  the  con- 
sequences. The  order  appealed  from  should  be  reversed,  and  the 
motion'to  dismiss  the  appeal  should  be  granted. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  granted, 
with  $10  costs.    All  concur. 
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(S6  Misc.  Bep.  460.) 

PEOPLE)  ex  reL  JAFFB  y.  FITZPATRIOE,  Clerk  of  Municipal  Conrt 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1901.) 

1.  MuKiciPAL  Courts — Jcbisdiction. 

In  the  absence  of  statute,  tbe  municipal  courts  have  no  power  to 
entertain  proceedings  to  vacate  satisfaction  pieces  filed  on  which  Judg- 
ments have  been  regularly  canceled  on  the  docket. 
Z.  Saub — Attobnet  and  Client — Lien. 

Code  Glv.  Proc.  §  66,  giving  attorneys  a  Hen  on  the  cause  of  action. 
Judgments,  etc.,  of  their  clients,  does  not  apply  to  the  municipal  courts 
of  the  city  of  New  York. 

Application  for  peremptorj  writ  of  mandamas  by  the  people,  on 
relation  of  Moses  JafFe,  against  Thomas  Fitzpatrick,  clerk  of  the 
Fifth  municipal  court  of  the  city  of  New  York.    Writ  denied. 

Thomas  Gilleran  and  Roger  Foster,  for  relator. 

J.  A.  Seidman,  for  defendants  in  judgment. 

S.  Fenchtwanger  and  A.  C.  Anderson,  for  respondent. 

McADAM,  J.  A  judgment  was  recovered  In  the  municipal  court, 
"Fifth,  district,  April  29,  1901,  in  favor  of  Louis  Shulman  against  Col- 
man  Schechter  et  al.,  for  |228.15,  damages  and  costs.  The  relator, 
the  attorney  for  the  plaintiff  in  that  action,  received  no  fee,  but  was 
to  have  for  his  services  50  per  cent,  of  the  recovery,  besides  the  tax- 
able costs.  On  May  1,  1901,  the  plaintiff  received  |50,  and  executed 
a  satisfaction  piece  of  the  judgment,  which  was  filed  with  the  clerk 
of  the  court,  and  the  judgment  was  thereupon  canceled  of  record. 
Laws  1857,  c.  844,  §  58;  N.  Y.  Consol.  Act  1882,  c.  410,  §  1408.  Upon 
proof  by  affidavit  that  the  defendants  knew  of  the  attorney's  lien, 
and  on  notice  to  the  defendants,  the  justice  of  the  municipal  court 
made  an  order  that  said  satisfaction  piece  be  vacated  and  set  aside  to 
the  extent  of  |128.65,  and  the  clerk  of  the  court  was  required  to  issue 
an  execution  for  that  amount  to  the  plaintifTs  attorney.  The  clerk, 
doubting  the  power  of  the  justice  to  make  the  order,  declines  to  issue 
the  execution,  and  the  present  application  is  for  a  writ  of  mandamus 
compelling  him  to  issue  the  same. 

Assuming  (but  not  deciding)  that  an  attorney  in  a  municipal  conrt 
action  has  a  lien  for  costs  similar  to  that  allowed  in  courts  of  rec- 
ord, the  question  still  remains  whether  the  powers  exercised  by 
courts  of  record  in  regard  to  the  enforcement  of  such  liens  have  in 
any  manner  or  to  any  extent  been  vested  in  the  municipal  court. 
The  municipal  court,  as  successor  of  the  district  courts,  is,  like  a 
justice's  court,  an  inferior  tribunal,  not  proceeding  according  to  the 
course  of  the  common  law,  but  Of  statutory  creation,  with  a  limited 
jurisdiction,  taking  nothing  by  implication.  Possessing  only  such 
powers  as  are  expressly  conferred  by  the  legislature,  the  court  must 
in  every  instance  show  express  authority  for  its  acts.  Jones  v. 
Read,  1  Johns.  Cas.  20;  Ahem  v.  Steamship  Co.,  11  Abb.  Prac.  (N. 
8.)  336;  Loomis  v.  Bowers,  22  How.  Prac.  361;  Loeb  v.  Smith,  24 
Misc.  Bep.  200,  62  N.  Y.  Supp.  677;  Beubenstein  v.  Silberfeld,  24 
Misc.  Rep.  201,  62  N.  Y.  Supp.  703;  Stone  v.  Miller,  62  Barb.  430; 
Bloom  v.  Huyck,  71  Hun,  252,  20  N.  Y.  Supp.  7.    No  statute  can  be 
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found  which  gives  to  the  mnnicipal  court  the  power  to  entertain  pro- 
ceedings to  vacate  satisfaction  pieces  filed  on  which  judgments  have 
been  regularly  canceled  on  the  docket,  or  to  make  any  orders  respect- 
ing the  same.  As  was  said  by  the  court  in  Flint  v.  Van  Dusen,  20 
Hnn,  at  page  607: 

"Courts  not  ot  record,  possessing  only  a  limited  jurisdiction,  have  no  such 
equitable  control  over  their  judgments  as  will  enable  them  to  adjudicate 
upon  and  enforce  Hens  thereon.  No  one  will  contend  that  a  Hen  exists  for 
services  rendered  In  a  justice's  court." 

See,  also,  Read  v.  Joselyn,  1  Sheld.  60. 

In  Harris  v.  Palmer,  5  Barb.  106,  the  court  said: 

"In  the  present  case  the  judgment  sought  to  be  set  off  Is  before  a  Justice 
of  the  peace,  and  upon  his  docket  appears  to  be  and  Is  In  fact  satisfied;  and 
I  do  not  see  but  he  would  be  a  trespasser  by  Issuing  an  execution  upon  It  on 
which  the  defendant's  property  should  be  taken.  If  It  was  in  a  court  of 
record,  perhaps  the  court  would  have  the  power,  upon  a  proper  application 
and  sufficient  facts  appearing,  to  vacate  the  satlsfnction  and  order  an  execu- 
tion. But  no  such  power  resides  In  a  justice's  court,  and  the  only  way  to 
test  the  plaintiff's  right  to  enforce  the  judgment  Is  to  bring  a  new  action 
upon  It,  when  perhaps  It  would  be  competent  for  him.  In  .answer  to  the 
proof  of  satisfaction  by  the  levy  and  sale,  to  show  the  facts  which  be  con- 
tends he  has  established  on  this  motion." 

See,  also,  Piper  v.  Elwood,  4  Denio,  165. 

The  court  in  Drago  v.  Smith,  92  Hun,  536,  36  N.  T.  Supp.  975, 
held  that  the  provisions  of  section  66  of  the  Code  of  Civil  Procedure, 
giving  an  attorney  a  lien  upon  his  client's  cause  of  action,  do  not 
apply  to  the  municipal  court  of  Buffalo.  We  find  no  provision  of  law 
making  this  section  applicable  to  the  municipal  court  of  the  city 
of  New  York.  After  a  satisfaction  piece  has  been  canceled  in  whole 
or  in  part,  the  revival,  as  far  as  the  same  affects  innocent  purchasers, 
is  regarded  as  a  new  judgment.  Beebe  v.  Bank,  1  Johns.  529,  3  Am. 
Dec.  353;  Taylor  v.  Ranney,  4  Hill,  619.  In  Carpenter  v.  Willett, 
28  How.  Prac.  225,  it  appeared  that  after  rendering  a  judgment  a 
district  court  justice  received  proofs  that  it  was  a  proper  case  for 
the  imprisonment  of  the  defendant,  and  made  an  order  for  such  im- 
prisonment. The  court  of  appeals  held  that  district  courts  have  no 
power  to  amend  their  judgments;  that  after  having  rendered  judg- 
ment the  justices  of  said  court  are  mere  ministerial  officers;"  and  that 
the  direction  made  subsequently  to  the  judgment  holding  the  defend- 
ant in  that  case  liable  to  imprisonment  was  absolutely  void.  The 
determination  of  the  right  of  lien  of  an  attorney  needs  jurisdiction 
of  an  equitable  nature  involving  the  making  of  orders  for  the  pay- 
ment of  money  and  the  deposit  of  securities  or  delivery  of  papers, 
and  compliance  with  such  orders  is  often  enforced  by  process  un- 
known to  justices'  courts.  It  is  clear,  therefore,  both  upon  principle 
and  authority,  that  the  justice  had  no  power  to  vacate  the  satisfaction 
piece,  and  that  the  clerk  properly  refused  to  recognize  the  order  as 
of  any  authority  whatever. 

The  motion  for  a  peremptory  writ  of  mandamus  must  therefore  be 
denied,  with  costs. 
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(61  App.  DlT.  621.) 

OIBBS  T.  J.  li.  HOBTON  IGB-ORSAM  00. 
(Supreme  Goart,  Appellate  Division,  Second  Department    May  81,  ISOL) 

ItBABS — Statute  of  Frauds— Spbcifio  Performancb. 

Where  a  contract  leaelng  property  Is  void  under  the  statute  of  frauds, 
but  the  tenant  enters  into  ix>88e88lon  and  pays  the  rent,  and  erects  a 
valuable  Improvement  on  the  premises,  the  contract  will  be  specifically 
enforced. 

Appeal  from  special  term. 

Action  by  one  Gibbs  against  the  J.  M.  Horton  Ice-Cream  Company. 
From  a  judgment  in  favor  of  the  plaintiff,  defendant  appeals.  Id- 
firmed.    The  following  is  the  opinion  of  the  special  term: 

The  first  question  to  be  determined  is,  was  the  oral  agreement  made  be- 
tween plaintiff  and  defendant  as  claimed  by  the  plaintiff  in  her  complaint? 
There  la  a  sharp  conflict  of  evldoice  between  the  plaintiff  and  the  defendant's 
superintendent  upon  this  point  Without  imputing  to  Mr.  Stewart  the  In- 
tention of  telling  anything  but  the  truth  concerning  the  transaction,  I  am 
nevertheless  convinced  that  the  agreement  was  made  at  the  time  and  sub- 
stantially as  claimed  by  the  plaintiff.  She  is  a  woman  who  is  engaged  in 
bnslness  for  herself.  She  had  no  person  to  rely  upon  to  look  out  for  her 
Interest  It  was  therefore  natural  that  she  should  be  anxious  to  be  assured 
as  to  tenure  of  the  place  where  she  had  been  doing  business  for  so  long  a 
time.  It  was  also  natural  that  she  should  remember  clearly  the  details  of 
the  agreement.  The  agreement  was  void  under  the  statute  of  frauds.  Are 
the  circumstances  such  that  the  plaintiff  Is  entitled  to  its  specific  performance 
in  equity?  First  She  has  paid  her  rent  regularly  up  to  the  time  defendant 
sought  to  dispossess  her.  She  remained  In  possession  under  the  agreement 
for  some  months,  and  by  virtue  of  the  agreement  she  has  made  valuable 
repairs  on  the  premises,  which  would  not  have  been  made  except  for  the 
agreement  It  Is  settled  that  the  payment  of  the  consideration  of  an  alleged 
contract  is  not  alone  suflSclent  to  authorize  Its  specific  performance,  but  It 
to  also  a  general  rule  that  when  the  consideration  has  been  paid,  and  pos- 
session under  the  contract  taken,  the  contract  will  be  specifically  enforced, 
and  to  take  the  case  out  of  the  rule  the  circumstances  must  be  peculiar 
and  exceptional.  Dunckel  v.  Dunckel,  141  N.  Y.  4S6,  36  N.  E.  406;  Pawling 
V.  Pawling,  88  Hun,  503,  33  N.  Y.  Supp.  780,  affirmed  in  150  N.  Y.  674,  44  N.  B. 
1127.  In  this  case  the  plaintiff  did  more  than  to  pay  rent  and  take  posses- 
sion. She  expended  considerable  upon  improvements  of  that  character  of 
permanency  that  she  would  not  have  made  except  upon  reliance  upon  the 
agreement  Upon  this  state  of  facts,  I  think,  under  the  authorities,  the 
plaintiff  has  made  out  a  case  entitling  her  to  the  relief  demanded  In  the 
complaint  Freeman  v.  Freeman,  43  N.  Y.  34,  8  Am.  Rep.  667;  Miller  v.  Ball, 
64  N.  Y.  28&    Judgment  is  directed  for  the  plaintiff,  with  costs. 

Argued  before  G00DBIC5H,  P.  J.,  and  WOODWARD,  HIBSGH- 
BEBG,  JENKS,  and  SEWELL,  JJ. 

Robert  H.  Elder,  for  plaintiff. 

James  and  Thomas  H.  Troy,  fcnr  defendant. 

PER  CURIAM.  Jndgment  affirmed,  on  the  opinion  of  SMITH,  J., 
at  special  term,  with  costs. 


(35  Misc.  Rep.  449.) 

IRVING  SAY.  INST.  v.  ROBINSON  et  aL 
(Supreme  Court  Special  Term,  New  York  County.    July,  1901.) 

llORTOAOBS — FORBCIiOSUDE — BXTTIKO   ASIDB   SaLB. 

A  judicial  sale  under  foreclosure  will  not  be  set  aside  on  application 
of  heirs  claiming  that  their  bid  was  Ignored  and  the  property  sold  for 
a  less  sum.  where  they  did  not  show  that  they  had  the  required  10  per 
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cent  of  their  bW  ■with  them  at  the  sale,  that  they  were  pecuniarily 
responsible,  or  that  the  property  ira>  worth  more  than  the  purchaser 
paid  t<ft  % 

Bill  for  foreclosnre  by  the  Irving  Sayings  Institation  againct  Julius 
A.  Bobinson  and  others.  Motion  by  defendants  to  set  aside  sale  un- 
der foreclosure  and  for  a  resale.    Motion  denied. 

Uriah  W.  Tompkins,  for  the  motion. 

F.  W.  Judge,  Jr.,  opposed. 

Fredericlc  W.  Littlefleld,  for  purchaser  at  sale; 

McADAM,  J.  Property  at  an  auction  sale  must  be  sold  to  the 
highest  bidder  (Gode  Civ.  Proc  §  1678),  which  means  the  highest  re- 
sponsible bidder, — one  ready  as  well  as  able  to  carry  out  the  terms 
of  sale  and  to  pay  down  the  10  per  cent,  deposits  required.  "The 
whole  theory  of  an  auction  sale  proceeds  upon  the  ground  that  the 
highest  responsible,  bona  fide  bidder  is  entitled  to  the  goods.-  Other- 
wise an  auction  is  a  farce.  •  •  •  Doubtless  the  auctioneer  must 
have  the  right,  for  his  own  protection,  to  reject  the  bids  of  an  ir- 
responsible party."  Benj.  Sales  (6th  Am.  Ed.,  by  Bennett)  454;  1 
Am,  &  Eng.  Enc.  Law  (1st  Ed.)  989;  Den  y.  Zellers,  7  N.  J.  Law,  153; 
Gray  t.  Veirs,  33  Md.  18;  Holder  v.  Jackson,  11  U.  C.  C.  P.  543; 
Green  v.  Meyer  (Sup.)  44  N.  Y.  Sapp.  81;  Leslie  v.  Brewing  CJo.,  31 
Misc.  Bep.  129,  64  N.  Y.  Supp.  1069;  Kinney  v.  Showdy,  1  Hill,  544. 
Eren  a  municipality  may  reject  a  higher  bid  of  men  of  doubtful  and 
unknown  financial  credit,  made  for  a  franchise,  and  accept  a  lower 
one  of  a  competing  corporation  of  known  financial  strength.  Bar- 
hite  T.  Telephone  Co.,  50  App.  Div.  25,  63  N.  Y.  Supp.  659;  In  re 
Marsh,  83  N.  Y.  431.  The  term  "highest  bidder"  necessarily  carries 
with  it  the  idea  of  financial  ability  of  an  amount  snfQcient  to  success- 
fully carry  out  the  undertaking  in  which  the  party  has  offered  to  en- 
gage. At  the  present  auction  sale  the  property  was  started  at  f  167,- 
000,  and  was  then  raised  by  a  bid  of  James  B.  Smith  to  |168,00O. 
Thereafter  a  lady  in  black  made  a  statement  as  follows:  "One  hun- 
dred and  eighty-two  hundred."  From  other  things  the  lady  in  black 
said,  her  evident  purpose  was  to  break  up,  rather  than  assist,  the  sale. 
The  moving  papers  also  allege  that  a  Mr.  Dunn  made  a  bid  of  |169,000, 
which  was  not  recognized.  No  one  seems  to  know  anything  about 
the  mysterious  Dunn,  his  domicile,  business,  or  responsibility;  and 
Dunn  himself  has  not  come  forward  to  tell  who  he  is,  or  what  he 
amounts  to  financially.  No  one  conducting  the  sale  beard  of  Dunn  or 
his  bid.  Emeline  S.  and  Mary  G.  Bobinson,  heirs  and  devisees  of  the 
owner  of  the  fee,  swear  that  they  bid  |200,000  for  the  property,  and 
that  their  bid  was  ignored.  While  they  were  evidently  acting  under 
excitement  and  almost  unconscious  of  what  they  were  saying  at  the 
sale,  the  court  would,  nevertheless,  if  there  was  any  evidence  of  their 
ability  to  carry  ont  the  purchase,  receive  the  mere  suggestioB  from  a 
responsible  source  of  an  offer  of  $200,000  as  entitled  to  great  weight. 
Considering  Smith's  bid  of  $168,000,  was  not  the  sum  of  $200,000 
rather  an  erratic  bid  to  follow?  Does  the  mere  circumstance  not  cast 
dotibt-apon  its  bona  fides?  In  addition  to  these  facts,  the  Bobinsons 
donot  riiow  that  they  had  $20,000  with  them  at  the  sale,  to  pay  the  re- 
quired 10  per  cent.,  and  from  their  silence  on  this  all-important  sub- 
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ject  it  is  safe  to  assome  that  they  did  not  cany  th^t  amount  of  money 
with  them  to  the  exchange  salesroom. -^  Every  one  knows  that  an 
auctioneer  at  a  sale  requires  ready  money,  and  that  a  person  without 
it  may  as  well  stay  away.  Unless  they  had  this  amount  of  money 
(120,000)  with  them,  they  were  not  entitled  to  be  recognized  as  bid- 
ders, and  even  if  they  bid  upon  the  property  the  auctioneer  had  the 
right  to  ignore  it.  Furthermore,  not  one  word  is  said  about  the  pe- 
cuniary responsibility  of  these  two  ladies;  no  offer  has  been  made  to 
bid  more  than  |168,000,  the  sum  the  property  brought  at  the  sale; 
and  not  a  particle  of  evidence  has  been  furnished  that  the  property  is 
worth  more  than  the  purchaser,  Mr.  Smith,  agreed  to  pay  for  it. 
Singularly,  all  these  things  so  pertinent  to  a  motion  for  a  resale  have 
been  omitted  from  the  moving  papers.  See  People  v.  Bank,  53  How. 
Prac.  336;  Brush  v.  Shuster,  3  Abb.  N.  C.  73;  Baker  v.  Baker,  22 
Wkly.  Dig.  137.  Several  cases  hold  that,  to  authorize  a  resale,  the 
rule  is  that  there  must  be  a  bona  fide  offer  of  an  increased  price,  with 
satisfactory  security.  Lansing  v.  McPherson,  3  Johns.  Ch.  424; 
Duncan  v.  Dodd,  2  Paige,  Ch.,  at  page  102;  Insurance  Co.  v.  Oakley, 
9  Paige,  Ch.,  at  pages  263,  264;  Baker  v.  Baker,  supra.  All  these 
rules  have  been  disregarded  by  the  moving  parties,  who  take  the  sole 
ground  that  they  were  technically  right,  and  the  sale  in  consequence 
irregular, — one  that  ought  to  be  set  aside  as  of  course.  Where  parties 
move  against  irregularities,  they  should  at  least  show  that  they  are 
technically  right  themselves.  To  prove  that  they  were  improperly 
ignored  by  the  auctioneer,  the  moving  parties  were  bound  to  establish 
their  right  to  recognition  by  the  presence  of  |20,000  at  the  sale. 
They  ought  to  have  made  known  their  pecuniary  responsibility  in 
some  reliable  manner,  and  shown  that  some  injury  had  come  to  them 
by  the  acts  of  which  they  complain.  Setting  aside  a  judicial  sale  is 
not  altogether  matter  of  course,  and  if  parties  intend  to  invoke  a  dis- 
cretion they  should  set  forth  facts  making  it  appear  to  the  judicial 
conscience  that  the  same  ought  to  be  exercised  in  favor  of  the  mov- 
ing parties.  Nothing  of  the  kind  has  been  done  here.  To  set  aside 
the  present  sale  would  be  to  encourage  illusory  and  "fake"  biddings, 
and  tend  to  bring  auction  sales  into  disrepute.  The  property  was 
regularly  sold,  at  a  fair  price,  to  the  highest  bona  fide  bidder,  whose 
purchase  should  not  be  disturbed. 

Motion  for  resale  denied,  with  $10  costs. 


<03  App.  Dlv.  1&) 

VEINSTOK  V.  VEINSTOK. 

(SnprenM  Oonrt,  Appellate  Division,  First  Department    July  9, 1901.) 

TbiaI/— Oroeb  for  Prbfbbbscb— Kotick— Suhficikhot. 

A  cau^e  on  the  general  special  term  calendar  cannot  be  put  on  the 
day  calendar  for  trial  until  14  days'  notice  is  given  by  the  iwrty  making 
the  motion  for  a  preference. 

Aj^eal  from  »pecial  term,  New  York  county. 
Action  by  Rashella  Veinstok  against  Moritz  YeinAok.    From  an 
•rder  granting  defendant  a  preference,  plaintiff  appeal^'.    Bever6^. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  PATTEKSON,  O'BEIEJJ, 
INGKAHAM,  and  LAUGHLIN,  JJ. 

George  J.  Gruenberg,  for  appellant. 
E.  I.  Yuells,  for  respondent. 

PATTERSON,  J.  This  order  should  be  reversed.  By  it  is  granted 
a  preference  to  the  defendant  in  the  trial  of  the  cause  upon  the 
ground  that  he  was  in  actual  custody  and  enduring  imprisonment 
under  an  order  of  arrest  issued  in  the  action,  and  was  unable  to  give 
bail.  The  preference  was  seemingly  granted  in  accordance  with 
rule  36  of  the  general  rules  of  practice.  The  application  was  made 
upon  an  affidavit,  and  upon  what  was  claimed  to  be  a  notice  of  trial, 
and  it  was  to  have  the  canse  "set  down  for  trial  at  an  early  day,"  it 
being  upon  the  general  special  term  calendar  of  the  court.  The  or- 
der provides  that  the  cause  be  set  down  for  trial  for  June  11,  1901, 
and  the  clerk  of  the  court  was  directed  to  put  it  upon  the  day  calen- 
dar for  trial  upon  that  day.  Issue  was  joined  in  the  cause  on  May  7, 
1901.  On  June  1st,  the  defendant  served  a  notice  of  trial,  dated  that 
day,  for  the  June  term,  to  begin  on  the  1st  Monday  of  June  (the  3d). 
No  other  notice  of  trial  was  served,  and  it  does  not  appear  that  there 
was  ever  any  consent  given  to  have  the  canse  placed  on  the  calen- 
dar for  any  particular  date.  The  notice  of  trial  served  by  the  defend- 
ant was  pnMnpfly  returned  by  the  plaintiff's  attorney,  who  refused  to 
accept  it  on  the  ground  that  it  was  insufficient  notice.  It  plainly 
appears  that  14  days'  notice  of  trial  was  not  given.  The  plaintiff  was 
entitled  to  that  notice.  The  canse  could  not  be  put  upon  the  day 
calendar  for  trial  until  such  notice,  peremptorily  reqnired  by  the 
Code  of  Civil  Procedure,  was  given,  and  until  it  was  upon  the  general 
calendar. 

There  was  no  authority  in  the  court  below  to  make  the  order  ap- 
pealed from,  and  it  should  be  reversed,  with  |10  costs  and  disburse- 
ments, and  the  motion  to  put  the  cause  on  the  day  calendar  should  be 
denied,  with  |10  costs.    All  concur. 


(62  App.  Dlv.  593.) 

PEOPLE  ex  rel.  PIERCE  v.  BBICB  et  «L 
(Supreme  Court,  Appellate  Dlylsion,  First  Department    July  9,  1901.) 

OOICTBMPT  OF   OOUHT — PUNISHMENT — ImPRISOKMBNT — WhKN   AUTHORIZED. 

Defendant  failed  to  obey  a  wiit  of  mandamus  commanding  him  to 
vote  for  the  Issuance  of  certain  corporate  stock  of  the  city  of  New  York. 
On  the  day  on  fvhlch  an  order  to  show  cause  why  he  should  not  be 
punished  for  contempt  In  not  obeying  such  writ  was  served  on  him,  be 
voted  for  the  Issuance  of  the  stock.  On  the  return  of  the  order  the 
court  adjudging  him  guilty  of  contempt  required  him  to  pay  the  expense 
of  the  proceedings,  and  ordered  him  confined  In  jail  for  10  days.  HeM, 
that  the  Imprisonment  was  unauthorized,  under  Code  Civ.  Proa  f  2285. 
providing  that,  when  the  misconduct  consists  of  an  omission  to  perform 
an  act  or  duty  which  It  Is  yet  In  the  power  of  the  offender  to  perform, 
be  shall  be  Imprisoned  only  until  he  has  performed  It  and  paid  the  flue 
Imposed,  since  he  bad  performed  before  the  sentence  was  pronounced. 

Appeal  from  special  term,  New  York  county. 
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Proceeding  for  contempt  of  court  by  the  people,  on  the  relation  of 
John  Pierce,  against  Stewart  M.  Brice,  impleaded  with  others.  From 
an  order  adjudging  defendant  guilt;,  and  from  an  order  denying  mo- 
tion for  reargument  (70  If.  T.  Supp.  346),  defendant  appeals.  Modi- 
fled  and  affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHLEN, 
O'BRIEN,  and  INQRAHAM,  JJ. 

John  M.  Bowers,  for  appellant. 
L.  Laflin  Kellogg,  for  respondent. 

PER  CURIAM.  We  do  not  think  we  are  warranted  in  disturbing 
any  of  the  conclusions  reached  by  the  learned  judge  at  special  term, 
excepting  that  relating  to  defendant's  punishment.  In  addition  to 
requiring  him  to  pay  |473.75,  to  cover  the  expenses,  the  order  directed 
further  that  the  defendant  be  confined  in  the  county  jail  for  a  period 
of  10  days.  This  we  do  not  think  the  court  had  power  to  do.  Section 
2285  of  the  Code  of  Civil  Procedure  provides: 

"Where  the  misconduct  proved  consists  of  an  omission  to  perform  an 
act  or  duty,  which  it  Is  yet  in  the  power  o(  the  offender  to  perform,  he 
shall  be  Imprisoned  only  untU  he  has  performed  it,  and  paid  the  fine  imposed. 
In  such  a  case,  the  order,  and  the  waiTant  of  commitment,  if  one  is  issued, 
moat  specify  the  act  or  duty  to  be  performed,  and  the  sum  to  be  paid.  In 
every  other  case,  where  special  provision  is  not  otherwise  made  by  law,  the 
offender  may  be  Imprisoned  for  a  reasonable  time,  not  exceeding  six  months, 
and  until  the  fine,  if  any.  Is  paid;  and  the  order,  and  the  warrant  of  com- 
mitment, if  any,  must  specify  the  amount  of  the  fine,  and  the  duration  of 
the  Imprisonment" 

Here  the  contempt  of  the  defendant  consisted  in  his  failure  to  obey 
a  writ  of  mandamus  compelling  him  to  vote  for  the  issuance  of  cer- 
tain corporate,  stock  of  the  city  of  New  York.  The  order  to  show 
cause  why  he  should  not  be  punished  was  served  on  him  on  August 
2, 1899,  on  which  same  day  he  voted  for  the  stock  as  commanded  by 
the  writ.  As  his  contempt  thus  consisted  in  an  omission  to  perform 
an  act  or  duty  which  was  performed  before  there  was  a  decision  or 
final  order  in  the  contempt  proceedings,  the  court  was  powerless  to 
imprison  the  defendant.  The  distinction  between  contempts  which 
consist  of  omissions  to  do  acts,  which,  when  done,  relieve  from  im- 
prisonment, and  those  affirmative  acts  of  resistance  to  the  orders  of 
the  court  wherein  imprisonment  may  be  imposed  on  the  offender,  has 
been  pointed  out  in  King  v.  Barnes,  113  N.  Y.  476,  21 N.  E.  182;  Fen- 
Ion  v.  Dempsey  (Sup.)  7  N.  Y.  Supp.  435;  King  v.  Flynn,  37  Hun,  330. 

The  order  adjudging  the  appellant  guilty  of  contempt  should  ac- 
cordingly be  modified  by  striking  out  the  provision  relating  to  im- 
prisonment, and  as  so  modified  affirmed,  without  costs  to  either 
party. 

(88  App.  Dlv.  204.)  ~  . 

HOLMAN  V.  GOSLIN. 
(Supreme  Court,  Appellate  Division,  First  Department.    July  9,  1901.) 

BDMMONS — MlBSPKLLING  OP  XaME— .TuKISDICTION. 

Where  the  original  summons  gave  defendant's  correct  name,  and  at 
the  time  of  the  service  of  the  summons  and  complaint  he  was  served  with 
an  order  of  arrest,  and  the  papers  on  -vvhlch  it  was  granted,  In  which 
papers  his  name  was  correctly  spelled,  the  fact  that  defendant's  name 
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was , mlBspelled  In  the  copy  of  the  summous  served  on, him  did  not  pre- 
v«it  t&e  coutt  tiom  aoqniring  jurisdiction. 

Appeal  from  special  term,  New  York  county. 

Action  bj  Qeorge  tV.  Holman  against  Alfred  B.  Goslin.  From 
an  order  Tacating  a  judgment  enter^  on  default,  defendant  appeals. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHLEN, 
PATTERSON,  and  LAUGHUN,  JJ. 

Jurden  E.  Seeley,  for  appellant. 
H.  K.  Ck)ddington,  for  respondent. 

HATCH,  J.  The  defendant  moved  to  vacate  the  judgment  herein 
for  the  reason  that  in  the  copy  of  summons  served  upon  him  he  was 
named  as  Alfred  R  Joslin,  instead  of  Alfred  R  CKMdln,  his  real  name. 
The  original  summons  gave  the  defendant's  correct  name,  and  at  the 
time  of  the  service  of  the  summons  and  complaint  he  was  also  served 
with  an  order  of  arrest,  and  the  papers  upon  which  the  same  was 
granted.  In  these  papers  his  name  was  correctly  spelled.  It  is  evi- 
dent, therefore,  that  the  defendant  was  apprised  that  he  was  the 
person  intended  to  be  served  as  the  defendant  in  the  action,  and 
was  not  misled  thereby  in  any  respect.  In  making-  this  motion,  he 
stands  upon  a  claimed  technical  legal  right.  That  the  claim  is  tech- 
nical enough  is  clearly  apparent,  and  it  ought  not  to  succeed  nnless 
the  court  be  constrained  thereto  by  an  inexorable  rule  of  law.  Prior 
to  the  11th  day  of  June,  1901,  the  decisions  upon  this  subject  were 
quite  inharmonious,  and  it  was  by  no  means  clear  that  the  defendant 
was  not  entitled  to  the  relief  for  which  he  asks.  The  court  of  ai>- 
peals,  however,  on  the  last-named  date,  in  the  case  of  Stnyvesant  v. 
Weil,  60  N.  E.  738,  settled  the  question  by  holding  that  the  object 
of  the  summons  is  to  apprise  the  party  defendant  that  the  plaintiff  in 
the  action  seeks  judgment  against  him,  and,  when  it  fairly  appears 
that  he  is  apprised  of  the  fact  that  he  is  the  party  intended  to  be 
served,  the  court  acquires  jurisdiction  to  render  judgment  in  the 
action.  Such  defects  are  amendable,  and  the  court  may  grant  the 
same  ex  parte.  There  is  much  reason  for  this  rule.  If  the  person 
is  fairly  apprised  that  the  action  is  brought  against  him  as  the  party 
intended  to  be  affected,  he  is  immediately  in  position  to  avail  himself 
of  every  legal  remedy  which  he  might  have  invoked  had  he  been  in 
all  respects  correctly  named.  Under  such  circumstsuaces,  he  is  called 
upon  to  act,  and  the  court  acquires  jurisdiction  to  render  such  a  judg- 
ment as  the  plaintiff,  by  his  pleading,  shows  himself  entitled  to.  In 
the  present  case  there  is  no  doubt  but  that  the  defendant  knew  that 
he  was  the  person  intended  to  be  proceeded  against.  The  court 
thereby  acquired  jurisdiction,  and  the  judgment  was  properly  ren- 
dered. 

Undoubtedly,  if  the  defendant  sought  to  be  relieved  from  his  de- 
fault upon  showing  that  he  was  misled  by  reason  of  the  mistake,  he 
would  be  entitled  to  relief.  Upon  the  papers  now  before  us  no  such 
claim  is  made. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  f  10 
costs  and  disbursements,  and  the  motioil  denied,  with  |10  costs.  All 
concur. 
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(85  Mlac.  Bep.  82.) 

MOUNT  T.  MOTFNT. 

(Snprems  Conrt,  Special  Term,  New  Zork  Oonnty.    May,  1901.) 

L  Ltmitattors— AccocKTiNO  BT  Trustxb. 

Limitations  did  not  run  against  an  action  by  a  tubstltnted  testamentary 
trustee  against  the  representatWes  of  a  deceased  trustee  for  an  accomit- 
Ing  as  to  the  trust  fund  until  a  repudiation  of  the  trust 
1  Samb— Pabtibs. 

In  an  action  by  a  substituted  testamentary  trustee  against  representa- 
tives of  a  deceased  trustee  for  an  accounting,  the  remainder-men  are 
not  necessary  parties. 

Action  by  Charlotte  A.  Mount,  trostee  nnder  will  of  Richard  K 
Mount,  against  Gertrude  M.  Mount,  executrix  of  Henry  B.  Mount. 
Judgment  for  plaintiff. 

C.  F.  Martin,  for  plaintiff. 
Morris  A.  Tyng,  for  defendant. 

LAWRENOE,  J.  The  facts  in  this  case  are  as  follows:  Richard 
E.  Mount  died  on  the  80th  day  of  March,  1880,  leaving  a  last  will 
and  testament,  which  was  duly  admitted  to  probate  on  May  5,  1880, 
by  the  surrogate  of  New  York  county.  Said  will,  among  other  spe- 
cific bequests,  directed  his  executors  to  set  aside  out  of  his  personal 
estate  the  sum  of  |5,000,  and  hold  the  same  in  trust  for  the  benefit  of 
his  nephew  Richard  H.  Mount  during  his  life,  and  at  his  death  to 
pay  over  and  divide  the  same  among  his  children  in  equal  shares. 
The  will  appointed  the  brother  of  the  testator  Henry  R  Mount,  and 
his  nephew  Henry  R  Mount,  as  executors.  The  brother  Henry  R. 
Mount  died  before  the  testator,  and  the  nephew  Henry  R  Mount 
qualified  as  sole  executor,  and  acted  as  such  up  to  the  time  of  his 
death,  which  occurred  on  the  29th  of  July,  1889.  Henry  R  Mount, 
the  executor  above  named,  left  a  last  will,  which  was  duly  admitted 
to  probate  by  the  probate  court  of  Orange,  where  said  Henry  R. 
Mount  resided  at  tlie  time  of  his  death,  and  letters  testamentary 
were  issued  to  the  defendant,  Gertrude  M.  Mount,  as  sole  executrix 
thereof.  After  proceedings  had  before  the  surrogate  of  the  county 
of  Kings,  N.  Y.,  letters  testamentary,  ancillary  to  those  already 
granted  by  the  probate  court  of  Orange,  N.  J.,  were  granted  to  said 
Gertrude  M.  Mount,  who  duly  qualified  as  such  executrix.  The  plain- 
tiff, Charlotte  A.  Mount,  was,  on  the  27th  day  of  August,  1900,  duly 
appointed  as  substituted  testamentary  trustee  in  the  place  and  stead 
of  said  Henry  R  Mount,  deceased,  and  she  duly  qualified  as  such 
substituted  testamentary  trustee  and  is  acting  as  such.  Plaintiff  has 
demanded  of  the  defendant  the  custody  and  control  of  the  said  trust 
fund,  and  of  the  accrued  interest  thereon,  and,  the  defendant  having 
refused  to  pay  over  the  same,  this  action  is  brought  to  recover  the 
fund. 

The  answer  of  the  defendant  sets  up  two  aflSrmative  defenses,  after 
putting  in  issue,  either  by  positive  denial  or  by  denial  of  any  knowl- 
edge or  information  sufficient  to  form  a  belief,  the  allegations  of 
the  complaint  Those  aflflrmative  defenses  are,  first,  that  the  cause 
of  action  stated  in  the  complaint  did  not  accrue  within  six  years  be- 
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fore  the  commencement  of  the  action,  or  within  six  years  before  the 
death  of  the  defendant's  testator,  said  Henry  R.  Mount,  nor  within 
ten  years  before  the  c<Hnmencement  of  this  action;  and  that  there 
is  a  defect  of  parties,  in  that  Richard  H.  Mount,  the  beneficiary 
named  in  the  trust  alleged  in  the  second  paragraph  of  the  complaint, 
has  two  children,  both  of  whom,  as  defendant  is  informed  and  be- 
lieves, are  residents  of  the  state  of  New  Yorls:,  and  are  not  made 
parties  defendant  to  this  action.  Upon  the  trial  of  the  action,  the 
plaintiff  offered  in  evidence  a  paper  produced  from  the  flies  of  the 
surrogate's  oflSce,  purporting  to  be  an  inventory  of  the  estate  filed 
by  Henry  R.  Mount,  as  executor  of  the  decedent.  The  paper  pur- 
ported to  be  dated  September,  1881,  but  was  not  filed  in  the  oflSce  of 
the  surrogate  of  the  county  of  New  York  until  the  day  of  the  trial  of 
the  action.  8ome  time  after  the  case  had  been  submitted  a  motion 
was  made  on  the  part  of  the  defendant  to  strike  ont  the  paper  offered 
in  evidence  on  the  trial,  on  the  ground  that  the  same  was  not  filed 
in  the  office  of  the  surrogate  by  the  said  Henry  R  Mount,  or  by  his 
authority  or  direction.  This  I  refused  to  do,  but  reopened  the  case 
for  the  purpose  of  inquiring  into  the  facts  attendant  upon  such  filing, 
and  to  enable  the  plaintiff  to  give  other  proof  that  the  fund  men- 
tioned in  the  will  of  Richard  E.  Mount  was  received  and  set  apart 
by  the  defendant's  testator.  In  pursuance  of  this  direction,  the 
parties  again  appeared  before  the  court  and  submitted  further  proofs. 
Under  the  explanation  given  by  the  {riiaintiff's  attorneys,  upon  that 
further  hearing,  as  to  their  reasons  for  filing  the  inventory,  I  do  not 
think  that  the  defendant's  counsel  is  justified  in  accusing  them  of  bad 
faith. 

As  to  the  affirmative  defenses  set  up  in  the  answer,  it  is  sufficient 
to  say  that,  as  a  general  rule,  the  obligation  of  a  trustee  to  account 
is  not  affected  by  the  statute  of  limitations  until  a  denial  or  repudia- 
tion of  the  trust.  Zebley  v.  Trust  Co.,  139  N.  Y.  461,  34  N.  E.  1067. 
In  this  case  there  was  no  denial  or  repudiation  of  the  trust  by  Henry 
R.  Mount,  so  far  as  the  evidence  discloses.  He  accepted  the  position 
of  executor  under  his  -ancle's  will,  and  acted  as  such  until  the  time  of 
his  death. 

As  to  the  point  that  there  is  a  defect  of  parties,  in  that  the  remain- 
der-men, the  children  of  Richard  H.  Mount,  are  not  joined  as  parties 
defendant,  T  understand  it  to  be  well  settled  that  it  is  not  necessary, 
in  an  action  brought  by  a  tmstee  to  recover  trust  property,  to  make 
the  cestuis  que  trustent  parties  to  the  action,  unless  the  action  in- 
volves and  requires  the  determination  of  rights  as  between  the 
beneficiaries  themselves,  or  as  between  them  and  the  trustees.  Such 
is  not  the  case  here.  In  re  Straut,  126  N.  Y.  201,  27  N.  E.  259.  Ir- 
respective of  the  inventory,  I  think  that  the  further  evidence  submit- 
ted on  the  second  hearing  is  sufficient  to  warrant  the  court  in  holding 
that  the  said  Henry  R.  Mount  became  possessed  of  the  specific  trust 
fund  of  |5,000,  directed  to  be  set  apart  by  the  will  of  Richard  E. 
Mount  for  the  benefit  of  his  nephew  Richard  H.  Mount.  The  evi- 
dence given  at  the  second  hearing  showed  that  Henry  R  Mount,  as 
executor,  etc.,  of  Richard  E.  Mount,  deceased,  had  satisfied  mortgages 
held  by  the  testator,  or  which  belonged  to  his  estate,  in  an  aggregate 
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amoont  of  over  f50,000.  This  ia  suflScient,  I  think,  to  require  the  de- 
fendant to  show  what  has  become  of  that  money.  It  must  be  as- 
sumed that,  in  satisfying  the  mortgages,  the  executor,  Henry  B. 
Mount,  received  eitter  their  face  value,  or  such  amount  as  remained 
unpaid  upon  them.  He  is  therefore  shown  prima  facie  to  have  been 
in  possession  of  more  than  sufficient  moneys  to  enable  him  to  fulfill 
the  direction  of  the  testator  to  set  apart  the  said  sum  of  |5,000,  and 
invest  it  in  good  security  for  the  benefit  of  his  nephew  and  his  chil- 
dren, as  directed  in  the  will.  I  am  therefore  of  the  opinion  that  the 
plaintiff  is  entitled  to  judgment  for  the  amount  of  said  principal  of 
f  5,000,  or  the  security  or  securities  representing  the  same,  with  inter- 
est from  the  date  of  the  creation  of  the  trust,  besides  the  costs  of 
this  action.  Draw  decision  and  judgment  accordingly,  and  settle  on 
two  days'  notice.  • 
Judgment  for  plaintiff,  with  costs. 


(86  Misc.  Rep.  66.) 

In  re  TOWNSBND  AVB. 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1901.) 

L  CoRDBMHATiON  Pbocrbdinos— Behefits— Absbssmbnt. 

hayra  1897,  c.  378,  control  condemnation  proceedings  of  the  city  of 
New  York  where  the  preliminary  report  of  commissioners  was  flled  after 
January  1,  1^,  and  the  commissioners,  therefore,  may,  under  section 
OSO  thereof,  assess  the  benefit  on  premises  along  the  line  of  the  Improve- 
ment to  the  extent  of  one-half  their  value  as  determined  by  the  com- 
missioners. 

8.  Same— iNBoniTABLB  Apportiokhbht. 

In  condemnation  proceedings  in  the  city  of  New  York  in  one  Instance 
property  of  a  certain  value  was  assessed  on  both  sides  of  the  improve- 
ment 80  per  cent,  more  than  the  cost  of  the  Improvement,  and  in  another 
case  where  property  was  taken  it  was  assessed  only  90  per  cent,  of 
the  cost  of  the  improvement.  Beld,  that  the  assessments  are  Inequitable, 
and  will  be  set  aside. 

In  the  matter  of  acquiring  title  to  Townsend  avenue,  in  the 
Twenty-Fourth  ward,  city  of  New  York.  Objections  to  confirmation 
of  report  of  commissi6ner  of  assessment.    Objections  sustained. 

John  Whalen,  Corp.  Counsel  (John  P.  Dunn,  Asst.  Corp.  Counsel), 
for  city  of  New  York. 

John  C.  Shaw,  for  Astor  estate. 
Gumbleton  &  Hottenroth,  for  objectors. 

LAWRENCE,  J.  There  are  only  two  objectors  to  the  confirma- 
tion of  the  report  in  this  proceeding.  Messrs.  Gumbleton  &  Hotten- 
roth, who  appear  for  Morris  B.  Schurck,  object  to  the  assessment 
levied  upon  premises  indicated  as  "No.  39"  on  the  benefit  map,  on  the 
ground  that  the  commissioners  have  no  authority  to  assess  said 
property  for  more  than  one-half  its  tax  valuation  as  fixed  on  the  date 
of  vesting  the  title  in  this  proceeding,  to  wit,  September  6,  1897.  It 
is  conceded  that  the  proposed  assessment  on  this  parcel  is  1550.50, 
and  that  its  tax  valuation  in  1897  was  |500.  It  is  tiierefore  contend- 
ed that  the  commissioners  have  no  authority  to  impose  a  greater 
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aBseasment  than  f  250,  being  limited  by  section  981  of  tiie  consolida- 
tion act  (chapter  410,  Laws  1882)  to  assessing  only  one-half  of  the 
ralaation  of  the  property  as  valued  by  the  tax  commissioners.  This 
objection  cannot  be  sustained,  for  the  reason  that  it  has  frequently 
been  held  that  in  any  street-opening  proceeding  pending  when  the 
charter  of  Greater  New  York  took  effect  the  commissioners  were 
limited  in  their  assessments  by  the  provisions  of  the  consolidation 
act  only  in  cases  where  the  preliminary  report  had  been  filed  before 
the  charter  took  effect,  and  that  in  all  other  proceedings  the  new  pro- 
visions of  the  charter  would  govern.  In  re  Whitlock  Ave.,  61  App. 
Div.  436,  64  N.  Y.  Supp.  717;  In  re  East  175th  St.,  49  App.  Div.  114,  63 
N.  Y.  Supp.  468.  It  is  also  conceded  that  in  the  present  proceeding 
the  commissioners  filed  their  preliminary  report  on  December  9, 
1898,  and  I  agree  *with  the  counsel  to  the  corporation  that  the  pro- 
ceedings were,  therefore,  governed  by  the  provision  of  Greater  New 
York  Charter,  §  980,  which  provides  that  such  commissioners  shall 
"in  no  case  assess  any  house,  lot,  improved  or  unimproved  lands,  more 
than  one-half  the  value  of  said  house,  lot,  improved  or  unimproved 
land,  as  valued  by  them."  Inasmuch  as  it  appears  that  the  property 
in  question  amounted  to  at  least  two  city  lots,  which  are  worth 
fl,000  apiece,  it  is  apparent  that  the  provision  of  the  charter  of 
Greater  New  York  has  not  been  violated.  The  objections  filed  to  the 
assessments  levied  on  lands  belonging  to  the  trustees  of  Astor  relate 
to  benefit  numbers  12,  22,  24,  25,  and  26.  It  appears  that  this  tract 
of  land  has  a  frontage  on  Jerome  and  Walton  avenues  and  171st 
street,  and  that  the  awards  for  the  lands  which  are  taken  make  a  total 
of  18,610.20,  while  the  assessments  against  the  remaining  property 
aggregate  the  sum  of  |10,146.75.  It  is  objected  by  Mr.  Shaw,  who 
appears  for  the  Astor  trustees,  that  the  assessment  on  its  face  is  in- 
equitable as  made  up  by  the  commissioners,  not  only  with  regard  to 
the  Astor  property^  but  with  regard  to  other  parcels  of  property  along 
the  line  of  the  Improvement;  and  a  tabidated  statement  of  the 
awards  by  blocks,  and  the  assessments  on  the  adjoining  property  by 
blocks,  running  from  Townsend  avenue  to  the  easterly  and  westerly 
side  of  the  area  of  assessment,  on  both  sides  of  the  improvement,  is 
presented  by  him.  From  that  statement,  which  is  justified  by  the 
papers  presented,  it  appears  that  there  were  some  buildings  taken, 
which  were  situated  upon  the  block  between  172d  street  and  Belmont 
street,  and  that  the  amount  of  the  award  is  |5,763.81.  Of  this 
amount  the  commissioners  assessed  one-third  upon  the  city,  amount- 
ing to  11,921.72,  leaving  ?3,842  of  the  awards  for  buildings  to  be  as- 
sessed along  the  line  of  the  improvement.  It  also  appears  that  all 
the  property  between  170th  and  171st  streets,  which  is  taken  in  this 
proceeding,  is  awarded  the  sum  of  |7,131.67,  and  that  the  total 
amount  assessed  on  either  side  of  the  improvement,  from  Townsend 
avenue  to  the  outer  area  of  assessment  on  both  sides  of  the  improve- 
ment is  f9,179.56,  or  $2,047.89  more  than  the  actual  cost  of  the  im- 
iwovement.  On  the  next  block  it  appears  that  a  small  piece  of  prop- 
erty owned  by  the  Astor  trustees  is  taken,  for  which  an  award  has 
been  made  of  fl,515.30.  The  total  awards  on  that  block  are 
18,691.95,  and  the  commissioners  have  assessed  upon  the  property  on 
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either  side. of  the  iiaproTement  |8,178.91,  bo  that  where,  in  the  one 
instance,  they  paid  |7,131,  they  assessed  back  on  both  sides  of  the 
improTement  |9,179,  while  in  the  other  instance,  where  tbej  paid 
98,691,  they  assessed  back  on  both  sides  of  the  improvement  f8,lTS; 
that  is,  in  one  case  they  assessed  aboat  30  per  cent,  more  than  the 
cost  of  the  improvement,  while  in  the  other  case  they  assessed  only 
90  per  cent,  of  the  cost  of  the  improvement  On  the  block  between 
172d  and  Belmont  streets  it  appears  that  the  total  land  damages 
amount  to  |21,563,  and  that  the  assessments  on  both  sides  of  the 
improvement,  from  Townsend  avenue  to  the  outer  edge  of  the  area 
of  the  assessment,  is  f  17,287,  being  a  little  less  than  80  per  cent,  of 
the  land  damages.  This  does  not  include  ^,Si2,  the  amount  of  the 
award  for  buildings,  which  is  left  to  be  assessed  after  the  assessment 
upon  the  city  of  |1,921,  being  one-third  of  the  award  for  the  said 
buildings;  and,  adding  this  f 3,842  to  the  land  damages,  there  is  a 
total  of  f  25,406  awarded  to  the  owners  of  property  taken,  while  these 
blocks  were  only  assessed  f  17,287,  not  quite  70  per  cent,  of  the  cost. 
I  agree  with  the  counsel  for  the  Astor  trustees  that  the  rule  of  appor- 
tionment for  benefit  along  the  line  of  the  improvement  is,  therefore, 
irrational,  inequitable,  and  unjust,  and  it  seems  to  me  that  the  court 
is  bound,  under  such  circumstances,  to  send  back  the  report  for 
revision  and  correction.  In  other  words,  while  I  fully  recognize  that, 
upon  questions  of  benefit  and  damage,  the  commissioners'  report  is 
entitled  to  more  respect  than  the  verdict  of  a  jury,  it  seems  to  me 
that  the  apportionment  that  has  been  made  of  the  assessments  along 
the  line  of  this  improvement  are  violative  of  principle,  and  ought  not 
to  be  sustained.  Draw  order  accordingly,  and  settle  on  two  days' 
notice. 
Ordered  accordingly. 


(35  Misc.  Hep.  77.) 
MASON  T.  EVENING  STAR  NEWSPAPER  00.  OF  WASHINGTON.  D.  0. 
(Supreme  Ck>nrt,  Special  Term,  New  Yoti.  Oonnty.    May,  190L) 

CONSOI'IDATIOK   OF  CAUSES. 

Plaintiff  brought  two  actions  in  the  same  court  against  the  same  de- 
fendant, (or  breach  of  the  same  contract,  claiming  In  one  case  as  the 
assignee  of  a  domestic  corporation,  and  in  the  other  as  the  assignee 
of  a  foreign  corporation  bearing  the  same  name.  Beld,  that  defendant's 
motion  to  consolidate  the  two  actions  would  be  denied,  where  it  was 
doubtful  which  of  these  corporations  defendant  contracted  with,  unless 
he  would  stipulate  that  plaintiff  could  elect  with  which  action  the  other 
should  be  consolidated,  and  that  the  defendant  would  not  object  that 
two  causes  of  action  were  Improperly  Joined,  or  move  that  piiiintiff 
should  be  called  upon  to  elect  on  which  cause  of  action  he  would  stand. 

Actions  by  Frederick  O.  Mason  against  the  Evening  Star  News- 
paper Company  of  Washington,  D.  C.    Motion  to  consolidate. 

William  C.  Davis,  for  plaintiff. 

Swayne,  Swayne,  Morris  &  Fay,  for  defendant 

SCOTT,  J.    These  are  two  actions  by  the  same  plaintiff  against 
the  same  defendant,  brought  to  recover  damages  for  the  breach  of 
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the  Bame  contract.  The  motion  is  to  consolidate  them.  8ach  a 
motion  is  addressed  to  the  sound  discretion  of  the  court.  C5ode  Civ. 
Proc.  §  817.  The  defendant  made  a  contract  with  a  corporation 
known  as  the  "Associated  Press"  for  the  furnishing  of  news  for  a 
stated  price  per  week.  This  contract  was  assigned  by  the  Associ- 
ated Press  to  another  corporation,  known  as  the  "United  Press," 
which  assignment,  as  it  is  alleged,  was  consented  to  and  acquiesced 
in  by  the  defendant.  It  is  further  alleged  that,  after  the  assignment 
of  the  contract,  the  United  Press  continued  to  fulfill  the  obligations 
originally  undertaken  by  the  Associated  Press,  until  the  defendant 
refused  further  to  abide  by  the  contract,  and  for  this  refusal  the  pres- 
ent actions  are  brought.  It  appears,  however,  that  there  were  two 
corporations  known  as  the  "United  Press," — one  organized  under  the 
laws  of  the  state  of  Illinois,  and  the  other  under  the  laws  of  the  state 
of  New  York.  Their  affairs  seem  to  have  been  somewhat  inter- 
woven, and  there  is  a  question  to  which  of  the  corporations  thus  bear- 
ing the  same  name  the  contract  between  the  defendant  and  the  Asso- 
ciated Press  was  assigned.  The  plaintiff  is  assignee  for  benefit  of 
the  creditors  of  the  United  Press  of  New  York,  and,  as  such,  brought 
one  of  these  actions,  claiming  that  the  contract  in  question  had  been 
assigned  to  that  corporation.  The  United  Press  of  Illinois,  claim- 
ing that  it  was  to  it  that  said  contract  had  been  assigned,  executed 
an  assignment  of  its  claim  for  damages  thereunder  to  one  Walter 
P.  Phillips,  who  began  an  action  in  this  court  against  the  defendant 
to  recover  damages  for  the  breach  of  said  contract.  Subsequently, 
Hiillips  assigned  any  claim  for  damages  he  might  have  to  the  plain- 
tiff, who  was  substituted  as  plaintiff  in  the  action  originally  brought 
by  said  Phillips. 

To  justify  a  consolidation  of  two  actions,  it  is  not  suflScient  to 
show  that  they  are  between  the  same  parties,  and  that  the  causes  of 
action  are  such  as  may  be  joined  in  one  complaint.  8o  much  must 
be  shown,  at  all  events,  and,  nntil  it  is  shown,  no  occasion  arises  for 
the  court  to  exercise  its  discretion.  In  order  to  call  into  operation 
the  discretion  of  the  court  in  favor  of  the  motion  to  consolidate,  the 
defendant  must  go  further,  and  show  either  that  no  defense  is  intend- 
ed, or  that  the  questions  which  will  arise  are  substantially  the  same 
in  both  actions.  When  different  questions  are  to  be  litigated,  it  is 
usual  for  the  court  to  deny  the  application.  Wilkinson  v.  Johnson, 
4  Hill,  46;  Dunning  v.  Bank,  19  Wend.  23.  The  reason  given  for  this 
rule,  which  is  that  the  witnesses  may  be  different  in  tte  two  suits, 
and  that  the  jury  may  be  embarrassed  by  the  investigation  upon  one 
trial  of  several  transactions  having  no  connection  with  each  other, 
does  not  apply  to  the  present  case,  because  the  evidence  will  be  sub- 
stantially the  same  in  each  case;  the  question  being  as  to  what  in- 
ference should  be  drawn  from  the  facts  as  to  the  identity  of  the  par- 
ticular United  Press  to  which  the  assignment  was  made  by  the  Asso- 
ciated Press.  As  the  case  stands  at  present,  the  plaintiff  says  to 
the  defendant:  "You  made  a  contract  with  one  of  two  corporations 
bearing  the  same  name.  That  contract  you  broke.  I  do  not  know 
with  which  corporation  you  contracted,  but  I  hold  the  assignment  of 
the  claims  of  both,  and  therefore  am  entitled  to  recover  damages  in 
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either  case."  The  defendant  does  not  deny  that  it  made  a  contract 
with  one  of  the  two  corporations,  but  leaves  it  to  the  plaintiff  to 
show  with  which  particular  corporation  it  so  contracted.  Clearly, 
there  is  here  a  single  issue,  which  ought,  if  possible,  to  be  tried  in 
a  single  action.  The  plaintiff,  however,  apprehends  that  if  the  ac- 
tions be  consolidated  he  may  be  confronted  with  one  or  both  of  two 
embarrassments — ^First,  it  may  be  said  that  the  claims  are  incon- 
sistent, and  therefore  cannot  be  united  in  a  single  action ;  and,  sec- 
ond, he  may  now,  or  at  some  future  time,  be  called  upon  to  elect  upon 
which  cause  of  action  he  will  stand.  It  is  doubtful  whether  the 
claims  can  be  said  to  be  inconsistent,  because  they  are  both  for  the 
same  breach  of  the  same  contract.  The  question  of  election  is,  how- 
ever, more  serioas.  The  plaintiff  himself  does  not  seem  to  have  been 
a  party  to,  or  in  any  wise  connected  with,  the  assignment  of  the  con- 
tract from  the  Associated  Press  to  the  United  Press.  He  has  there- 
fore no  more  knowledge  as  to  which  United  Press  was  the  assignee  of 
the  contract  than  the  defendant  has.  All  he  can  do  is  to  present  the 
facts  to  the  court,  leaving  it  to  the  jury  to  say  which  United  Press 
was  the  true  assignee.  If  the  actions  are  consolidated,  that  question 
will  not  even  be  important,  because  the  plaintiff  alleges  that  he  holds 
whatever  claim  either  had.  He  should  not  be  called  upon  to  run  any 
risk  as  to  what  the  jury  may  find  upon  the  state  of  facts  which  will 
be  presented.  The  motion  to  consolidate  will  be  granted  upon  the 
following  terms:  First,  that  the  plaintiff  be  permitted  to  elect  with 
which  action  the  other  shall  be  consolidated;  second,  that  the  defend- 
ant stipulate  that  it  will  not,  by  demurrer  or  otherwise,  object  that 
the  two  causes  of  action  are  improperly  united  in  the  same  action,  and 
will  further  stipulate  that  no  motion  or  suggestion  will  be  made,  at 
any  time  before  the  verdict  is  rendered,  that  the  plaintiff  be  called 
npon  to  elect  upon  which  claim  he  will  stand.  If  the  defendant  is 
unwilling  to  thus  stipulate,  the  motion  to  consolidate  will  be  denied, 
with  f  10  costs. 
Ordered  accordingly. 


QVi  MUc  Bep.  107.) 

In  re  DOLQE'S   BSTATB. 

In  re  BRBOKWOIiDT. 

(Supreme  Court,  Special  Term,  Onondaga  County.    May,  1901.) 

Ikboltbkot— Prefkbhbd  Lien. 

A  creditor  of  an  Insolvent  firm  alleged  that  shortly  before  its  failure 
be  forwarded  to  the  firm  proceeds  of  a  renewal  note  to  take  up  other 
notes  of  his,  which  renewal  note  had  been  discounted  by  said  firm. 
Held  that,  without  evidence  that  snch  proceeds  came  Into  the  hands 
of  the  receiver  of  such  firm,  the  creditor  had  no  specific  lien  on  the 
assets  as  against  the  receiver. 

In  the  matter  of  the  estate  of  Dolge  &  Son.  Motion  by  receiver 
to  confirm  report  of  referee  holding  that  Julius  Breckwoldt  is  an  un- 
preferred  creditor,  instead  of  a  lien  creditor,  as  alleged  by  said  claim- 
ant.   Beport  confirmed. 
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Eeman  Bros.  &  Quinn,  for  the  motion. 
Charles  J.  Palmer,  opposed. 

HISC50CK,  J.  Some  of  the  material  facts  which  appeared  npon 
the  trial  of  this  claim  are  as  follows :  Dolge  &  Bon  held  notes  against 
the  claimant  in  March,  1898,  amounting  to  upwards  of  f  2,700.  Upon 
March  22,  1898,  he  mailed  to  the  firm  his  note  for  f  1,806.17,  with 
which  to  provide  for  the  payment  of  so  much  of  said  two  notes  ma- 
turing in  April,  1898,  as  he  intended  not  to  pay.  The  firm  mailed 
a  package  of  notes  to  its  broker,  one  Waters,  in  Buffalo,  who  sold  a 
portion  of  them,  including  the  plaintiff's  note,  for  f4,652.35,  receiving 
a  draft  for  that  amount.  He  sent  to  Dolge  &  Son  a  draft  for  f 4,000, 
and  the  balance,  f  652.35,  in  cash,  he  deposited  to  his  credit  in  the 
Citizens'  Bank  of  Buffalo.  This  took  place  on  or  about  April  6, 1898. 
April  11, 1898,  Mr.  Mills,  the  receiver  of  said  Dolge  &  Son,  which  was 
a  co-partnership,  was  appointed.  I  regard  it  as  established,  as  found 
by  the  referee,  that  no  part  of  said  f4,000  proceeds  of  said  notes 
mailed  to  the  firm  as  aforesaid  came  into  the  hands  of  the  receiver. 
Upon  April  19,  1898,  Waters  purchased  a  draft  for  |628.54,  the 
balance  of  the  proceeds  of  the  above-mentioned  notes  received  by 
him,  less  f  28.81,  expenses,  etc.,  which  he  mailed  to  the  firm  of  Dolge 
&  Son  at  its  old  office  address.  Said  draft  has  never  been  received 
by  Mr.  Mills,  as  receiver,  or,  so  far  as  can  be  discovered,  by  any  one 
else  who  was  entitled  to  it,  and  has  never  been  paid  or  presented  for 
payment.  And  said  balance  has  never  been  paid  over  to  the  receiver, 
and,  so  far  as  appears,  still  remains  in  the  hands  of  Mr.  Waters,  sub- 
ject to  said  outstanding  draft.  Under  these  circumstances,  I  think 
that  the  report  of  the  referee  must  be  confirmed,  so  far  as  it  holds 
that  the  claimant  has  no  specific  or  special  claim  or  lien  upon  the  as- 
sets in  the  hands  of  the  receiver  as  against  other  creditors.  None 
of  the  proceeds  of  the  batch  of  notes  discounted  as  aforesaid,  and 
which  included  claimant's,  has  come  into  his  hands.  Four  thousand 
dollars  thereof  was  spent  and  is  accounted  for  before  his  receiver- 
ship, and,  while  he  is  or  may  be  entitled  to  collect  said  balance  of 
1628.54,  he  has  not  done  so,  and  has  not  got  that  sum  in  his  hands. 
I  have  no  doubt,  however,  that  the  note  received  by  Dolge  &  Son 
from  the  claimant  was  received  by  them  for  the  purposes  of  in  part 
retiring  the  old  notes  so  held  by  them,  and  for  that  specific  purpose, 
and  so  far  as  the  proceeds  of  the  new  note  were  applied  to  other  pur- 
poses it  was  a  diversion,  intentional  or  otherwise,  and  that  claim- 
ant, having  been  compelled  to  pay  the  old  notes,  has  a  claim  npon 
the  proceeds  of  the  lot  of  notes  discounted,  including  his  still  in  the 
hands  of  Mr.  Waters.  The  latter  is  not  a  party  to  this  proceeding, 
and  relief  against  him  must  be  sought  in  other  ways.  Bank  t. 
Peters,  123  N.  Y.  272,  25  N.  E.  319. 

Ordered  accordingly. 
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In  re  SUMMIT  AVE. 

(Sapreme  Court,  Special  Torm,  New  York  Oonatf.    May,  1901.) 

1.   COHBBHSATION'PMOCBEDrNOS— COHPETBHOT  OF    COMMI88tONER8. 

An  objection  to  the  competency  of  a  comwisgioner  of  estimate  and 
aasesament,  first  raised  on  confirn^itlon  of  his  report,  comes  too  late, 
where  he  makes  affidavit  that  he  had  disposed  of  any  property  owned 
by  him  within  the  area  of  assessment  before  the  filing  of  the  report 
)L  Same — SoBSTANTrxi.  Awakd. 

Where  land  is  taken  by  a  city  In  condemnation  proceedings,  the  owaat 
thereof  Is  entitled  to  substantial  award,  though  other  parties  had  ease- 
ments in  the  land. 
8.  Same. 

Where  a  city  destroys  buildings  erected  with  the  consent  of  the  own- 
ers of  private  easements  in  the  land,  which  is  shown  by  a  map  to  have 
once  been  a  street,  but  which  was  neither  worked  nor  opened  as  such 
within  six  years  from  the  filing  of  the  map,'  the  owner  of  the  buildings 
Is  entitled  to  a  substantial  award. 
i.  Sake.         < 

An  award  of  $83.76  to  an  owner  of  land  valued  at  |62S,  and  an 
award  of  $486.85  to  an  owner  of  land,  with  the  buildings,  valued  at 
$4,180,  Is  not  a  substantial  award,  within  the  law,  requiring  a  sub- 
stantial award  to  parties  on  condemnation  of  land  by  a  city. 

In  tbe  matter  of  acquiring  title  to  Sammit  avenue,  from  East 
161st  street  to  East  166th  street,  in  the  city  of  New  York,  Objec- 
tions to  confirmation  of  report  of  commissioners.  Objections  sus- 
tained. 

John  Whalen,  Corp.  Counsel  (John  P.  Dunn,  Asst.  Corp.  Counsel), 
for  city  of  New  York. 

McCarty  &  Baldwin  and  Robert  J.  Fox,  for  objectors. 

LAWRENCE,  J.    In  this  case  I  am  of  the  opinion: 

1.  That  the  amounts  awarded  to  the  objectors,  Weinstock  and 
Pnrdy,  for  the  parcels  shown  on  the  damage  map  as  Nos.  67  and 
58,  cannot  be  said  to  be  so  inadequate  as  to  justify  the  court  in 
interfering  with  the  determination  of  the  commissioners.  ■  The  com- 
missioners were  not  concluded  by  the  opinion  as  to  value  given  by 
the  exi)ert  who  was  examined  on  behalf  of  the  property  owners, 
and  were  entitled  to  act  upon  their  own  judgment  as  to  that  sub- 
ject, as  has  been  frequently  held  in  proceedings  of  this  nature.  City 
of  Syracuse  v.  Stacey,  45  App.  Div.  260,  60  N.  Y.  Supp,  1106,  and 
cases  cited. 

2.  The  objection  to  tlie  competency  of  Mr.  Brown  to  act  as  one 
of  the  commissioners  is  not  well  taken,  for  the  reason  that  the  ob- 
jectors appeared  before  the  commissioners  and  litigated  before  them 
without  objection,  and  also  because  the  aflQdavit  of  said  commis- 
sioner, read  in  reply  to  the  aflSdavlts  in  support  of  such  objection, 
shows  that  he.  did  not  own  any  property  wi^n  the  area  of  assess- 
ment, and  that  the  property  referred  to  in  the  objector's  afiBdavit, 
owne^  by  him  and  his  mother,  was  disposed  of  before  the  filing  of 
the  final  report.  In  re  Southern  Boulevard,  8  Abb.  Ftac.  (N.  S.) 
447;  In  re  Opening  of  Spuyten  Duyvil  Parkway,  67  How.  Prac 
841;  In  re  Cooper,  98  N.  Y.  607. 
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3.  With  regard  to  the  objections  urged  by  Mr.  Fox  on  behalf  of 
the  Messrs.  Devoe  and  Mrs.  Bajnor,  I  think  that  it  is  quite  clear 
that  there  were  private  easements  in  the  street  shown  upon  the 
map  of  High  Bridgeyille,  which  was  filed  in  the  office  of  the  clerk 
of  Westchester  county.  The  street  delineated  upon  that  map  never 
became  a  public  highway  or  street,  because,  under  Acts  1861,  c.  311, 
as  it  was  not  opened  or  worked  within  six  years  from  the  time 
of  the  filing  of  such  map,  it  ceased  to  be  a  road  or  street  for  any 
purpose,  as  regards  the  public.  I  do  not  think,  however,  that  it 
can  be  successfully  contended  that  there  were  not  private  easements 
in  that  property  existing  in  those  who  had  purchased  from  grantors, 
whose  deeds  referred  to  the  map  in  question,  and  the  Messrs.  Devoe 
and  Mrs.  Raynor  crane  within  that  class.  It  is  well  settled  that  the 
owner  of  land  which  is  subject  to  easements  vested  in  adjoining 
owners  is  entitled  to  substantial  damages  where  the  fee  is  sought 
to  be  acquired  under  legislative  or  municipal  authority  for  the  pur- 
poses of  a  public  street.  Oi^y  of  Buffalo  v.  Pratt,  131  N.  Y.  293, 
30  N.  E.  233.  The  only  question  as  to  the  awards  in  this  case  made 
to  the  Messrs.  Devoe  and  Mrs.  Baynor  is  as  to  whether  they  are 
nominal  or  substantial.  The  expert  examined  on  behalf  of  the  city 
testified,  in  substance,  that,  if  the  street  were  dot  dedicated  to  pub- 
lic use,  he  would  estimate  the  value  of  the  lots  found  within  the 
limit  of  the  avenue  from  161st  to  165th  street  at  33^  cents  per  square 
foot  I  understand  it  to  be  conceded  that  the  allowance  made  by 
the  commissioners  to  the  Messrs.  Devoe  and  to  Mrs.  Raynor  is  at 
the  rate  of  5  cents  per  square  foot.  The  Messrs.  Devoe  owned  1,875 
square  feet,  which,  at  33^  cents  per  square  foot,  would  amount  in 
value  to  f625.  Mrs.  Eaynor  owned  9,000  square  feet,  which,  at 
33i  cents  per  square  foot,  would  amount  in  value  to  |3,000,  and 
the  valuation  placed  upon  her  buildings  by  the  expert  for  the  prop- 
erty owners  was  |1,180.  These  parties  have  been  awarded  by  the 
commissioners  as  follows:  Messrs.  Devoe,  |93.75;  Mrs.  Raynor, 
1435.35;  and  no  award  was  made  to  Mrs.  Raynor  for  the  buildings. 
It  seems  to  me  that,  under  these  circumstances,  it  is  apparent  that 
the  commissioners  Imve  not  made  a  substantial  award  to  these  par- 
ties. By  this  I  do  not  mean  that  the  rule  that  the  commissioners 
are  entitled  to  act  largely  upon  their  own  judgment  in  fixing  values 
should  be  disregarded;  but  the  difference  between  the  value  given 
by  the  witnesses  and  the  award  for  damages  made  by  the  commis- 
sioners is  so  great  that  I  think  the  commissioners  must  have  re- 
garded the  land  taken  as  subject  not  only  to  private,  but  to  public, 
easements.  Nor  do  I  think  that,  as  the  land  taken  had  never  been 
worked  as  a  public  road  or  highway,  it  can  be  said  that  the  build- 
ings for  which  Mrs.  Raynor  asked  compensation  were  illegally  erected 
within  the  line  of  the  projwsed  street.  They  were  permitted  by  the 
owners  of  the  private  easements,  for  aught  that  appears  to  the  con- 
trary, to  be  built,  and  the  city  ought  not  to  take  and  destroy  them 
without  making  compensation  for  their  value.  The  report  of  the 
commissioners  should  therefore  be  sent  back  for  revision  and  cor 
rection  in  accordance  with  these  views. 

Ordered  accordingly. 
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VOLGER  et  al.  t.  FOBCB  «t  tl 

(SBpuMie  Conit,  Appellate  Division,  First  Department.    July  9,  1901.^ 

1.  Tradb-Mabks — Inkbinqemkht — Labels. 

Where  manufacturers  adopted  the  word  "Excelsior"  to  Indicate  cer- 
tain felt  pads  manufactured  by  them,  and  also  a  distinctive  label  having 
on  it  "Excelsior  Felt  Pads,"  the  fact  that  their  name  was  not  on  the 
label,  or  that  they  manufactured  the  goods  for  sale  by  retail  dealers, 
cannot  prevent  them  from  acquiring  a  trade-mark  In  the  name  and 
label  adopted. 

%  Sams. 

Where  manufacturers  have  used  the  word  "Excelsior"  to  indicate 
certain  felt  pads  manufactured  by  them,  and  have  adopted  a  lal>el 
having  on  It  "Excelsior  Felt  Pads,"  which  they  have  employed  for 
many  years  In  their  business  as  such  manufacturers,  and  the  pads 
have  become  known  to  the  trade  by  the  name  and  label  adopted,  they 
have  a  valid  trade-mark  both  In  the  name  and  the  labeL 

t.   SaMB— iHjnJTCTION. 

After  plaintitfs  had  established  a  large  business  In  certain  felt  pads 
sold  by  tliem  under  the  name  "ESxcelsior,"  and  with  a  label  having 
on  It  "Excelsior  Felt  Fads,"  defendants,  who  had  purchased  goods 
from  them,  began  the  manufacture  of  similar  goods,  changing  the 
word  "Excelsior"  to  "Excellent,"  and  using  labels  almost  an  exact  re- 
prodactloD  of  such  manufacturers'  label.  Heidi,  that  defendants  were 
guilty  of  an  infringement  of  such  trade-mark,  which  plaintiffs  were 
entitled  to  enjoin. 

4,   dAMB— RlOBT  TO    BbSTRAIN. 

Where  manufacturers  have  established '  a  trade  in  certain  felt  pads 
under  the  name  "Excelsior,"  and  indicated  their,  manufacture  by  a  label 
having  on  It  "Excelsior  Felt  Pads,"  that  they  manufactured  them  for 
others,  and  printed  the  retailers'  names  on  the  lab^,  cannot  prevent 
them  from  restraining  an  Infringement 
C  Same— Extra  Aixowanobs. 

Where,  In  a  suit  to  restrain  an  infringement  of  a  trade-mark,  no 
damages  are  awarded  to  plaintiffs,  and  there  is  no  evidence  that  plain- 
tiffs' sales  have  fallen  off  because  of  the  Infringement,  or  that  their 
profits  hare  been  decreased,  or  that  the  trade-mark  has  been  Injured, 
an  extra  allowance  cannot  be  awarded. 

Appeal  from  judgment  on  report  of  referee. 

Action  bj  William  B.  Volger  and  another  against  William  A. 
Force  and  another  to  restrain  an  infringement  of  a  trade-mark. 
From  a  judgment  entered  on  report  of  a  referee,  and  from  an  order 
granting  an  extra  allowance,  defendants  appeal.  Judgment  af- 
firmed, and  order  granting  the  extra  allowance  reversed. 

Argued  before  VAJSf  BRUNT,  P.  J.,  and  HATCH,  McLAUGHLIN^ 
O'BRIEN,  and  INGRAHAM,  JJ. 

William  E.  Warland,  for  appellants. 
H.  Albertus  West,  for  respondents. 

IN6RAHAM,  J.  The  judgment  appealed  from  restraioa  the  de- 
fendants from  selling  or  using  certain  labels  of  the  plaintiffs,  as  an 
infringement  of  the  plaintiffs'  trade-mark  adopted  tcf  indicate  the 
goods  sold  and  manufactured  by  them.  It  appears  without  contra- 
diction that  the  plaintiffs  in  September,  1801,  adopted  the  word 
"Excelsior"  to  indicate  certain  felt  pads  used  for  the  purpose  of 
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inking  stamps  manufactured  by  them,  and  at  the  same  time  adopted 
a  distinctive  label  having  upon  it  the  words  "Excelsior  Felt  Pads." 
These  labels  seem  to  be  of  three  sizes,  and  were  placed  upon  the 
outside  of  packages  containing  one  dozen  of  these  pads,  distinguished 
by  numbers  0,  1,  and  2,  and  during  that  time  the  pads  manufactured 
by  the  plaintiffs  had  become  known  in  the  trade  as  the  '^Excelsior 
Pad,"  and  the  plaintiffs  had  developed  a  large  and  profitable  busi- 
ness, aggregating  about  }40,000  a  year.  For  the  past  eight  or  nine 
years  the  defendants  have  purchased  from  the  plaintiffs  pads  bear- 
ing this  label,  but  subsequently,  in  the  year  1899,  stopped  pur- 
chasing "Excelsior"  pads  from  lie  plaintiffs,  and  caused  a  label  to 
be  printed  which  was  an  exact  copy  of  that  adopted  by  the  plaintiffs, 
except  that  the  word  "Excellent"  was  substituted  for' the  word  "Ex- 
celsior"; the  form  of  the  package,  the  shape  of  the  pad,  the  color 
of  the  ink,  and  the  letters  being  an  exact  reproduction  of  the  plain- 
tiffs' label,  under  which  these  goods  were  introduced  in  the  market. 
One  of  the  defendants  was  called  as  a  witness,  and  testified  that 
their  labels  were  printed  for  them  by  a  printer;  the  witness  being 
unable  to  tell  who  gave  the  order,  or  how  it  was  that  the  label  thus 
printed  was  an  exact  reproduction  of  the  plaintiffs'  label.  The 
plaintiffs'  name  does  not  appear  upon  their  labels,  nor  does  the  de- 
fendants' name  appear  upon  the  labels  adopted  by  them;  the  evi- 
dence being  that  these  goods  were  generally  sold  by  the  name 
adopted,  the  plaintiffs'  pads  being  sold  under  the  name  "Excel- 
sior." The  plaintiffs  manufactured  "Excelsior  Pads"  for  whole- 
sale and  retail  houses,  printing  upon  the  outside  labels  the  name  of 
the  house  for  whom  tiiey  were  manufactured;  but  it  would  aK>ear 
that  such  pads  manufactured  for  other  houses,  while  designated 
as  "Excelsior  Pads,"  did  not  have  upon  them  the  plaintiffs'  distinctive 
labels. 

The  fact  that  the  plaintiffs'  name  was  not  on  the  label,  or 
that  they  manufactured  the  goods  for  retail  dealers,  calling  them 
by  the  name  adopted  to  indicate  their  manufacture  by  the  plaintiffs, 
does  not  prevent  the  plaintiffs  from  acquiring  a  trade-mark  in  the 
name  or  label  adopted.  The  trade-mark  indicates  the  goods  that  are 
sold  under  it.  They  become  known  to  the  public  under  the  name 
that  has  been  adopted  to  indicate  this  particular  kind  of  goods 
manufactured  by  a  particular  ilrm.  Whether  this  firm  makes  its 
name  a  part  of  the  trade-mark  or  not  is  immaterial.  It  is  the  name 
and  device  adopted  to  indicate  the  particular  goods  manufactured 
by  the  plaintiffs  that  is  the  trade-mark;  and,  if  they  are  manu- 
factured only  by  the  person  who  has  adopted  the  name  and  trade- 
mark, they  conid  be  obtained  only  from  him.  The  defendants  seem 
to  lay  great  stress  upon  the  fact  that  there  was  no  name  upon  this 
label,  as  though  a  person  could  not  acquire  a  valid  trade-m.ark  un- 
less bis  name  was  a  part  of  the  trade-mark.  This  is  a  novel  prop- 
osition, is  not,  so  far  as  I  know,  supported  by  any  authority,  and 
seems  entirely  opposed  to  the  principle  upon  which  a  trade-mark 
when  adopted  becomes  property  which  a  court  of  equity  will  protect. 
These  pads  have  become  known  as  "Excelsior  Pads."  They  are 
sold  under  and  have  become  known  by  that  name  and  by  the  par- 
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ticnlar  label  adopted;  and,  unless  that  trade-mark  is  infringed, 
those  who  wish  to  get  Excelsior  pads  must  purchase  the  pads  manu- 
factured by  the  plaintiff.  I  think  that  the  plaintiffs  have  a  valid 
trade-mark  in  both  the  name  "Excelsior"  and  in  the  label  adopted 
by  them.  Nor  is  there  the  slightest  doubt  but  tliat  the  defendants, 
in  adopting  this  label,  changing  the  word  '^Excelsior"  to  "Excel- 
lent," were  guilty  of  an  infringement  of  the  plaintiffs'  trade-mark, 
which  was  a  fraud  upon  the  plaintiffs  and  upon  the  public.  The 
defendants  had  purchased  goods  from  the  plaintiffs  for  years.  They 
suddenly  stopped  purchasing,  began  manufacturing  similar  goods, 
and  put  them  upon  the  market,  adopting  a  name  like  that  used  by 
plaintiffs  as  indicated  their  pads,  and  a  label  almost  identical  with 
that  of  the  plaintiffs,  ■  entirely  failing  to  explain  how  it  was  that 
when  they  had  a  label  printed  they  almost  exactly  reproduced  the 
plaintiffs'  label,  and  adopted  a  name  which  was  almost  identical  with 
the  name  adopted  by  the  plaintiffs  for  their  goods.  The  fraud  upon 
the  plaintiffs  is  apparent,  and  whether  we  consider  this  as  a  valid 
irade-mark,  or  as  an  act  of  the  defendants  clearly  indicating  unfair 
competition  in  business,  the  plaintiffs  are  entitled  to  an  injunction. 

Nor  is  there  anything  in  the  claim  that,  because  the  plaintiffs 
have  manufactured  their  pads  and  sold  them  to  others  with  a  label 
upon  which  the  names  of  the  dealers  to  whom  they  were  sold  were 
printed,  they  would  be  prevented  from  restraining  the  defendants 
from  this  fraudulent  attack  upon  their  property  and  business.  We 
think  that  the  evidence  clearly  shows  a  deliberate  attempt  on  the 
part  of  the  defendants  to  adopt  a  name  and  label  under  the  guise 
of  which  they  could  sell  their  goods  as  the  goods  of  the  plaintiffs, 
and  the  court  below  was  right  in  enjoining  the  defendants  from 
continuing  to  use  this  label  and  trade-mark. 

The  court  below,  however,  awarded  the  plaintiffs  an  allowance 
of  f350.  I  cannot  find  in  the  case  any  basis  upon  which  this  allow- 
ance could  be  awarded.  On  the  motion  for  the  extra  allowance, 
one  of  the  plaintiffs  swears  that  their  trade  in  these  pads  amounted 
to  f  40,000  annually,  the  net  profits  being  about  $8,000,  and  the  value 
of  the  trade-mark  and  design  on  the  label  is  not  less  than  $1,000. 
This  is  the  only  evidence  of  the  value  of  the  trade-mark,  the  pro- 
tection of  which  is  the  subject-matter  of  the  action.  No  damages 
were  awarded  to  the  plaintiffs.  There  is  no  evidence  that  the  plain- 
tiffs' sales  have  fallen  off  in  consequence  of  the  infringement  of  the 
defendants,  thai  their  profits  have  been  in  any  way  decreased,  or  that 
the  trade-mark  has  been  injured. 

The  order  granting  the  allowance  should  therefore  be  reversed, 
with  |10  costs,  and  the  judgment  appealed  from  affirmed,  with  costs. 
All  concur. 
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PEOPLE  T.   MILLER. 

(Supreme  Court,  Appellate  DlvlBlon.  Flnt  Department    July  9,  1901.) 

Rbcogkizaitce — Appearance  by  Counsbl— Fosfbithrb. 

Code  Cr.  Proc,  |  258,  enacts  that  a  trial  for  a  misdemeanor  may  be 
had  in  the  absence  of  defendant  if  he  appear  by  counsel.  Section  297 
provides  that  on  arraignment  for  a  misdemeanor  defendant  may  appear 
by  counsel,  and  section  434  that  a  verdict  may  be  rendered  in  his  at>- 
sence.  Beld',  that  where  defendant  was  Indicted  for  a  mlsdemeftnor, 
and  he  gave  bond,  and  on  the  case  being  called  for  trial  was 
absent,  but  his  counsel  appeared,  with  authority  to  allow  the  trial  to 
proceed  in  defendant's  absence,  it  was  error  to  forfeit  the  bond. 

O'Brien,  J.,  dissenting.    . 

Appeal  from  conrt  of  special  sessions  of  city  of  New  York. 

Prosecution  against  William  Miller  for  a  violation  of  Pen.  Code, 
§  388.  From  an  order  forfeiting  defendant's  recognizance,  he  ap- 
peals.   Reversed. 

Argned  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

L.  Spiegel,  for  appellant. 

C.  E.  Le  Barbier,  for  the  People. 

PATTERSON,  J.  From  an  order  forfeiting  a  recognizance  made 
at  a  court  of  special  sessions  in  the  city  of  New  York  the  defendant 
appeals.  The  record  before  us  discloses  that  the  defendant  was 
charged  with  violating  section  388  of  the  Penal  Code  of  the  state 
of  New  York  by  keeping  and  maintaining  a  place  where  opium  was 
smoked.  He  was  arraigned  before  a  city  magistrate,  and  was  held 
to  bail  in  the  sum  of  $300.  He  and  his  surety  executed  an  under- 
taking in  that  sum,  and  in  that  instrument  it  is  provided  that  he 
and  his  surety  do  jointly  and  severally  undertake  "that  the  above- 
named  William  Miller  ^all  appear  and  answer  the  chaise  above 
mentioned  in  whatever  court  it  may  be  prosecuted,  and  shall  at  all 
times  render  himself  amenable  to  the  order  and  process  of  the  court, 
and,  if  convicted,  shall  appear  for  judgment;  and  render  himself 
in  execution  thereof;  or,  if  he  fail  to  perform  either  of  these  condi- 
tions, that  we  will  pay  to  the  people  of  the  state  of  New  York  the 
sum  of  |300."  The  record  before  us  shows  that  on  the  28th  of 
February,  1899,  the  case  against  the  appellant  was  called  for  trial. 
He  was  not  present  in  person,  but  was  represented  by  his  counsel, 
who  stated  that  he  had  a  written  authorization  from  his  client, 
the  defendant,  who  was  absent  in  consequence  of  sickness,  to  pro- 
ceed with  the  trial  in  the  absence  of  the  defendant.  The  district 
attorney  objected  to  going  on  with  the  trial  in  the  defendant's  ab- 
sence, and  moved  for  a  forfeiture  of  the  bond,  and  asked  that  a 
bench  warrant  be  issued.  The  presiding  justice  voted  to  deny  the 
motion,  but  the  majority  of  the  court  granted  it,  and  the  bond  was 
forfeited,  and  a  bench  warrant  was  issued.  It  appears  that  the  de- 
fendant's counsel  announced  that  he  was  ready  for  trial,  but  the 
trial  was  not  proceeded  with,  and  no  trial  was  had.  Bie  district 
attorney  called  the  name  of  the  defendant,  who  did  not  respond, 
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'and  then  moved  for  the  forfeiture  of  the  bond,  stating,  among  otiier 
things,  as  a  reason,  that  he  did  not  want  a  precedent  established 
that  keepers  of  disorderly  houses  and  opium  joints  may  appear  in 
the  special  sessions  by  counsel,  and  absent  themselres.  The  de- 
fendant's counsel  excepted  to  the  forfeiture  of  the  bond,  and  to  the 
declination  of  the  district  attorney  and  the  majority  of  the  court 
to  try  the  case. 

The  court  of  special  sessions  was  without  authority  to  order  the 
forfeiture  of  this  recognizance.  The  defendant  was  entirely  within 
his  right  to  appear  in  court  by  counsel.  "Hie  appearance  by  conn- 
eel  was  his  own  appearance,  and  on  the  day  fixed  for  the  trial  his 
personal  attendance  was  unnecessary,  for  it  had  not  been  required. 
It  is  provided  by  section  356  of  the  Code  of  Criminal  Procedure 
that  a  trial  for  a  misdemeanor  may  be  had  in  the  absence  of  the 
defendant,  if  he  appear  by  counsel.  By  section  29T  of  that  Code 
it  is  provided  that  the  personal  appearance  of  a  person  charged 
with  a  misdemeanor  upon  arraignment  is  unnecessary,  and  he  may 
appear  upon  the  arraignment  by  counseL  Upon  a  trial  a  verdict 
may  be  rendered  in  the  absence  of  a  person  indicted  for  a  misde- 
meanor. Section  434,  Id.  It  is  annecessary  to  determine  now 
whether  the  provision  of  section  356  of  the  Code  of  Criminal  Pro- 
cedure gives  an  absolute  right  to  a  defendant  charged  with  the  com- 
mission of  a  misdemeanor,  under  all  circumstances,  to  refuse  to  ap- 
pear in  person  for  trial.  This  defendant  had  the  right  to  believe 
that  his  personal  presence  was  unnecessary.  If  the  court  required 
his  presence  at  a  trial,  an  opportunity  should  have  been  given  him 
to  be  present,  and  an  order  should  have  been  made  requiring  him 
to  attend  in  person.  The  forfeiture  of  the  recognizance  in  this  case 
was  purely  arbitrary.  It  wa»  directed  withont  aay  iwevious  re- 
quirement by  the  court  that  the  defendant  attend  personally,  and 
the  order  should  be  reversed.  AH  concur,  except  O'BRIEN,  J.,  who 
dissents. 


(63  App.  Dlv.  99.) 

KNOX  T.  GLEASON  et  aL 

(Supreme  Court  Appellate  Division,  First  Department.    7tily  9,  1901.) 

AOCODWTTNO — RKFBRKNClt— ThtAIi  OF  ISSCBH. 

Where,  in  an  action  for  an  accounting,  the  complainant's  right  to  an 
accounting  is  denied.  It  Is  error  to  refer  the  issues  to  a  referee  prior 
to  a  trial  to  determine  plaintiff's  right  thereto. 

Appeal  from  special  term,  New  York  county. 

Suit  by  Luella  Knox  against  Herbert  P.  (31eason,  impleaded,  etc. 
Prom  an  order  of  reference,  defendants  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

William  D.  Leonard,  for  appellants. 
Norman  J.  Marsh,  for  respondent. 

INGRAHAM.  J.  The  relief  askod  for  in  this  action  is  that  an  ac- 
counting be  had  between  the  plaintiff  and  the  defendants  as  to  a 
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certain  business  conducted  at  1274  Broadway,  in  the  city  of  New^ 
York,  under  the  terms  of  an  agreement  which  is  annexed  to  the* 
complaint;  that  the  defendants  turn  over  to  the  plaintiff,  free  and 
dear  of  all  claim  whatsoever,  a  certain  business,  referred  to  in  the 
agreement,  and  that  the  defendants  be  enjoined  from  interfering 
with  said  business;  and  for  other  relief.  The  defendants  admit 
making  the  agreement,  deny  the  allegations  of  the  complaint  where- 
in it  is  alleged  that  the  plaintiff  has  complied  therewith,  and  deny 
the  other  material  allegations  of  the  complaint.  This  action  being 
in  equity  for  an  accounting,  and  the  plaintiff's  right  to  an  account- 
ing being  denied,  the  defendants  are  entitled  to  have  the  question 
of  the  plaintiff's  right  to  an  accounting  determined  upon  the  trial 
at  special  term  before  a  reference  could  be  ordered  to  take  the  ac- 
count. The  issue  in  the  action  is  whether  or  not  the  plaintiff  is 
entitled  to  an  accounting.  That  issue  does  not  require  the  examina- 
tion of  a  long  account,  or  bring  the  case  within  the  provisions  of 
the  Code  which  authorize  a  compulsory  reference.  The  accounting, 
if  ordered,  may  be  before  a  referee;  but,  until  the  right  of  the 
plaintiff  to  an  accounting  is  determined,  the  examination  of  an  ac- 
count is  not  involved.  We  think,  therefore,  that  the  court  was  not 
justified  in  referring  the  issues  in  the  action  to  be  tried  by  a  referee, 
and  the  order  should  be  reversed,  with  ?10  costs  and  disbursements, 
and  the  motion  denied,  with  f  10  costs.    All  concur. 


(63  App.  Dlv.  32.) 

COALB  T.  COALE  et  al. 
Supreme  Conrt,  Appellate  Division,  First  Department.    July  9,  1901.) 

EZBCUTORS    AND  AOMimBTRATOBS— ALLOWANCE    OV    CliAIUS — EVIDBNCB — SUFFI- 
CIBNCT. 

Glalms  were  made  against  an  estate  for  sums  paid  for  the  benefit 
of  the  deceased,  and  on  notes  purporting  to  have  been  executed  by  the 
decedent  Claimant,  who  had  been  connected  with  the  maDugement 
of  the  decedent's  business,  gave  evidence  that  the  sums  were  paid  at 
deceased's  request  and  for  her  benefit,  and  that  the  notes  were  glv«i 
to  him  for  borrowed  money.  The  circumstances  of  the  loan  were  ex- 
plained, and  the  contestants,  after  an  examination  of  all  the  books  and 
accounts,  did  not  discredit  It.  In  opposition  to  such  claims,  the  con- 
testants offered  only  general,  and  not  specific,  evidence.  Beld,  that  a 
Judgment  allowing  the  claims  will  not  be  disturbed. 

Van  Brunt.  P.  J.,  and  Ingrnham,  J.,  dissenting. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  William  T.  Coale  against  William  T.  Coale  and  others, 
as  executors  substituted  for  the  Farmers'  Loan  &  Trust  Company. 
Prom  a  judgment  in  favor  of  plaintiff  entered  on  report  of  a  referee, 
and  from  an  order  denying  a  motion  for  a  new  trial,  defendants  ap- 
peal.   Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 
INGRAHAM,  and  LAUGHUN,  JJ. 

Lewis  S.  Goebel,  for  appellant  executor. 
E.  L.  Richards,  for  appellant  Hudnut. 
Henry  B.  Wesselman,  for  respondent. 
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O'BRIEN,  J.  The  action  was  brought  against  the  Farmers'  Loan 
&  Trust  Company  as  temporary  receiver  of  the  estate  of  Jane  A. 
Dwyer,  deceased,  to  recover  four  claims  made  by  the  plaintiff  against 
the  estate.  Subsequently,  by  an  order  of  revivor,  the  action  was 
continued  against  the  plaint^  and  others  as  executors,  they  having 
become  such  upon  the  probate  of  the  will  of  the  deceased.  The 
claims,  which  aggregated  |8,498.19,  were  to  obtain  (1)  a  balance  al- 
leged to  be  due  on  a  demand  note  given  by  the  deceased  to  the 
plaintiff  for  |7,000,  and  dated  April  17,  1890,  with  interest,  less 
the  amounts  paid  thereon,  with  interest;  (2)  a  balance  on  a  demand 
note  for  f2,000  dated  August  17,  1893,  with  interest,  less  payments 
thereon  and  interest;  (3)  payment  of  a  check  for  |432  signed  by 
the  decedent,  and  dated  July  2, 1895,  but  not  presented  for  payment 
by  the  plaintiff  before  her  death,  which  occurred  August  15,  1895; 
and  (4)  reimbursement  for  |432  paid  by  the  plaintiff  August  2,  1895, 
for  a  hotel  bill  incurred  by  the  deceased.  With  some  slight  changes 
in  the  soms  demanded,  the  referee  found  in  plaintiff's  favor  upon 
all  the  claims,  and  held  that  he  was  entitled  to  recover  of  the  es- 
tate 18,309.02.  From  the  judgment  entered  upon  the  referee's  re- 
port, the  defendants  appeal. 

We  have  presented  upon  this  appeal  purely  questions  of  fact, 
and  conceding,  in  view  of  the  nature  of  the  claims  which  are  made 
against  a  decedent's  estate  by  one  who,  to  a  considerable  extent, 
had  been  connected  with  its  management,  that  they  should  be 
closely  scrutinized  and  satisfactorily  proved,  there  is  still  no  differ- 
ence in  the  rule  to  be  applied  in  determining  whether  the  questions 
of  fact  were  rightly  decided  in  the  trial  court.  The  rule,  as  we  un- 
derstand it,  is  that,  where  there  is  evidence  to  support  the  findings 
of  a  referee  or  of  the  trial  court,  we  are  not  justified  in  disturbing 
such  findings  unless  they  are  clearly  against  the  weight  of  evidence. 
The  record  before  us  furnishes  ample  testimony  to  support  the  find- 
ings of  the  referee,  and  though,  with  respect  to  certain  of  the  claims, 
it  might  seem  to  us  individually  that  the  evidence  is  not  as  strong 
as  we  could  wish,  that  is  no  reason  for  setting  aside  the  referee^s 
conclusions,  provided,  there  is,  as  stated,  sufficient  evidence  to  sup- 
port them.  And  with  respect  to  all  the  claims  it  must  be  remem- 
bered that  a  prima  facie  case  was  established  after  the  plaintiff 
bad  sustained  the  burden  which  rested  upon  him  of  proving  in  the 
first  instance  that  he  had  parted  with  his  money  at  the  request  and 
for  the  benefit  of  the  deceased.  This  burden,  we  think,  he  sus- 
tained, and  there  was  no  evidence  given  on  behalf  of  the  defendants 
tvhich  outweighed  it.  The  defendants  in  fact  relied  almost  exclu- 
sively upon  probing  the  plaintiff's  testimony,  and,  by  arguments 
resting  thereupon,  sought  to  deduce  a  refutation  of  the  claims  made 
by  him.  Particularly  is  this  true  with  regard  to  the  hotel  bill  of 
f350,  which,  as  the  receipt  in  evidence  shows,  was  paid  by  the  plain- 
tiff on  August  2, 1895,  in  compromise  of  a  bill  first  made  for  f374.89; 
the  evidence  offered  being  all  one  way,  and  consisting  of  the  plain- 
tiff's own  statement,  corroborated  by  that  of  the  hotel  keeper  to 
whom  the  sum  was  given,  that  the  amount  paid  was  on  account 
of  and  for  the  benefit  of  the  deceased.    In  refuting  this  claim,  and 
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to  overcome  the  probative  force  of  Bach  evidence,  the  defendants 
suggest  that  it  is  possible  that  as  the  plaintiff  from  time  to  time 
had  moneys  of  the  deceased, — ^particularly  after  her  death,  about  the 
middle  of  August, — which  moneys  he  received  as  her  manager  in 
running  her  hotel,  it  might  well  be  that  the  payment  of  this  account 
was  btdanced  by  the  receipt  by  him  of  other  moneys.  This  sugges- 
tion, however,  is  a  mere  surmise  and  conjecture,  resting  on  no  solid 
foundation;  and,  as  we  have  already  stated,  after  the  plaintiff  had 
sustained  the  burden  of  showing  that  he  had  made  the  payment 
it  was  then  incumbent  upon  those  who  disputed  it  to  prove  by  way 
of  defense — as  waa  not  done,  or  even  attempted — that  he  was  in 
some  way  repaid  out  of  moneys  belonging  to  the  decedent.  What 
has  just  been  said  applies  equally  well  to  the  claim  represented  by 
the  check  for  f432  which  the  plaintiff  testified  was  given  him  by 
the  deceased  during  the  month  prior  to  her  death  for  expenditures 
he  had  made  for  her,  which  check  he  had  not  presented  for  payment. 
The  more  serious  questions  relate  to  the  notes  upon  which  the 
plaintiff  seeks  to  recover.  As  to  them  he  was  subjected  to  a  long 
and  searching  cross-examination,  during  which  he  apparently  made 
every  effort  to  give  information  as  to  everything  connected  with 
the  business  of  the  deceased,  as  well  as  his  personal  affairs.  Thus, 
he  submitted  his  savings-bank  book,  and,  when  asked  if  he  minded 
telling  where  the  checks  were  from,  answered:  "Not  a  bit.  I  am 
vdlling  to  tell  you  all  I  can."  And  when  asked  if  he  objected  to 
leaving  his  book,  to  be  looked  through  with  reference  to  the  checks, 
he  said:  "Oh,  yes;  we  will  leave  them  all."  Many  at  the  checks 
he  explained  at  length,  and  he  gave  such  details  as  could  be  ex- 
pected of  a  man  who  was  charged  with  many  duties  in  relation  to 
various  transactions.  His  explanation  of  the  giving  of  the  notes 
to  him  was  that  he  had  saved  considerable  ready  cash  from  his 
earnings  while  in  Mrs.  Dwyer's  employ,  which  he  kept  in  a  safe; 
and  Mrs.  Dwyer,  who  trusted  him  and  was  interested  in  his  advance- 
ment, preferred  to  borrow  of  him  from  time  to  time  such  moneys 
as  she  required,  giving  him  the  six  per  cent,  interest  to  help  him 
along,  rather  than  raise  the  moneys  by  giving  her  bonds  or  other 
property  as  security  to  outsiders.  Both  the  notes  were  identified 
as  being  signed  by  tiie  deceased,  and  they  bear  indorsements  of  pay- 
ments at  various  times,  which  payments,  the  plaintiff  testified,  were 
generally  made  to  him  in  cash.  As  to  the  note  for  f 2,000  the  ex- 
planation given  was  very  complete.  The  plaintiff  testified  that  Mrs. 
Dwyer  went  to  Italy  before  interest  on  a  mortgage  came  due,  and 
left  a  note  in  her  favor  for  |3,000,  which  he  was  to  collect  and 
apply  to  that  interest;  that  the  note  was  protested,  and,  by  taking 
what  money  he  could  get  at  the  house  and  ?2,000  of  his  own,  he 
paid  the  ?3,00Q  of  interest,  and  the  note  to  him  was  signed  upon 
Mrs.  Dwyer's  return.  Upon  this  note  the  plaintiff  had  indorsed 
two  payments  which  he  testified  were  made  to  him  by  the  deceased, 
of  ?506  and  $100,  dated  respectively  March  27  and  July  10,  1895. 
As  to  this  item,  therefore,  we  think  the  evidence  amply  supports 
the  conclusion  of  the  referee.  Thus  we  come  to  the  first  note  for 
f  7,000,  which  was  dated  April  17,  1800.    The  plaintiff  testified  that 
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he  had  adranced  on  this  note  only  {^,000  indiTidually,  the  balance  of 
^,000  he  having  borrowed  from  others;  that  his  own  money  rep- 
resented various  small  accounts  which  had  accumulated,  and  which 
the  deceased  had  figured  out  and  settled  by  glTing  the  note,  the 
memorandum  used  being  thereafter  destroyed;  that  Mrs.  Dwyer 
had  been  interested  in  varions  enterprises,  including  a  quarry  and 
an  ice  company,  and  had  lost  considerable,  and  be  thought  this 
^,000  went  into  the  quarry  and  the  ice  company.  The  note,  he 
said,  she  had  dated  back  a  year  in  order  to  allow  him  interest.  It 
also  bears  indorsements  of  payments,  the  plaintiff  testifying  that 
he  was  in  the  habit  of  applying  sums  therefor  with  the  knowledge 
and  consent  of  Mrs.  Dwyer.  These  indorsements  amount  to  f4,254, 
and  two  of  them  were  credited  after  the  death  of  Mrs.  Dwyer.  One 
of  these  the  plaintiff  afterwards  turned  over  to  the  temporary  re- 
ceiver; but  another,  for  |574,  he  allowed  to  stand,  and  it  was  not 
interfered  with  by  the  reference,  for  the  reason  that,  the  plaintiff 
t>eing  executor,  the  result  would  be  the  same  to  the  estate.  In  op- 
posing the  plaintiff's  evidence,  the  defendants  offered  general,  and 
not  speciilc,  testimony.  Thus,  Mr.  Dwyer,  who  married  the  deceased 
in  January,  1897,  and  who  had  testified  that  she  had  said  to  him, 
'TWy  affairs  are  in  the  right  shape,  and  I  have  got  one  of  the  best 
men  in  the  world  to  manage  for  me,  and  I  want  you  to  become 
friendfl,"  stated  that  immediately  before  the  marriage  Mrs.  Dwyer, 
opon  bis  remarking  that  his  affairs  were  in  bad  shape,  answered: 
"That  is  no  objection.  I  have  property  enough  for  both;"  that 
Mr.  Coale  was  then  called,  and  she  said,  "Mr.  Ooale,  I  want  to  state 
to  Mr.  Dwyer  all  my  affairs  and  all  my  accounts  up  to  date  have 
been  settled  with  yoo  and  everybody,  and  they  are  there  in  that 
book,  and  I  am  as  comfortable  as  a  bug  in  a  mg,"  and  Mr.  Coale 
said  it  was  true.  This  witness  farther  testified:  "It  may  have  been 
an  inducement.  I  don't  know.  I  contracted  this  marriage  finally." 
The  plaintiff  denied  that  the  alleged  conversation  took  place.  The 
only  othw  evidence  offered  by  the  defendants  was  to  the  effect  that 
Mrs.  Dwyer  never  had  sums  of  money  about  her,  from  which  it  is 
sought  to  be  inferred  that  she  could  not  have  made  in  cash  the 
payments  indorsed  by  the  plaintiff  upon  the  notes,  and  her  bank 
account  shows  no  such  payments  by  cheek.  In  this  connection  the 
plaintiff  testifited  that  the  deceased  was  very  careless  in  her  ac- 
counts, and  it  is  evident  that  the  payments  might  have  been  made 
in  cash,  as  testified,  without  others  being  informed  thereof.  And 
the  argument  that  the  plaintiff's  bank  account  does  not  show  the 
receipt  of  those  moneys  is  answered  by  the  fact  that  he  was  accus- 
tomed to  keep  large  amounts  in  the  safe,  which  he  used  to  reloan 
when  desired.  The  argument  that  he  could  not,  upon  his  salary  of 
fl,800  a  year,  have  possessed  such  sums  of  money  to  loan,  is  also 
answered.  His  expenses,  he  testified,  were  no  more  than  f200  a 
year,  so  he  saved  in  10  years  $16,000  while  with  the  deceaseid,  and 
in  addition  he  says  he  made  some  $2,000  in  the  naphtha-launch 
business.  He  has  now  in  hand  about  fo.OOO,  so  that  the  total  rep- 
resented wonld  be  about  fl.3,000,  which  is  considerably  within  the 
$18,000.    It  is  not  necessary,  however,  to  explain  how  it  is  that  the 
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plaintifF  conid  make  this  loan  or  be  possessed  of  these  notes,  and, 
if  there  was  no  evidence  furnishing  such  explanation,  that  would, 
be  no  proof  that  the  claims  do  not  exist.  All  that  was  essential 
was  that  the  plaintiff  should  offer  evidence  suflBcient  to  show  that 
he  had,  aa  he  alleged,  advanced  moneys  and  made  expenditures  upon 
the  request  and  for  the  benefit  of  the  deceased,  and  it  was  then  the 
defendants'  duty  to  disprove  the  claims,  or  prove  that  the  payments 
were  made  with  decedent's  money.  The  note  was  identified  and  ex- 
plained, and  the  defendants,  after  examination  of  all  books  and  ac- 
counts, were  unable  to  discredit  it.  Although  the  plaintifl's  proof 
may  not  be  as  complete  or  convincing  as  could  be  desired,  it  is,  in 
our  opinion,  sufficient  to  support  the  conclusion  of  the  referee,  and, 
as  the  latter  is  not  against  the  weight  of  evidence  adduced,  it  should 
not  be  disturbed. 

Upon  the  whole  case,  therefore,  we  think  that  the  judgment  en- 
tered in  accordance  with  the  referee's  findings  should  be  affirmed, 
with  costs. 

PATTEBSON  and  LAUGHUN,  JJ.,  concur.  VAN  BKUNT,  P. 
J.,  dissents. 

INGRAHAM,  J.  (dissenting).  Considering  the  relations  that  ex- 
isted between  the  plaintiff  and  the  decedent,  the  fact  that  he  had 
constantly  in  his  hands  large  snms  of  money  that  he  had  collected 
as  her  agent,  and  the  contradictions  in  his  testimony,  I  do  not  think 
that  the  finding  that  there  was  anything  due  upon  the  promissory 
notes  sought  to  be  enforced  should  be  sustained.  The  statute  of 
limitations  had  run  against  these  notes,  but  for  the  payments  cred- 
ited thereon,  and  there  is  not  any  satisfactory  proof  that  these  pay- 
ments were  made  by  the  decedent  or  by  her  directions;  and  I  think 
much  more  satisfactory  evidence  should  be  presented  before  a  confi- 
dential agent  of  decedent,  occupying  relations  that  this  agent  occu- 
pied, should  be  allowed  to  deplete  her  estate.  I  think  the  judgment 
should  be  reversed. 


(35  Misc.  Rep.  109.) 

COBB  v,  JOHNSON. 

(Supreme  Court,  Special  Term,  Onondaga  Connty.    May,  1901.) 

COHTKACT  WITH   BdILDINO   ASBOCIATION — CONBIDBRATIOIT. 

A  building  association  agreed  with  the  maker  of  a  note  held  by  It, 
and  secured  by  shares  not  fully  paid,  to  cancel  the  note  and  release 
him  from  liability,  by  charging  the  note  up  against  the  amount  payable 
on  his  stock  filed  for  withdrawal.  At  the  time  the  agreement  was 
made,  the  association  had  no  money  to  pay  the  withdrawal  value,  and 
there  were  many  similar  applications  which  had  been  filed  before  the 
one  In  controversy.  Held,  that  the  agreement.  l)eing  without  considera- 
tion, was  no  defense  to  an  action  on  the  note  by  an  assignee  in  in- 
solvency of  the  association. 

Action  by  Dorr  Baj-mond  Cobb,  assignee  of  the  Central  City  Build- 
ing &  Loan  Association,  against  Charles  S.  Johnson.  Judgment  for 
plaintiff. 
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E.  N.  Wilson,  for  plaintiff. 

Hiscock,  Doheny,  Williams  &  CJowie,  for  defendant 

mSCOCK,  J.  Defendant  gave  to  the  plaiutififs  assignor,  April  9, 
1896,  his  note  for  ?300.  Prior  to  that  time  he  had  become  the  owner 
of  10  shares  of  the  installment  stock  of  said  association,  of  the  par 
value  of  flOO  each,  upon  the  purchase  price  of  which  he  had  paid 
f460,  and  at  said  date  he  pledged  said  stock  with  said  association  as 
collateral  for  the  payment  of  that  note.  He  has  paid  upon  the  note 
the  interest  and  premium  to  July  9,  1897,  and,  in  addition  to  that, 
f80.99  of  the  principal.  The  only  defense  urged  to  the  action  upon 
the  note  is  that  by  certain  correspondence  had  between  him  and  the 
association,  thi'ough  its  secretary,  in  the  latter  part  of  1897,  said  note 
was  paid  and  canceled  under  and  by  virtue  of  an  arrangement  and 
agreement  by  which  it  was  to  be  charged  up  against  the  amount  to  be 
paid  to  him  upon  his  stock,  which  had  been  filed  with  the  association 
for  withdrawal.  At  that  time  there  were  between  150  and  160  other 
applications  for  withdrawal  of  stock  filed  with  the  association,  which 
were  entitled  to  consideration  and  payment  before  his;  and,  as  a 
matter  of  fact,  at  the  time  of  said  alleged  agreement  of  payment  and 
cancellation  there  were  not  any  funds  on  hand  with  the  association 
for  the  payment  of  the  withdrawal  value  of  his  stock,  and  there  nev- 
er were  afterwards.  Construing  the  correspondence  under  which  de- 
fendant seeks  to  establish  a  payment  ^nd  cancellation  of  his  note  in 
the  light  of  all  these  circumstances,  I  think  the  defense  must  fail. 
The  last  letter  written  by  the  secretary  of  the  association  to  defend- 
ant, and  upon  which  he  especially  bases  his  defense,  was,  in  effect, 
that  the  association  would  not  charge  him  anything  upon  his  note 
after  September  let  of  that  year,  but  would  charge  it  up  against  the 
withdrawal  value  to  be  paid  upon  his  stock,  and  *onld  relieve  him 
from  any  personal  liability.  As  stated,  and  as  it  must  be  assumed 
was  known  by  the  officers  of  said  association  when  they  made  said 
pni-ported  arrangement,  there  were  no  funds  on  hand  applicable  to 
the  paj-ment  of  the  withdrawal  valuation  of  his  stock,  and  there  never 
were  afterwards.  The  purported  agreement  therefore  amounted  to  a 
promise  and  agreement  upon  the  part  of  the  association,  in  effect,  to 
cancel  defendant's  note,  and  relieve  him  from  personal  liability,  with- 
out any  payment  or  consideration  whatever,  and  there  was  no  con- 
sideration for  the  agreement  relieving  him  from  personal  liability. 
The  agreement,  if  it  were  enforceable,  would  be  a  clear  fraud  upon 
the  rights  of  the  other  stockholders  and  creditors  of  the  association. 
Under  the  rules  and  regulations  governing  the  organization  and  con- 
duct of  the  association,  it  was  clearly  provided  and  understood  that 
withdrawals  were  to  be  disposed  of  and  paid  in  the  order  in  which 
they  were  filed.  If  the  agreement  can  be  enforced  as  claimed  by 
defendant,  it  would  amount  to  giving  him  a  clear  preference  in  point 
of  time,  as  well  as  otherwise,  over  150  other  stockholders  who  had 
filed  prior  claims  for  withdrawal.  Judgment  is  ordered  for  plaintiff, 
with  costs. 

Judgment  for  plaintiff,  with  costs. 


Digitized  by 


Google 


220  71  NEW  YORK  SUPPLEMENT  (Sop.    Ct 

•nd  106  New  York  SUO*  Reporter 
(35  Misc.  Rep.  IH.) 

VIESLD  ▼.  NEIW  TORK  CErfT.  &  H.  R.  R.  00. 
(Snpreme  Court,  Speclai  Term,  Onondaga  Ck>unty.    May,  1901.) 

1.  Pi^BADiKO — Bill  op  Paktiodlabb. 

Where  plaintiff  sues  to  recover  for  negligence,  bused  on  a  collision 
of  freight  trains,  and  alleges  that  defendant  company  neglirently  failed 
to  provide  competent  temperate  oo-employ6e  for  the  person  injured, 
defendant  is  entitled  to  a  bill  of  particulars,  giving  the  names  and  ik>- 
Bltlons  of  those  employte  whose  competency  is  attacked. 

SL   BaMR— AFriDAVIT. 

Where  a  corporation  Is  sued,  the  attorney  thereof,  on  showing  a 
sufficient  reason  why  an  officer  of  corporation  did  not  make  It,  may 
file  affidavit  as  to  necessity  of  bill  of  particulars. 

Action  bj  Alice  I^eld,  administratrix,  against  the  Kew  York 
Central  &  Hadson  Biver  BJailroad  Company.  Motion  to  compel  plam- 
tiff  to  furnish  a  bill  of  particulars.    Bill  of  particulars  ordered. 

A.  H.  Cowie,  for  the  motion. 
W.  S.  Jenney,  opposed. 

EQ^SCOCK,  J.  This  action  is  brought  to  recover  damages  for 
the  death  of  plaintiff's  intestate,  alleged  to  have  been  caused  through 
the  negligence  of  defendant.  Several  grounds  of  negligence  are  al- 
leged. Upon  the  argument  of  the  motion  an  agreement  was  reached 
between  the  counsel  as  to  what  should  be  done  in  the  way  of  serv- 
ing a  bill  of  items  of  the  alleged  negligence  of  the  defendant  in  all 
respects  mve  one.  The  accident  was  caused  by  a  rear-end  collision 
of  one  freight  train  with  another.  Among  other  things,  it  is  al- 
leged that  the  defendant  "wrongfully  and  negligently  failed  to  pro- 
vide said  Field  with  competent  temperate  co-empIoy^s  and  with  a 
sufQcient  numbei^to  handle  its  train  and  cars."  A  large  number  of 
employes  must  necessarily  have  been  engaged  in  the  operation  of 
the  trains  and  tracks  which  were  involved  in  this  accident.  It  re- 
quires a  large  amount  of  investigation,  and  very  often  a  large  num- 
ber of  witnesses,  to  enable  a  defendant  to  be  prepared  to  defend 
the  character  of  an  employ^.  I  think  it  would  be  too  burdensome 
to  reqiure  this  defendant  to  institute  such  investigation  and  make 
such  preparation  in  the  case  of  a  large  number  of  employes  as  it 
would  be  forced  to  do  unless  some  previous  indication  was  given 
of  the  particular  ones  who  were  to  be  subjected  to  criticism  by 
the  plaintiff,  and  that,  therefore,  it  is  proper  that  plaintiff  should 
furnish  defendant  with  the  necessary  particulars,  indicating  by  name, 
or'  by  the  positions  which  they  held  at  the  time  of  the  accident, 
the  employ<^s  whose  competency  she  proposes  to  question  upon  the 
trial  of  the  case. 

It  was  suggested  upon  the  argument  that  the  aflBidavit  by  one 
of  the  defendant's  attorneys  as  to  the  necessity  for  a  bill  of  par- 
ticulars was  not  suflBcient,  but  that  such  affidavit  should  have  been 
made  by  one  of  the  officers  of  the  defendant.  I  think,  however, 
that  the  affidavit  furnished  was  sufiQcient,  and  gives  sufficient  rea- 
sons for  its  being  made  by  the  attorney  rather  than  some  other 
officer  of  the  defendant. 

Ordered  accordingly. 
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(35  Misc.  Rep.  114.)  ' 

TOUNG  et  aL  ▼.  SYKACUSE,  B.  &  N.  Y.  K.  CO. 

(Supreme  C^oiirt,  Sipedal  Term,  Omndaga  Onuity.    May,  lOM.) 

Costs— Trial  Fee. 

Where  plaintiffs  are  Donsnlted,  and  tbe  decision  is  reversed  by  the 
appellate  division,  and  the  latter  decision  is  thereafter  affirmed  by  the 
court  of  appeals,  and  Judgment  absolute  given,  a  subsequent  assess- 
ment of  damages  is  not  a  trial  for  which  a  trial  fee  can  be  taxed,  but 
clerks',  Jurors',  and  witnesses'  fees  are  taxable  thereon. 

Action  by  William  Yoaa^  and  others  against  tb.«  Syracuse,  Bing- 
bamton  &  ^ew  York  Bailroad  Company.  A  judgment  of  nonsuit 
was  reversed  by  the  appellate  divisioB,  which  judgment  was  affirmed 
by  the  court  of  appeals.  The  damages  were  thereafter  aasessed, 
and  certain  costs  taxed.  Motion  by  defendant  for  retazation.  Modi- 
fied. 

W.  8.  Jenney,  for  the  motion. 

George  W.  O'Brien  and  L.  P.  Lang,  opposed. 

HISOOCK,  J.  The  trial  fee  of  fSO  must  be  disallowed.  There 
has  been  only  one  trial  of  the  action,  and  for  that  plaintiffs,  with- 
out objection,  have  been  allowed  to  tax  a  trial  fee.  The  assessment 
of  damages  is  not  a  trial,  or,  as  claimed,  an  inquest,  so  as  to  allow 
plaintiff  to  tax  a  trial  fee.  The  other  disbursements  are  allowed, 
and  the  motion  to  disallow  them  denied.  I  have  no  doubt  that  their 
allowance  is  amply  provided  for  by  the  provisions  of  sections  3228, 
3256,  Code. 

Ordered  accordingly. 


(35  Hlsc.  Bep.  101.) 

MARSHALL  et  al.  v.  FRIEND. 

(Supreme  Court,  Special  Term,  Onondaga  County.    Hay,  1901.) 

OOCHTBROLAIlf— VaMDITY. 

Vendors  of  certain  wool  brought  replevin  against  tbe  receiver  of  the 
insolvent  vendee  to  take  the  goods,  alleging  that  the  vendee  obtained 
them  by  fraud.  Defendant  set  up  as  a  counterclaim  that  the  sheriff 
did  not  seize  the  goods  described  in  the  requisition  delivered  to  Ulm, 
bat  took  goods  which  never  belonged  to  the  vendors.  Beld  that,  as 
the  counterclaim  did  not  arise  out  of  tbe  transaction  set  forth  in  the 
complaint.  It  was  demurrable. 

Action  by  Jacob  M.  Marshall  and  others  against  Charles  M.  Friend, 
receiver  of  the  D.  J.  Hamburger  &  Sons  Company.  Demurrer  by 
plaintiffs  to  counterclaim  set  forth  in  defendant's  answer  sustained. 

See  68  N.  Y.  Supp.  502. 

Benjamin  Stolz,  for  demurrer. 
P.  E.  Du  Bois,  opposed. 

HISCOCK,  J.  This  action  is  one  of  replevin,  brought  to  recover 
a  large  number  of  wool  pelts,  the  wool  taken  therefrom  and  the  skins 
thereof,  otherwise  known  as  "slots,"  in  pickle  or  lime;  and  the  sher- 
iff of  Albany  county,  under  the  process  and  requisition  delivered  to 
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him,  has  taken  from  the  possession  of  defendant  a  large  number  of 
such  wool  pelts,  etc.  The  action  is  based  upon  a  complaint  by  plain- 
tiffs that  they  and  their  assignor  were  induced  to  deliver  the  prop- 
erty sought  by  them  in  this  action  to  the  D.  J.  Hamburger  &  Sons 
Company  by  fraud ;  that  it  came  into  the  possession  of  defendant  as 
receirer  of  said  company;  that  they  have  elected  to  rescind  the  pur- 
chase, and  are  entitled  to  retake  the  property.  The  answer,  by  its 
denials  of  allegations  in  plaintiffs'  complaint,  raises  various  issnea. 
It  then  sets  forth,  by  way  of  the  counterclaim  which  is  under  consid- 
eration herein,  in  substance,  that  the  identity  of  the  pelts,  etc.,  sold 
by  plaintiffs  and  their  assignor  to  the  Hamburger  &  Sons  Company 
had  been  lost  before  this  action  was  started,  and  that,  as  matter  of 
fact,  the  property  taken  by  the  sheriff  herein  under  the  requisition  to 
him  was  not  the  property  sold  by  said  plaintiffs  and  assignor  to  the 
Hamburger  &  Sons  Company,  but  was  entirely  different  and  other 
property,  which  did  not  come  from  them;  and  upon  such  allegations 
said  answer  seeks  relief  in  the  way  of  the  return  of  said  property, 
damages,  etc. 

The  proposition  especially  urged  by  plaintiffs,  as  above  stated,  ia 
that  such  counterclaim  is  not  one  which  can  be  set  forth  and  urged 
in  this  action,  and  with  such  contention  I  am  led  by  consideration  to 
agree.  The  question  is  to  be  settled  by  reference  to  the  familiar  pro- 
visions of  section  501,  Code,  which  provides  that  the  counterclaim 
allowed  to  be  set  up  in  the  answer  "must  be  one  of  the  following 
causes  of  action  against  the  plaintiff.  •  •  •  A  cause  of  action 
arising  out  of  the  contract  or  transaction  set  forth  in  the  complaint 
as  the  foundation  of  plaintiff's  complaint  or  connected  with  the  sub- 
ject of  the  action."  The  diflSculty  in  this  case,  as  generally,  arises 
in  the  application  of  the  words  in  question  to  the  particular  facts  in 
hand.  There  is  no  doubt  but  that,  as  claimed  by  defendant's  counsel, 
a  counterclaim  for  tort  may  be  set  forth  in  response  to  a  complaint 
upon  contract,  and  vice  versa.  The  especial  thing  is  that  the  coun- 
terclaim shall  come  within  the  requirements  of  this  section  of  the 
Code,  in  either  arising  out  of  the  contract  or  transaction  set  forth  in 
the  complaint  as  the  foundation  of  plaintiffs'  claim,  or  be  connected 
with  the  subject  of  the  action.  I  think  that  a  short  analysis  of  the 
facts  appearing  upon  this  argument  will  show  that  the  counterclaim 
attempted  to  be  set  forth  by  the  defendant  here  does  not  come  within 
either  branch  of  such  requirements.  The  defendant's  counterclaim  is 
based  upon  the  claim  and  allegation,  in  substance,  that  the  sheriff  did 
not  seize  the  goods  described  in  the  requisition  delivered  to  him  in 
behalf  of  plaintiffs,  and  which  goods  alone  he  was  entitled  to  take, 
but  that,  upon  the  contrary,  he  took  an  entirely  different  and  distinct 
lot  of  goods,  which  never  belonged  to  plaintiffs  or  their  assignor,  and 
which,  within  the  allegations  of  their  complaint,  they  were  not  enti- 
tled at  all  to  take.  Under  the  process  delivered  to  him,  the  sheriff 
was  entitled  simi^ly  and  only  to  take  the  chattels  described  in  the 
affidavit  delivered  to  him  with  the  requisition,  if  found  in  the  pos- 
session of  the  defendant  or  his  agent.  If  he  took  property  other  than 
that  described  in  the  affidavit,  or  took  it  from  a  person  other  than  the 
defendant  or  his  agent,  his  process  was  no  protection  to  him,  and  he 
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was  guilty  of  a  trespass.  BuUis  v.  Montgomery,  50  N.  T.  352,  856; 
Otis  v.  Williams.  70  N.  Y.  208.  He  act^  at  his  own  peril  in  this 
respect,  and  if  the  aflSdavit  did  not  suflQciently  identify  to  him  the 
property  which  plaintilTs  were  seeking  in  this  action,  and  which  he 
was  entitled,  under  the  process  issued  to  him,  to  take,  it  is  well  set- 
tled that  he  had  the  right  to  refuse  to  act  or  to  require  proper  in- 
demnity. We  therefore  hare  defendant  charging,  in  effect,  that  the 
sheriff,  acting  in  this  action,  was  guilty  of  a  trespass  in  taking  goods 
which  he  was  not  entitled  to  take  under  the  process  delivered  to  him. 
Now  compare  that  cause  of  action  set  up  by  way  of  counterclaim  with 
the  contract  or  transaction  set  forth  as  the  foundation  of  plaintiffs' 
claim,  and  with  the  subject  of  this  action,  and  I  think  it  must  be  man- 
ifest that  it  neither  arises  out  of  the  one,  nor  is  connected  with  the 
other.  The  cause  of  action  set  forth  aa  the  foundation  of  plaintiffs' 
complaint  is  that  they  were  induced  by  fraud  to  part  with  the  prop- 
erty described  in  the  complaint,  that  it  passed  into  the  defendant's 
hands,  and  that  they  were  entitled  to  retake  it  after  a  demand,  etc. 
Certainly  the  acts  complained  of  by  defendant  by  way  of  counter- 
claim did  not  arise  out  of  any  contract  or  transaction  set  ferth  as  the 
foundation  of  plaintiffs'  claim.  Nothing  in  the  whole  line  of  acts 
constituting  plaintiffs'  alleged  cause  of  action,  from  the  sale  of  their 
goods  to  the  Hamburger  &  Sons  Company  down  to  the  commence- 
ment of  the  action,  produced  or  gave  birth  to  the  facts  constituting 
the  counterclaim.  The  latter  did  not  arise  out  of  any  of  them.  It 
arose,  as  claimed,  out  of  an  attempt  to  enforce  a  provisional  remedy 
after  plaintiffs  had  started  their  action,  and  hence  after  their  cause 
of  action  had  accrued  and  become  perfect.  Neither  is  there  any  con- 
nection between  said  counterclaim  and  the  subject  of  the  action. 
The  subject  of  the  action  is  the  pelts  claimed  by  plaintiffs  to  belong 
to  them,  and  to  be  wrongfully  withheld  by  the  defendant.  Carpenter 
V.  Insurance  Co.,  93  N.  Y.  552.  They  by  their  complaint  distinguish 
those  pelts  as  a  certain  lot  which  had  been  sold  by  them  to  the  insol- 
vent corporation,  and  which  subsequently  had  passed  into  the  pos- 
session of  the  defendant  as  receiver.  Those  are  the  only  chattels 
which  they  cover  by  their  complaint,  and  which  they  arp  entitled  to 
recover,  if  at  all.  The  entire  counterclaim  and  complaint  of  the  de- 
fendant rests  upon  the  allegation  that  the  sheriff  in  this  action  has 
not  taken  the  pelts  constituting  such  subject  of  the  action,  but  has 
taken  an  entirely  different  and  distinct  lot,  which  plaintiffs  never 
owned,  and  are  not  entitled  to  recover.  He  rests  distinctly  and  af- 
firmatively upon  the  proposition  that  the  two  lots  of  property  are 
entirely  distinct,  and  are  not  in  any  manner  whatever  related  or  con- 
nected with  each  other.  That  is  the  very  basis  of  his  counterclaim. 
While  the  facts  involved  in  Bernheimer  v.  Hartmayer,  50  App.  Div. 
316,  319,  63  N.  Y.  Supp.  978,  are  somewhat  different  from  those  here 
involved,  that  case  nevertheless  seems  to  go  far  enough  to  be  an  au- 
thority in  favor  of  plaintiffs'  contention  and  demurrer. 

The  conclusion  which  I  reach  upon  this  ground  urged  against  the 
demurrer  renders  it  unnecessary  for  me  to  consider,  under  the  fur- 
ther ground  of  demurrer,  that  the  alleged  counterclaim  does  not  set 
forth  sufQcient  grounds  to  constitute  a  cause  of  action,  whether  de- 
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fezidant  could  have  relief  against  plaintiffs  for  alleged  miscondnct  of 
the  sheriff  in  taJcing  goods  which  he  was  not  required  or  authorized 
to  do,  without  alleging  and  proving  that  the  plaintiffs  ia  some  man- 
ner directed  and  authorized  such  illegal  act.  The  demurrer  is  there- 
fore sustained,  with  $20  costs  and  disbursements,  and  the  ordinary 
decision  and  interlocutory  judgment  may  be  prepared. 
Demurrer  sustainied,  with  f20  costs. 


(63  App.  Dfv,  117.) 

PEOPLB   V.  MALONB. 

(Supreme  Court,  Appellate  DiTision,  First  Department.    July  9,  1901.) 

Ievants— Child  Bbogcno  in  Streets— Liability  ok  Pakent. 

Defendant's  son  -vras  arrested  for  beggrlng  In  the  streets,  but  whs  re- 
leased on  the  appearance  of  the  defendant.  Thereafter  the  boy  was 
again  found  begging  on  the  streets.  The  def^idant  testified  tbat  the 
boy  was  punished  for  the  first  offense  and  directed  not  to  repeat  it, 
and  tbat  he  was  sent  to  school  on  the  day  the  second  offense  was  com- 
mitted. Held  not  sufficient  to  sustain  a  conviction  under  Pen.  Code, 
I  292,  •prohibiting  a  person  having  the  custody  of  a  child  apparently 
under  16. years  old  to  permit  It  to  beg  In  the  streets. 

Appeal  from  court  of  special  sessions  of  city  of  New  York. 

Charles  Malone  was  convicted  in  the  special  sessions  of  allowing 
his  child  to  beg  in  the  streets,  and  he  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 
INGRAHAM,  and  LAUGHUN,  JJ. 

Bela  D.  Eisler,  for  appellant. 
G.  £.  Le  Barbier,  for  respondent. 

INGRAHAM,  J.  The  defendant  was  convicted  of  a  violation  of 
section  292  of  the  Penal  Code,  which  provides  that  "a  person 
•  •  •  who  having  the  care,  custody  or  control  of  such  a  child 
[one  apparently  under  the  age  of  sixteen  years]  as  parent,  relative, 
guardian,  employer  or  otherwise  •  •  •  who  neglects  or  refuses 
to  restrain  such  child  *  •  *  in  begging  or  receiving  or  solicit- 
ing alms  in'  any  manner  or  under  any  pretense,"  is  guilty  of  a  mis- 
demeanor. The  only  evidence  to  sustain  this  conviction  is  that 
on  January  21,  1901,  the  defendant's  son  was  arrested  for  begging, 
he  having  been  seen  by  an  officer  outside  of  Huyler's  candy  store, 
in  West  Forty-Second  street;  that  when  the  boy  was  arraigned  be- 
fore the  magistrate  his  parents  appeared,  and  were  directed  by  the 
magistrate  to  restrain  the  boy  from  begging;  that  subsequently, 
and  on  February  11,  1901,  an  agent  for  the  Society  for  the  Preven- 
tion of  Crnelty  to  Children  saw  the  boy  outside  of  Huyler's  candy 
store,  West  Forty-Second  stieet,  holding  out  his  hands  to  customers 
entei'ing  and  leaving  the  store,  begging;  that  he  saw  one  man  with 
two  women  hand  him  something,  and  he  then  went  and  arrested 
the  boy.  Upon  this  evidence  the  agent  for  the  Society  for  the 
Prevention  of  Crnelty  to  Children  presented  an  information  to  the 
court  of  special  sessions,  and  upon  this  information  the  defendant 
was  arrested  and  convicted.    The  defendant  testified  that  the  boy 
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was  panished  for  the  first  offense,  and  directed  not  to  repeat  itj 
that  he  went  to  school  on  the  morning  of  the  day  upon  which 
he  was  arrested  the  second  time;  and  there  is  no  evidence  that  he 
had  ever  begged  on  any  other  occasion.  I  do  not  think  that  this 
evidence  is  su£E)cient  to  sustain  a  conviction.  The  defendant  had 
notice  that  the  boy  had  been  arrested  for  begging  in  the  streets,  and 
he  punished  him  for  that  offense.  He  certainly  was  not  bound  to 
anticipate  that  the  boy  would  disobey  his  instructions  not  to  repeat 
the  offense.  The  offense  charged  against  the  defendant  is  that  he 
failed  to  restrain  his  son  from  begging  in  the  street.  Such  a 
failure  of  restraint  would  apply  to  every  parent  who  allows  his  son 
to  go  into  the  street  unattended,  if  the  contention  of  the  people 
in  this  case  is  sustained.  A  parent  is  not  guilty  of  an  offense  be- 
cause his  son  begs,  but  because  he  fails  to  restrain  him  from 
begging.  We  do  not  think  it  could  have  been  the  intention  of  the 
legislature  to  hold  a  parent  guilty  of  a  crime  by  reason  of  a  failure 
to  confine  a  child  or  send  a  child  to  a  penal  institution  who  has 
once  been  caught  begging  in  the  street.  To  establish  the  crime 
the  people  must  prove  that  the  defendant  neglected  or  refused  to 
restrain  the  child  in  begging  or  receiving  or  soliciting  alms.  Such 
neglect  or  refusal  is  not  proved  by  a  mere  statement  that  a  child 
was  once  found  begging  in  the  street,  of  which  the  defendant  had 
notice,  and  subsequently  repeated  the  offense.  There  must  be  evi- 
dence that  the  parent  neglected  or  refused  to  use  the  ordinary  and 
proper  means  to  restrain  him  from  begging.  There  was  no  evidence 
of  such  neglect  or  refusal  in  this  case. 
The  judgment  appealed  from  should  be  reversed.    All  concur. 


NATIONAIi  CONTRACTING  CO.  v.  HUDSON  RIVER  WATER-POWER  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1001.) 

AOTioss— Cbahob  of  Vknttk— Convenience  of  Witnesses. 

Where,  on  a  motion  for  change  of  venue  for  convenience  of  wit- 
aesses,  defendant's  affidavits  alleged  that  25  witnesses  residing  In 
another  county  -were  necessary  to  prove  certain  facts  of  defense,  but 
did  not  state  what  facts  any  witness  could  testify  to,  and  plaintiff 
alleged  that  44  persons  residing  in  the  county  where  the  action  was 
pending  were  necessary  witnesses,  tlie  order  denying  the  motion 
will  not  be  reversed. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  National  Contracting  Company  against  the  Hud- 
son River  Water-Power  Company.  From  an  order  denying  defend- 
ant's motion  for  change  of  the  place  of  trial,  it  appeals.    Afilrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHLIN, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Richard  L.  Hand,  for  appellant. 
L.  Lafiin  Kellogg,  for  respondent. 

INGRAHAM,  J.  The  action  was  brought  to  recover  for  a  breach 
of  a  contract  by  the  defendant  whereby  the  plaintiff  was  to  con- 
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struct  a  masonry  dam  across  the  Hudson  river  in  the  county  of 
Saratoga.  The  answer  admits  the  making  of  the  contract,  denies 
the  other  allegations  of  the  complaint,  alleges  a  breach  by  the 
plaintiff,  and  sets  up  a  counterclaim  for  damages  sustained  by  the 
defendant  in  consequence  of  the  plaintiff's  failure  to  prosecute  said 
■work  as  required  by  the  contract.  After  the  case  was  at  issue 
the  defendant  made  a  motion  to  change  the  place  of  trial,  for  the 
convenience  of  witnesses,  from  New  York  to  Saratoga  county.  The 
plaintiff's  affidavit  upon  which  this  motion  was  made  alleges  that 
34  persons  are  material  and  necessary  witnesses  for  the  defendant 
on  the  trial  of  the  action;  25  residing  in  Saratoga  county,  and  the 
other  9  residing  in  adjoining  counties.  There  is  no  allegation  that 
these  witnesses  would  testify  as  to  any  facts  that  would  be  mar 
terial  upon  the  trial,  the  allegation  being  that  each  person  named 
is  a  material  witness  to  prove  certain  specified  facts;  but  nothing  is 
alleged  to  show  that  the  witnesses  can  testify  to  the  facts  specified. 
To  justify  the  court  in  granting  the  apfdication,  it  must  appear  that 
the  persons  named  can  testify  to  facts  which  will  be  material  upoli 
the  trial.  In  opposition  to  this  motion  there  were  submitted  on 
behalf  of  the  plaintiff  affidavits  alleging  the  44  persons  residing  in 
the  city  and  county  of  New  York  are  material  and  necessary  wit- 
nesses for  the  plaintiff,  and  that  there  are  a  number  of  other  per- 
sons, residents  of  adjoining  counties,  who  are  also  material  and 
necessary.  We  have  examined  the  affidavits,  and,  while  there  is 
considerable  doubt  as  to  whether  many  of  the  persons  specified 
therein  could  testify  as  to  any  facts  which  would  be  material  upon 
the  trial,  we  do  not  think  that  the  defendant  has  made  out  a  case 
which  would  justify  us  in  reversing  the  action  of  the  special  term, 
or  in  determining  that  the  convenience  of  witnesses  alone  requires  a 
change  of  venue  in  this  action.  The  contract  was  made  in  the  city 
of  New  York.  It  was  to  be  executed  in  Saratoga  county.  The 
main  question  is  to  determine  whether  the  failure  of  the  plaintiff 
to  complete  the  contract  was  caused  by  the  plaintiff  or  the  de- 
fendant; the  plaintiff's  place  of  business  being  in  the  city  of  New 
York,  and  the  defendant's  place  of  business  being  in  the  county 
of  Saratoga.  As  is  natural,  a  majority  of  the  persons  alleged  to 
be  material  for  the  plaintiff  reside  in  New  York  or  its  vicinity,  while 
a  majority  of  those  to  be  called  for  the  defendant  are  residents  of 
Saratoga  county  or  that  vicinity;  but  the  burden  of  proof  is  upon 
the  plaintiff  to  establish  a  breach  of  the  contract  by  the  defendant. 
It  is  true,  the  contract  was  to  be  performed  in  Saratoga  county, 
and  that  fact  is  always  taken  into  consideration  in  determining 
motions  of  this  character;  but,  without  analyzing  these  affidavits,  we 
are  not  satisfied  that  upon  the  facts  alleged  there  is  a  decided  ma- 
jority of  those  alleged  to  be  material  witnesses  who  reside  in 
Saratoga  county  or  in  that  neighborhood,  so  that  the  convenience 
of  the  witnesses  that  will  actually  be  called  justifies  the  court  in 
changing  the  place  of  trial. 

The  order  appealed  from  should  be  affirmed,  with  f  10  costs  and 
disbursements.    All  concur. 
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DICKINSON  T.  BARLB  et  aL' 

(Supreme  Conrt,  Appellate  Division,  First  Department    Jnly  9,  1901.) 

Reference— MiscojfDCCT  of  Rkfereb— Setting  Aside  ok  Report. 

Id  an  action  by  an  assignee  for  creditors  to  obtain  a  Judicial  settle- 
ment of  blB  account,  the  attorneys  agreed  that  his  account  should  be 
referred.  At  the  commencement  of  the  reference,  plaintiff's  attorney 
proposed  a  stipulation  that  the  referee  be  allowed  to  flx  his  own  fees. 
The  referee  stated  that.  If  he  made  an  unreasuuable  charge,  objection 
might  be  made.  A  stipulation  was  then  made  that  the  referee  might 
fix  such  fees  for  himself  as  were  reasonable,  and  should  not  be  limited 
to  the  statutory  fee.  After  the  case  was  submitted  to  the  referee,  and 
before  the  decision,  he  presented  a  written  stipulation  to  the  attorney  of 
one  of  the  defendants  fixing  bis  fees  at  $20  per  day,  saying  that  the 
plaintiff  assented,  which  the  attorney  refused  to  sign.  The  referee 
demanded  and  received  from  a  stenographer  who  took  the  testimony 
In  the  case  before  him  one-third  of  the  stenographer's  fees,  paid  by 
the  parties  to  the  action.  The  referee  reported,  awarding  a  large  sum 
to  plaintiff.  Held,  that  the  award  was  properly  set  aside  for  misconduct 
of  the  referee. 

Appeal  from  special  term,  New  York  county. 

Action  by  Charles  G.  Dickinson,  as  assignee,  etc.,  against  Eagen« 
M.  Eai-le  and  others.  From  an  order  setting  aside  a  referee's  report, 
and  vacating  a  judgment  entered  thereon,  plaintiff  appeals.  Af- 
firmed. 

See  64  N.  Y.  Snpp.  475. 

Ai^ued  before  VAN  BRUNT,  P.  J.,  and  PATTEBaON,  O'BRIEN, 
INGBAHAM,  and  LAUGHUN,  JJ. 

H.  D.  Lnce,  for  appellant. 

Benjamin  N.  Cardozo,  for  respondents. 

INGRAHAM,  J.  This  action  was  brought  to  settle  the  accounts 
of  the  plaintiff  as  assignee  for  the  benefit  of  creditors.  The  defend- 
ants Eugene  M.  Earle  and  William  Pitt  Earle  had  made  an  assign- 
ment to  the  plaintiff.  After  the  execution  of  the  assignment  the 
assignors  settled  with  their  creditors,  so  that  the  only  question  pre- 
sented upon  this  accounting  was  as  to  the  amount  to  be  allowed 
to  the  assignee  for  his  compensation  and  disbursements.  The  trial 
of  the  action  was  referred  to  a  referee.  .The  hearings  commenced 
on  the  25th  of  July,  1898,  and  proceeded  from  time  to  time  until  the 
14th  of  November,  1900,  when  the  case  was  submitted.  The  referee 
made  his  report  on  the  30th  of  March,  1901.  It  appeared  from  the 
aflBdavits  upon  which  this  motion  was  made  that  at  the  first  hear- 
ing before  the  referee  the  plaintiff's  attorney  proposed  a  stipula- 
tion to  the  effect  that  the  referee  might  flx  the  amount  of  his  fees; 
that  thereupon  one  of  the  attorneys  for  the  defendants  stated  that 
snch  a  stipulation  would  have  no  valid  effect,  and  that  the  only 
way  to  make  a  stipulation  binding  upon  the  parties  was  to  have 
the  rate  per  diem  stated  therein;  that  the  referee  then  stated  that, 
if  he  made  an  unreasonable  charge,  he  would  expect  to  have  his 
fees  objected  to  and  reduced;  and  that  thereupon  a  stipulation  was 
dictated  and  entered  in  the  minutes  to  the  effect  that  the  referee 
might  fix  sQcb  fees  for  himself  in  the  matter  as  might  be  reason- 

>  For  lower  court  opinion,  see  71  N.  T.  Bupp.  766b 
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able,  and  in  doing  so  should  not  be  limited  to  the  legal  statatory 
fee.    There  waa,  however,  no  mention  made  at  the  time  of  f20  per 
day,  or  of  any  other  fixed  sum.    Here,  at  the  commencement  of  the 
reference,  counsel  for  the  plaintiff  in  an  action  for  his  accounting 
as  assignee,  when  the  expenses  of  the  accounting  would  come  out 
of  the  assigned  estate,  would  require  the  defendants  to  pay  them, 
and  suggested  in  the  presence  of  the  referee  that  a  stipulation  be 
made  by  which  the  referee  should  be  allowed  to  fix  his  own  fee.     It 
can  be  seen  in  what  an  unfair  position  this  placed  the  attorney 
for  the  adverse  party.    It  was  entirely  immaterial  to  the  plaintiff 
what  the  fees  of  the  referee  should  be,  as  he  would  not  have  to 
pay  them.    And  yet,  if  the  defendants  refused  to  consent  to  such  a 
stipulation,  they  were  required  to  try  the  case  before  a  referee 
after  they  had  refused  to  consent  that  his  compensation  should  be 
in  excess  of  his  legal  fees,  and  the  amonnt  of  whose  compensation 
might  depend  upon  the  party  in  whose  favor  he  decided  the  case; 
as  the  defendants,  having  refused  to  consent  to  the  enlarged  com- 
pensation, would  not  pay  more  than  the  legal  fees,  while  the  plain- 
tiff, having  expressed  a  willingness  to  consent  that  the  referee  should 
fix  his  own  fees,  would  not  be  likely  to  object  to  any  charge  that 
the  referee  might  make.    There  was,  however,  no  stipulation,  writ- 
ten or  oral,  that  the  referee  should  receive  ?20  a  day.    The  reference 
then  proceeded  for  upward  of  two  years.    After  the  case  was  sub- 
mitted to  the  referee,  and  before  the  decision,  the  referee  called  at 
the  oflQce  of  the  attorneys  for  one  of  the  defendants,  and  presented 
a  written  stipulation  fixing  the  amount  of  his  fees  at  the  sum  of 
$20  a  day  for  each  day  spent  on  the  hearing  or  in  the  examination 
of  the  case  and  fo'r  each  adjournment,  stating  that  the  plaintiff  was 
willing  to  consent.    This  stipulation  the  defendants'  attorneys  re- 
fused to  sign.     Subsequently  the  referee  filed  his  report  in  favor 
of  the  plaintiff,  allowing  the  plaintiff  upward  of  ?21,000  for  his  com- 
pensation and  counsel  fees.    The  referee  then  claimed  to  be  entitled 
to  f20  per  day,  amounting  to  the  sum  of  $5,180.    Of  this  amonnt 
$1,000  had  been  paid  by  the  defendants  during  the  progress  of  the 
reference,  and  the  balance,  $4,180,  was  paid  by  the  plaintiff  upon 
the  delivery  of  the  report.    These  fees  were  objected  to  upon  taxa- 
tion, and  were  reduced  to  the  sum  of  $2,590,  and  that  taxation 
was  affirmed  by  the  special  term. 

The  referee  in  this  case  had  not  been  selected  by  the  consent 
of  the  parties.  He  was  appointed  by  the  court,  and  stood  in  the 
position  of  a  judge.  We  think  it  was  improper  for  the  counsel  for 
one  of  the  parties,  in  the  presence  of  the  referee,  to  propose  a  stipu- 
lation which  would  allow  the  referee  to  determine  the  amount  of 
his  fees.  The  plaintiff  could  afford  to  be  most  liberal  in  his  stipu- 
lation as  to  the  fees  to  be  paid  to  the  referee,  as  he  would  not  be 
called  upon  to  pay  them.  That  such  a  proposition  would  not  affect 
a  high-minded  man  in  his  decision  of  the  case  does  not  make  the 
proposition  any  the  less  objectionable.  The  law  fixes  the  compen- 
sation of  referees  in  an  action  of  this  kind.  He  is  entitled  to  $10 
for  each  day  spent  in  the  reference,  including  the  time  occupied  by 
him  in  determining  the  case;  and  while  it  is  unobjectionable  where 
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the  parties,  without  constraint,  consent  to  pay  to  the  referee  a  sum 
in  excess  of  that  allowed  by  law,  where  the  amount  involved  or  the 
questions  to  be  determined  justify  it,  it  certainly  is  improper  foi' 
counsel  for  one  of  the  parties,  without  previous  consultation  with 
his  opponents,  and  especially  where  he  will  not  be  called  upon  to 
pay  the  referee's  fees,  to  offer  to  make,  in  the  presence  of  the 
referee,  a  stipulation  which  would  impose  upon  the  other  party  the 
payment  of  an  amount  largely  in  excess  of  that  allowed  by  law 
for  the  services  to  be  rendered,  and  impose  upon  him  the  necessity 
of  either  having  to  refuse  to  sign  the  stipulation,  or,  by  signing  it, 
have  to  pay  the  additional  fee.  But  this  is  not  all.  After  the  case 
was  submitted  to  the  referee,  he  went  to  the  counsel  for  the  de- 
fendants, and  presented  a  stipulation  by  which  he  would  be  entitled 
to  receive  double  the  fees  allowed  by  law  for  the  services  that  he 
had  rendered,  stating  that  the  plaintiff  would  sign  it.  The  gross 
impropriety  of  such  action  on  the  part  of  the  referee  is  apparent. 
When  about  to  decide  the  case,  he  asks  one  of  the  parties  to  the 
suit  to  pay  him  a  large  gratuity,  doubling  the  amount  that  he  was 
by  law  entitled  to  receive  for  the  services  rendered;  and  then,  after 
the  attorneys  for  the  defendants  had  refused  to  sign  this  stipulation, 
he  decided  the  case  in  favor  of  the  plaintiff,  fixed  his  fees  at  the 
amount  that  the  defendants  had  refused  to  agree  to,  and  received 
that  amount  from  the  plaintiff  when  he  delivered  his  report.  Can 
it  be  said  that  a  referee  who  would  make  such  a  demand  upon  the 
attorneys  for  one  of  the  parties  to  a  litigation  which  was  before  him 
for  decision  was  not  influenced  by  the  refusal  to  accede  to  his 
illegal  demand?  We  cannot  tell  what  the  decision  would  have  been 
if  the  attorney  for  the  defendants  had  signed  the  stipulation,  or 
had  offered  to  pay  the  referee  |40  per  day.  We  know  that  no 
report  should  be  allowed  to  stand  when  made  after  such  a  demand 
by  the  referee. 

Another  fact  appeared,  of  which  the  defendants  or  their  attorneys 
were  first  informed  after  the  judgment  upon  the  referee's  report  had 
been  entered.  At  the  conmiencement  of  the  reference  a  stenographer 
was  employed,  and  it  was  agreed  that  his  fees  should  be  paid  one-half 
by  each  of  the  parties,  and  that  the  amount  paid  should  be  taxed  as 
a  disbursement  in  the  action.  After  a  few  sessions  this  stenographer 
was  taken  sick,  when  another  stenographer  was  employed  in  his 
place;  and  I  take  the  statement  of  the  referee  in  an  afifidavit  submit- 
ted by  him  as  to  his  dealings  with  these  two  stenographers.  The 
first  stenographer  employed,  Mr.  Copp,  was  sent  to  the  referee  to  be 
employed  upon  another  reference.  After  a  talk  with  Copp  as  to  the 
work  to  be  performed,  the  referee  testifies  that  Copp  said  to  him,  "I 
will  allow  you  one-third  of  my  fees."  When  the  reference  in  this 
case  was  commenced,  Copp  seems  to  have  been  selected  by  the  ref- 
eree as  the  stenographer,  and  continued  as  such  until  he  became  ill. 
Copp  then  told  the  referee  that  he  would  send  a  Mr.  Haynes  to  go  on 
with  the  work,  and  that  he  (Copp)  had  explained  or  would  explain  to 
Haynes  the  arrangement  between  Copp  and  the  referee,  and  would 
get  Haynes  to  consent  thereto.  Haynes  then  appeared  and  acted  as 
stenographer.    At  the  end  of  the  first  hearing,  or  shortly  after,  the 
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referee  asked  Haynes  if  Copp  had  told  him  of  the  arrangement  be- 
tween the  stenographer  and  the  referee,  to  which  Haynes  replied  that 
he  had  not.  The  referee  then  told  Haynes  that  he  might  consider 
himself  the  stenographer  in  the  case  until  the  finish,  and  Haynes 
then  asked  the  referee  what  the  arrangement  was,  to  which  the  ref- 
eree replied  that  Copp  had,  without  any  solicitation  on  the  part  of 
thfi  referee,  agreed  to  give  him  one-third  of  his  fees.  To  that  Haynes 
said,  "Well,  as  long  as  I  know  I  am  to  be  the  stenographer  in  the 
case,  I  will  give  one-tliird."  This  is  the  statement  of  the  referee. 
The  deposition  of  Haynes  was  taken  under  an  order  of  the  court.  He 
testifies  that  the  referee  on  one  occasion  said  to  him:  "I  suppose  you 
know  the  understanding  between  Copp  and  me?"  To  which  Haynes 
replied  that  he  did  not  know  of  any  understanding  at  all.  The  ref- 
eree then  said:  "Well,  Copp  gives  me  one-third  of  his  fees."  To 
which  Haynes  said:  "I  cannot  do  any  such  thing  as  that,  Mr. 
O'Brian.  That  is  a  thing  I  could  not  think  of  doing.  I  have  never 
paid  a  referee  any  commission  at  all,  and,  if  I  did  so,  why,  such  an 
amount  as  that  is  out  of  all  reason  and  out  of  all  conscience."  But, 
after  further  talk,  Haynes  agreed  to  allow  Copp,  or  the  referee  for 
Copp,  one-third  of  his  charge  for  performing  the  services.  Haynes 
further  testified  that  he  never  told  any  of  the  counsel  for  the  defend- 
ants, or  the  defendants,  about  it  until  after  the  referee  had  made  his 
report;  that  he  paid  the  referee  under  this  arrangement  about  |500, 
and  produced  a  cheek  indorsed  by  the  referee  for  one  of  the  pay- 
ments. Haynes  also  produced  a  letter  written  by  the  rrferee,  which 
is  as  follows: 

"My  Dear  Haynes:  Congratulations.  Am  damned  hard  np.  Wish  you 
would  send  me  check  indorsed  correct  as  to  indorsement.  I  malce  8,137 
folios,  at  8%,  $511.08,  of  which  I  have  bad  $296,  leaving  $215.08.  Send 
me  check  so  that  I  get  it  to-morrow  morning. 

"Yours,  sincerely,  M.  O'Brian." 

The  subject  of  congratulations  waa  that  Haynes  had  received  the 
last  check  due  from  the  defendants  for  his  services  rendered  as  ste- 
nographer. Haynes  also  stated  that  he  had  been  informed  by  Copp 
that  the  parties  had  paid  his  fees  to  the  referee,  but  that  the  referee 
had  not  turned  them  over  to  Copp,  and  that  the  referee  gave  him  to 
understand  that  unless  he  consented  to  pay  him  a  part  of  the  fees  he 
would  not  get  the  appointment  as  stenographer  to  report  the  action. 
This  statement,  however,  the  referee  denies,  stating  that  the  pay- 
ment was  entirely  voluntary  on  the  part  of  the  stenographer.  But 
little  need  be  said  as  to  the  character  of  a  voluntary  payment  made 
under  these  circumstances,  and  made  on  the  demand  of  the  officer 
who  has  the  power  of  appointment.  The  referee  admits  that  he  first 
suggested  to  Haynes  the  propriety  or  necessity  of  making  this  "vol- 
untary payment";  that  Haynes  first  objected  to  making  it,  but  finally 
assented;  and  the  letter  to  Haynes  asking  for  the  final  payment  is 
inconsistent  with  the  idea  of  a  voluntary  payment.  We  thus  have  a 
referee,  after  the  case  is  submitted  to  him  for  decision,  demanding  a 
stipulation  which  in  effect  gives  him  as  a  gratuity  a  large  sum  of  mon- 
ey, who  has  demanded  and  received  from  a  stenographer  emx)Ioyed 
to  take  the  minutes  of  the  testimony  before  him  the  tMrd  of  the  fees 
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paid  to  the  stenographer  by  the  parties  to  the  action,  and  who  snbse- 
quentlj  files  a  report  awarding  a  large  sum  against  the  person  from 
whom  he  has  demanded  the  stipulation  for  the  additional  fees;  and 
the  question  presented  is  whether  this  report  is  to  be  allowed  to 
stand  as  the  basis  of  a  judgment  of  this  court.  It  would  seem  that  a 
statement  of  the  question  answers  itself.  Our  first  duty  is  to  en- 
force the  rules  which  are  essential  to  the  pure  administration  of  jus- 
tice. The  courts  of  this  state  have  invariably  set  aside  the  report  of 
a  referee  whose  conduct  has  been  such  that  from  it  improper  infer- 
ences could  be  drawn,  and  usually  there  have  been  bat  indiscretions 
or  innocent  mistakes  on  the  part  of  a  referee;  but  even  in  such  cases 
the  courts  have  been  astute  in  the  enforcement  of  the  rule  that  no 
report  of  a  referee  should  be  allowed  to  stand  where  his  action  had 
been  snch  that  the  fairness  of  his  decision  could  be  justly  questioned. 
Reynolds  v.  Moore.  1  App.  Div.  1 08,  37  N.  Y.  Supp.  72,  and  cases  cit- 
ed; Fortunato  v.  City  of  New  York,  31  App.  Div.  271,  52  N.  Y.  Snpp. 
872.  This  case  is  one,  fortunately  extremely  rare,  where  the  referee 
has  shown  an  entire  lack  of  that  spirit  which  should  animate  a  per- 
son employed  in  the  administration  of  justice,  using  his  position  aa 
referee  to  extort  from  the  parties  and  the  employ^  Ulicit  gain  for 
himself,  in  a  way  that  is  absolutely  inconsistent  with  the  integrity 
that  should  be  jthown  by  those  who  have  to  do  with  the  adminis- 
tration of  justice.  The  plaintiff  insists  that  he  should  not  be  pun- 
ished because  of  this  action  of  the  referee.  We  have  to  care  for 
the  public  interest  in  the  administration  of  justice,  as  well  as  the 
protection  of  the  rights  of  the  individual  suitor,  and  the  performance 
•of  this  duty  requires  us  to  see  to  it  that  no  judgment  based  upon  the 
report  of  a  referee  guilty  of  the  misconduct  here  disclosed  should 
stand  as  a  judgment  of  the  coart. 

The  order  appealed  from  should  therefore  be  aflSrmed,  with  f  10 
costs  and  disbursements.    All  concur. 


<63  App.  Div.  140.) 

DICKINSON  T.  EASLE  et  aL 

(Supreme  Gourt,  Appellate  Division,  First  Department    July  9,  1901.) 

FKB8  op  RErBKBE. 

At  the  commencement  of  a  reference  a  stipulation  was  entered  Into 
that  the  referee  might  fix  such  fees  for  himself  as  were  reasonable, 
and  that  In  so  doing  be  should  not  be  limited  to  the  statutory  fee. 
.After  the  case  was  submitted,  and  before  the  decision,  the  referee 
presented  a  ■written  stipulation  to  the  attorney  of  one  of  the  de- 
fendants, fixing  his  fees  at  ?20  per  day,  which  the  attorney  refused  to 
sign.  The  referee  charged  for  2.59  days  at  $20  per  day.  94  days  being 
alleged  to  have  been  spent  In  determining  n  case  free  from  legal  ques- 
tions. Beld,  that  there  was  no  valid  stipulation  allowing  the  referee 
$20  per  day,  and  that  an  allowance  by  the  clerk  of  $10  per  day,  the 
statutory  fee,  was  sufficient. 

Appeal  from  special  term.  New  York  county. 

Action  by  Charles  C.  Dickinson,  as  assignee,  etc.,  against  Eugene 
M.  Earle  and  others.  From  an  order  denying  a  retaxation  of  costs, 
plaintiff  appeals.    Appeal  dismissed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  PATTEBSON,  O'BRIEN, 
INGRAHAM,  and  LAUGHLIN,  JJ. 
H.  D.  Lace,  for  appellant. 
Benjamin  N.  Cardozo,  for  respondents. 

INGRAHAM,  J.  It  appears  from  an  appeal  argued  and  decided 
herewith  that  the  special  term  has  set  aside  the  report  of  the  referee 
and  the  judgment  entered  thereon,  and  ordered  a  new  trial  before 
another  referee,  and  that  order  has  been  aflQrmed  by  this  court  The 
costs  fall  with  the  judgment,  and  no  question  is  presented  on  this 
appeal  that  we  are  now  required  to  determine.  The  appeal  should 
therefore  be  dismissed.  If,  however,  the  question  argued  was  before 
us,  we  agree  with  the  court  below.  The  amount  claimed  for  referee's 
fees  was  |5,1S0.  The  clerk,  on  taxation,  allowed  $2,590.  From  the 
afladavit  of  the  referee,  it  appears  that  at  the  commencement  of  the 
reference  there  was  a  stipulation  that  "the  referee  may  fix  such  fees 
for  himself  in  this  matter  as  may  be  reasonable,  and  in  doing  so  he 
shall  not  be  limited  to  the  legal  statutory  fee."  The  attorney  for  the 
defendants,  at  the  time  this  stipulation  was  proposed,  called  the  at- 
tention of  the  referee  and  the  plaintiff's  attorney  to  the  fact  that  such 
a  stipulation  would  have  no  effect.  The  attorney  for  one  of  the  de- 
fendants swears  that  the  referee  stated  that  he  was  quite  content,  if 
he  charged  any  sum  that  was  unreasonable,  that  his  fees  should  be 
objected  to;  that  after  this  statement  the  stipulation  was  entered 
upon  the  minutes;  and  that  he  was  never  aware  of  the  amount  that 
the  referee  intended  to  charge.  It  also  appears:  That  the  referee 
charged  for  97  days  when  evidence  was  taken;  68  days  upon  which 
the  proceedings  were  adjourned,  at  which  no  testimony  was  taken; 
and  94  days  for  examining  the  case  and  the  preparation  of  his  report 
That  the  case  was  submitted  November  15,  1900,  and  the  report  was 
filed  on  the  30th  of  March,  1901,  135  days,  including  Sundays  and 
holidays,  of  which  the  referee  says  he  spent  94  in  determining  a  case 
which  seems  to  have  been  free  from  difficult  legal  questions.  This 
would  seem  to  be  impossible.  The  clerk  allowed  for  259  days  at  f  10 
per  day,  and  the  complaint  is  that  the  referee  was  entitled  to  more, 
not  that  too  much  was  allowed.  There  was  no  valid  stipulation  be- 
tween the  parties  fixing  the  fees  of  this  referee  at  $20  a  day,  the  de- 
fendants having  expressly  refused  to  sign  such  a  stipulation,  and  the 
referee  was  entitled  to  no  more  than  his  legal  fees, — ^10  a  day.  This 
he  was  allowed  by  the  clerk. 

The  appeal  is  ther^ore  dismissed,  with  |10  costs  and  disburse- 
ments. 

PATTERSON,  O'BRIEN,  and  LAUGHLIN,  JJ.,  concnr;  VAN 
BRUNT,  P.  J.,  in  resnit 
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PEOPLE  ex  reL  MORKISET  t.  BOLAND. 
(Snpreme  Court,  Trial  Term,  Bensselaer  County.    Blay,  1901.) 

1.  Drpahtmbnt  of  Public  iKBTRncTiou— Government. 

Laws  1892,  c.  80,  pi-ovldes  for  the  organization  of  a  board  of  school 
commissioners  of  the  city  of  Troy.  The  charter  of  the  city  of  Troy 
(Laws  1892,  c.  670),  as  amended  by  Laws  1895,  c.  277,  tit  2,  §  1,  provides 
for  seven  school  commissioners,  and  authorizes  the  mayor  to  suspend 
tbem  for  misconduct  In  office,  and  the  common  council,  after  hearing, 
to  remove  the  officer  complained  of.  Laws  1898,  c.  182  (White  Act), 
for  the  government  of  cities  of  the  second  class,  which  Includes  the 
city  of  Troy,  provides  that  all  officers  connected  with  the  public  schools 
shall  remain  in  office  imtil  their  positions  become  vacant  by  death, 
resignation,  or  removal  as  thereafter  provided,  but  that  the  act  shall 
In  uo  way  repeal  any  statute  not  inconsistent  with  Its  provisions.  3eld, 
that  the  department  of  public  instruction  of  Troy  Is  governed  by 
chapter  SO,  Laws  1892,  and  the  charter  of  Troy,  except  where  Incon- 
sistent with  the  White  act 

&  Bake — Removal  op  Bchool  Commissioner. 

Laws  1898,  c.  182,  makes  a  school  commissioner  a  city  officer,  and 
gives  the  mayor  authority  to  remove  at  pleasure  any  city  officer  ap- 
pointed by  him.  Held  to  repeal  the  provision  of  the  city  charter  of 
Troy,  giving  the  power  of  removal  to  the  common  council,  because  In- 
consistent with  snch  power  given  the  mayor  under  said  chapter  182. 

Action  by  the  people,  on  the  relation  of  James  H.  Morrisej,  against 
Joseph  B.  Boland,  to  try  title  to  the  office  of  school  commissioner  of 
the  city  of  Troy.    Judgment  for  defendant. 

John  C.  Davies,  Atty.  Gen.,  and  Charles  E.  Patterson,  for  relator. 
Thomas  S.  Fagan,  for  respondent. 

GHESTEB,  J.  This  action  is  one  to  determine  the  title  to  the 
office  of  school  commissioner  in  the  city  of  Troy.  The  relator  was 
appointed  to  that  office  on  the  8th  day  of  March,  1899,  by  the  then 
mayor  of  the  city,  and  he  thereupon  qualified  and  entered  upon  the 
duties  of  the  office.  On  September  13,  1900,  he  was  served  with 
a  notice  from  the  present  mayor  that  he  was  removed  by  him  from 
such  office.  On  the  same  day  the  mayor  filed  a  written  appoint- 
ment of  the  defendant  as  school  commissioner  to  fill  the  vacancy  in 
the  board  of  school  commissioners  for  the  unexpired  term  of  the 
relator.  Since  that  time  the  defendant  has  been  in  possession  of 
the  office,  and  has  been  serving  as  a  member  of  such  board.  The 
relator  claims  that  the  mayor  had  no  lawful  power  to  remove  him, 
and  the  only  question  presented  for  determination  is  whether  he  had 
snch  power.  If  he  had  not,  the  relator  is  still  entitled  to  the  office. 
If  he  had,  the  defendant  has  been  lawfully  appointed,  and  the  com- 
plaint must  be  dismissed. 

The  board  of  school  commissioners  of  Troy  was  organized  pursuant 
to  chapter  80,  Laws  1892.    That  act  provides,  in  section  1,  that: 

"The  public  schools  of  the  city  of  Troy  shall  be  under  the  management 
and  control  of  seven  school  commissioners,  to  be  appointed  by  the  mayor 
of  said  city,  who  shall  be  electors  and  residents  of  said  city,  and  who  to- 
gether shall  constitute  a  board  of  school  commissioners." 

The  second  section  provides  that  the  persons  appointed  shall  be 
divided  into  three  classes  by  the  mayor,  two  to  hold  office  for  one 
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year,  two  for  two  years,  and  three  for  three  years  from  tie  second 
Tuesday  of  March  after  their  appointment,  and  that: 

"Upon  the  expiration  of  tbe  respective  terms  of  office  of  tbe  persons  eo 
appointed,  their  successors  shall  be  appointed  In  like  manner  for  a  terna  of 
three  years,  ■which  shall  be  the  term  of  office  of  school  commissioner  under 
this  act  Whenever  a  vacancy  shall  arise  in  said  board  from  any  cause, 
the  mayor  of  the  city  of  Troy  shall  In  like  manner  appoint  a  suitable  per- 
son to  fill  such  racnncy  for  the  unexpired  term  of  the  person  whom  be  i^ 
appointed  to  succeed." 

The  act  contains  no  provision  with  reference  to  the  aaspension  or 
removal  from  office  of  tlie  school  commissioners.    Under  the  char- 
ter of  Troy  -(Laws  1892,  c.  670,  as  amended  by  Laws  1895,  c  277. 
tit.  2,  §  1),  the  seven  school  commissioners  were  denominated  as 
officers  of  the  city,  and  the  mayor  was  given  power  by  section  2  of 
that  title  to  suspend  them  for  misconduct  in  office  or  neglect  of 
duty,  based  upon  written  charges.    The  common  council  was  given 
power  by  the  same  section  to  try  the  charges,  and,  after  notice  and 
an  opportunity  to  be  heard  in  his  defense,  to  remove  the  officer  com- 
plained of  from  office.    This,  in  brief,  is  a  summary  of  the  laws  in 
reference  to  the  appointment,  suspension,  and  removal  of  school 
commissioners  in  Troy  in  force  at  the  time  of  the  passage  of  the  act 
known  as  the  "White  Act"  (Laws  1898,  c.  182),  for  the  government  of 
cities  of  the  second  class,  which  includes  the  city  of  Troy.    Section 
49  of  that  act  is  as  follows: 

"Except  as  otherwise  provided  In  this  act,  tbe  mayor  shall  appoint  all  the 
city  officers,  and  except  as  otherwise  provided  In  this  act  or  in  the  other 
laws  of  the  state,  he  may  remove  at  pleasure  any  city  officer  appointed  by 
him." 

Article  7  of  the  act  last  mentioned  related  to  the  "department 
of  public  instruction,"  and  provided,  in  section  240,  that  "the  de- 
partment of  public  instruction  shall  continue  as  provided  by  law." 
The  other  sections  of  the  article,  except  tbe  last,  Contained  general 
provisions  as  to  the  powers  and  duties  of  the  commiBsioners,  the 
control  of  the  schools  and  the  school  property,  and  the  appointment 
of  subordinate  officers  and  teachers.  The  last  section  related  to 
the  tenure  of  office,  and  was  as  follows: 

"Sec.  252.  All  officers,  principals  and  teachers  connected  with  the  public 
schools  when  this  act  takes  effect,  shall  remain  and  continue  in  their  re- 
spective, positions  until  their  positions  shall  become  vacant  by  death,  res- 
ignation or  by  removal  under  tbe  procedure  hereinbefore  set  forth." 

But  tbe  nert  year,  by  chapter  581,  Laws  1899,  §  40,  all  of  article 
7  was  repealed,  except  section  240,  which  remains  as  above  quoted. 
While  this  repeal  included  section  252,  which  recognized  a  power  of 
removal  of  school  officers,  it  did  not  repeal  section  49,  which  au- 
thorized the  mayor  to  remove  at  pleasure  any  city  officer  appointed 
by  him.    That  section  remains  as  enacted  in  1898. 

The  White  act  contained  the  following  saving  and  repealing 
clauses: 

"Sec.  4S2.  All  statutes  of  the  state  •  •  •  so  far  as  Inconsistent  with  the 
provisions  of  this  act  are  hereby  repealed. 

"Sec.  483.  Nothing  contained  In  this  act  shall  be  construed  to  repeal  any 
statute  of  the  state    •    •    •    not  inconsistent  with  the  provisions  of  thta 
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n<;t  and  the  same  shall  remain  In  fall  force  and  effect,  when  not  inconsistent 
■with  the  proTislons  of  this  act,  to  be  construed  and  operated  in  harmony 
^v-ith  the  provisions  of  this  act" 

It  results  from  the  legislation  referred  to  that  the  department 
of  public  instruction  in  Troj  is  governed  by  chapter  80,  Laws  1892, 
and  the  provisions  of  the  charter  of  Troy  so  far  as  the  same  are 
applicable,  except  where  those  statutes  are  inconsistent  with  the 
i (revisions  of  the  White  act;  and  where  they  are  inconsistent  with 
tbat  they  are  repealed,  and  the  provisions  of  the  latter  act  control. 
The  provisions  of  the  charter  of  Troy  gave  the  mayor  no  power  to 
remove,  but  only  the  power  to  suspend,  a  school  commissioner.  The 
power  of  removal  was  there  committed  to  the  common  council.  The 
provisions  giving  the  power  of  suspension  to  the  mayor  and  of  re- 
ittoval  to  the  common  council  are  inconsistent  with  the  provision  of 
the  "White  act  giving  power  to  the  mayor  to  remove  at  pleasure,  and 
are  therefore  repealed. 

The  relator  contends  that  the  intent  of  the  legislature  in  passing 
the  White  act,  and  in  including  therein  the  provision  (section  240) 
that  "the  department  of  public  instruction  shall  continue  as  provid- 
ed by  law."  was  that  the  board  of  school  commissioners  shall  continue 
organized,  appointed,  and  held  in  office  according  to  the  provisions 
of  law  creating  the  department,  and  that  the  commissioners  having 
been  appointed  under  the  authority  of  chapter  80,  Laws  1892,  their 
tenure  of  office  for  the  term  of  three  years  is  fixed  and  protected  by 
the  provision  to  that  effect  in  that  law.  It  cannot  be  intended  by 
this  to  insist  that  nothing  in  the  White  act  was  intended  to  or  did 
affect  the  department  of  public  instruction,  for  that  conclusion  gives 
no  force  to  several  provisions  of  that  act  which  have  effected  impor- 
tant changes  in  the  powers  of  the  school  board;  and  to  support  the 
contention  of  the  relator,  it  seems  to  me,  is  to  also  ignore  the  effect 
of  the  repeal  by  that  act  of  statutes  inconsistent  with  it.  That  such 
changes  have  been  effected  is  shown  by  the  recent  case  of  People  v. 
Kickerson,  56  App.  Div.  588,  67  N.  Y.  Supp.  248,  where  it  was  held 
that  the  provision  of  subdivision  6,  §  11,  c.  80,  I^ws  1892,  that  "the. 
said  board  of  school  commissioners  shall  •  •  •  have  the  custody 
and  safe  keeping  of  the  schoolhouses,  outhouses,  books  and  furni- 
ture," was  repealed  by  the  provisions  of  the  White  act  that  the  city 
engineer  "shall  act  as  the  superintendent  of  public  buUdings"  and 
"shall  employ  such  subordinates  to  serve  during  his  pleasure,  and 
shall  have  such  other  assistance  as  the  board  of  estimate  and  ap- 
portionment shall  prescribe,"  and  therefore  that  the  school  board  no 
longer  had  authority  to  appoint  janitors  of  school  buildings.  Nu- 
merous other  provisions  of  tiie  later  law  are  inconsistent  with  those 
of  the  former.  For  instance,  under  chapter  80,  Laws  1892,  §  11,  it 
was  the  duty  of  the  school  board,  and  they  had  the  power,  to  fix  and 
pay  the  salaries  of  teachers,  of  the  clerk,  and  of  the  superintendent 
of  schools,  while  under  the  White  act  (section  98)  it  is  made  the  duty 
of  the  board  of  estimate  and  apportionment  to  fix  the  salaries  or  com- 
pensation of  all  city  officers  and  employees,  except  those  who  serve 
without  compensation.  So  under  the  former  law  (section  11)  the 
school  board  had  the  power  and  it  was  their  duty  to  alter,  improve. 


Digitized  by 


Google 


236  71  NEW  TOSK  BUPPLBMENT  (Sup.    Ct- 

and  lOS  New  York  State  Reportor 

and  repair  school  houses  and  appurtenances,  and  to  purchase,  ex- 
change, improve,  and  repair  school  apparatus  and  furniture,  and  pro- 
vide hooks  for  indigent  pupils,  while  under  the  later  act  (section  120> 
there  is  created  a  board  of  contract  and'  supply,  which  are  cliarged 
with  the  duty,  after  public  notice,  to  let  to  the  lowest  bidder,  who  will 
give  adequate  security,  all  contracts  for  the  performance  of  any  work 
or  for  the  supply  of  any  materials  for  the  various  city  departments, 
including  the  department  of  public  instruction,  in  all  cases  where  the 
work  and  materials  will  cost  to  exceed  $50,  unless  by  an  ordinance 
passed  by  an  unanimous  vote  of  the  common  council,  and  by  the  unan- 
imous approval  of  the  board  of  estimate  and  apportionment,  it  i8  de- 
termined to  be  impracticable  to  procure  the  work  or  materials  by  con- 
tract.   This  is  sufficient  to  show  that,  when  the  legislature  said  that 
"the  department  of  public  instruction  shall  continue  as  provided  bv 
law,"  it  did  not  mean  that  it  was  to  continue  without  change,  and 
subject  only  to  the  provisions  of  the  laws  creating  the  department 
in  the  various  cities  of  the  second  class,  but,  rather,  jneant  that  the 
department  or  the  boards  of  school  commissioners,  whether  appoint- 
ed by  the  mayors,  as  was  the  case  in  Albany  and  Troy,  or  elected  by 
the  people,  as  was  the  case  in  Syracuse  and  Rochester,  should  con- 
tinue to  be  so  appointed  or  elected  as  provided  by  law,  and  with  such 
changes  as  were  made  by  virtue  of  the  repeal  of  such  provisions  of 
the  original  laws  creating  the  various  boards  as  were  inconsistent 
with  the  provisions  of  the  White  act.    Thus  does  the  department  of 
public  instruction  in  each  of  the  cities  of  the  second  class  continue  as 
provided  by  law,  just  as  the  statute  says  it  shall.    It  seems  plain, 
therefore,  that  so  far  as  chapter  80,  Laws  1892,  fixes  the  term  of  ofl3ce 
of  a  school  commissioner  in  Troy  at  three  years,  it  must  yield  to  the 
later  provision  contained  in  section  49  of  the  White  act,  giving  the 
mayor  authority  to  remove  any  city  officer  appointed  by  him,  pro- 
vided the  mayor,  in  the  exercise  of  his  official  duty,  should  see  fit  to 
abridge  that  term  by  a  removal  from  office. 

In  a  recent  case  in  the  court  of  appeals  (Pryor  v.  City  of  Bochester, 
166  N.  Y.  548,  60  N.  E.  352),  Judge  Martin  reviews  the  history  of  the 
act  for  the  government  of  cities  of  the  second  class  (Laws  1898,  c. 
182),  and  discusses  the  legislative  intent  with  reference  to  the  pow- 
ers conferred  upon  the  mayor  by  that  act.  He  quotes  from  the  re- 
port to  the  legislature  of  the  commissioners  appointed  by  the  gov- 
ernor to  report  general  laws  for  the  government  of  cities  of  the  sec- 
ond class,  of  which  Judge  Earl  was  chairman,  as  follows  (page  552, 
166  N.  Y.,  and  page  253,  60  N.  E.): 

"We  propose  to  give  the  mayor  large  power  and  great  responsibility.  He 
Is  the  executive  head  of  the  city  government.  He  appoints,  and,  under  cer- 
tain conditions,  may  remove,  nearly  all  the  city  officers;  and  tiius  he  can 
hold  them  all  to  responsibility  for  the  manner  In  which  they  discharge  their 
duties.  He  himself,  after  a  hearing  and  a  trial  of  charges  preferred  against 
him,  may  be  removed  from  his  office  by  the  governor.  Thus,  If  there  be  bad 
administration  of  city  affairs.  It  is  easy  for  the  electors  to  place  the  re- 
sponsibility, and  to  apply  the  remedy  at  the  polls."  Senate  Documents  1896, 
vol.  5,  No.  24. 

After  referring  to  various  provisions  of  the  act,  Judge  Martin  says 
(page  554, 166  N.  Y.,  and  page  254,  60  N.  E.): 
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"It  Is  equally  clear  that  the  legislative  purpose  was  to  confer  all  the  ex- 
ecutive and  adminlstratlTe  powers  of  the  city  upon  the  mayor  and  such 
officers  and  departments  as  -were  created  by  law  or  ordinance,  and  that  all 
the  city  officers,  except  as  otherwise  specially  provided,  should  be  appointed 
by  him  and  removed  at  bis  pleasure,  thus  Imposing  upon  him,  as  mayor, 
tlie  entire  responsibility  of  the  appointments  to  office  and  of  the  admin- 
istration of  the  affairs  of  .the  city,  to  the  end  that  there  might  be  a  respon- 
sible head,  which,  If  unsatisfactory,  could  be  deposed  by  the  electors  of  the 
city,  and  existing  evils  consequently  corrected." 

I  conclade  that  the  mayor  bad  the  power,  under  section  49  of  the 
White  act,  to  remove  the  relator  from  office,  and  therefore  that  his 
complaint  must  be  dismissed.  This  conclusion  finds  support  in  some 
recent  cases  arising  under  the  provision  of  the  charter  of  Greater  New 
York,  which  authorizes  the  mayor,  during  the  first  six  months  of  his 
term,  to  remove  certain  persons  holding  offices  by  appointment.  Peo- 
ple V.  Nixon,  32  App.  Div.  513,  53  N.  Y.  Supp.  230;  People  v.  Van 
Wyck,  159  N.  Y.  509,  54  N,  E.  31.  Judgment  for  the  defendant,  dis- 
missing the  complaint,  with  costs. 

Complaint  dismissed,  with  costs. 


<35  Misc.  Rep.  106.) 

KENNEDY  v.  STEBLB. 

(Supreme  Court,  Special  Term,  Onondaga  County,    May,  1901.) 

Attorhet's  Liek. 

An  attorney  entered  Into  a  contract  with  an  administratrix  to  prose- 
cute pending  actions  to  recover  insurance  upon  the  life  of  her  deceased 
husband  for  a  certain  proportion  of  the  recovery  If  successful,  he  to 
have  no  compensation  in  case  of  defeat  Beld  to  give  him  a  lien  on  the 
fund  after  recovery  which  he  could  enforce  In  equity  against  a  third 
person  In  whose  hands  the  compensation  la  set  apart  without  an  allow- 
ance by  the  surrogate  of  such  amount  to  the  administratrix  on  her 
final  accounting. 

Action  by  James  J.  Kennedy  against  Blanche  M.  Bteele,  individu- 
ally and  as  administratrix,  and  Frank  Z.  Wilcox.  Demurrer  to  com- 
plaint overruled. 

William  Kennedy,  for  plaintiff. 
Frank  Z.  Wilcox,  for  defendants. 

HISCOCK,  J.  Separate  demurrers  have  been  served  by  each  of  the 
defendants  to  plaintiff's  complaint  upon  the  grounds  (1)  that  it  ap- 
pears upon  the  face  of  the  complaint  that  the  supreme  court  has  not 
jurisdiction  of  the  subject  of  the  action;  (2)  that  it  appears  upon  the 
face  of  the  complaint  in  this  action  that  the  said  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

Plaintiff's  complaint  alleges,  in  substance,  that  on  October  19, 1897, 
the  defendant  Blanche  M.  Steele  was  the  administratrix  of  the  estate 
of  Herbert  A.  Steele,  her  husband,  and  that  on  that  day  there  was 
pending  and  undetermined  in  the  supreme  court  an  action  brought 
by  her  as  such  administratrix  to  recover  upon  two  policies  of  insur- 
ance executed  upon  the  life  of  her  said  husband;  that  on  said  day 
she  retained  plaintiff's  assignor,  one  William  Kennedy,  to  act  as 
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counsel  in  the  prosecation  of  said  action,  "agreeing  upon  Ms  [her] 
part  that  the  sum  of  f250  of  the  proceeds  recovered  in  said  action 
should  belong  to  the  said  Kennedy  for  his  services  as  counsel  in  the 
action,  the  same  to  be  paid  to  him  by  said  Blanche  M.  Steele  out  of 
the  proceeds  by  any  recovery  in  the  action  when  the  same  should 
come  to  her  hands,  and,  in  case  no  recovery  was  had,  then  he  was  to 
receive  no  compensation  for  his  said  services";  that  said  Kennedy 
fully  performed  his  part  of  the  contract  with  the  said  Steele,  and  so 
successfully  aided  and  assisted  the  plaintiff  as  counsel  that  finally 
thereafter,  through  the  decision  of  the  court  of  appeals,  a  judgment 
was  obtained  in  her  favor  for  the  sum  of  over  $5,000,  the  amount  and 
proceeds  of  which  duly  came  into  her  hands;  that,  instead  of  paying 
therefrom  to  said  Kennedy  said  sum  of  f 250,  she  has  refused  to  do  the 
same,  but  has  placed  said  amount  in  the  hands  of  the  defendant  Wil- 
cox as  a  pretended  trustee  for  said  Kennedy.  And  said  complaint 
further  alleges  that  said  Steele  and  said  Wilcox,  acting  in  concert, 
are  capriciously  and  unreasonably  refusing  to  pay  over  said  amount 
to  said  Kennedy,  upon  the  ground  and  pretext  that  his  claim  must  be 
passed  upon  by  the  surrogate's  court,  and  that  in  the  meantime  said 
Steele  is  delaying  her  accounting  and  is  dissipating  the  estate;  that 
said  Steele  and  said  Wilcox  are  both  of  them  financially  irresponsi- 
ble. It  is  also  further  alleged  and  appears  from  said  complaint  that 
the  said  f250  was  by  Mr.  Sargent,  the  attorney  of  record  in  said  liti- 
gation, at  the  reijuest  of  the  defendant  Steele,  paid  over  to  the  de- 
fendant Wilcox  for  the  benefit  of  Mr.  Kennedy,  said  Wilcox  and  said 
Steele,  between  themselves,  executing  a  memorandum  of  that  fact,  but 
attaching,  as  a  condition  to  the  payment  by  Wilcox  to  Kennedy  of 
said  $250,  that  his  claim  should  be  allowed  upon  a  final  accounting  of 
the  estate  in  the  surrogate's  court  of  Onondaga  county.  It  also  ap- 
pears, in  addition  to  the  other  allegations  of  the  complaint  herein- 
before referred  to,  that  said  Steele  executed  a  written  paper  which 
provided  for  the  payment  of  said  |2a0  to  said  Kennedy  out  of  the  pro- 
ceeds of  said  litigation,  and  provided  that,  in  case  there  was  no  re- 
covery, no  allowance  should  Tpe  made  to  him.  The  complaint  also 
sets  up  the  necessary  assignment  to  plaintiff,  and  asks  judgment  es- 
tablishing a  lien  upon  said  sum  of  $250,  and  directing  its  payment 
over  to  plaintiff. 

As  appears  by  the  recital  of  the  grounds  set  forth  in  their  respec- 
tive demurrers,  the  defendants'  claim  in  this  action  is  that  the  plain- 
tiff has  no  right  to  the  sum  of  ?250  until  allowed  by  a  final  decree  in 
the  surrogate's  court;  that  the  defendant. Steele  did  not  have  the 
right  or  power  to  make  Mr.  Kennedy's  compensation  a  charge  upon 
the  assets  of  the  estate  which  she  represented;  and  that  he  has  no 
claim  against  said  estate,  but  that  his  claim  is  against  said  Steele  in- 
dividually. If  this  was  an  ordinary  action  at  law,  defendant's  rea- 
soning might  be  well  laid,  but  such  is  not  the  case.  This  is  an  equi- 
table action  to  establish  a  lien  upon  and  right  to  a  separate  fund, 
which  is  concededly  in  the  hands  of  the  defendant  Wilcox  for  the 
benefit  of  this  plaintiff,  as  assignee  of  Mr.  Kennedy.  The  only  ques- 
tion is  whether  Mrs.  Steele  could  give  plaintiff's  assignor  a  lien  upon 
or  right  to  part  of  the  proceeds  of  the  litigation  which  he  was  help- 
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ing  to  iH^secnte  for  her  benefit  I  think  this  qaestion,  however,  has 
been  fully  settled  in  plaintiff's  favor.  It  does  not  appear  that  the 
estate  represented  by  Mrs.  Steele  had  any  other  assets  than  the  liti- 
gation in  which  Mr.  Kennedy  was  engaged.  That,  under  those  cir- 
cumstances, she  had  a  right  to  give  him  a  claim  upon  part  of  the 
proceeds  of  that  litigation  for  his  compensation,  if  successful,  and 
at  the  same  time  to  exempt  herself  individually  and  the  estate  from 
any  charge  if  the  litigation  was  unsuccessful,  I  regard  as  well  es- 
tablished by  the  following  authorities:  Bandall  v.  Dusenbury,  39 
N.  Y.  Super.  Ct.  174,  affirmed  in  63  N.  Y.  645;  Noyes  v.  Blakeman, 
6  N.  Y.  567;  New  v.  Nicoll,  73  N.  Y.  127,  29  Am.  Rep.  Ill;  Harwood 
V.  La  Grange,  137  N.  Y.  538,  32  N.  E.  1000;  In  re  Knapp,  85  N.  Y. 
284.  The  demurrer  served  separately  by  each  defendant  is  overruled, 
^ith  costs  to  be  taxed  from  the  time  the  demurrer  was  served  at  the 
same  rate  as  in  an  action  at  law.  The  usual  interlocutory  judgment 
may  be  entered  also,  giving  defendants  the  right,  within  10  days 
after  payment  of  such  costs,  to  serve  an  amended  pleading,  if  so 
advised. 

Ordered  accordingly. 


(35  Misc.  Rep.  82.) 

NEW  YORK  UNIVERSITY  T,  LOOMIS  IiABORATORY. 
(Supreme  Oonrt,  Special  Term,  New  York  County.    May,  1901.) 

TBCBT— ENTORCKMKNT— EVIDEKCB. 

In  an  action  to  enforce  a  trust  la  certain  property  of  a  laboratory  In 
favor  of  the  medical  department  of  a  university,  the  creator  of  the 
alleged  trust  testified  that  he  had  not  created,  and  had  not  Intended  to 
create,  a  trust  for  the  beneUt  of  the  plaintiff.  Laws  18S7,  c.  329, 
creating  the  laboratory,  authorized  It  to  hold  property  for  Its  own  pur- 
poses, and  to  convey  Its  property  to  the  university,  and  that,  upon  such 
conveyance  being  made,  the  laboratory  should  cease  to  exist,  but  gave 
it  no  authority  to  hold  property  In  trust.  Meld,  that  the  action  should 
be  dismissed. 

Action  by  the  New  York  University  against  the  Loomis  Labora- 
tory to  impress  a  trust.    Complaint  dismissed. 

Duer,  Strong  &  Whitehead,  for  plaintiff. 
Chas.  E.  Miller,  for  defendant. 

TKUAX,  J.  The  right  of  the  plaintiff  to  obtain  the  relief  asked 
for  in  the  complaint  depends  on  proving  the  allegation  contained 
in  the  complaint,  that  a  trust  for  the  benefit  of  the  plaintiff  affect- 
ing the  property  mentioned  and  described  in  the  complaint  had  been 
created.  Hiis  trust,  as  stated  in  the  complaint,  was  that  the  prop- 
erty mentioned  and  described  in  the  complaint  should  be  handed 
over  to  a  board  of  trustees,  which  was  to  hold  it  in  trust  for  the 
exclusive  use  of  the  faculty  and  students  of  the  medical  depart- 
ment of  the  New  York  University.  If  that  allegation  has  been 
proved,  plaintiff  is  entitled  to  the  relief  asked  for;  if  that  allegation 
has  not  been  proved,  plaintiff  is  not  entitled  to  such  relief.  The 
burden  of  sustaining  the  allegation  by  competent  evidence  rests 
upon  the  plaintiff.    Now,  whatever  the  parties  may  have  intended 


Digitized  by 


Google 


240  71  NEW  YORK  SUPPLEMENT  (Sup.    Ot 

•nd  UB  New  York  State  Reporter 

to  do  in  18S6,  what  the  evidence  shows  they  did  does  not  establish 
a  trust  in  the  property  of  the  kind  set  up  in  the  complaint  for  the 
benefit  of  the  plaintiff.  The  creator  of  the  alleged  trust  was  called 
as  a  witness  on  the  trial,  and  testified,  in  effect,  that  he  had  not 
created,  and,  in  fact,  had  not  intended  to  create,  a  trust  for  the 
benefit  of  the  plaintiff.  Perhaps  the  best  evidence  of  what  was 
done  is  to  be  found  in  the  act  creating  the  defendant,  which  act 
was  passed  for  the  purpose  of  carrying  out  the  wishes,  and,  for  that 
reason,  must  be  supposed  to  express  the  wishes,  of  the  creator  of 
the  alleged  trust.  That  act  (Laws  1887,  c.  329)  authorizes  the  de- 
fendant to  hold  real  estate  (in  trust  or  perpetuity  or  otherwise)  for 
the  purpose  of  establishing,  supporting,  and  maintaining  in  the 
city  of  New  York  an  institution  for  the  promotion  of  original  re- 
search in  chemistry,  biology,  pathology,  and  for  elementary  teach- 
ing in  those  branches.  Nothing  in  the  act  authorizes  it  to  hold 
property  in  trust  for  the  plaintiff.  That  act  also  authorizes  the 
trustees  of  the  defendant  to  convey  to  the  plaintiff,  and  this  means 
to  convey  in  fee,  all  the  property,  both  real  and  personal,  and  also 
provides  that  on  such  conveyance  the  corporation  created  by  the 
act  shall  cease  to  exist.  For  the  reasons  above  stated,  the  com- 
plaint is  dismissed,  with  costs. 
Complaint  dismissed,  with  costs. 


(35  MlBC.  Bep.  115.) 

GARDNBE  T.  NEW  YORK  MUT.  SAVINGS  &  LOAN  ASS'N. 

(Supreme  C!ourt,  Special  Term,  Onandaga  County.    May.  1901.) 

LOAH  ASSOOIATIOK— EsTOPPBIi. 

Where  a  shareholder  In  a  mutual  savings  and  loan  association  knew 
of  an  amendment  which  reduced  the  withdrawal  value  of  bis  shares 
below  their  actual  value,  but  for  two  years  made  no  protest,  while 
other  members  paid  their  dues  on  the  new  basis,  he  is  estopped  after- 
wards, on  withdrawal  from  the  association,  to  claim  any  greater  sum 
that  he  was  entitled  to  onder  the  amendment. 

Action  by  Rufus  C.  Gardner  against  the  New  York  Mutual  Sav- 
ings &  Loan  Association  to  recover  a  balance  of  an  amount  he 
would  have  been  entitled  to  as  the  owner  of  certain  installment 
shares  in  the  defendant  but  for  the  amendment  of  defendant's  ar- 
ticles of  association  whereby  the  withdrawal  value  of  the  shares 
was  reduced.  Plaintiff  had  no  actual  knowledge  of  the  amendment, 
though  regularly  made.    Judgment  for  defendant. 

Gantz,  Neier  &  McKennell,  for  plaintiff. 

Russell  &  Winslow  (John  E.  Ruston,  of  counsel),  for  defendant. 

MAREAN,  J.  The  articles  of  association,  at  the  date  of  issuing 
of  shares  to  plaintiff's  assignor,  provided  that  w;ithdrawin^  mem- 
bers should  receive  the  amounts  paid  by  them  for  dues,  with  6  per 
cent,  interest,  less  a  withdrawal  fee  of  one  dollar  per  share.  Sub- 
sequently the  articles  were  amended  so  as  to  provide  that  they 
should  receive  the  amount  paid  for  dues,  with  the  profits  credited  to 
the  shares,  less  the  amount  set  aside  therefrom  to  the  reserve  fund. 
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The  amount  set  aside  to  the  reserve  fand  baa  always  included  1 
per  cent,  per  aunom  on  the  maturity  value  of  shares,  although  prior 
to  the  amendment  it  was  not  deducted  in  ascertaining  withdrawal 
value.  The  amendment,  so  far  as  it  substituted  declared  profits  for 
interest,  was  in  the  present  case  in  favor  of  the  withdrawing  share- 
holder, and  the  question  is  solely  whether  the  1  per  cent,  per  an- 
num on  the  maturity  value  of  shares  (not  the  one  dollar  per  share), 
which,  having  been  put  to  the  reserve  fund,  was,  under  the  amend- 
ment, to  be  deducted  instead  of  a  withdrawal  fee  of  one  dollar  per 
share,  might  lawfully  be  deducted  by  the  defendant.  While  I  am 
disposed  to  conclude  that  the  amendment,  in  so  far  as  it  may  have 
reduced  the  withdrawal  value  of  the  shares  in  question  below  their 
actual  value,  taking  all  the  assets,  including  the  reserve  fund,  into 
account,  was  a  violation  of  the  rights  of  plaintiff's  assignor  if  done 
without  his  consent,  I  think  he  was  estopped  at  the  time  he  gave 
notice  of  withdrawal  to  claim  any  larger  sum  than  he  was  entitled 
to  under  the  amendment.  He  is  chargeable  with  knowledge  of  the 
amendment  in  favor  of  other  shareholders,  some  of  whom  have,  no 
doubt,  become  members  since  then,  and  he  could  not  stand  by  in 
silence,  and  without  protest  see  other  members  paying  dues,  for 
more  tiian  two  years,  on  the  faith  of  the  amendment,  which  cut 
down  the  withdrawal  value  of  his  shares,  and  afterwards  claim,  as 
against  them,  any  greater  sum  on  withdrawal  than  he  was  entitled 
to  under  the  amendment.  The  defendant  represents  the  equities  of 
other  members,  and  the  estoppel  is  available  to  it. 
Judgment  for  defendant,  with  costs. 


(85  Misc.  Bep.  78.) 

MESSLES  V.  SCHWARZKOPF  ft  DOBER,  Limited. 
(Supreme  Court,  Special  Term,  New  York  County.    May,  1001.) 

L    PLEADINO — DlSMTSBAL. 

Where  plaintiff  sues  a  foreign  Joint-stock  association  as  a  partner- 
ship, the  complaint  will  not  be  dismissed  as  failing  to  state  a  cause  of 
action,  the  objection  being  taken  In  the  first  instance  at  the  trial. 
2.  Same— Amendment. 

Where  a  foreign  Joint-stock  association  is  sued  as  a  partnership,  the 
court  will  assume  that  the  proper  officer  of  the  assoclntlon  was  served, 
and  that  his  official  designation  -was  omitted  by  plaintiff  in  the  title  of 
the  action,  and  will  allow  plaintiff  to  amend  so  that  the  action  may  be. 
maintained,  under  Code  Civ.  Proc.  ff  1919,  permitting  an  action  against 
the  president  or  ti'easurer  of  a  Joint-stock  association. 

Action  by  Arnold  C.  Messier  against  Schwarzkopf  &  Dorer.    De- 
murrer to  complaint  sustained.  ' 

Geo.  W.  Galinger,  for  plaintiff. 
Chas.  E.  Hill,  for  defendant. 

McADAM,  J.    The  action  is  to  recover  a  balance  claimed  to  be 

due  on  sales  and  deliveries  of  goods  to  defendant     The  plaintiff 

alleges,  and  the  defendant  admits,  that  the  defendant  was  and  is  a 

joint-stock  association,  organized  and  created  under  the  laws  of 

71  N.r.s.— 16 
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New  Jersey.  The  defendant  put  in  issue  the  other  allegations  of 
the  complaint,  and  set  up  defenses  and  a  counterclaim  to  the  cause 
any  evidence,  moved  to  dismiss  the  complaint  on  the  ground  that 
it  dJd  not  state  facts  sufiicient  to  constitute  a  cause  of  action;  the 
theory  of  the  defense  being  that,  as  the  defendant  was  a  joint-^tock 
of  action.  On  the  trial  the  defendant,  before  the  introduction  of 
association,  all  the  members  of  the  association  should  be  sued,  un- 
less the  number  of  associates  was  seven  or  more,  in  which  event 
an  action  against  the  president  or  treasurer  would  be  authorized. 
Code,  §  1919.  At  common  law  the  members  of  the  defendant  as- 
sociation are  liable  as  partners.  People  v.  Coleman,  133  N.  Y.  279, 
285,  31  N.  E..96, 16  L.  R.  A.  183;  and  see  Laws  1894,  c.  235.  In  the 
absence  of  proof,  it  will  be  presumed  that  the  common  law  exists 
in  New  Jersey  (Wooden  v.  Railroad  Co.,  126  N.  Y.  10,  26  N.  E.  1050, 
13  L.  B.  A.  458,  22  Am.  St.  Bep.  803);  and  the  only  modification 
made  by  the  statutes  of  the  forum  which  is  controlling  on  questions 
of  procedure  (Pritchard  v.  Norton,  106  U.  S.  124,  1  Sup.  Ct.  102,  27 
L.  Ed.  104;  Clancy  v.  Terhune,  1  City  Ct.  R.  239)  is  to  allow  suit 
to  be  brought  against  the  president  or  treasurer  of  such  association 
where  the  associates  number  seven  or  more  (Code,  §  1919).  In  Eng- 
land and  in  many  of  the  states  statutes  have  been  passed  permit- 
ting suits  by  and  against  partnerships  in  their  firm  name.  2  Bates, 
Partn.  §  1059.  In  the  absence  of  such  legislation,  it  is  improper 
to  sue  a  partnership  as  an  entity,  but  it  does  not  necessarily  follow 
that  the  defendant  may  demur  on  the  ground  that  the  complaint 
does  not  state  facts  suiticient  to  constitute  a  cause  of  action.  See 
Uannerman  v.  Quackenbush,  11  Daly,  529.  The  plaintiff  here,  like 
the  plaintiff  in  McKane  v.  Democratic  General  Committee,  14  Civ. 
Proc.  126,  1  N.  Y.  Snpp.  580,  endeavors  to  bring  into  court  the  vol- 
untary association  against  which  he  seeks  to  enforce  a  right,  and 
in  the  case  cited  the  court  held  that  the  plaintiff  was  entitled  to 
amend  on  terms.  Assuming,  as  the  court  will  for  present  purposes, 
that  the  plaintiff  caused  the  proper  ofticer  of  the  association  to  be 
served  with  process,  and  has  simply  omitted  to  name  that  officer 
with  his  ofiBcial  designation  in  the  title  of  the  action,  the  plaintiff 
ought  to  have  an  opportunity  of  applying  at  special  term  for  leave 
to  make  the  necessary  amendment  of  the  summons  and  complaint. 
McKane  r.  Democratic  General  Committee,  supra;  Munzinger  v. 
Courier  Co.,  24  Civ.  Proc.  175,  31  N.  Y.  Supp.  737;  Butler  Hard- 
Bubber  Co.  v.  Solomon  Toube  Co.,  2  City  Ct.  B.  41.  In  furtherance 
of  justice,  the  court  will  decline  to  treat  the  proceeding  at  the  trial 
term  other  than  as  a  mistrial,  unless  plaintiff,  within  30  days,  neg- 
lects to  make  said  motion  at  special  term,  or,  after  making  the  mo- 
tion, fails  to  obtain. leave  for  the  proper  amendment,  in  the  event 
of  which  neglect  or  failure  the  complaint  will  be  dismissed,  with 
costs. 
Ordered  accordingly. 
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MSDICAIi  GOLLEOB  LABORATOBT  OF  CFTT  OF  NEW  YOBS  ▼.  NBW 

YORK  UNIVERSITY. 

(Supreme  Court,  Special  Term,  New  York  Ck>unty.    May,  1901.) 

Dkbd — Rbconvetahck. 

Where  a  medical  college  conveyed  certain  property  to  defendant  un- 
der a  promise  on  the  part  of  defendant  that  Its  medical  committer 
should  always  remalii  constituted  of  people  acceptable  to  the  govern- 
ing faculty  of  the  plaintiff,  and  that  vacancies  therein  should  be  filled 
by  people  acceptable  to  plaintiff,  and  such  promise  was  not  performed, 
an  actlou  to  compel  the  reconveyance  of  the  property  will  lie,  even 
though  the  promise  vras  void. 

Action  by  the  Medical  College  Laboratory  of  the  City  of  New 
York  against  the  New.  York  University  to  compel  a  reconveyance  of 
certain  property.    Judgment  for  plaintiff. 

Ellha  Boot  and  Bronson  Winthrop,  for  plaintiff. 
Gleb.  A.  Strong,  for  defendant. 

TRUAX,  J.  The  evidence  shows  that  the  sole  consideration  for 
the  conveyance  of  the  property  mentioned  in  the  complaint  by  the 
plaintiff  to  the  defendant  was  the  promise  on  the  part  of  the  de- 
fendant that  the  medical  committee  of  the  defendant  should  always 
remain  constituted  of  people  who  were  acceptable  and  satisfactory 
to  the  governing  faculty  of  the  plaintiff;  that,  as  vacancies  occurred 
in  said  committee,  they  should  be  Ulled  by  the  appointment  of  per- 
sons who  were  agreeable  and  acceptable  to  the  plaintiff;  and  that 
that  committee  so  constituted  would  have  and  should  have  the  en- 
tire management  and  control  of  the  property  mentioned  in  the  com- 
plaint. The  evidence  also  shows  that  the  agreement  which  fur- 
nished the  consideration  for  the  transfer  as  above  stated  has  not 
been  kept.  It  is  claimed,  however,  on  the  part  of  the  defendant 
that  the  alleged  promise,  if  ever  made,  involved  a  plain  breach  of 
trust,  and  was  not  binding  upon  the  defendant.  Whether  such 
promise  was  unanthorized  by  the  defendant,  or  whether  the  making 
of  it  was  a  breach  of  trust,  is  immaterial.  In  either  event,  defend- 
ant should  not  be  allowed  to  keep  the  property  it  received  through 
the  making  of  the  promise.  It  is  well  settled  that  a  party  to  a 
void  contract  cannot  repudiate  it,  and  still  retain  what  he  has  re- 
ceived under  it.  Day  v.  Railroad  Co.,  51  N.  Y.  5S8;  Reed  v.  Mc- 
Connell,  133  N.  Y.  425,  435,  31  N.  E.  22;  Central  Trausp.  Co.  v. 
Pulhnan's  Palace-Car  Co.,  139  U.  S.  24-60,  11  Sup.  a.  478,  35  L. 
Ed.  55.  That  equity  can  compel  restitution  where  one  of  the  par- 
ties to  a  void  contract  avails  himself  of  its  invalidity,  but  uncon- 
scientionsly  appropriates  what  he  has  acquired  under  it,  is  fully 
sustained  by  tiie  following  authorities:  Ryan  v.  Dox,  34  N.  Y.  307, 
90  Am.  Dec.  l>96;  Peck  v.  Hoyt.  39  Conn.  9;  Penfield  v.  Penfleld, 
41.  Conn.  474;  Randall  T.  Constans,  33  Minn.  329,  23  N.  W.  530; 
Dix  V.  Marcy,  116  Mass.  416;   Davies  v.  Otty,  35  Beav.  208. 

Judgment  is  ordered  for  the  plaintiff,  with  costs,  directing  the 
defendant  to  reconvey  the  property,  both-  real  and  personal,  men- 
tioned and  described  in  the  conveyance  of  February  8,  1897,  to  the 
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plaintiff,  and  directing  the  defendant  to  deliver  to  the  plaintiff  the 
pa'^session  of  such  property,  and  that  pending  such  conveyance  the 
defendant  be  enjoined  and  restrained  from  disposing  of  or  in  any 
way  interfering  with  said  property  or  any  part  thereof.  Let  judg- 
ment be  settled  on  notice. 
Judgment  accordingly. 


(S5  Misc.  Rep.  74.) 

WEINBERGEE  v.  KRATZENSTEIN  et  al. 

(Supreme  Court,  Trial  Term,  New  York  County.    May,  1901.) 

1.  Injurt  to  Empix)tb— Elkvatorb— Tkapdoors. 

Laws  1892,  c.  275,  $  28,  creating  the  building  department  In  the  city 
of  New  York,  requires  devators,  not  of  flre-proof  construction,  to  be 
protected  by  trapdoors  In  a  manner  approved  by  the  superintendent  of 
buildings,  which  trapdoors  need  not  be  closed  during  business  hours. 
Held,  that  a  person  falling  down  an  elevator  shaft  during  business 
hours,  because  the  guard  chain  of  the  snaft  broke  when  he  'leaned 
against  It,  cannot  recover  on  the  alleged  failure  of  the  owner  of  the 
premises  to  provide  the  statutory  trapdoors,  as  such  open  trapdoors 
would  not  at  the  time  have  prevented  the  accident 

9.  &AME — Elevator  Guard. 

Where  an  Iron  chain  tiaed  to  protect  an  elevator  shaft  was  of  the 
kind  commonly  nsed  In  the  city  of  New  York,  and  there  was  no  evi- 
dence that  It  was  actually  defective,  or  that  defects,  If  they  were  In  It 
were  apparent  by  a  careful  Inspection,  It  was  a  sufficient  compliance 
with  Laws  1892,  c.  275,  §  28,  requiring  a  substantial  g^uard  or  gate  for 
an  elevator  shaft. 

Action  by  Edgar  Weinberger  against  Herman  Kratzenstein  and 
others.    Verdict  for  plaintiff.    New  trial  granted. 

Kurzraan  &  Frankenheimer,  for  plaintiff. 
Nadal,  Smyth  &  Oarrere,  for  defendants. 

SOOTT,  J.  The  action  is  for  damages  for  an  injury  suffered  by 
the  plaintiff  by  falling  into  an  elevator  shaft  or  well.  On  the  trial 
the  complaint  was  dismissed  as  against  the  defendants  Kratzen- 
stein and  others,  tenants  of  a  portion  of  the  building  in  which  the 
accident  occurred,  and  the  jury  found  a  verdict  against  the  defend- 
ants Hasell  and  others,  the  owners  of  the  building.  The  shaft  or 
well  was  inclosed  on  three  sides,  and  was  protected  as  to  its  open 
side  by  an  iron  chain  fixed  firmly  in  the  wall  at  one  end,  and  pro- 
vided with  a  hook  at  the  other  end,  which  hooked  into  an  eyebolt 
or  staple  in  the  wall.  There  was  no  evidence  that  either  the  chain 
or  the  eyebolt  was  out  of  repair,  or,  at  least,  if  they  were,  that 
their  deliciencies  were  apparent  or  known  to  the  owner  or  any  one 
else.  The  plaintiff,  desiring  to  look  up  the  shaft  to  ascertain  the 
position  of  the  elevator,  leaned  upon  the  chain,  which  gave  way, 
and  permitted  hirt  to  fall  to  the  bottom  of  the  shaft.  The  defend- 
ants' negligence  is  predicated  upon  the  contention  that  th^  failed 
to  comply  with  section  28,  c.  275,  Laws  1892,  which  was  in  force 
when  the  accident  occurred.    That  section  reads  as  follows: 

"In  any  building  in  which'  there  shall  be  any  hoist  way  or  freight  levator 
or  well-hole  not  inclosed  In  walls  constructed  of  brick  or  otheB  flre-proof 
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material  and  provided  with  flre-proof  doors,  the  openlngg  thereof  through 
and  upon  each  floor  of  said  building,  shall  be  provided  with  and  protected 
t>y  a  substantial  guard  or  gate  and  with  such  good  and  sufficient  trap-doors 
frith  whlck  to  close  the  same,  as  may  be  directed  and  approved  by  the 
superintendent  of  buildings;  and  the  said  superintendent  shall  have  ex- 
clusive power  and  aothority  within  said  city  to  require  the  openings  of 
hoist-ways  or  hoist-way  shafts,  elevators  and  well-holes  In  buildings  to  be 
Inclosed  or  secured  by  trap-doors,  guards  or  gates  and  rallhigs.  Such 
guards  or  gates  shall  be  kept  closed  at  all  times,  except  when  In  actual  use 
and  the  trap-doors  shall  be  closed  at  the  close  of  business  of  each  day  by 
tbe  occupant  or  occupants  of  the  building  having  the  use  or  control  of  the 
same." 

It  did  not  appear  that  the  defendants  had  ever  provided  any 
trapdoor  or  other  door  to  the  elevator  shaft  at  the  point  where  the 
accident  happened,  or  that  the  superintendent  of  buildings  had 
ever  directed  any  such  door  to  be  provided.  The  plaintiff  contends 
that  this  omission  of  itself  constituted  negligence,  and  cites  Mc- 
Rickard  v.  Flint,  114  N.  Y.  222.  21  N.  E.  153,  to  support  his  con- 
tention. That  case,  however,  differs  in  essential  particulars  from 
the  case  at  bar.  The  statute,  applicable  to  that  case  (Laws  1874, 
c.  547,-  §  5)  provided  that  "elevator  or  well-hole  •  •  •  shall  be 
provided  with  and  protected  by  a  substantial  railing  and  such  good 
and  sufficient  trap-doors  with  which  to  close  the  same  as  may  be 
directed  and  approved  by  the  superintendent  of  buildings,"  being  to 
this  extent  similar  to  the  act  applicable  to  the  present  case,  ex- 
cept that  in  the  act  of  1874  a  "substantial  railing"  was  required, 
while  under  the  act  of  1892  a  wider  discretion  is  given  to  the  owner 
by  permitting  the  use  of  a  "substantial  guard  or  gate."  There  is, 
however,  a  very  important  difference  between  the  two  statutes  as 
to  the  use  of  the  trapdoor.  By  the  act  of  1874  it  was  provided 
that  tbe  trapdoor  "shall  be  kept  closed  at  all  times  except  when 
in  actual  use  by  the  occupant  or  occupants  of  the  building  having 
the  use  and  control  of  the  same."  Under  this  statute  it  was  tbe 
duty  of  the  occupant  not  only  to  provide  a  trapdoor,  but  to  keep 
it  dosed  at  all  times,  whether  during  business  hours  or  not,  when 
the  hoiatway  was  not  actually  in  use.  The  act  of  1892,  however, 
contains  no  such  provision.  The  "guards  or  gates"  are  to  be  kept 
closed  at  all  times  except  when  in  actual  use,  but  the  trapdoors 
are  only  to  be  "closed  at  the  close  of  the  business  of  each  day," 
and  hence  could  lawfully  be  kept  open  continuously  during  business 
hours,  whether  the  elevator  was  actually  in  use  or  not.  The  acci- 
dent in  question  occurred  during  business  hours,  when  the  trap- 
doors, even  if  provided,  need  not  have  been  kept  closed,  but  might 
lawfully  have  been  o^ien.  The  presence  of  an  unclosed  trapdoor 
would  not  have  prevented  the  accident  which  occurred,  and  hence 
the  fact  that  there  was  no  such  door  in  existence  cannot  be  said 
to  have  contributed  to  the  accident.  The  mere  fact  that  a  person 
has  violated  a  law  is  not  sufficient  to  charge  him  with  liability  for 
an  accident,  unless  the  violation  of  the  statute  has  something  to 
do  with  the  occurrence  of  the  accident.  Stewart  v.  Ferguson,  34 
App.  Div.  515-521,  54  N.  Y.  Supp.  .015.  It  is  impossible  to  say  that 
the  failure  to  provide  a  trapdoor,  which,  if  provided,  might  lawfully 
have  been  kept  open,  contributed  to  the  happening  of  the  accident. 


Digitized  by 


Google 


346  71  NKW  TORK  {HJPFLEHBNT  (Sup.   Ct 

and  106  New  Tork  State  Reporter 

The  other  qnestion  is  whether  a  chain  such  as  was  provided  was 
a  "substantial  gate  or  guard."  This  precise  question  was  before  the 
court  of  appeals  in  Malloy  v.  New  York  Real-Estate  Ass'n,  156  N. 
Y.  205,  50  N.  E.  853.  The  statute  under  consideration  in  that  case 
required  elevator  shafts  to  be  protected  by  a  "substantial  railing." 
The  owner  provided  a  chain.  The  evidence  showed,  as  was  shown 
in  the  case  at  bar,  that  such  a  guard  was  very  commonly  used  in 
the  city  of  New  York  to  protect  elevator  shafts,  and  the  court  held 
that  the  use  of  snch  a  chain  was  a  sufficient  compliance  with  the 
statute.  In  the  face  of  the  evidence  of  the  common  use  of  a  chain 
for  such  purpose,  and  in  the  absence  of  any  evidence  to  show  that 
the  chain  used  was  actually  defective,  or  that  its  defects,  if  any, 
were  so  apparent  that  a  careful  inspection  by  the  owner  would  have 
disclosed  them  to  him,  there  was  no  question  to  submit  to  the  jury, 
and  the  complaint  should  have  been  dismissed  as  to  him. 

The  motion  to  set  aside  the  verdict  and  for  a  new  trial  must  be 
granted.  The  plaintiff  may  have  30  days'  stay  of  execution,  after 
entry  of  judgment,  within  which  to  perfect  an  appeal,  and  60  days 
to  make  and  serve  a  case  on  appeal.    Ordered  accordingly. 


(86  Misc.  B«p.  lis.) 

SMITH  ▼.  BBLDBN  ct  aL 

^preme  Court,  Special  Term,  Onondaga  Connty.    May,  1901.) 

Action  bt  TstraTEB  is  Bavkbuftct. 

In  an  action  by  a  trustee  In  bankruptcy  to  reach  the  surplus,  as  It 
accrues,  of  the  income  of  a  trust  fund  created  for  the  bankrupt's  bene- 
fit, a  judgment  creditor  of  the  bankrupt  Is  not  a  necessary  party.  In 
tbe  absence  of  any  allegations  that  tbe  trustee  Is  not  acting  in  good 
faith. 

Action  by  Lewis  P.  Smith,  trustee  in  bankruptcy  of  Alvln  L.  Belden 
and  others,  against  Alvih  J.  Belden  and  others.  One  Brown,  claim- 
ing to  be  a  judgment  debtor  under  the  defendant  Belden,  applies  to 
be  joined  as  party  defendant  in  the  suit,  which  is  brought  to  reach 
an  alleged  surplus  in  the  income  of  a  trust  fund  for  the  benefit  of 
the  bankrupt    Motion  denied. 

George  D.  Chapman,  for  application. 

Mackenzie  &  Wade,  for  plaintiff. 

W.  P.  Goodelle  and  Fowler  &  Grouch,  for  defendants. 

HISCOCK,  J.  The  application  is  denied  for  the  following  rea- 
sons: If,  as  claimed  by  the  present  parties  to  this  action,  and  as 
held  in  Re  Baudouine,  3  Am.  Bankr.  R.  55,  96  Fed.  536,  the  plain- 
tiff has  become  vested  with  the  right  to  reach  any  surplus  in  the 
income  of  the  trust  fund  in  question,  the  petitioner  has  no  legal  title 
to  or  interest  in  the  subject-matter  of  this  suit,  and  is  not  in  any 
way  a  necessary  party  to  its  prosecution  or  determination.  His 
only  interest  is  that  of  a  general  creditor  in  the  successful  prose- 
cution of  tbe  action,  and  in  the  disposition  of  its  fruits.  It  is  set- 
tled that  on  account  of  such  interest  he  should  not  be  made  a  party 
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In  the  absence,  as  is  the  case  npon  this  motion,  of  any  allegations 
touching  the  good  faith  and  diligence  of  the  trustee  for  the  creditors. 
Davies  t.  Fish,  47  Hun,  314.  Even  if  it  should  be  held  that  this 
court  had  the  power  to  order  petitioner  to  be  made  a  party,  I  do  not 
thinlc  it  should  be  done  in  this  case  until  there  is  some  indication 
of  negligence  or  bad  faith  npon  the  part  of  plaintiff.  If  petitioner 
is  right  in  his  claim  that  he  has  acquired  a  lien  upon  any  surplus 
which  may  arise  in  the  income  of  the  trust  fund,  and  that  the  plain- 
tiff, upon  the  other  hand,  has  not  acquired  any  right  thereto,  I  still 
do  not  see  that  it  is  necessary  to  grant  this  motion.  Petitioner  is  not 
.a  party  to,  and  cannot  be  bound  or  injured  by,  any  judgment  in 
this  action.  It  is  not  necessary  that  he  should  be  brought  in  hne 
to  protect  his  interests  and  claims,  if  they  are  aa  he  asserts  them  to 
be.  Bank  ▼.  Farthing,  101  N.  Y.  344,  848,  4  N.  E.  734  The  motion 
is  therefore  denied,  with  flO  costs. 
Motion  denied,  with  f  10  costs. 


tnLUAMS  T.  DAIKER  et  aL 
(Sapreme  Court  Appellate  Dlvlalon,  First  Department    July  0,  1001.) 

HXCBANTC'S  LiBN— STATKMBKT— ExCKSSIVTt. 

Wbere  a  mechanic's  Hen,  as  filed,  claimed  In  detail  tbe  fnmlsblng  of 
sand  for  an  amount  of  brick  greater  than  used  In  the  building,  the  lienor 
having  ceased  delivering  sand  before  completion  thereof,  and  it  was 
concededly  for  more  than  double  tbe  amount  due  plaintiff,  and  no  ex- 
planation was  given.  It  was  properly  dismissed. 

Appeal  from  special  term,  New  York  county. 

Action  by  Elizabeth  A.  Williams  against  George  Daiker  and  oth- 
ers. From  a  judgment  in  favor  of  defendants  (68  N.  Y.  Supp.  348), 
plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BBIEN, 
INGRAHAM,  and  LAUGHTiTN,  JJ. 

Ghas.  A.  Winter,  for  appellant. 
John  E.  Brodsky,  for  respondents. 

(KBRIEN,  J.  The  lien,  as  filed,  contained  statements  in  detail  as 
to  the  amount  of  sand  furnished  for  different  purposes,  which  must 
have  been  the  result  of  some  calculation,  because  given  with  exact- 
ness. The  aggregate  sum  claimed  in  the  lien  was  |5,932.79,  giving 
a  credit  of  |1,250,  and  claiming  a  balance  due  of  $4,682.09.  A  state- 
ment in  the  lien  is  that  all  the  work  and  materials  for  which  the 
claim  is  made  have  been  actually  performed  and  furnished;  and 
the  amount  now  claimed,  therefore,  is  as  above  stated.  Upon  the 
trial  plaintiff  admitted  that  the  claim  was  excessive,  that  he  aban- 
doned the  contract,  and  that  the  claim  after  the  payment  should  be 
limited  to  |2,040,  which  was  all  that  he  was  entitled  to  recover. 
The  lien,  as  filed,  therefore,  was  concededly  for  more  than  double 
the  amount  due  the  plaintiff.  In  determining  whether  the  error  or 
mistake  was  honest  or  intentionally  false,  we  have  the  fact  that 
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the  lienor  himself  bad  charge  of  the  work,  and  that  he  himself  was 
responsible  for  the  error.  Some  of  the  cases  relied  upon,  therefore, 
where  the  mistake  was  made  by  subordinates  upon  whom  the  lienor 
relied,  are  not  applicable.  Here  the  lienor  knew  he  had  not  fur- 
nished sand  for  3,000,000  brick,  for  he  made  his  estimate  on  1,250,- 
000  bri«k,  and  abandoned  the  contract  when  he  found  that  sand  for 
3,000,000  brick  was  required.  This  is  also  true  with  respect  to  sand 
for  plastering.  Thus  be  had  abandoned  the  contract,  and  no  satis- 
factory explanation  is  given  for  the  statement  that  all  the  work 
and  materials  had  been  supplied  for  which  the  claim  is  made.  It  is 
impossible  to  escape  the  conclusion  reached  by  the  learned  trial 
judge  that  the  claim'  as  made  was  "grossly  exaggerated,  extremely 
inaccurate,  and  clearly  false." 
The  judgment  should  be  afSrmed,  with  costs.    All  concar. 


(62  App.  DiT.  604.) 

In  re  WORKINGMEN'S  PUB.  ASS'N. 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1901.) 

ASSIONMBHTB   FOB    BENEFIT  OF    CREDrTORS— EZAi^NATION  OF    BoOSS   ABD   Ao- 

cc  CST8— Pabties  Interested— J I'DGMENT—ToBT. 

b'nder  Assignment  Act,  §  21,  providing  that  an  order  for  examination 
of  the  books  and  accounts  of  a  person  making  an  assignment  may  be 
made  on  petition  of  an  interested  party,  a  judgment  creditor,  wbose 
Judgment  was  entered  on  a  verdict  rendered  before  the  assignment 
was  made,  is  a  party  interested,  and  is  entitled  as  such  to  petition  for 
an  order  for  examination,  notwithstanding  his  claim  was  founded  on  a 
tort 

Appeal  from  special  term,  New  York  county. 

In  the  matter  of  the  assignment  for  the  benefit  of  creditors  of 
the  Workingmen's  Publishing  Association.  From  an  order  deny- 
ing a  motion  to  vacate  an  order  for  examination  made  on  the  peti- 
tion of  Kasryel  H.  Sarasohn,  a  judgment  creditor  of  the  Working- 
men's  Publishing  Association,  the  assignor  appeals.    AfSrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 
mOEAHAM,  and  LAUGHLLN,  JJ. 

B.  Patterson,  for  appellant. 

A.  H.  Sarasohn,  for  respondent. 

PATTERSON,  J,  An  order  was  made  by  a  justice  of  the  supreme 
court  on  the  30th  of  April,  1901,  requiring  the  president  and  secre- 
tary of  the  Workingmen's  Publishing  Association,  and  the  assignee 
for  the  benefit  of  creditors  of  that  company,  to  appear  before  one 
of  the  justices  of  the  court,  to  be  examined  pursuant  to  the  order, 
and  in  reference  to  matters  set  forth  in  a  petition  upon  which  such 
order  was  based;  and  the  persons  to  be  examined  were  required  to 
produce  at  the  time  and  place  of  examination  the  books  or  accounts 
of  the  assignor,  showing  the  amounts  due  to  it  for  subscriptions, 
advertisements,  iind  from  other  sources.  The  order  was  made  upon 
the  petition  of  one  Kasryel  H.  Sarasohn.  who  set  forth  that  he  was 
a  judgment  creditor  of  the  Workingmen's  Publishing  Association; 
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that  that  association  had  made  an  assignment  for  the  benefit  of 
creditors,  and  that  certain  schedules  were  filed;  that,  upon  an  ex- 
amination of  the  schedules,  the  petitioner  had  ascertained  that  they 
disclosed  debts  to  the  amount  of  something  over  $13,000,  and  as- 
sets only  to  the  amount  of  $16.99.  The  petitioner  averred  that  the 
statement  contained  in  the  schednles  was  false  and  fraudulent,  and 
that  certain  assets  belonging  to  the  assignor  had  not  been  included 
in  such  schedules.  The  examination  was  sought  for  the  purpose 
of  obtaining  proof  respecting  the  existence  of  such  assets.  The 
app'ication  for  the  examination  was  made  under  section  21  of  the 
assignment  act,  which  provides  that  such  order  may  be  made  upon 
petition  of  any  party  interested.  After  the  order  was  granted,  the 
assignor  made  a  motion  to  vacate  the  same,  principally  on  the 
ground  that  the  petitioner  was  not  a  creditor  of  the  assignor,  within 
the  meaning  of  the  assignment  act,  and  was  not  entitled  to  share 
in  the  distribution  of  the  assets  of  the  assignor.  The  motion  to  va- 
cate was  denied,  and  from  the  order  entered  thereupon  this  appeal 
is  taken. 

It  is  urged  that  the  petitioner,  Sarasohn,  was  not  a  person  inter- 
ested in  the  assigned  estate,  because  his  claim  was  founded  upon  a 
tort,  namely,  a  claim  for  damages  for  a  libel  published  by  the  as- 
signor. The  assignment  was  made  on  the  6th  of  March,  1901.  On 
the  12th  of  March,  1901,  a  judgment  in  favor  of  the  plaintiff  in  an 
action  to  recover  damages  for  a  libel  was  duly  entered  in  the  su- 
preme court  upon  the  verdict  of  a  jury  on  the  trial  of  such  action 
rendered  on  the  5th  of  March,  1901,  the  day  before  the  assignment 
was  made.  The  petitioner  was  by  the  verdict  of  the  jury  declared 
to  be  entitled  to  recover  a  certain  sum  of  money  against  the  de- 
fendant. In  the  assignment  for  the  benefit  of  creditors  of  the  Work- 
ingmen's  Publishing  Association,  the  assignee  is  directed  to  apply 
the  assets  to  the  payment  of  "all  the  debts  and  liabilities  now  due 
or  to  grow  due  from"  the  assignor.  The  argument  made  by  the 
appellant  is  that  the  petitioner  was  not  a  party  interested  in  the 
assignment,  because  a  judgment  in  tort  does  not  constitute  a  debt. 
It  is  immaterial  whether  it  does  or  does  not.  The  verdict  created 
a  liability  for  a  definite  sum,  ascertained  upon  a  judicial  inquiry 
and  upon  a  controverted  right.  Upon  that  verdict,  the  plaintiff  was 
entitled  to  immediate  judgment,  and,  had  he  died  before  that  judg- 
ment was  entered,  his  right  thereto  would  not  have  been  in  any 
wise  affected.  His  cause  of  action  would  not  have  abated  (sections 
763,  764,  Code  Civ.  Proc),  nor  would  his  verdict  have  been  imper- 
iled. A  fixed  liability  second  in  degree  only  to  an  actual  judg- 
ment existed,  and  the  petitioner  was  entitled  to  the  recognition  by 
the  assignee  of  his  right  under  the  very  words  of  the  assignment  as 
above  quoted.  It  is  not  to  be  inferred  from  the  petition  and  the 
papers  in  support  of  the  order  that  the  attitude  taken  by  the  peti- 
tioner is  in  hostility  to  the  assignment,  and  as  a  consequence  an 
examination  should  not  be  ordered.  By  taking  this  proceeding  the 
petitioner  binds  himself  to  the  assignment  (In  re  Holbrook,  99  N.  Y. 
546,  2  N.  E.  887),  and  the  examination  is  thus  in  aid  of  the  assign- 
ment, and  may  be  made  the  basis  of  efforts  to  bring  assets  into  the 
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possession  of  the  assignee  which  are  withheld  from  him  either  with 
or  without  his  connivance. 

The  order  denying  the  motion  to  vacate  was  properly  made,  and 
should  be  afQrmed,  with  (10  costs  and  disbursements.    All  concur. 


(63  App.  Div.  147.) 

WALTON  V.  McMOBBOW. 

(Supreme  Court,  Appellate  Dlvialon,  First  Departmoit.    Jvitf  9,  1901.) 

Bbokbks— Right  to  CJommissiobs. 

Plaintiff,  a  broker,  who  was  to  receive  a  commission  for  exch&ngtDg 
defendant's  property,  took  defendant's  card  to  another,  who  afterward* 
traded  for  the  property,  plaintUf  doing  nothing  more  in  the  transac- 
tion, defendant  having  told  him  that,  when  he  wanted  to  see  him,  he 
would  send  for  him.  BelA,  that  plalntUt  was  not  entitled  to  a  com- 
mission. 

Hatch  and  O'Brien,  J3.,  dissenting. 

Appeal  from  trial  term.  New  York  county. 

Action  by  P'rancis  T.  Walton  against  Patrick  McMorrow.  Prom 
a  judgment  dismissing  the  complaint,  plaintiff  appeals.     AiBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MeLAUGHLIN, 
O'BRIEN,  and  INORAHAM,  JJ. 

Maurice  Bapp,  for  appellant. 
William  C.  Cammann,  for  respondent. 

McLaughlin,  J.  On  a  former  appeal  the  Judgment  recovered 
by  the  plaintiff  was  reversed,  and  a  new  trial  ordered  (39  App.  Div. 
667,  57  N.  y.  Supp.  691)  on  the  ground  that  the  caae  on  appeal 
did  not  show  that  the  plaintiff  "did  anything  under  the  employment, 
or  rendered  any  services  to  the  defendant,  for  which  he  is  entitled  to 
be  paid."  The  action  was  brought  to  recover  a  certain  sum,  alleged 
to  have  been  earned  by  the  plaintiff  as  a  broker  in  effecting  an  ex- 
change of  certain  property — an  apartment  house  owned  by  the  de- 
fendant— for  property  owned  by  one  Chesebrough  and  for  which  the 
plaintiff  claimed  commissions  from  both  the  defendant  and  Chese- 
brough. The  facts  are  fully  stated  in  the  opinion  delivered  on  the 
former  appeal  and  in  the  opinion  delivered  on  the  appeal  from  the 
judgment  in  the  Chesebrough  action  (39  App.  Div.  665,  57  N.  Y.  Supp. 
687),  and  therefore  it  is  unnecessary  to  again  state  them.  After  a 
careful  consideration  of  the  record,  we  are  unable  to  see  any  material 
distinction  between  the  case  as  now  presented  and  the  one  presented 
on  the  former  appeal.  It  is  quite  apparent  that  the  plaintiff  on 
the  last  trial  attempted  to  bring  this  case  within  the  Chesebrough 
Case,  but  in  this  he  failed.  In  the  Chesebrough  C^se  it  appeared 
that  the  p'aintiff  did  not  render  any  services,  because  he  was  re- 
quested by  Chesebrough  "not  to  do  so,"  but  to  permit  CJhesebroujih 
to  conduct  the  negotiations  himself.  Here  no  such  request  was 
made.  All  that  the  defendant  said  was  that,  if  he  wanted  to  see 
the  plaintiff,  he  would  send  for  him.  There  was  no  occasion  for 
his  seeing  him,  if,  as  the  plaintiff  claims,  he  had  been  employed 
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to  .bring  aboat  an  exchange  of  properties.  What  the  defendant 
wanted  waa  the  services  of  the  plaintiff  to  bring  about  the  exchange, 
and  until  that  had  been  accomplished  there  was  no  occasion  for 
the  meeting.  The  plaintiff,  according  to  his  own  testimony,  went 
to  the  apartment  house  owned  by  the  defendant  for  the  purpose 
of  securing  rooms  for  himself  and  family,  and  while  there  acci- 
dentally ascertained  that  the  defendant  would  like  to  sell  the  apart- 
ment house,  or  exchange  it  for  other  property;  .and,  learning  that 
fact,  he  obtained  the  defendant's  card,  and  carried  it  to  Chesebrough, 
which,  it  may  be  conceded,  resulted  in  the  defendant's  exchanging 
the  apartment  house  for  certain  property  owned  by  Chesebrough, 
This  is  all  that  the  plaintiff  did  to  bring  the  parties  together,  un- 
less it  be,  possibly,  interviews  thereafter  had  with  Chesebrough.  He 
never  saw  the  defendant  again  until  an  exchange  had  been  made. 
It  cannot  be  that  upon  such  slight  evidence  as  this,  as  suggested 
in  the  opinion  delivered  by  Mr.  Justice  O'Brien  on  the  former  ap- 
peal, it  can  be  held  that  conimissions  have  been  earned. 
The  judgment  is  right,  and  should  be  afQrmed,  with  costs. 

VAN  BRUNT,  P.  J.,  and  INGEAHAM,  J.,  concur. 

HATCH,  J.  I  am  unable  to  agree  with  the  prevailing  opinion 
In  this  case.  A' broker  becomes  entitled  to  compensation  when  he 
is  the  procuring  cause  in  effecting  a  sale  or  exchange  of  property. 
It  is  not  essential  that  he  be  present  when  the  agreement  or  sale 
is  actually  concluded.  If  his  efforts  have  been  the  means  by  which 
the  parties  are  brought  together,  and  the  sale  or  exchange  is  the 
result  of  such  meeting,  then  the  commissions  are  earned,  and  the 
broker  becomes  entitled  thereto.  This  rule  is  firmly  established 
by  the  decisions  in  the  court  of  appeals  and  elsewhere.  Lloyd  v. 
Matthews,  51  N.  Y.  124;  Sussdorf  v.  Schmidt,  55  N.  Y.  319;  Sib- 
bald  V.  Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep.  Ul;  McKnight  v.  Thayer 
(Sup.)  21  N.  Y.  Supp.  440;  Martin  v.  Bliss  (Sup.)  10  N.  Y.  Supp. 
S86.  The  evidence  offered  in  this  case  tended  to  establish  that  the 
plaintiff  met  the  defendant,  and  told  him  of  Mr.  Chesebrough  and 
his  property,  and  that  he  thought  an  exchange  of  the  defendant's 
property  could  be  made  for  Mr.  Chesebrough's  property  upon  terms 
satisfactory  to  the  defendant;  that  thereupon  the  defendant  gave 
his  card  to  plaintiff  to  be  presented  to  Chesebrough,  and  that  there- 
after the  plaintiff  saw  Qiesebrough,  and  called  his  attention  to 
the  defendant,  gave  him  the  defendant's  card,  and  made  explana- 
tion concerning  the  defendant's  property.  Chesebrough  took  the 
card  from  the  plaintiff  and  subsequently  called  upon  the  defend- 
ant, when  negotiations  were  had.  between  them  which  resulted  in 
an  exchange  of  properties  upon  terms  satisfactory  to  the  parties 
thereto.  For  this  service  the  defendant  agreed  to  pay  the  plain- 
tiff a  commission  of  1  per  cent,  upon  the  estimated  value  of 
his  property  for  the  purpose  of  exchange.  The  principals  in  the 
transaction  had  never  met,  and  were  not  known  to  each  other,  prior 
to  the  time  when  the  plaintiff  had  the  conversation  with  the  de- 
fendant   Upon  this  testiinony,  as  I  understand  the  law,  the  jnry 
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would  have  been  authorized  to  find  that  the  plaintiff  was  the  pro- 
curing cause  of  the  exchange  of  the  properties;  and,  this  being  so, 
he  waa  entitled  to  the  commissions  agreed  to  be  paid.    The  fact 
that  the  plaintiff  was  also  to  receive  a  commission  from  Chese- 
brough  does  not  necessarily  defeat  his  right  to  recover  of  tiie  de- 
fendant, as  the  testimony  upon  the  part  of  the  plaintiff  tended  to 
establish  that  he  disclosed  to  the  defendant  the  fact  that  he  was 
acting  for  both  parties  in  the  transaction.    The  jury  were  author- 
ized to  find  from  the  testimony  that  both  parties  understood  the 
dual  capacity  in  which  the  plaintiff  acted,  and  consented  thereto; 
and,  this  being  so,  it  was  no  obstacle  to  a  recovery.     Martin  v. 
Bliss,  supra;  Jarvia  t.  Schaefer,  105  N.  Y.  289,  11  N.  E.  634.    When 
this  case  was  before  this  court  upon  the  former  appeal,  the  plain- 
tiff was  defeated  in  his  right  to  recover,  for  the  reason  that  it  ap- 
peared that  he  did  nothing  in  respect  to  the  negotiations  or  actual 
exchange  of  the  properties  after  his  first  interview  with  the  de- 
fendant.   A  recovery  was  upheld  by  this  court  in  an  action  by  the 
plaintiff  against  Chesebrough  to  recover  a  commission  from  him. 
Such  recovery  was  upheld,  based  upon  the  ground  that  Chesebroagh 
had  requested  the  plaintiff  not  to  have  anything  further  to  do  in 
respect  to  the  negotiations;   and,  the  plaintiff  having  brought  the 
parties  together,  and  the  exchange  of  the  properties  actually  re- 
sulting, the  plaintiff  was  entitled  to  recover,  as  he  had  done  what 
Chesebrough  requested  him  to  do.    The  case  against  this  defend- 
ant was  distinguished  upon  the  ground  that  it  did  not  appear  that 
this  defendant  had  made  any  such, request  of  the  plaintiff,  and  that 
plaintiff's  obligation  was  a  continuing  one  to  aid  and  assist  the 
defendant  about  the  negotiations,  and,  inasmuch  as  he  had  not 
performed  that  service,  no  basis  existed  upon  which  a  recovery 
could  be  had  against  this  defendant.    Assuming,  for  present  pur- 
poses, that  the  former  decision  is  in  harmony  with  the  decisions 
cited  herein,  it  clearly  appears  in  the  present  record,  and  the  plain- 
tiff so  testifies,  that  he  told  the  defendant  in  his  first  interview 
that  Chesebrough  was  a  peculiar  man,  and  wanted  to  do  his  own 
negotiating,  and  that,  if  he  (the  defendant)  wanted  the  plaintiff, 
to  send  for  him;  to  which  the  defendant  replied  that,  if  he  needed 
him,  he  would  let  him  know.    The  plaintiff  subsequently  went  two 
or  tiiree  times  to  see  the  defendant,  but  did  not  succeed  in  meet- 
ing him  until  after  the  trade  \\as  consummated.    I  think  this  tes- 
timony clearly  supplies  whatever  was  lacking,  within  the  decision 
of  the  court  upon  the  former  appeal,  and  entitled  the  plaintiff  to 
have  the  case  submitted  to  the  jury  for  them  to  find  whether  or  not 
he  was  in  fact  the  procuring  cause  of  the  exchange  of  the  proper- 
ties.   It  was,  therefore,  error  to  dismiss  the  complaint,  for  which 
reason  I  think  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 

O'BRIEN,  J.,  concurs. 
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PEOPLE  V.  BUSHXELU 

(Sopreme  Court,  Special  Term,  New  York  County.    July,  1901.) 

Cbihinaij  Law — Evidence— Admissibility. 

A  witness  for  the  state  In  a  criminal  case,  after  testifying  to  admis- 
sions made  by  defendant  In  a  conversation  after  tbe  commission  of  the 
alleged  crime,  was  allowed  to  state  that  he  then  accused  the  defendant 
of  committing  similar  crimes,  and  of  having  been  arrested  therefor  at 
dlfTerent  times,  and  of  being  convicted  in  a  certain  court,  and  stated 
that  defendant  had  appropriated  the  money  of  his  wife,  and  that  he 
bad  a  bad  repntatlon.  and  witness .  would  prosecute  him  unless  he  re- 
formed. He  also  testified  that  he  told  defendant  that  the  wife  of  the 
defendant  had  informed  the  witness  of  the  commission  of  similar 
Climes  by  defendant,  and  that  witness  had  Investigated  and  was  satis- 
fled  of  the  truth  thereof.  Beld  sufficient  to  authorize  the  granting  of  a 
certificate  of  probable  cause  for  an  appeal  from  a  Judgment  of  con- 
Tictlon. 

George  H.  Bushnell  was  convicted  of  crime,  and  asked  a  certificate 
of  probable  caase.    Certificate  granted. 

Amos  H.  Evans,  for  the  motion. 
E.  A.  Philbin,  Dist.  Atty.,  opposed. 

McADAM,  J.  Assuming  that  the  evidence  adduced  on  the  trial 
of  the  indictment  justified  the  submission  to  the  jury  of  the  ques- 
tion whether  the  testimony  of  the  alleged  accomplice  was  sufficient- 
ly corroborated,  the  further  question  whether  irrelevant  and  imma- 
terial testimony  prejudicial  to  tbe  defendant  was  not  admitted  over 
dae  objection  and  exception  remains  to  be  considered.  Tbe  testi- 
mony claimed  by  the  moving  party  to  have  been  improperly  admitted 
consisted  of  a  conversation  had  by  the  witness  Comstock  with  the 
defendant  at  the  witness'  office,  where  the  defendant  called  at  Mr. 
Comstock's  request.  The  said  witness  was  allowed  to  state  all  the 
conversation  he  had  with  the  defendant  at  that  place.  The  witness, 
in  the  conversatioi^detailed  by  him  on  the  stand,  not  only  testi^ed 
to  admissions  made  by  the  defendant  with  respect  to  the  crime 
charged  in  the  indictment,  but  also  testified  that  he  accused  the 
defendant  of  committing  the  crime  charged  in  the  indictment  at 
other  times  and  with  other  persons  than  those. mentioned  therein; 
that  the  defendant's  wife  had  called  at  the  witness'  office  and  made 
statements  concerning  criminal  acts  other  than  the  one  charged  in 
the  indictment,  which  statements  the  witness  had  investigated,  and 
was  satisfied  they  were  true;  and  the  witness  further  testified  that 
in  the  said  conversation  he  told  the  defendant  that  the  defendant 
had  been  arrested  and  convicted  in  the  Jefferson  market  police 
court;  that  the  defendant  was  guilty  of  traducing  the  defendant's 
wife  in  the  most  scandalous  manner;  that  the  defendant  had  taken 
f  1,500  of  her  money,  and  the  witness  could  prove  it  by  the  defend- 
ant's checks  and  the  stubs  of  his  check  books;  that  tbe  defendant's 
wife  had  been  true  and  loyal  to  him  until  she  discovered  his  gross 
conduct;  that  the  defendant  had  been  arrested  at  one  time  in  Syra- 
cuse for  the  same  charge  made  in  the  indictment;  that  the  defend- 
ant had  the  reputation  of  being  a  person  guilty  of  the  species  of 
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crime  for  which  he  was  on  trial;  and  that  unless  he  reformed  the 
witness  would  take  criminal  proceedings  against  him.  All  this  con- 
versation, which  occurred  nearly  five  months  after  the  commissioa 
of  the  offense  charged  in  the  indictment,  appears  to  have  been  ad- 
mitted in  evidence  on  the  theory  that  the  statements  made  by  the 
witness  in  the  conversation  were  relevant  as  admissions  of  the  de- 
fendant. An  admission,  is  a  statement  suggesting  any  inference  as 
to  any  fact  in  issue,  or  relevant  or  deemed  to  be  relevant  to  any 
such  fact,  made  by  or  on  behalf  of  any  party  to  any  proceeding. 
Chase,  Steph.  Dig.  Ev.  (2d  Ed.)  p.  67.  If  the  defendant  had  admitted 
or  confessed  to  the  witness  Comstock,  or  to  anybody  else,  that  he 
had  committed  other  crimes  similar  to  the  one  charged,  and  had  a 
tendency  to  commit  such  crimes,  could  evidence  of  such  admission 
or  confession  have  been  properly  received?  Plainly  not.  See  Peo- 
ple V.  Sharp,  107  N.  Y.  427,  14  N.  E.  319,  1  Am.  St.  Rep.  851;  Same 
V.  McLaughlin,  150  N.  Y.  365,  386,  44  N.  E.  1017.  And  there  is  no 
logical  reason  why  a  different  rule  shoidd  be  applied  to  a  so-called 
admission  by  acquiescence  from  that  applicable  where  an  admission 
is  expressly  made.  The  witness  Comstock  was  not  only  allowed  to 
testify  to  the  defendant's  admission  or  confession,  in  the  proper  sense 
of  that  term,  but  he  was  permitted  to  give  hearsay  and  opinion  evi- 
dence and  testimony  of  acts  similar  to,  but  not  specifically  con- 
nected with,  the  offense  charged  (res  inter  alios  actse).  As  the  nat- 
ural effect  of  such  testimony  on  the  jury  was  prejudicial  to  defend- 
ant (see  People  v.  Kennedy,  164  N.  Y.  455,  58  N.  E.  652),  I  entertain 
a  reasonable  doubt  as  to  whether  the  defendant  was  legally  convicted 
of  the  heinous  crime  charged,  and  therefore  grant  the  certificate  ap- 
plied for. 


(63  App.  Dlv.  271.) 

CSATLOS  T.  METROPOLITAN  ST.  ET.  00; 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1901.) 

Apfeal — Cass— Amendment— Re8ktti,km.knt. 

Plaintiff  objected  to  a  question  to  a  witness,  but,  after  objection  sna- 
talned,  and  the  defendant's  exception  thereto,  stated  that.  If  the  evi- 
dence was  offered  to  show  that  the  witness  had  been  sworn,  be  con- 
sented to  the  question,  but  not  to  any  general  conversation  at  the  time;. 
In  defendant's  case  on  appeal  from  a  Judgment  for  plaintiff,  the  mllng 
of  the  court  and  the  defendant's  exception  were  Inserted  after  the  ob- 
jection and  its  modification,  and  plalntlfTs  amendment  inserting  the 
qualification  after  the  ruling  and  exception  refuned,  and  the  qualllicatloo 
stricken  out.  Held  error  to  refuse  plaintiCC's  motion  for  a  resettlement 
of  the  case  in  accordance  with  the  fact  as  to  the  time  the  modification 
was  made. 

Appeal  from  special  term.  New  York  county. 

Action  for  injuries  by  William  Csatlos  against  the  Metropolitan 
Street-Kailway  Company.  From  an  order  denying  his  motion  for  a 
resettlement  of  the  case,  to  be  used  on  defendant's  appeal  from  a 
judgment  in  plaintifl's  favor,  plaintiff  appeals.    Beversed. 

Argued  before  PATTERSON,  O'BRIEN,  INGBAHAM,  and 
LAUOHLIN,  JJ. 
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Wm.  H.  Leonard  Edwards,  for  appellant. 
John  T.  little,  for  respondent.  . 

LATJGHUN,  J.  Plaintiff  has  recovered  a  verdict  for  |10,000  dam- 
ages, sustained  through  the  negligence  of  the  defendant  in  the  oper- 
ation of  a  street  car.  Upon  the  trial  the  driver  of  the  car  was  called 
as  a  witness  for  the  plaintiff.  On  cross-examination  the  witness,  aft- 
er testifying  that  he  had  made  a  statement  concerning  the  accident 
which  the  bookkeeper  of  defendant  wrote  down,  but  which  the  wit- 
ness did  not  sign,  was  shown  a  statement,  which  he  admitted  Imd 
been  subscribed  by  him  in  the  presence  of  one  Stansbury,  who  pre- 
sented the  statement  to  him  at  the  company's  ofiQce,  The  statement 
pnrported  to  have  been  subscribed  and  sworn  to  before  Stansbury  as 
a  commissioner  of  deeds.  The  witness  was  then  asked,  ''And  what 
did  he  (meaning  Stansbury)  say  to  you  before  you  signed  it?"  The 
question  was  objected  to  by  plaintiff's  counsel  "as  calling  for  incom- 
petent evidence."  The  objection  was  sustained,  and  defendant  duly 
excepted.  Plaintiff's  counsel  thereupon  said,  "If  the  evidence  is  of- 
fered to  show  that  he  (meaning  Stansbury)  swore  him,  I  consent  to 
the  question,  but  not  to  any  general  conversation."  The  official  ste- 
nographer's original  notes  and  his  transcript  therefrom  show  that  the 
qualification  of  the  objection  of  plaintiffs  counsel  to  this  question  was 
made  after  the  ruling  of  the  court,  and  after  defendant  had  taken  an 
exception.  There  is  no  dispute  that  plaintiff's  counsel  modified  his 
objection  to  the  question  as  herein  stated,  and  that  such  modification 
was  not  made  until  after  the  niling  and  exception  on  the  original  un- 
qnalified  objection  to  the  evidence  as  incompetent.  In  defendant's 
proposed  case  and  exceptions  the  ruling  of  the  court  and  defendant's 
exception  were  inserted  after  both  the  objection  to  the  question  and 
the  qualification  or  modific^atiou  of  such  objection.  Plaintiff,  by  an 
appropriate  amendment  to  the  proposed  case,  sought  to  have  the  qual- 
ification or  modification  of  the  objection  inserted  after  the  ruling  and 
exception  in  accordance  with  the  fact  as  to  the  time  it  was  made. 
The  trial  judge,  instead  of  allowing  this  amendment,  on  his  own  mo- 
tion struck  out  altogether  the  said  statement  of  plaintiff's  counsel 
made  after  the  ruling  and  exception.  Plaintiff  thereupon  moved  for 
a  resettlement  of  the  ca^ie  in  accordance  with  his  proposed  amend- 
ment.   The  motion  was  denied,  and  plaintiff  appealed. 

The  cross-examination  of  the  witness  printed  in  the  record  before 
as  indicated  tbat  he  testified  that  the  car  brake  was  out  of  repair,  and 
that  its  defective  condition  had  been  reported  to  the  company  prior 
to  the  accident.  It  is  manifest,  therefore,  that  it  is  important  to  the 
plaintiff  to  have  the  records  show  that  he  withdrew  his  objection  to 
the  question  to  the  extent  of  allowing  it  to  be  shown  that  the  witness 
was  duly  sworn.  The  record  should  show  the  various  steps  and  pro- 
ceedinsis  in  their  order  upon  the  trial,  and  plaintiff  was,  therefore,  also 
entitled  to  have  the  statement  inserted  at  its  proper  place  in  accord- 
ance with  bis  proposed  amendment.  Cooley  v.  Trustees,  36  App.  Div. 
520,  55  N.  Y.  Supp.  8.32.  The  Code  now  expressly  provides  that. such 
an  order  is  appealable.  Code  Civ.  Proc.  §  1347,  as  amended  by  chap- 
ter 946,  Laws  1895.    The  statement  excluded  may  have  a  material 
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bearing  on  the  question  as  to  whether  the  ruling  and  exception,  with 
reference  to  which  it  was  made  constitute  reversible  error,  and,  there 
being  no  dispute  about  the  facts,  and  nothing  in  the  order  to  show 
that  the  recollection  of  the  trial  judge  in  any  manner  differs  from  the 
ofQcial  stenographer's  record,  the  motion  for  a  resettlement  should 
have  been  granted.  Zimmer  v.  Railroad  Co.,  28  App.  Div.  504,  51 
N.  Y.  Snpp.  247;  Gleason  v.  Smith,  34  Hun,  547;  Bubber  Co,  v.  Roth- 
ery,  112  N.  Y.  592,  20  N.  E.  546;  Id.,  119  N.  Y.  633,  23  N.  E.  529. 

The  order  appealed  from  should  be  reversed,  with  ?10  costs  and  dis 
bursements,  and  motion  to  resettle  the  case  in  accordance  with  plain- 
tiff's twenty-eighth  proposed  amendment  granted,  without  costs.  All 
concur. 


(63  App.  DlT.  126.) 

8TE1NATT  v.  METROPOLITAN  ST.  RT.  00. 

(Supreme  Ciourt,  Appellate  Division,  First  Department    July  9,  1001.) 

1.  Pleading— Street  Railways — Injdrt— Bill  of  Particulars— Cohtentb. 
In  an  action  for  injuries  on  a  street  car,  plaintiff  cannot  be  required 
to  specify  by  a  bUl  of  particulars  the  number  of  the  car,  the  direction 
in  which  it  was  moving,  and  the  names  and  numbers  of  the  conductor 
and  gripman  in  charge  of  it. 

i.  Same — Attbndtno  Phtbicianb — Medical  and  Surgical  Appliances — Ex- 
pense— Itemized  Statement. 

In  an  action  for  personal  Injuries,  it  was  proper  to  require  plaintiff  to 
furnish  a  bill  of  particulars,  giving  an  Itemized  statement  of  her  ex- 
penses, and  the  number  of  weeks  she  was  confined  to  her  bed;  but  she 
should  not  be  compelled  to  specify  the  names  of  the  physicians  who 
attended  her,  or  the  number  of  visits  they  made,  or  the  nature  and 
extent  of  her  Injuries. 

Appeal  from  special  term.  New  York  county. 

Action  by  Anna  Steinau  against  the  Metropolitan  Street-Railway 
Company.  From  an  order  granting  defendant's  motion  for  a  bill  of 
particulars,  plaintiff  appeals.    Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 
INGRAHAM,  and  LAUGHLTN,  JJ. 

B.  Gerson  Oppenheim,  for  appellant 
John  T.  Little,  for  respondent. 

INGRAHAM,  J.  This  action  was  brought  to  recover  for  personal 
injuries,  the  c(Hnplaint  alleging  that  the  plaintiff  was  injured  by  one 
of  the  cars  of  the  defendant,  the  defendant's  agent  not  giving  her 
sufficient  time  to  board  the  car;  that  the  plaintiff  was  thrown  to  the 
street  and  seriously  injured,  and  was  obliged  to,  and  did,  incur  great 
expense  for  medical  and  surgical  attendance,  appliances,  and  med- 
icines. The  order  required  the  plaintiff  to  give  a  bill  of  particulars 
specifying  the  number  of  the  defendant's  car  and  the  direction  in 
w]ii(;h  it  was  and  had  been  moving,  and  the  name  and  numbers  of  the 
conductor  and  gripman  in  charge  tliereof.  We  do  not  think  the  court 
below  was  justified  in  compelling  the  plaintiff  to  give  the  particulars 
above  specified,  as  the  plaintiff  never  got  upon  the  car.  It  cannot  be 
assumed  that  she  knew  the  number  of  the  car  or  the  names  or  num- 
bers of  the  conductor  and  gripman,  and  she  expressly  denies  such 
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knowledge.  She  was  also  required  to  specify  In  what  respect  she 
was  seriously  injured.  We  do  not  tliink  the  plaintiff  should  be  com- 
pelled to  specif  J  by  a  bill  of  particulars  the  injury  complained  of,  its 
natnre,  location,  and  extent.  We  think  the  court  below  correctly  ot- 
dered  an  itemized  statanent  of  the  expense  that  the  plaintiff  was  put 
to  for  medical  and  surgical  appliances;  but  we  think  the  particulars 
should  be  confined  to  such  a  statement,  and  that  the  plaintiff  should 
not  be  compelled  to  furnish  the  defendant  with  the  names  and  ad- 
dresses of  the  physicians,  the  number  of  visits,  and  the  other  partic- 
ulars specified  in  the  fourth  subdiTision  of  the  defendant's  demand. 
As  to  the  fifth  subdivision,  we  think  the  court  correctly  required  the 
plaintiff  to  state  the  number  of  weeks  that  she  was  confined  to  her 
bed  as  alleged  in  the  fourth  paragraph  of  the  complaint. 

The  order  should  be  modified  by  requiring  plaintiff  to  give  the  par- 
ticulars of  the  expense  to  which  she  was  put  for  medical  and  sur- 
gical attendance,  appliances,  and  medicines,  and  the  number  of  weeks 
during  which  she  was  confined  to  her  bed  as  alleged  in  the  fourth  sub- 
division of  the  complaint,  and  as  modified  aiQrmed,  without  costs. 
All  concur. 


(63  App.  DlT.  181.) 

PEOPLE  ex  rd.  80C1BTT  OP  THB  FREE  CHURCH  OP  ST.  BiAKT  THE 
VIRGIN  V.  FEITNER  et  al^  Com'rs  of  Taxes  &  AsseBsments. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  9,  1901.) 

Taxatioh— ExBMPTios— RKLiGiona  Corporation— DsB  of  Pkopkrtt. 

The  relator  is  a  domestic  corporation,  organized  exclusively  for  re- 
ligious, charitable,  and  educational  purposes.  It  owns  a  church,  and 
attached  thereto,  forming  part  of  the  building  (1)  a  clergy  house,  con- 
taining a  Snnday-school  room,  which  may  be  opened  into  and  form  part 
of  the  church,  rooms  for  the  use  of  the  choir,  rooms  for  the  men's 
guild,  and  sleeping  rooms  for  the  curates  and  other  assistants  of  the 
rector,  and  engineer  of  the  building;  (2)  a  mission  house,  containing  a 
chapel,  in  which  dally  religious  services  are  held,  a  re^ieptlon  room  for 
those  desiring  to  consult  the  sisters,  rooms  for  the  women's  guild,  and 
sleeping  rooms  and  kitchen  for  the  sisters  engaged  in  instruction,  re- 
ligious education,  and  charitable  work;  and  (3)  a  rectory,  containing  a 
reception  room  for  those  consulting  the  rector  oflBcially,  the  vestry  room, 
and  rooms  for  the  rector  and  his  family.  No  rent  or  Income  is  derived 
from  any  part  of  the  building.  Held,  under  Laws  1896,  c.  908,  §  4, 
Bubd.  7,  as  amended  by  Laws  1897,  c.  371,  providing  that  real  property 
of  a  corporation  organized  exclusively  for  religious,  charitable,  or  edu- 
cational purposes,  or  for  two  or  more  of  such  purposes,  and  used  ex- 
clusively for  one  or  more  of  such  purposes,  shall  be  exempt  from  taxa- 
tion, that  the  whole  of  such  building  Is  exempt. 

Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  special  term.  New  York  county. 

Ortiorari  by  the  People,  on  relation  of  the  Society  of  the  Free 
Church  of  St.  Mary  the  Virgin,  to  Thomas  L.  Feitner  and  others, 
commissioners  of  taxes  and  assessments.  From  an  order  quashing 
the  writ,  relator  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  O'BRIEN,  IN- 
GRAHAM,  and  McLaughlin,  jj 

William  C.  Wallace,  for  appellant. 
James  M.  Ward,  for  respondents. 

71  N.Y.S.— 17 
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McLAUGHLISf,  J.  The  relator  is  a  domestic  corporation  organ- 
ized under  chapter  218  of  the  Laws  of  1854,  and,  according  to  the 
allegations  of  the  petition,  which  are  not  denied  by  the  retam,  it 
is,  80  far  as  the  tax  law  is  concerned,  a  corporation  oi^ganized  ex- 
clusively for  religious,  charitable,  benevolent,  and  educational  par- 
poses,  and  the  moral  and  mental  improvement  of  men  and  women. 
It  owns  certain  real  estate  in  the  city  of  New  York,  upon  which  is 
located  a  church  building,  in  which  religious  services  are  held.  An- 
nexed to  and  forming  a  part  of  this  building  are  what  are  termed 
in  the  record  a  "clergy  house,"  a  "mission  house,"  and  a  "rectory." 
In  1899  the  commissioners  of  taxes  and  assessments  in  and  for  the 
city  of  New  York  assessed,  for  the  purposes  of  taxation,  the  clergy 
house  at  |12,000,  the  mission  house  at  |10,000,  and  the  rectory  at 
$8,000.  The  relator  insisted  that  no  part  of  tlie  building  was  lia- 
ble to  taxation,  and  applied  to  the  commissioners  of  taxes  and  as- 
sesamentB  to  have  the  assessment  corrected  in  accordance  with  its 
contention.  The  application  was  denied,  and  it  thereupon  insti- 
tuted proceedings  by  writ  of  certiorari  to  review  the  action  of  the 
commissioners.  Its  efforts,  however,  were  unsuccessful;  the  coart 
holding  that  the  assessment  was  correctly  made,  except  as  to  the 
clergy  house,  which  assessment  was  reduced  to  the  extent  of  ^,000, 
and  in  all  other  respects  confirmed.  From  this  order  the  presest 
appeal  is  taken. 

It  is  to  be  noted  that  there  is  no  dispute  as  to  the  material  facts 
involved,  and  the  sole  question  presented  is  whether  the  portion  of 
the  building  assessed,  under  the  proofs  presented,  comes  within 
the  provisions  of  subdivision  7  of  section  4  of  the  general  tax  law 
(chapter  908,  Laws  1896,  as  amended  by  chapter  371,  Laws  1897), 
and  is  exempt  from  taxation.  The  provision  of  the  statute  referred 
to  reads  as  follows: 

"The  real  property  of  a  corporation  or  association  organized  erclnslvely 
for  the  moral  or  mental  Improvetnent  of  men  or  women,  or  for  religious, 
Bible,  tract,  charitable,  benevolent  missionary,  educational,  library,  •  •  • 
purposes,  or  for  two  or  more  such  purposes,  and  used  exclusively  for 
carrying  out  thereupon  one  or  more  of  such  purxrases  •  •  •  shall  be 
exempt  from  taxation." 

The  answer  to  the  question  necessarily  depends  upon  the  work 
to  which  the  portions  of  the  building  assessed  are  devoted.  The 
main  portion  of  the  building,  as  already  indicated,  is  a  church,  in 
which  religious  services  are  held  at  stated  times;  there  being  at 
least  five  services  on  each  day,  and  additional  services  on  certain 
days  each  week.  The  chnrch  is  known  as  a  "mission  church."  Its 
work  is  mainly  among  the  very  poor  in  the  immediate  locality  in 
which  the  chnrch  is  located.  To  use  the  words  of  the  rector:  "We 
deal,"  says  he,  "particularly  with  the  poor  on  the  West  side, — ^Eighth 
avenue."  The  record  discloses  that  the  parish  is  a  large  one,  and 
the  stafi  of  workers  consists  of  a  rector,  aided  by  three  assistants 
«r  curates,  and,  in  addition  thereto,  three  sisters.  The  worii  of  the 
assistants  and  the  sisters  is  mainly  carried  on  by  guilds,  which  are 
organized  for  the  purpose  of  doing,  in  connection  with  the  church, 
ciiai-itable  and  missionary  work  among  the  poor,  such  as  fumish- 
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ing  them  with  food  and  clothing,  looking  after  them  when  they  are 
sick,  and  inducing  them  to  attend  meetings  held  in  the  guilds,  with 
the  ultimate  object  of  getting  them  into  the  church.  Ttere  is  what 
is  known  as  the  "Men's  Guild,"  which  is  made  up  entirely  of  men, 
and  for  their  use  a  room  is  set  apart,  in  which  they  meet  at  stated 
times  during  the  week,  and  read  or  play  billiards;  and  at  the  close 
of  each  meeting  religions  instruction  is  giyen,  and  devotional  exer- 
ciseB  held.  There  is  also  what  is  known  as  the  "Women's  Guild," 
and  a  portion  of  the  building  is  set  apart  for  their  use,  where  meet- 
ings are  held  for  the  benefit  of  mothers,  young  women,  and  young 
girls,  over  which  the  church  assumes  to  have  a  special  interest, 
particularly  in  spiritual  matters.  At  the  close  of  their  meetings, 
as  in  the  men's  guild,  religions  instruction  is  given,  and  devotional 
exercises  held.  The  rector  of  the  church  holds  himself  in  readi- 
ness at  all  times,  either  night  or  day,  to  respond  to  any  calls  that 
may  be  made  upon  him,  either  to  assist  or  advise  as  to  this  work. 
Keeping  in  mind  the  work  that  is  done,  it  at  once  becomes  apparent, 
as  it  seems  to  us,  that  the  portion  of  the  building  set  apart  for 
this  use  is  as  exclusively  devoted  to  religious  and  charitable  purposes 
as  the  church  itself.  The  clwgy  house,  which  was  assessed  at 
f  12,000,  is  located  in  the  southwest  comer  of  the  church  building. 
Upon  the  first  floor  is  what  is  called  "St  Joseph's  Hall,"  which  is 
used  as  a  Sunday-School  room,  and  in  which  other  religions  services 
are  held.  It  is  so  constructed  that  whenever  necessary,  by  reason 
of  the  church  being  overcrowded,  it  can  be  made  a  part  of  the  seat- 
ing capacity  of  the  chnrch.  Upon  this  floor  is  also  located  the 
choir  vestry.  Here  the  choir  boys  assemble  before  service  and  put 
on  their  vestments,  and  there  are  also  rooms  for  the  keeping  of 
their  vestments.  The  chai)el  of  the  church  projw'r  extends  to  and 
occupies  the  second  or  gallery  floor.  The  third  floor  is  used  for  the 
men's  guild,  and  consists  of  a  reading  room,  a  club  room,  a  billiard 
room,  and  a  library.  Here  the  men  connected  with  the  guild  as- 
semble at  least  one  night  during  each  week,  there  being  at  times 
from  60  to  80  men  present.  Other  nights  in  the  week  the  library 
and  billiard  rooms  are  used.  Upon  the  fourth  floor  are  the  sleep- 
ing rooms  of  the  assistants  to  the  rector,  and  on  the  fifth  or  top 
floor  are  rooms  used  by  the  engineer  who  has  charge  of  the  heat- 
ing and  mechanical  apparatus  of  the  entire  building.  In  the  south- 
east comer  of  the  church  is  located  the  mission  house,  which  was 
assessed  at  ?10,000,  upon  the  first  floor  of  which  is  located  St.  Eliza- 
beth's Chapel,  where  there  is  an  altar  used  daily  for  religious  serv- 
ices. There  is  also  upon  this  floor  a  general  i*eception  room,  where 
all  persons  desiring  to  consult  with  the  sisters  are  received.  Here, 
also,  the  chapel  extends  to  and  occupies  all  of  the  second  floor.  The 
third  floor  is  set  apart  for  the  work  of  the  women's  guild,  upon 
which  are  located  rooms  which,  according  to  the  testimony  of  the 
rector,  are  used  regularly  three  times  each  week, — one  night  for  a 
mothCT's  meeting,  one  night  for  a  guild  of  older  girls,  and  JYiday 
afternoons  a  guild  for  younger  girls, — children.  The  fourth  floor  is 
used  as  the  living  rooms  of  the  Mission  Sisters,  and  the  fifth  floor 
as  their  kitchen.    The  rectory,  which  was  assessed  at  $8,000,  is  lo- 
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cated  in  the  northeast  corner  of  the  bnllding.  Upon  the  first  floor 
is  the  general  reception  room,  where  all  persons  go  who  desire  to 
consult  the  rector  officially.  Upon  this  floor  is  also  located  the 
vestry  room  of  the  church  proper.  The  other  rooms  are  set  apart 
for  the  use  of  the  rector,  his  family  and  servants.  The  evening 
work  carried  on  by  the  church  is  such  that  it  requires  that  some 
one  should  be  in  constant  attendance,  both  night  and  day ; .  and, 
the  rector  having  general  supervision  of  the  entire  work,  his  pres- 
ence in  the  building  is  necessary,  so  that  whenever  a  call  is  made, 
either  upon  the  assistants  or  the  sisters,  he  can,  if  necessary,  ad- 
vise and  consult  with  them.  This  applies  equally  as  to  the  work 
done  by  the  assistants  and  the  sisters.  No  rest  or  income  of  any  kind 
is  derived  by  the  church  from  any  portion  of  the  building.  It  is 
free.  Whoever  will  may  come  for  the  purpose  of  receiving  religious 
or  moral  instruction. 

Under  such  circumstances,  it  seems  to  us  that  it  must  be  held  that 
the  entire  building  comes  within  the  letter  and  spirit  of  the  stat- 
ute, entitling  it  to  an  exemption  from  taxation.  The  policy  of  the 
law  in  this  state,  at  least,  always  to  encourage  corporate  institu- 
tions of  religious  and  literary  character,  upon  the  theory  that  in- 
struction afforded  by  either  elevates  the  individual,  and  therefore 
benefits  the  state.  Thus,  in  People  v.  Barber,  42  Hun,  27,  s.  c. 
affirmed  in  106  N.  Y.  669,  13  N.  E.  936,  it  was  held  that  land  upon 
which  a  college  and  other  buildings  were  located,  some  or  a  portion 
of  which  were  used  for  different  purposes, — tailor  shop,  a  shop  for 
repairing  shoes,  band  room,  laundry,  bakery  shop,  etc., — was  not 
liable  to  taxation,  upon  the  theory  that  all  of  them  were  connected 
with  the  general  purpose  of  the  institution.  And  in  People  v.  (Com- 
missioners of  Tates  and  Assessments  of  City  and  County  of  New 
York,  10  Hun,  246,  it  was  held  that  a  farm  of  113  acres  used  in 
connection  with  a  college  building  for  the  purpose  of  raising  vege- 
tables for  the  use  of  the  teachers  and  students,  and  also  for  recrea- 
tion, was  not  liable  to  taxation.  And  in  Seminary  v.  Cramer,  98  N. 
Y.  121,  it  was.  ^eld  that  the  fact  that  a  seminary  was  rented  for 
a  boarding  bouse  during  the  summer  did  not  make  it  subject  to 
taxation. 

Taking  into  consideration,  therefore,  the  general  character  of  the 
work  done  by  the  relator,  including  the  work  done  by  the  sisters  and 
the  curates,  and  the  necessity  of  the  rector  being  present,  so  that 
he  can  advise  with  them  at  all  times,  we  do  not  think  any  portion 
of  the  building  is  liable  to  taxation;  and  for  that  reason  the  order 
appealed  from  should  be  reversed,  and  the  prayer  of  the  relator 
granted,  and  the  assessment  corrected  accordingly,  with  costs. 

O'BRIEN  and  INGKAHAM,  JJ.,  concur.  VAN  BRUNT,  P.  J., 
dissents. 

HATCH,  J.  I  concur  with  the  views  expressed  by  Mr.  Justice 
McLAUQHIjTN  in  this  case,  except  so  far  as  relates  to  the  assess- 
ment upon  the  rectory  and  the  clergy  house,  so-called.  It  appears 
without  dispute  that  the  rectory  is  erected  as  an  L  attached  to  the 
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church  building  proper.  It  is  exclusively  occupied  as  a  residenqe 
for  the  rector  of  the  church  and  his  family,  and  is  used  for  no  other 
purpose.  The  clergy  house  is  that  portion  of  the  huilding  occupied 
by  the  three  curates  connected  with  the  church,  and  of  this  building 
only  that  part  was  assessed  which  is  so  occupied  by  them  as  their 
living  rooms,  viz.  the  third  and  fourth,  or  fourth  and  fifth,  stories, 
which  is  kept  exclusively  for  them  and  visiting  clergy.  These  por- 
tions of  the  building,  therefore,  are  in  fact  dwelling  houses  of  the 
rector  and  curates,  and  for  the  use  of  visiting  clergy,  and  as  such, 
by  virtue  of  the  express  provision  of  section  4,  subd.  9,  of  the  tax  law, 
are  entitled  to  exemption  in  the  sum  of  (2,000.  This  sum  appears 
to  have  been  allowed.  Aside  from  the  rectory  and  clergy  house,  I 
agree  that  the  remainder  of  the  structure  is  entitled  to  exemp- 
tion for  the  purpose  of  taxation,  as  being  fairly  comprehended  with- 
in the  statute,  and  I  concur  with  the  prevailing  opinion  upon  that 
subject.  The  order  should  be  modified  in  this  respect,  and  as  modi- 
fled  afQrmed,  without  costs  to  either  party. 


(63  App.  Dlv.  174.) 

PEOPLE  er  rel.  BEAMAN  et  al.  v.  FEITNER  et  al.,  Tax  Oom'rB. 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1901.) 

I.  Taxation — Pbopebtt  o»  Decedent.  • 

Where  money  belonging  to  a  decedent's  estate  was  deposited  in  the 
city  where  one  of  the  three  executors  and  trustees  resides,  one  of  the 
others  being  a  nonresident.  It  was  subject  to  taxation  in  such  city. 
9.  Sakb— Skcdbities. 

Where  securities  belonging  to  the  estate  of  a  decedent,  the  benefici- 
aries of  which  were  nonresidents,  were  transferred  from  the  state 
where  two  executors  and  trustees  resided  to  the  state  where  another 
resided,  to  avoid  taxation,  and  were  unaccessible,  except  when  two  of 
the  trustees  or  one  and  their  secretary  were  present,  the  possession  of 
such  securities  being  In  the  trustees  Jointly,  they  were  not  taxable  In 
the  state  where  the  two  resided. 
Van  Brunt,  P.  X,  dissenting. 

Appeal  from  special  term.  New  York  county. 

Certiorari  by  the  people,  on  the  relation  of  Charles  0.  Beaman 
and  others,  against  Thomas  L.  Feitner  and  others,  as  commission- 
ers of  taxes,  to  review  an  assessment.  From  an  order  reducing  the 
assessment,  defendants  appeal.    Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHlIN, 
O'BRIEN,  and  INGRAHAM,  JJ. 

James  M.  Ward,  for  appellants. 

J.  Hampton  Dougherty,  for  respondents. 

McLaughlin,  J.  This  is  an  appeal  from  an  order  reducing  an 
assessment  made  against  property  held  by  the  respondents  as  the 
executors  of,  and  trustees  under,  the  wiU  of  William  M.  Pritchard, 
deceased.  When  the  assessment  was  made,  one  of  the  respondents, 
Mr.  Beaman,  resided  in  the  city  of  New  York;  another,  Mr.  Smith, 
in  the  city  of  Yonkers,  in  the  state  of  New  York;   and  the  third, 
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Mr.  Tennej,  in  the  state  of  New  Jersey.  The  property  which  they 
held,  belonging  to  the  estate  which  they  represented,  and  which 
the  commiBsioners  held  to  be  liable  to  taxation,  consisted  of  cer- 
tain railroad  bonds,  bonds  secured  by  mortgage  upon  real  estate  in 
the  city  of  New  York,  promissory  notes,  and  cash  on  deposit  in  a 
trust  company  in  the  city  of  New  York,  amounting  in  tiie  aggre- 
gate to  1100,350,  one-third  of  which,  the  commissioners  held,  was 
subject  to  taxation  (presumably,  because  one  of  the  executors  re- 
sided in  the  city  of  New  York);  and  they  declined  to  cancel  the 
assessment,  or  reduce  it  below  the  sum  of  $33,450,  at  which  the  same 
was  assessed.  Immediately  prior  to  the  time  when  the  assessment 
was  made,  all  of  the  securities,  except  the  c^sh,  were  deposited 
with  a  safe-deposit  company  in  the  state  of  New  Jersey.  8uch  de- 
posit was  made  for  the  sole  purpose  of  escaping  taxation  in  the 
city  of  New  York,  and  an  arrangement  was  made  between  the  re- 
spondents by  which  access  to  the  securities  could  be  obtained  only 
when  two  of  them  were  present.  The  r^noral  of  the  securities  to 
New  Jersey  immediately  prior  to  the  time  when  the  assessment  was 
made,  for  the  purpose  of  escaping  taxation  in  the  city  of  New  York, 
having  been  made  to  appear  to  the  commissioners  of  taxes  and  as- 
sessments, they  thereupon  refused  to  reduce  the  assessment  below 
the  sum  named;  and  the  respondents  applied  to  the  special  term, 
by  writ  of  certiorari,  to  review  their  action,  the  resolt  of  which 
application  was  that  the  assessment  was  reduced  to  the  sum  of 
$4,810.55,  or  one-half  of  the  cash,  and  the  commissioners  have  ap- 
pealed. 

We  are  of  the  opinion  that  all  of  the  cash  was  liable  to  assessment. 
It  w^as  in  the  city  of  New  York,  where  one  of  the  executors  resided, 
and,  for  the  purposes  of  taxation,  was  then  in  possession  of  one  of 
the  executors.  As  to  the  proper^  in  New  Jersey,  we  do  not  think, 
under  the  decision  of  People  ex  rel.  Day  v.  Barker,  135  N.  Y.  656, 
32  N.  E.  232,  that  it  was  subject  to  taxation  in  the  city  of  New 
York.  Tlie  facts  are  very  much  like  the  facts  in  the  Day  Case. 
The  securities  constituting  the  trust  fund  were  deposited  with  a 
safe-deposit  company  in  New  Jersey,  where  one  of  the  executors 
resided.  The  beneficiaries  were  nonresidents.  The  fact  that  an 
agreement  had  been  made  by  which  access  to  the  securities  could 
only  be  had  when  two  of  the  trustees  were  present  does  not  dis- 
tinguish this  from  the  Day  Case,  because  there  substantially  the 
same  agreement  existed.  In  disposing  of  the  Day  Case,  the  court 
said: 

"We  are  unable  to  perceive  any  material  distinction  between  this  case 
and  that  of  People  v.  Coleman,  119  N.  Y.  137,  23  N.  K  438,  7  L.  H.  A.  407. 
Here,  as  there,  the  securities  constituting  the  trust  fund  were  with  a  safe- 
deposit  company  in  New  Jersey.  The  beneficijiries  were  nonresidents.  The 
relator  and  one  of  his  co-trnstees  are  residents  of  New  Jersey;  the  other 
trustee  resldln);  in  Westchester  county.  In  this  state.  The  counsel  for  the 
appellant  contends  that,  while  in  the  other  case  the  nonresident  trustee  had 
the  possession  of  the  securities  in  tlie  city  where  he  resided,  in  the  present 
case  neither  the  relator  nor  the  other  trustee  had  the  custody  or  physical 
control  of  the  securities,  and  they  did  not  reside  in  the  particular  city 
where  the  securities  were  deposited.  The  fact  is  that  access  to  these  trust 
securities  was  permitted  to  any  two  of  the  trustees  or  to  one  of  them 
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■When  in  company  iFlth  their  secretary,  bnt  the  difference  Is  unimportant 
The  possession  of  the  securities  was  In  the  three  trustees  Jointly,  and  noc 
In  the  relator  alone." 

And  it  WEB  held  that  each  securities  were  not  taxable  in  this  state. 

The  snggestion  is  made  that,  if  this  rule  is  to  prevail,  it  furnishes 
an  easy  and  conyenient  method  for  escaping  taxation.  This  is  un- 
questionably tnie,  but  the  fault  is  with  the  legislature,  from  which 
body,  if  any,  relief  must  be  obtained. 

It  follows,  therefore,  that  the  order  appealed  from  must  be  modi- 
fied as  indicated  in  this  opinion,  and  as  thus  modified  afBrmed,  with- 
out costs  to  either  party 

O'BRIEN,  INGBAHAM,  and  HATCH,  JJ.,  concur. 

VAX  BRUNT,  P.  J.  I  dissent  I  am  of  opinion  that  the  whole 
estate  is  taxable. 


<63  App.  Dly.  172.) 

8COTT  SHOB-MACBtlNEKT  00.  V.  DANCEa^ 

(Supreme  Court,  Appelate  DlYlslon,  First  Departm«it    July  9,  1901.) 

BuHDAT — SEkvicB  or  PnocKse. 

Under  Pen.  Code,  (  268,  service  of  process  In  a  civil  action  on  Sunday 
is  absolutely  null  and  void,  except  In  cases  of  breach  of  the  peace  or 
In  apprehension  thereof,  or  when  sued  out  for  the  apprehension  of  a 
person  charged  with  crime,  or  except  where  authorized  by  statute. 

Appeal  from  special  term.  New  York  county. 

Action  by  the  Scott  Shoe-Machinery  Company  against  Christian 
Dancel.  From  an  order  directing  plaintiff's  attorneys  to  accept  an 
answer  to  the  complaint,  plaintiff  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  LAUGHIIN,  JJ. 

Henry  H  Pierce,  for  appellant. 
J.  Philip  Berg,  for  respondent. 

McLaughlin,  J.  This  is  an  appeal  from  an  order  directing  the 
plaintiff's  attorneys  to  accept  an  alleged  answer.  The  summons 
and  complaint  were  served  on  Sunday,  February  10,  1901.  Four 
days  later  another  summons  and  complaint  were  served,  in  which 
relief  was  asked  upon  substantially  the  same  ground  as  that  stated 
in  the  complaint  first  served.  On  the  2d  of  March  following,  the 
defendant's  attorney  served  an  answer  to  the  complaint  in  each 
action;  and  on  the  4th  of  March  the  plaintiff's  attorneys  returned 
the  answer  to  the  complaint  first  served,  on  the  ground  that  that 
service  was  null  and  void.  Thereafter  a  motion  was  made  by  the 
defendant  to  compel  the  plaintiff's  attorneys  to  accept  the  answer. 
The  motion  was  granted,  and  the  plaintiff  has  appealed. 

The  order  appealed  from  must  be  reversed.  At  common  law, 
Sunday  is  dies  non  juridicus.  Process  in  a  civil  action  can  neither. 
be  issued,  served,  nor  a  return  made,  on  that  day.  Van  Vechten 
V.  Paddock,  12  Johns.  178,  7  Am.  Dec.  303.    A  judgment  cannot  be 
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entered  on  Sunday  (Houghtaling  t.  Osbom,  15  Johna.  119),  and  if 
entered  it  is  void  (Haatings  v.  Farmer,  4  N.  Y.  293;  Allen  v.  God- 
frey, 44  N.  Y.  433;  Blood  v.  Bates,  31  Vt.  147).  Service  of  process 
on  Sunday  in  a  civil  action,  except  in  certain  cases,  is  expressly 
prohibited  by  statute.  Thus,  section  268  of  the  Penal  Code  provides: 
"All  service  of  legal  process  of  any  kind  whatever,  upon  the  first  day  of 
tbe  week.  Is  prohibited,  except  in  cases  of  breach  of  the  peace,  or  appre- 
hended breach  of  the  peace,  or  when  sued  out  for  the. apprehension  of  a 
person  charged  with  a  crime,  or  except  where  such  service  is  especially 
authorized  by  statute.  Service  of  any  process  upon  said  day,  except  as 
herein  permitted,  is  absolutely  void  for  any  and  every  purpose  whatever." 

Here  service  of  the  summons  and  complaint  was  a  nullity.  It 
was  absolutely  void,  and  the  plaintiff  could  not  have  obtained  a 
judgment  upon  such  service  bad  the  defendant  neglected  or  refused 
to  appear.  Had  a  judgment  been  entered,  it  would  have  been  void 
upon  its  face.  It  would  have  been  coram  non  jndice.  The  proof 
of  service  would  have  disclosed  the  fact  that  the  service  was  made 
on  the  10th  of  February,  and  the  court  would  have  taken  judicial 
notice  that  the  10th  of  February  was  Sunday.  Ecker  v.  Bank,  64 
Md.  492,  1  Atl.  849.  There  was  therefore  no  occasion  or  necessity 
for  the  defendant  to  interpose  an  answer,  because  the  plaintiff  could 
not  have  acquired  anything  by  reason  of  such  service,  or  taken  any 
advantage  of  the  defendant  in  case  of  his  nonappearance  or  failure 
to  serve  an  answer  to  the  complaint.  In  addition  to  this,  it  ap- 
peared that,  intermediate  service  of  the  first  summons  and  com- 
plaint and  the  second  one,  the  defendant's  attorney  was  informed 
of  the  fact  that,  the  service  having  been  made  on  Sunday,  it  was 
void,  and  would  be  so  treated,  unless  the  defendant  would  consent 
to  voluntarily  appear,  which  the  attorney  refused  to  do,  on  the 
ground  of  want  of  authority;  and  when  the  answer  was  served  it 
was  immediately  returned  upon  the  ground  that,  "the  10th  day  of 
February  having  been  a  Sunday,  process  served  on  that  day  was 
absolutely  void  and  of  no  eit'ect  whatever." 

It  follows,  therefore,  that  the  order  appealed  from  must  be  re- 
versed, with  flO  costs  and  disbursements,  and  the  motion  denied, 
with  flO  costs.    All  concur. 


(63  App.  Div.  1!)0.) 

MONTGOMEET  v.  BOYD  et  aL 

(Supreme  Court,  Appellate  Division,  First  Departm^it    July  9,  1901.) 

1.  Appeal— Law  or  thb  Case— Dictum. 

Where  the  appellate  division  holds  on  appeal  that  a  complaint  is  in- 
sufficient,  but  Indicates  the  facts  necessary  to  be  alleged  to  constitute 
a  sufficient  complaint,  the  language,  though  dictum,  is  sufficient  to  au- 
thorize the  trial  court  to  allow  an  amendment  in  conformity  thereto. 
t  Same— CoMPr.AiWT—AMBKDMENT—SDPFiciENOT— How  Raised  oh  Appeal. 

The  sufficiency  of  such  amended  complaint  will  not  be  reviewed  on 
an  appeal  from  the  order  allowing  tbe  amendment,  but  only  by  an 
appeal  from  the  Issues  raised  by  answer  or  demurrer  ttieretOk 

Appeal  from  special  term,  New  York  county. 
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Action  by  James  L.  Montgomery  against  Robert  N.  Boyd  and  oth- 
ers. From  an  order  allowing  an  amendment  to  the  summons  and 
complaint,  certain  defendants  appeal.    Affirmed. 

See  70  N.  Y.  Supp.  139. 

Argued  before  VANBKUNT,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  LAUGHLIN,  JJ. 

Edward  C.  Perltins,  for  appellants. 
Stephen  H.  Olin,  for  respondent. 

HATCH,  J.  The  object  of  this  action,  as  set  forth  in  the  amended 
complaint,  is  to  establish  the  claim  of  the  plaintiff,  the  assignee  of 
certain  debts  and  demands  against  James  McHenry,  deceased,  and 
to  obtain  payment  and  satisfaction  thereof  out  of  property  which 
originally  belonged  to  said  McHenry,  and  which  the  plaintiff  avers 
"was  transferred  in  fraud  of  creditors.  Heretofore  an  order  was 
made  in  the  action,  upon  affldarits  and  the  complaint,  directing  the 
service  of  the  summons  upon  certain  nonresident  defendants  by 
the  publication  thereof,  or  personally  without  the  state.  This  order 
was  thereafter  vacated  upon  motion  of  the  defendants  thus  served, 
upon  the  ground  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  From  the  order  so  made,  vacating  the 
service  of  the  summons,  the  plaintiff  appealed  to  this  court,  which 
affirmed  the  order  appealed  from.  70  N.  Y.  Supp.  139.  It  appeared 
that  the  plaintiff  sought  to  maintain  the  action  as  a  general  cred- 
itor, as  assignee  of  other  general  creditors  of  McHenry,  now  de- 
ceased. McHenry  was  a  nonresident  at  the  time  of  his  death;  his 
execators  are  nonresidents,  and  acting  under  foreign  letters  testa- 
mentary; no  administration  proceedings  have  been  taken  in  this 
state;  and  the  plaintiff  has  never  obtained  a  judgment  at  law,  either 
against  McHenry  or  against  his  representatives,  and  has  no  lien, 
either  legal  or  equitable,  upon  the  property  sought  to  be  reached. 
This  court  therefore  held  that  the  complaint  did  not  state  a  cause 
of  action,  but,  in  the  course  of  the  opinion  delivered,  quoted  from 
Prentiss  v.  Bowden,  145  N.  Y.  342,  40  N.  E.  13,  as  follows: 

"This  plaintiff  could  undoubtedly  have  maintained  an  action  for  the 
benefit  of  all  the  creditors,  after  the  refusal  of  the  representatives  to  set 
this  conveyance  aside;  but.  Instead  of  that,  she  Is  seeking,  by  an  ordinary 
creditors'  action,  to  secure  payment  of  her  own  debt,  regardless  of  what 
may  happen  to  others." 

With  a  view,  evidently,  of  overcoming  this  objection,  the  plaintiff 
made  this  motion  for  leave  to  amend  the  supplemental  summons 
and  amended  complaint  by  striking  out  the  name  .of  the  defendant 
and  amending  the  complaint  in  certain  particulars, — among  other 
things,  by  an  averment  that  the  action  is  brought  for  the  benefit 
of  all  the  creditors  of  said  James  McHenry.  This  motion  was 
granted  by  the  special  term,  and  from  the  order  so  made  and  entered 
this  appeal  is  taken. 

We  think  the  order  in  this  case  should  be  affirmed,  mainly  for 
the  reasoh  that  we  ought  not  to  determine  upon  this  motion  the 
sufficiency  of  the  complaint  as  stating  a  cause  of  action.  In  the 
case  of  Montgomery  v.  Boyd  (not  yet  officially  reported)  70  N.  Y. 
Supp.  139,  language  was  used  which  authorized  the  inference  that 
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if  certain  facts  were  stated  in  the  complaint  a  good  cause  of  action 
would  undoubtedly  be  averred.  The  facts  therein  adverted  to  are 
supplied  in  the  present  supplemental  complaint.  In  the  former  ap- 
peal in  this  case  it  was  not  at  all  necessary  to  a  disposition  of  the 
order  appealed  from  for  the  court  to  determine  such  question,  and 
this  language  is  clearly  obiter.  It  was  a  sufficient  basis,  however, 
for  the  present  order;  and,  in  view  of  the  fact  that  the  questions 
involved  in  this  action  have  not  been  definitely  passed  upon  by  the 
court  of  appeals,  we  think  such  question  ought  not  now,  upon  this 
motion,  to  be  determined.  The  defendants,  or  some  of  them,  are 
still  at  liberty  to  raise  the  question  which  they  now  seek  to  have 
decided  by  demurrer,  or  issue  may  be  joined  by  the  service  of  an 
answer;  and  eventual  appeal,  in  either  case,  may  carry  the  matter 
into  the  court  of  last  resort.  The  questions  are  important  and  in- 
volved, and  this  course  will  fully  protect  the  rights  of  every  party. 
We  are  not  to  be  understood  as  expressing  any  opinion  upon  the 
fact  as  to  whether  or  not  the  complaint  states  a  cause  of  action, 
or  that  such  an  action,  not  based  upon  a  judgment  regularly  recov- 
ered, can  be  maintained.  Ttis  court  has  recently  had  the  questions 
under  advisement  in  the  case  of  Dittmar  v.  Boni,  69  N.  Y.  Supp. 
708.  A  similar  question  has  also  been  considered  by  the  supreme 
court  of  the  United  States  in  Cates  v.  Allen,  149  TJ.  S.  451,  13  Sup. 
CJt.  883,  977,  37  L.  Ed.  804.  It  is  not  necessary  that  we  state  the 
conclusion  reached  by  the  court  in  these  cases.  It  is  evident,  how- 
ever, that  the  views  therein  expressed  may  not  be  readily  harmon- 
ized with  the  language  used  by  this  court  upon  the  appeal  to  which 
we  have  heretofore  referred. 

For  these  reasons,  it  follows  that  the  order  appealed  from  shoald 
be  affirmed,  with  (10  costs  and  disbursements.    All  concur. 


(68  App.  Div.  249.) 

PEOPLB  ex  rel.  RODBNBOTJGH  v.  V00RH18  et  aL.  Com'ra. 

(Supreme  Ck>urt,  Appellate  Division,  First  Department    July  9,  190L) 

Obwobrs— Ex-8oij)iBB8— Civu.  Skrvicb— Office  DiscosTinnBD— Makdamus. 
Relator,  an  bouorably  dlscliarged  Roldler,  was  superintendent  of  the 
general  bureau  of  elections,  with  a  salary  of  $0,000  per  year,  when  that 
office  was  abolished  by  the  charter  of  Greater  New  York,  and  defend- 
ant board  created  in  place  of  the  bureau.  There  is  no  similar  office  un- 
der the  present  board.  When  he  brought  mandamus  to  compel  defend- 
ants to  employ  him,  they  had  applied  to  the  municipal  civil  B«vice 
commission  to  classify  the  positions  undw  the  new  law,  and  such 
classification  had  not  been  completed.  It  was  not  shown  that  any  posi- 
tion had  been'  created,  not  of  a  confidential  nature,  which  relator  was 
competent  to  fill,  the  salary  of  which  equaled  his  former  salary. 
Laws  1809,  c.  370,  JT  21,  provides  that,  if  the  position  held  by  any  honor- 
ably discharged  soldier  shall  be  abolished,  he  shall  not  be  discharged 
from  the  service,  but  be  transferred  to  any  branch  in  such  position  as 
he  may  be  fitted  to  fill,  receiving  the  same  compensation  therefor. 
Beld,  that  the  application  for  mandamus  was  prematurely  made. 

Appeal  from  special  term.  New  York  county. 

Application  by  the  people,  on  the  relation  of  Theopbilns  Rodenbough,  for 
a  writ  of  mandamus  against  John  P.  Voorhis  and  others,  commissioners  ol 


Digitized  by 


Google 


Sup.    Ct.)  PEOPLE   T.  VOORHIS.  267 

elections  of  the  city  of  Neie  Tork.  Defendants  appeal  from  an  order  di- 
recting the  issue  of  a  peremptory  writ  of  mnndnmus  against  them,  as  the 
commissioners  of  elections,  constituting  the  board  of  elections  of  the  city  of 
New  York,  requiring  them  and  it  to  transfer  or  assign  petitioner  to  any 
branch  of  the  service  under  said  board  of  elections  for  duty  In  such  position 
as  be  may  be  fitted  to  fill,  upon  the  same  compensation  as  he  received  as 
superintendent  of  election;  or,  should  there  be  no  position  in  the  service  of 
the  board,  the  reasonable  compensation  for  which  would  be  equal  to  that 
received  by  the  petitioner  as  superintendent  of  elections,  then  to  transfer 
or  assign  the  petitioner  to  the  office  of  chief  clerk  of  the  board  of  elections, 
to  perform  duties  similar  to  the  duties  formerly  performed  by  the  chief 
clerk  of  the  bureau  of  elections  for  the  whole  city  of  New  Yorls,  or  as  a 
competent  person  to  perform  similar  duties  and  act  as  an  executive  officer 
for  the  borough  of  Manhattan,  or  to  perform  duties  similar  to  those  of  an 
auditor  which  the  petitioner  performed,  together  with  the  duties  imposed 
by  law  upon  him  as  superintendent  of  the  bureau  of  elections;  or  to  transfer 
or  assign  him  as  a  competent  person  to  take  charge  of  the  branch  office  in 
the  borongh  of  Brooklyn,  or  to  any  other  position  of  like  or  similar  import 
tance,  and  to  fix  a  reasonably  i»t)portlonate  compensation  for- such  suitable 
duties  as  he  may  be  required  and  fitted  to  perform  therein;  and  awarding 
relator  $60   costs.    Reversed. 

Argued  before  VA]!J  BRUNT,  P.  J.,  and  PATTEBSON,  (yBBIEN, 
DJGRAHAM,  and  LAUGHUN,  JJ. 

William  B.  Crowell,  for  appellants. 
Clarence  P.  Moeer,  for  respondent. 

LAUGHIIN,  J.  The  relator  is  an  honorably  discharged  soldier 
of  the  Civil  War,  and  was  appointed,  after  a  civil  service  examina- 
tion, chief  of  the  bureau  of  elections,  on  the  Slst  day  of  January, 
1890.  He  continued  to  perform  the  duties  of  the  office  under  suc- 
cessive administrations  until  the  27th  day  of  January,  1898,  when 
the  position  was  abolished  by  the  provisions  of  the  Greater  New 
York  charter,  whereupon  he  was  appointed  superintendent  of  the 
general  bureau  of  elections  by  the  police  board,  at  a  salary  of  $6,000 
per  annum.  He  accepted  the  appointment  and  fulfilled  the  duties 
of  that  oflftce  until  the  13th  day  of  March,  1901,  when  it  was  abol- 
ished by  chapter  95  of  the  Laws  of  1901,  which  established  a  board 
of  elections  for  the  city  of  New  York,  consisting  of  four  commis- 
sioners, each  of  whose  salaries  was  fixed  by  the  act  at  $5,000  per 
annum.  The  order  for  the  writ  follows  the  prayer  of  relator's  peti- 
tion. 

Chapter  95  of  the  Laws  of  1901  authorizes  the  board  of  elections  to 
provide  a  central  office  in  the  borough  of  Manhattan,  and  a  suboffice 
in  each  other  borough,  and  to  appoint  chief  clerks,  clerks,  assistant 
clerks,  and  other  necessary  employes,  to  fix  the  number  thereof,  and 
to  prescribe  their  salaries  and  duties.  In  his  position  as  superin- 
tendent of  elections  the  relator  was,  by  the  express  provisions  of 
the  statute,  the  chief  executive  officer  of  the  general  bureau  of  elec- 
tions, and  charged  with  the  execution  of  the  provisions  of  the  elec- 
tion law,  and  rules  and  regulations  of  the  police  board  relating  to 
said  bureau.  Under  the  present  law  (chapter  95  of  the  Laws  of 
1001)  the  duties  of  this  nature  are  required  to  be  performed  by  the 
commissioners  of  election.  The  commissioners  of  election  have  been 
appointed  by  the  mayor,  and  have  qualified  and  entered  upon  the 
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discharge  of  their  duties.  An  aflQdavit  made  by  the  secretary  of  the 
municipal  civil  service  commission,  read  in  opposition  to  the  mo- 
tion, shows  that  there  were  33  positions  in  the  general  bureau  of 
elections  immediately  prior  to  the  enactment  of  the  law  of  1901, 
and  that  a  communication  has  been  received  by  said  commission 
from  the  new  board  of  elections  requesting  a  classification  of  the 
positions  under  the  new  law,  and  that  the  matter  is  under  consid- 
eration, but  that  the  positions  have  not  been  Anally  classified.  It 
is  provided  in  section  21  of  chapter  370  of  the  Laws  of  1899  (the 
state  civil  service  law)  that: 

"In  cities  of  the  first  class,  If  the  position  so  held  by  any  such  honor- 
ably discharged  soldier,  sailor  or  marine,  or  volunteer  flreman,  shall  be- 
come unnecessary  or  be  abolished  for  reasons  of  economy  or  otherwise,  the 
said  honorably  discharged  soldier,  sailor,  or  marine,  or  volunteer  flreman 
holding  the  same  shall  not  be  discharged  from  the  public  service,  but  shall 
be  transferred  to  any  branch  of  the  said  service  for  duty  In  such  position 
as  he  may  be  fitted  to  flU,  receiving  the  same  compensation  therefor. 
*  *  *  Nothing  in  this  section  shall  be  construed  to  apply  to  the  position 
of  private  secretary  or  deputy  of  any  official  or  department,  or  to  any  other 
person  holding  a  strictly  confidential  relation  to  the  appointing  officer." 

It  is  not  shown  that  any  position  has  been  created  under  the  new 
law  which  is  not  of  a  confidential  nature,  and  which  the  relator 
is  competent  to  fill,  and  the  salary  of  which  equals  his  salary  as  su- 
perintendent of  elections.  The  application  is  therefore  prematurely 
made,  and  the  order  for  the  peremptory  writ  of  mandamus  was  er- 
roneously granted.  In  re  Breckenridge,  160  N.  Y.  103,  54  N.  E.  670. 
After  the  duties  of  the  various  employes  of  the  new  board  shall 
have  been  prescribed,  and  the  salaries  shall  have  been  fixed,  it  is 
evident  that  grave  questions  will  arise  as  to  the  right  of  the  relator 
to  be  transferred  to  a  position  under  the  board  of  elections.  It  ap- 
pears that  there  are  many  other  veterans  who  occupied  subordinate 
positions  under  the  former  general  bureau  of  elections  who  also 
make  similar  claims  to  be  transferred.  The  relator,  however,  having 
made  a  demand  upon  the  board  for  such  transfer,  whatever  rights  be 
may  have  in  the  premises  to  be  transferred  to  that  department  will 
be  preserved.  But  other  steps  may  be  required  to  preserve  any 
rights  that  he  may  have  to  be  transferred  to  any  other  department. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
costs.    All  concur. 


(63  App.  t>iv.  165.) 

COHEN  T.  METROPOLITAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1901.) 

L  Strbbt  RaiIiWats— iKjrmiBS  at  Cbossinos— Nbgligbnob— Evidbncb— Sci> 

FICIBWCT. 

PlaintifF,  a  passenger  on  one  of  defendant's  street  cars,  on  alighting 
therefrom  at  a  crossing,  passed  behind  It  to  cross  the  other  track,  when 
he  was  struck  and  carried  about  60  feet  by  a  car,  which  he  saw  ap- 
proaching thereon  about  50  feet  away,  when  he  started  to  cross,  and 
which  could  have  been  stopped  in  25  feet  Eeld  sufficient  to  go  to  the 
Jury  on  the  question  of  defendant's  negligence. 
S,  Same — Contributort  Neoliosncb. 

PlaintiS,  having  the  right  to  assume  from  the  distance  of  the  car 
that  it  would  be  controlled  or  so  slackened  as  to  give  him  time  to  cross, 
was  not  guilty  of  contributory  negligence  as  a  matter  of  law. 
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SL    SXXK— EtiDXRCB— CONTRADIOTOST  StaTEKEHTB. 

Where,  In  an  action  for  injuries,  a  physician  testified  that  plaintiff, 
at  the  time  he  made  a  statement,  was  under  the  influence  of  morphine, 
'Which  the  doctor  had  injected,  and  afterwards  testified  that  he  did  not 
know  of  his  own  i^nowledge  whether  plaintiff  was  under  the  influence 
of  morphine  or  not,  but  did  not  deny  Injecting  It,  It  was  not  error  to 
refuse  to  strike  out  his  testimony.  It  being  for  the  jury  to  determine 
'Which  statemoit  was  true. 

Tan  Brunt,  P.  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  for  injuries  by  Lawrence  Cohen  against  the  Metropolitan 
Street-Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

Argued  before  VAX  BRUNT,  P.  J.,  and  HATCH,  McLAUGHIIN, 
PATTERSON,  and  LAUGHLTN,  JJ. 

Charles  P.  Brown,  for  appellant. 
Henry  L.  Franklin,  for  respondent. 

McLaughlin,  J.  The  plaintiff,  a  boy  of  17  years  of  age,  on 
the  3d  of  July,  1900,  while  attempting  to  cross  defendant's  tracks 
at  Madison  avenue  and  113th  street,  in  the  city  of  New  York,  was 
struck  by  one  of  its  cars  and  injured,  and  this  action  was  brought 
to  recover  damages  therefor.  The  plaintifE  had  a  verdict  for  |2,000, 
and  from  the  judgment  entered  thereon,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  has  appealed,  and  asks 
that  the  judgment  be  reversed,  and  a  new  trial  ordered,  on  the 
grounds  (1)  that  the  verdict  was  against  the  weight  of  evidence; 
(2)  that  the  plaintiff  was  guilty  of  contributory  negligence;  (3)  that 
the  trial  court  erred  in  denying  a  motion  to  strike  out  certain  evi- 
dence. 

1.  Upon  the  trial,  the  plaintiff's  testimony  tended  to  show  that 
at  the  time  in  question  he  was  a  passenger  on  one  of  the  defend- 
ant's cars.    When  it  approached  113th  street,  he  signified  to  the 
conductor  his  desire  to  leave  the  car.    The  car  stopped,  and  he  got 
off,  passing  around  the  rear  of  it  with  the  intention  of  crossing  the 
defendant's  tracks.    Before  doing  so,  however,  he  looked  in  both  di- 
rections for  the  purpose  of  ascertaining  whether  another  car  was 
approaching.    He  then  saw  a  car  approaching  from  the  north,  which 
was  over  50  feet  away,  and  he  started  to  cross,  and  just  as  he  was 
passing  from  the  westerly  track  he  was  struck,  and  carried  by  the 
car,  before  it  was  stopped,  a  distance  of  about  G3  feet.    His  testi- 
mony was  corroborated,  in  whole  or  in  part,  by  at  least  four  dis- 
interested witnesses.     It  also  appeared  by  the  testimony  of  the 
motorman  upon  the  car  that  the  car  could  have  been  stopped,  at 
the  rate  of  speed  at  which  it  was  running,  within  25  feet.    The 
testimony  of  the  defendant's  witnesses  was  directly  in  conflict  with 
that  of  the  plaintiff  and  his  witnesses.     According  to  this  testi- 
mony, the  defendant  crawled  under  the  rail  extending  along  the 
aide  of  the  car  upon  which  he  was  traveling,  and  jumped  upon  the 
track  immediately  in  front  of  the  car,  which  struck  and  injured  him. 
This  being  the  condition  of  the  testimony  of  the  respective  par- 
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ties  at  the  close  of  the  case,  a  prima  facie  case  was  made  for  the 
jury  on  the  defendant's  negligence.  The  car  was  approaching  a 
crossing,  and  it  was  the  duty  of  the  defendant  at  that  point  to  have 
its  car  under  control.  It  there  had  no  greater  right  than  the  plain- 
tiff had.  Dunican  v.  Railway  Co.,  39  App.  Div.  4»7,  57  N.  Y.  Supp. 
326.  If  the  car  were  over  50  feet  away  when  the  plaintiff  attempted 
to  cross,  the  defendant  coald,  by  the  exercise  of  due  care,  have 
prevented  the  accident,  and  avoided  carrying  the  plaintiff  the  dis- 
tance which  it  did  after  he  was  struck.  There  was  sufScient  evi- 
dence, therefore,  to  go  to  the  jury  on  the  question  of  defendant's 
negligence,  and  the  verdict  in  that  respect  cannot  be  said  to  be 
against  the  weigirt  of  evidence. 

2.  Nor  can  it  be  said,  as  a  matter  of  law,  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  attempting  to  cross  the  defend- 
ant's tracks  with  an  approaching  car  at  least  50  feet  away.  Whether 
or  not  a  plaintiff  is  guilty  of  contribatory  negligence  is,  as  a  gen- 
eral proposition,  a  question  of  fact  to  be  determined  by  the  jory, 
and  it  is  only  where  it  clearly  appears  from  the  uncontradicted  evi- 
dence that  the  plaintiff  has  by  its  own  act  contributed  to  the  in- 
jury he  has  received  that  the  court  is  justified  in  determining  that 
question  as  one  of  law.  Kettle  v.  Tarl,  162  N.  Y.  255,  56  N.  E. 
626;  McDonald  v.  Bailway  Co.,  167  N.  Y.  66.  Here  the  plaintiff 
saw  the  car,  and  at  the  distance  which  it  then  was  from  the  cross- 
ing he  had  a  right  to  assume  that  the  car  would  be  contrblled,  or, 
at  least,  its  speed  so  slackened,  as  to  give  him  time  to  cross;  and 
this  could  have  been  done,  an  already  indicated,  had  the  def^idant 
exercised  the  care  required  on  its  part.  The  motorman  testified  that 
he  could  have  stopped  the  car  within  25  feet,  and,  had  this  been 
done,  the  plaintiff  would  not  have  been  injured,  and,  because  it  was 
not  done,  it  certainly  cannot  be  said  that  the  plaintiff  was  guilty 
of  contributory  negligence  because  he  assumed  that  the  defendant 
would  exercise  the  care  which  the  law  requires  of  it 

3.  Kor  do  we  think  error  was  committed  by  the  trial  court  in 
refusing  to  strike  out  certain  testimony  given  by  Dr.  Blaekmaa. 
On  cross-examination.  Dr.  Blackman  was  asked: 

"Q.  Did  the  young  man  tell  yon,  doctor,  'Don't  bother  me,  I  am  In  Intense 
vain, — don't  ask  me  any  foolish  questions'?  A.  The  man  waa  not  In  Intense 
I»ain  the  next  day,  because  he  was  under  the  influence  of  morphine.  I  in- 
jected morphine  into  him.  We  always  relieve  pain  by  morphine.  I  know 
he  was,  because  the  order  was  given.  •  •  •  I  know,  because  I  can 
show  it  to  yon  on  the  record." 

On  redirect  examination  the  doctor  was  asked: 

"Q.  The  morphia  which  he  was  receiving  was  injected,  was  ItT  A.  I  am 
able  to  state  only  this:  that  if  we  give  an  order  to  the  nurse —  The  Court 
(interrupting):  'Oh,  well;  that  won't  do.  I  strike  it  out.'  A.  I  don't  know 
whetlier  morphine  was  injected  or  not,  of  my  own  knowledge." 

Thereupon  a  motion  was  made  by  defendant's  counsel  to  strike 
out  the  evidence  of  the  witness  to  the  effect  that  at  the  time  plain- 
tiff made  the  statement  referred  to  he  was  under  the  influence  of 
morphine,  and  the  same  was  granted;  but  subsequently  this  ruling 
was  changed,  the  learned  trial  judge  saying:    "The  court  will  with- 
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draw  all  statements  relative  to  the  question  of  morphia,  and  let  all 
the  evidence  of  the  physician  stand  for  what  it  is  worth."  This  rul- 
ing was  correct.  The  witness  had  first  stated  that  the  plaintifF, 
at  the  time  mentioned,  was  under  the  inliaence  of  morphine;  that 
lie  himself  had  administered  the  morphine,  and  therefore  knew  it. 
Subsequently  he  testified  that  he  did  not  know,  of  his  own  knowl- 
edge, whether  he  was  under  the  influence  of  morphine  or  not,  but 
he  did  not  deny  his  former  statement  to  the  effect  that  he  had  ad- 
ministered morphine  to  the  plaintiff;  and  therefore,  in  view  of 
these  contradictory  statements,  the  court  very  properly  held  that 
aa  to  which  statonait  made  by  him  was  tme  was  to  be  determined 
by  the  jury. 

Ob  the  whole,  we  are  satisfied  that  substantial  justice  was  done 
between  the  parties,  and  that  the  judgment  and  order  should  be 
afSrmed,  with  costs. 

PATTEBSON,  J.,  concurs.  HATCH,  J.,  concurs  in  result  VAU 
BBUIST,  P.  J.,  dissents. 

LAUGHLIN,  J.  I  concur  on  the  first  two  grounds  of  the  opinion, 
and  in  the  result  arrived  at  on  the  third  ground.  I  think  the  evi- 
dence should  have  been  stricken  out,  but  the  refusal  of  the  court 
to  do  so  does  not  constitute  prejudicial  error.  The  evidence  was 
volunteered  in  defendant's  behalf  by  the  physician  while  being  cross- 
examined  to  combat  the  theory  sought  to  be  developed  by  plain- 
tiff's counsel  to  the  effect  that  plaintiff,  at  the  time  of  making;  the 
admissions,  was  suffering  intense  pain  and  did  not  fully  comprehend 
what  he  was  saying.  The  physician  made  it  clear  that  morphine, 
if  taken,  would,  relieve  pain,  but  would  not  affect  the  ability  of  the 
patient  to  converse  intelligently. 


(35  Misc.  Bep.  UD.) 

NILES  V.  NEW  TORE  CENT.  &  H.  R.  R.  00.  et  aL 
(Supreme  Ck>nrt,  Special  Term,  New  York  (bounty.    May,  1901.) 

1.  CoRPOBATioN— Action  bt  Minoritt  StockhoiiDBr. 

A  minority  stockbolder  sued  to  recover  damages  to  Ub  stock  bqb- 
talned  by  defendant's  alleged  tort  In  forcing  the  foreclosure  of  a  mort- 
gage- on  the  property  of  his  corporation  with  the  consent  of  a  majority 
of  the  Btoclfholders,  to  the  eud  that  the  defendants  might  gain  the 
control  of  the  property;  the  foreclosure  destroying  the  value  of  plain- 
tiff's stock.  Held,  that  the  action  was  not  maintainable,  the  Injury 
being  common  to  all  the  stockholders. 

t.  Same— Parties. 

Where  a  mortgage  on  a  corporation  Is  foreclosed,  an  action  to 
recover  damages  therefor  on  the  ground  that  it  was  foreclosed  In  tort 
of  the  minority  stockholders'  interest  must  be  brought  by  the  cor- 
poration; and,  on  its  refusal  to  sue,  It  Is  a  necessary  party  in  an  action 
brought  on  behalf  of  all  others  similarly  situated  to  procure  relief. 

Action  by  Robert  L.  Niles  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company  and  others.  Demurrer  to  complaint 
sustained. 
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Simon  Sterne  and  Gaggenheimer,  Untermyer  &  Marshall  (Louis 
Marshall,  of  counsel),  for  plaintiff. 
Ira  A.  Place  (Thomas  Thacher,  of  coansel),  for  defendants. 

LEVENTBITT,  J.  I  am  constrained  to  sustain  this  demnrrer. 
The  pleading  is  certainly  not  deficient  in  equity,  but,  on  authority, 
the  action  at  law  adopted  by  the  plaintiff  cannot  be  maintained. 
It  is  unnecessary  to  rehearse  the  facts.  They  have  been  suflBciently 
spread  on  the  court  records  in  the  various  proceedings  heretofore  in- 
stituted arising  out  of  the  same  transactions  for  which  this  plaintiff 
seeks  relief.  Farmers'  Loan  &  Trust  C!o.  t.  New  York  &  !N.  B.  Co., 
150  N.  Y.  410,  U  N.  E.  1043,  34  L.  B.  A.  76;  De  NeufvUle  v.  BaUroad 
Co.,  26  0.  C.  A-  306,  81  Fed- 10;  Oelbermann  v.  Railroad  Co.,  7  Misc. 
Bep.  352,  27  17.  Y.  Supp.  945.  This  is  not  a  representative  action 
brought  by  the  plaintiff  on  behalf  of  himself  and  others  similarly 
situated,  but  is  purely  an  action  at  law  to  recover  damages  sus- 
tained by  the  plaintiff  and  his  assignors  by  reason  of  the  tortious 
acts  of  the  defendants,  resulting,  it  is  claimed,  in  the  destruction 
of  the  market  value  of  the  stock  of  the  plaiutiff  and  of  his  assignors 
in  the  New  York  &  Northern  Bailway  Company.  The  injury  com- 
plained of  was  not  done  directly  to  the  plaintiff's  property.  It  was 
not  an  injury  done  peculiarly  to  him.  He  has  not  sustained  damage 
individual  and  separable  from  other  minority  shareholders.  The 
body  corporate  to  which  they  jointly  confided  the  protection  of  their 
interests  has  suffered  substantial  injury  by  the  alleged  improper 
foreclosure  of  the  mortgage,  and  the  resultant  deprivation  of  its 
property  under  the  decree  and  sale.  Consequent  upon  this  abstrac- 
tion of  the  corporate  property,  there  has  been  depreciation,  if  not 
annihilation,  of  share  value.  Restoration  to  the  corporation  of  the 
property,  or  its  money  equivalent,  will  reinfuse  vitality  into  the 
stock.  The  primal  injury  has  been  to  the  corporation;  the  conse- 
quent injury,  to  the  body  of  shareholders  composing  it.  Merely  be- 
cause the  body  injured  is  in  this  instance  the  minority  shareholders, 
inasmuch  as  the  majority,  acting  through  the  instrumentality  of 
another  corporation,  is  charged  with  the  commission  of  the  very 
acts  against  which  relief  is  sought,  does  not  make  the  injury  a  direct 
one  to  the  minority.  The  majority,  whether  acting  alone,  or,  as  in 
this  case,  through  the  defendant  corporation,  has  acted  in  opposi- 
tion to  the  true  interests  of  the  injured  corporation.  Its  acts,  on 
the  allegations  of  the  pleading,  have  dissipated  the  corporate  assets. 
And  the  right  of  action  for  the  wrong  inheres  in  the  corporation 
itself,  for  the  benefit  of  the  shareholders  which  it  represents,  and, 
on  the  grounds  stated,  in  the  corporation  alone.  If  it  refuses  to 
seek  redress  for  any  of  the  many  reasons  often  met  with,  the  share- 
holder may  sue  in  a  representative  capacity,  making  it  a  defendant; 
but,  so  suing,  the  shareholder  seeks  a  recovery,  in  the  first  instance, 
not  directly  for  himself  and  others  similarly  situated,  but  for  the 
corporation  whose  property  and  business  condition  give  his  shares 
value.  Viewed  in  any  aspect,  under  any  form  of  pleading  or  action, 
the  acts  and  omissions  from  which  the  cause  of  action  is  sought  to 
be  deduced  show  that  it  is  dependent  on  a  general  injury  to  the  cor 
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poration,  from  which  has  flowed  a  general,  uniform  injary  to  a  bodj 
of  the  shareholders.  The  anthorities  are  quite  uniform  that,  on  the 
state  of  facts  here  disclosed,  the  wrong  was  done  to  the  Northern 
Company  alone;  that  it  is  the  only  party  to  bring  this  action,  or, 
failing  to  do  so  after  request,  becomes  a  necessary  party  in  a  repre- 
sentative action  duly  instituted  to  obtain  the  relief  it  refuses  to 
seek.  Gardiner  v.  Pollard,  10  Bosw.  674;  Greaves  v.  George,  49 
How.  Prac.  79;  Same  v.  Gouge,  52  How.  Prac.  58;  Id.,  69  N.  Y. 
154;  Alexander  v.  Donohoe,  143  N.  Y.  203,  38  N,  E.  263;  Flynn  v. 
Railroad  Co.,  158  N.  Y.  493,  63  N.  E.  520;  De  Neufville  v.  Railroad 
Co.,  26  C.  C.  A;  306,  81  Eed.  10. 

That  the  distinction  here  invoked  is  not  merely  formal,  but  sub 
stantial,  was  pointed  out  in  Gardiner  v.  Pollard,  supra,  where  it  was 
said: 

"If  the  plaintiff  can  maintain  this  suit,  and  recover  on  It  bis  aliquot  part 
of  the  whole  damages,  he  may  obtain  a  double  compensation,  by  means  of 
the  recovery  In  bis  suit  and  In  one  by  the  corporation  for  the  same  cause." 

In  approving  this  distinction,  the  general  term  of  the  supreme 
court,  in  Greaves  v.  Gouge,  supra,  declared  it — 
"To  be  an  Indispensable  prerequisite  that  the  circumstances  disclosed 
should  show  Injuries,  individual  and  personal,  to  the  claimant,  as  contra- 
distinguished from  injuries  to  the  corporation.  *  *  *  When  the  plain- 
tiff is  able,  by  the  peculiar  and  special  circumstances  of  his  case,  to  dis- 
connect himself  from  the  general  injury  to  the  company,  he  then  presents 
an  independent  demand  for  which  be  can  recover  but  one  redress,  and  for 
which  the  defendant  can  pay  but  one  penalty." 

The  plaintiff  seeks  to  distinguish  the  line  of  cases  cited  on  the 
ground  that  in  those  there  was  no  direct  injury  to  the  stockholders. 
But  it  is  difficult  to  see  how  it  is  more  direct  here.  Merely  changing 
the  form  of  action  does  not  make  it  so.  In  a  sense,  every  injury 
which  impairs  the  value  of  property  is  a  direct  injury  to  that  prop- 
erty and  to  the  person  owning  it.  But  that  is  not  the  sense  in 
which  "direct"  is  here  used.  The  injury  is  not  direct  because  it  affects 
the  share  values,  whether  of  the  whole  issue  or  of  a  majority  or 
minority  only,  through  the  body  corporate.  Whatever  may  be  the 
effect  of  the  alleged  unlawful  acts,  they  were  not  directed  against 
the  individual  shareholders  as  shareholders.  If  they  purposed  an 
acquisition  of  the  Northern  Railway's  property  through  the  instru- 
mentality of  a  forced  foreclosure,  the  injury  was  first  to  the  corpo- 
ration, and  through  it,  by  the  loss  of  assets,  to  the  stock.  The  cases 
of  Ritchie  v.  McMullen,  25  0.  C.  A.  50,  79  Fed.  522,  and  Walsham 
V.  Btainton,  1  De  Gex,  J.  &  S.  678,  do  not  bear  out  the  construc- 
tion placed  upon  them.  In  each  case  there  was  an  individual  wrong, 
— ^a  breach  of  duty  cast  upon  the  managers  under  a  specific  rela- 
tion of  legal  privity.  In  the  former  the  directors  were  the  pledgees 
of  the  plaintiff's  stock,  and  it  was  held  that,  as  to  their  pledgor, 
they  could  not  so  use  their  positions  as  directors  as  to  depreciate 
the  value  of  his  stock,  and  that,  doing  so,  they  would  become  per- 
sonally responsible  to  him  for  the  individual  wrong  so  inflicted.  Bo, 
too,  in  Walsham  v.  Stainton  there  was  the  relation  of  vendor  and 
vendee.  In  both  cases  the  directors  used  their  positions  to  injure 
particular  stock.  Taking  the  allegations  of  the  complaint  as  true, 
71  N.Y.S.— 18 
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there  is  no  doubt,  under  the  decision  of  the  coart  of  appeals  (Farm- 
ers' Loan  &  Trust  Co.  t.  New  York  &  N.  K  Co.,  supra),  that  there 
has  been  a  grievous  breach  of  trust.  But  the  remedy  does  not  lie  in 
the  individual  stockholder,  in  his  individual  capacity,  in  the  form 
of  action  here  sought  to  be  asserted.  The  demurrer  must  be  sus- 
tained. 
Demurrer  sustained. 


(63  App.  DIT.  I4S!.) 

PBOPLD   er   reL   00MMISSI0NER8   OF   PUBLIO   CHARITIBS   OF  THE 
CITY  OF  NEW  YORK  et  al.  v.  BENSON. 

(Supreme  Court,  Appellate  DiyiBlon,  Flrat  Departmoit    July  9,  1901.) 

1.  Criminal  Law— Afpeai<— Rbcobd— Au.EeATiOH  of  Ekrob  nr  Fact— Con- 

TICTIOM   BEFOBE    MAGISTRATES. 

XTnder  Code  Or.  Froc.  {  760,  allowing  appeals  from  magistrates  for 
an  erroneous  decision  of  law  or  fact  on  the  trial,  where  the  affidavit  of 
appeal  shows  that  the  error  assigned  was  as  to  the  sufficiency  of  the 
evidence  to  warrant  the  conviction,  the  failure  of  the  magistrate  to  re- 
turn the  evidence  will  entitle  defendant  to  a  reversaL 
8k  Same— Failure  or  Support— FAMrLT. 

Consol.  Act,  i  1455,  continued  In  force  by  Charter  City  of  New  York, 
{  1610,  declares  every  person  guilty  of  wife  abandonment  a  disorderly 
person.  Section  1456  provides  that.  In  case  of  con\'iction  of  such  person 
as  a  disorderly  person,  the  magistrate  shall  order  a  certain  sum  paid 
weekly  by  defendant  for  the  support  of  his  family.  Code  Cr.  Froc. 
S  861,  prevents  a  defendant  who  has  executed  an  undertaking  to  obey 
an  order  of  filiation  made  in  pursuance  of  such  conviction  from  appeal- 
ing, except  from  that  part  of  the  order  which  fixes  the  family  allow- 
ance. Section  764  provides  that  on  appeal  the  court  must  give  Judg- 
ment which  the  court  below  should  have  rendered,  and  may  affirm  or 
reverse  the  judgment,  order  a  new  trial,  or  modify  the  sentence.  De- 
fendant, on  conviction  as  a  disorderly  person,  gave  bond  for  the  pay- 
ment of  family  allowance  fixed  by  the  magistrate,  and  appealed,  assign- 
ing error  in  that  part  of  the  order  fixing  the  allowance.  The  magistrate 
failed  to  return  the  evidence  with  the  appeal.  .Held,  that  the  conviction 
would  be  reversed,  the  evidence  being  essential  to  review  the  propriety 
of  the  order. 

Appeal  from  court  of  general  sessions,  New  York  county. 

Morris  Benson  was  convicted  as  a  disorderly  person.  lYom  an 
order  affirming  the  conviction,  and  ordering  him  to  pay  three  dol- 
lars per  week  for  the  support  of  his  wife  and  children,  he  appeals. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHLIN, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Rudolph  Marks,  for  appellant. 
Adrian  T.  Kieman,  for  respondent. 

INGRAHAM,  J.  The  appellant  was  arrested  under  a  warrant  of 
a  magistrate,  upon  an  affidavit  of  his  wife  alleging  that  he  had 
abandoned  her  without  adequate  support,  and  upon  a  hearing  the 
magistrate  found  the  appellant  guilty,  and  required  him  to  pay 
for  the  support  of  his  wife  and  children  the  sum  of  three  dollars 
per  week  for  the  period  of  one  year.  In  pursuance  of  this  order, 
the  appellant  gave  a  bond  as  required  by  the  statute.    This  bond 
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was  executed  on  the  16th  of  March,  1900.  On  the  21st  of  March, 
1900,  the  appellant  preeented  an  afiBdavit  setting  forth  his  arrest 
and  CAnviction,  and  alleging  that  the  order  of  the  magistrate  was 
erroneous  in  various  particulars.  The  second  allegation  of  error 
was  "that  the  charge  of  the  abandonment  against  me  was  not 
proven";  and  the  sixth,  "that  the  decision  is  against  the  law  and 
weight  of  evidence."  The  magistrate  made  a  return  in  which  he 
failed  to  return  the  evidence  talen  before  him,  and  it  seems  to  have 
been  conceded  by  counsel  that  the  evidence  taken  before  the  magis- 
trate was  not  reduced  to  writing  and  preserved  by  him. 

To  secure  the  allowance  of  an  appeal  from  the  determination  of 
a  city  magistrate,  the  defendant,  or  some  one  on  his  behalf,  must 
within  60  days  after  the  judgment,  or  within  60  days  after  the  com- 
mitment, where  the  appeal  is  from  the  latter,  make  an  aflBdavit 
showing  the  alleged  errors  in  the  proceeding  or  conviction  or  com- 
mitment complained  of,  and  must  within  that  time  present  it  to  a 
justice  of  the  supreme  court  in  the  city  and  county  of  New  York, 
or  to  the  recorder  or  judge  authorized  to  hold  a  court  of  general 
sessions  in  that  city,  and  apply  thereon  for  the  allowance  of  the 
appeal  (Code  Cr.  Proc.  §  751);  and  it  has  been  held  that  the  error 
to  be  relied  upon  on  appeal  must  be  specified  in  the  affidavit  upon 
which  the  appeal  was  allowed,  or  it  will  not  be  considered  in  the 
appellate  court  (People  v.  McGann,  43  Hun,  57).  Here,  as  the  as- 
signment of  error  in  the  affidavit  was  that  the  charge  of  abandon- 
ment was  not  proven,  and  that  the  decision  was  against  the  law 
and  the  weight  of  evidence,  the  question  on  appeal  would  be  whether 
the  judgment  or  order  of  the  magistrate  was  sustained  by  the  evi- 
dence taken  before  him,  and  this  required  the  magistrate  to  return 
to  the  court  the  evidence.  Where  the  error  pointed  out  in  the  affi- 
davit is  as  to  a  question  of  fact,  and  the  magistrate  in  consequence 
of  his  neglect  to  take  down  the  evidence  has  failed  to  return  it,  so 
that  the  appellate  court  can  determine  whether  or  not  the  charge 
was  proven,  it  is  the  duty  of  the  court  to  set  aside  the  conviction, 
and  order  a  new  trial.  People  v.  G-iles,  12  App.  Div.  495,  42  N.  Y. 
Supp.  749;  Id.,  152  N.  Y.  136,  46  N.  E.  826.  In  this  case  the  court 
of  appeals  held  that  the  errors  relied  upon  must  be  pointed  out  in 
the  affidavit  upon  which  the  appeal  is  allowed;  that,  under  section 
750  of  the  Code  of  Criminal  Procedure,  an  appeal  may  be  allowed 
for  an  erroneous  decision  or  determination  of  law  or  fact  upon  the 
trial;  and  when  the  error  relied  upon,  pointed  out  in  the  affidavit 
upon  which  the  appeal  is  allowed,  is  the  determination  of  a  ques- 
tion of  fact,  the  magistrate  must  return  the  evidence,  so  that  the 
appellate  court  can  determine  whether  or  not  the  question  of  fact 
was  correctly  decided  by  the  magistrate. 

Here  one  of  the  errors  assigned  in  the  affidavit  being  an  erro- 
neous determination  of  the  question  of  fact,  it  was  the  duty  of  the 
magistrate  to  return  the  evidence,  and  his  failure  to  do  so  would 
require  a  reversal  of  the  order  if  the  appellant  is  justified  in  raising 
that  question  on  this  appeal.  Upon  the  return,  however,  it  appears 
that  before  this  affidavit  was  presented  to  the  recorder  of  the  city  of 
New  York,  and  leave  to  appeal  granted,  the  defendant  had  given  the 
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bond  required  by  the  magistrate.  By  section  861  of  the  Code  of 
Criminal  Procedure,  which  is  by  section  1466  of  the  consolidation  act 
made  to  apply  to  the  enforcement  of  an  order  made  in  this  proceed- 
ing, it  is  provided: 

"A  person  deeming  hlmaelf  aggrieved  by  the  order  of  two  magistrates, 
made  pursuant  to  the  last  chapter,  may  appeal  therefrom  to  the  next  term 
of  the  county  court  of  the  county;  except  that  a  person  who  has  executed 
an  undertaking  to  obey  an  order  of  filiation,  and  indemnify  the  public,  as 
provided  in  section  eight  hundred  and  fifty-one,  cannot  appeal  from  any 
other  part  of  the  order  mentioned  In  section  eight  hundred  and  fifty,  than 
that  which  fixes  the  weekly  or  other  allowance  to  be  paid." 

By  section  850  it  is  provided  that  upon  the  hearing  the  magis- 
trate must  determine  who  is  the  father  of  the  bastard,  and  must 
proceed  to  discharge  the  defendant  if  he  is  not  the  father,  and  to 
require  him  to  pay  a  sum,  weekly  or  otherwise,  if  he  is  the  father, 
for  the  support  of  the  bastard.  There  were  two  questions  to  be  de- 
termined,— one  as  to  whether  the  defendant  was  the  father  of  the 
bastard,  and,  if  so,  the  sum  which  he  must  pay  for  its  support. 
By  section  861  of  the  Code  of  Criminal  Procedure,  where  the  defend- 
ant had  given  an  undertaking  to  obey  the  order,  he  could  only  ap- 
peal from  that  part  of  the  order  which  fixed  the  weekly  or  other 
allowance  to  be  paid;  and  it  is  claimed  by  the  respondent  that  no 
appeal  would  lie  where  a  bond  had  been  given  from  that  part  of 
the  order  convicting  the  defendant  of  being  the  father  of  the  bastard. 
By  section  1455  of  the  consolidation  act,  continued  in  force  by  sec- 
tion 1610  of  the  charter  of  the  city  of  New  York,  "every  person  who 
shall  threaten  to  abandon,  or  who  shall  have  actually  abandoned  his 
family,  wife  or  child,  in  the  city  of  New  York,  without  adequate  sup- 
port, or  in  danger  of  becoming  a  burden  upon  the  public,  or  who  may 
neglect  to  provide,  according  to  his  means,  for  his  family,  or  any 
member  of  said  family,  is  hereby  declared  a  disorderly  person"; 
and  by  section  1456  of  the  consolidation  act  (chapter  410,  Laws 
1882)  it  is  provided  that,  "in  case  of  the  conviction  of  any  such  per- 
son as  a  disorderly  person,  the  magistrate  convicting  shall  make 
an  order  specifying  a  certain  sum  to  be  paid  to  the  commissioners 
of  charities  and  correction  of  said  city,  weekly,  for  and  towards 
the  support  of  the  family  of  said  defendant." 

Here  the  magistrate  has  first  to  determine  whether  the  defend- 
ant is  a  disorderly  person,  within  the  meaning  of  section  1456  of 
the  act,  and  then  to  make  an  order  for  the  payment  of  a  sum,  to 
be  fixed,  for  the  support  of  the  wife  or  family  of  the  defendant; 
and  by  section  861  of  the  Code  of  Criminal  Procedure,  where  the 
defendant  has  executed  an  undertaking  to  obey  the  order,  he  can- 
not appeal  from  any  other  part  of  the  order  mentioned  in  section 
S50  than  that  which  fixes  the  family  or  other  allowance.  If,  under 
these  provisions,  the  defendant,  having  given  the  bond  or  under- 
taking required  by  the  magistrate  for  the  payment  of  three  dollars 
weekly  for  the  support  of  his  wife,  could  not  appeal  from  any  part 
of  the  order  of  the  magistrate  except  the  order  fixing  the  amoimt 
to  be  paid,  no  appeal  wonld  lie  from  his  conviction  as  a  disorderly 
person  by  the  magistrate. 
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The  defendant,  howerer,  by  his  fifth  aesignment  of  error,  allegeB 
"that  the  order  and  commitment  herein  is  invalid  and  void  in  that 
it  does  not  provide  for  the  alternative  of  giving  security  as  required 
by  section  686  of  the  Greater  New  York  charter,  and  in  that  it  is 
ordered  that  bond  be  in  the  sum  of  one  hundred  and  fifty-six  (fl56) 
dollars,  aikd  pay  three  dollars  per  week  for  the  support  of  wife  and 
children."  Here  ia  a  direct  assignment  of  error  in  that  part  of 
the  order  which  flxea  the  weekly  allowance  to  be  paid  by  the  de- 
fendant, and  he  is  therefore  entitled  to  have  the  action  of  the  mag- 
istrate fixing  the  sum  of  three  dollars  per  week  reviewed  by  the 
coart  of  general  sessions.  By  section  689  of  the  charter  of  the  city 
of  New  York  (chapter  378,  Laws  1897),  an  appeal  is  allowed  from 
a  conviction  before  a  city  magistrate  to  the  court  of  general  ses- 
sions, and  it  is  provided  that  said  appeal  shall  be  conducted  under 
and  in  accordance  with  the  provisions  of  the  Code  of  Criminal  Pro- 
cedure of  the  state  of  New  York,  except  that  the  notice  required 
to  be  served  upon  the  district  attorney  upon  such  appeal  shall  be 
served  uiwn  the  commissioner  for  the  borough  in  which  the  convic- 
tion from  which  such  appeal  is  taken  was  had.  To  determine 
upon  appeal  the  propriety  of  the  order  fixing  the  amount  of  three 
dollars  weekly,  the  evidence  before  the  magistrate  was  essential, 
and,  as  the  magistrate  has  not  returned  such  testimony,  the  con- 
viction cannot  stand.  By  section  764  of  the  Code  of  Criminal  Pro- 
cedure, it  is  provided  that  after  hearing  the  appeal  the  court  must 
give  judgment  which  the  court  below  should  have  rendered,  or  "may, 
according  to  the  justice  of  the  case,  affltm  or  reverse  the  judgment, 
in  whole  or  in  part,  as  to  all  or  any  of  the  defendants,"  or  may 
order  a  new  trial,  or. may  modify  the  sentence.  As  we  have  not 
the  evidence  before  the  magistrate,  it  is  impossible  upon  this  ap- 
peal either  to  affirm  or  modify  the  judgment.  We  are  constrained, 
therefore,  to  reverse  the  judgment,  and  order  a  new  trial  before 
the  magistrate. 

The  order  appealed  from  should  therefore  be  reversed,  and  a  new 
trial  ordered  before  the  magistrate,  and,  under  section  689  of  the 
charter  of  the  city  of  New  York,  this  reversal  must  be  with  |30 
costs  and  disbursements  to  the  defendant    All  concur. 


(63  App.  Dlv.  189.) 

CODY  et  al.   T.  FIRST  NAT.  BANK  OP  SPRINQPIDLD,   OHIO. 
(Supreme  Court,  Appellate  Division,  First  Department.    July  9,  1901.) 

1.  Chattbl  MoBTOAeEs — Fbauduleitt  Fobbclgbubs — Aca'ioK  fob  Convbrsioic 
A  complaint  by  a  chattel  mortgagor  alleging  that  defendant  mort- 
gagee took  possession  of  the  mortgaged  property  on  default,  and  pur- 
chased the  same  at  a  foreclosure  sale  for  an  Inadequate  price,  by  means 
of  fraudulent  representations  preventing  higher  bids,  and  demanding 
damages  therefor,  presents  a  cause  at  law  for  conversion,  and  not  a 
suit  in  equity  to  redeem. 

&  Same. 

As  the  legal  title  to  mortgaged  personal  property  is  in  the  mortgagee, 
after  default,  subject  only  to  the  equitable  right  of  the  mortgagor  to 
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redeem,  a  chattel  mortgagor,  after  default,  cannot  maintain  an  action 
against  the  mortgagee  for  a  conversion  thereof. 

9.  Bake. 

Under  Code  CIt.  Proc.  |  481,  reqalrlng  the  complaint  to  conUln  a  de- 
mand for  the  appropriate  relief,  and  sectloo  1207,  providing  that  when 
no  answer  is  filed  the  Judgment  dtiall  not  be  more  favorable  to  plalntlfT 
than  demanded  in  the  complaint,  a  complaint  by  a  chattel  mortgagor 
stating  facts  authorizing  a  redemption  from  a  foreclosnre  sale,  but  not 
ahowing  a  conversion  by  the  mortgagee,  and  only  asking  Judgment  for 
damages,  is  subject  to  demurrer  for  want  of  facts  showing  a  conversion. 

Appeal  from  special  term,  Kings  county. 

Action  by  Bichard  Cody  and  another  against  the  First  National 
Bank  of  Springfield,  Ohio.  From  a  judgment  overruling  a  demurrer 
to  the  complaint,  defendant  appeals.    Beversed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  HATCH,  McLAUGHLEN, 
PATTEBSON,  and  LAUGHLIN,  JJ. 

Clifton  P.  Williamson,  for  appellant. 
James  T.  O'Neill,  for  respondent. 

BLATCH,  J.  This  action  was  brought  to  recover  the  sum  of  f  1,600, 
with  interest,  as  damages  averred  to  have  been  sustained  by  plain- 
tiffs  by  reason  of  the  conversion  by  the  defendant  of  a  steam  roller 
mortgaged  by  the  plaintiffs  by  a  chattel  mortgage  given  to  secure 
a  part  of  the  purchase  price  thereof,  which  mortgage  by  mesne  as- 
signments became  the  property  of  the  defendant,  and  waa  by  it  fore- 
closed. It  is  averred  in  the  complaint  that  the  plaintiffs  purchased 
the  roller  on  or  about  the  12th  day  of  January,  1897,  for  |2,900, 
and  gave  two  promissory  notes,  for  f 733.33  each,  payable,  respective- 
ly, six  and  nine  months  after  date,  in  part  payment  for  the  same, 
and  made  and  executed  a  chattel  mortgage  dn  the  roller  to  secure 
the  payment  of  the  notes,  in  which  it  was  provided  that,  if  default 
should  be  made  in  the  payment  of  the  sum  or  sums  represented 
by  the  notes  at  maturity,  then  it  should  be  lawful  for  said  mort- 
gagees or  their  assigns  to  take  possession  of  said  property  at  their 
option,  and  hold  the  same  until  the  maturity  of  the  note  last  falling 
due,  and  at  that  time  to  sell  the  property  for  the  best  price  they 
could  obtain,  and  out  of  the  proceeds  of  the  sale  to  retain  the  sums 
represented  by  said  notes,  or  so  much  thereof  as  might  remain  un- 
paid; that  at  a  time  subsequent  to  the  maturity  of  the  last  note 
the  defendant  took  possession  of  the  mortgaged  property  and  sold 
the  same  at  public  auction;  that  upon  such  sale  certain  false  and 
fraudulent  representations  were  made  by  the  defendant  as  to  the 
mortgaged  property,  which  seriously  affected  its  value  in  the  esti- 
mation of  intending  purchasers,  and  caused  the  same  to  be  sold 
for  a  much  less  price  than  would  have  been  realized  had  the  same 
been  honestly  represented;  that  such  acts  of  defendant  constituted 
a  conversion  of  the  property.  The  defendant  interposed  a  general 
demurrer  to  the  complaint  upon  the  ground  that  it  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action.  Upon  the  trial  of 
the  demurrer  the  special  term  overruled  it,  holding  that,  as  sufil- 
cient  facts  were  averred  in  the  complaint  to  sustain  an  action  in 
equity  to  redeem  the  property,  the  demurrer  would  not  lie.    From 
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the  interlocatory  Judgment  OTerroling  the  demurrer  this  appeal  ia 
taken. 

We  have  reached  the  condasion  that  the  decision  of  the  learned 
court  at  special  term  is  erroneous,  and  that  the  demorrer  interposed 
by  the  defendant  should  have  been  sustained,  and  judgment  rendered 
for  the  defendant  thereon.  It  is  evident  that  the  action  was  brought 
as  one  purely  at  law,  to  recover  damages  to  property  on  the  theory 
of  a  conversion.  Indeed,  counsel  for  respondent  states  in  the  open- 
ing  of  his  brief,  notwithstanding  what  the  court  has  said  as  to  the 
complaint,  "that  this  action  was  brought  •  •  •  to  recover  the 
sum  of  11,600,  with  interest  from  January  20,  1898,  damages  for  a 
wrongful  sale  of  personal  property  by  the  defendant  on  which  the 
defendant  had  a  chattel  mortgage."  It  is  equally  clear  that  the 
plaintiff  cannot  maintain  an  action  for  conversion,  for  such  an 
action  must  be  founded  upon  legal  title  in  the  plaint^,  or  his  right 
to  possession.  The  only  interest  the  plaintiffs  could  have  in  the 
property  in  question  is  the  equitable  right  of  redemption.  A  mere 
equitable  interest  in  personal  property,  where  the  legal  title  and 
actual  possession  are  in  another,  is  not  sufficient  to  enable  one  to 
maintain  trover.  The  plaintiffs  had  no  legal  title  to  the  property  at 
the  time  the  sale  was  made.  It  is  the  law  in  this  state  that,  after 
default  in  the  payment  of  a  mortgage  debt,  at  law  the  title  of  the 
mortgagee  to  the  mortgaged  property  becomes  absolute,  subject  only 
to  the  right  of  the  mortgagor  to  redeem,  which  right  is  liable  to  be 
extinguished  by  a  valid  sale  of  the  property  by  the  mortgagee. 
Casserly  v.  Witherbee,  119  N.  Y.  522,  526,  23  N.  E.  1000;  Bragel- 
man  v.  Dane,  69  N.  Y.  74.  Under  these  authorities  the  plaintiffs 
have  no  remedy  at  law,  but  must  go  into  a  court  of  equity  for  a 
remedy.    Stoddard  v.  Denison,  38  How.  Prac  296. 

If  it  might  be  possible  to  spell  out  of  the  complaint  in  this  action 
the  averment  of  sufficient  facts  to  sustain  an  action  brought  for 
redemption,  which  may  be  doubted,  it  does  not  follow  that  the  de- 
murrer is  not  well  taken.  The  action,  as  already  stated,  is  not 
brought,  nor  is  the  pleading  framed,  for  any  form  of  equitable  relief. 
There  is  no  demand  for  any  form  of  equitable  relief,  nor  prayer  for 
relief  generally.  The  demand  is  for  the  specific  relief  of  money  dam- 
ages, and  the  pleading  is  framed  wholly  with  reference  to  such  relief. 
'The  Code  of  Civil  Procedure  prescribeSj  among  other  things  that  a 
complaint  shall  contain,  that  it  must  contain  a  "demand  of  the  judg- 
ment to  which  the  plaintiff  supposes  himself  entitled."  Section 
481.  And  it  is  further  prescribed  that  where  there  is  no  answer  the 
judgment  shall  not  be  more  favorable  to  the  plaintiff  than  that 
demanded  in  the  complaint.  Section  1207.  In  Edson  v.  Qirvan, 
29  Hun,  422,  the  court  held  that  the  facts  stated  in  the  complaint 
were  not  sufficient  to  justify  a  judgment  against  the  defendant 
demurring  for  the  amount  of  the  promissory  note  upon  which  the 
action  was  brought,  but  were  doubtless  sufficient  to  sustain  an 
action  for  an  accounting;  yet  the  demurrer  was  sustained,  the  court 
saying: 

"By  the  provisions  of  the  Code,  the  relief  could  not  be  more  favorable 
than  this  [a  money  Judgment  for  a  specific  amount  was  demanded  In  the 
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complaint]  to  the  plaintiff,  unless  an  answor  in  the  case  should  be  served. 
Code  Cav.  Proc.  {  1207.    And  as  this  defendant  did  not  answer,  but  served  a 
demurrer,  this  section  of  the  Code  is  directly  applicable  to  the  disposition 
of  the  appeal." 

It  is  trne  that  the  failure  of  the  plaintiff  to  demand  the  precise 
relief  to  which  he  is  entitled  is  not  a  gronnd  for  demnrrer,  but,  in 
view  of  the  requirements  of  the  Code  provision — 
"The  demand  may  properly  be  considered  by  the  court  in  determining  the 
nature  of  the  action  set  forth  in  the  complaint,  whether  It  is  an  action  at 
law  or  in  equity;  whether  the  parties  would  be  entitled  to  a  tilal  by  Jury 
or  by  the  court"    Swart  v.  Boughton,  85  Hun,  281. 

It  is  also  there  held  that: 

"Where  all  the  allegations  of  the  complaint  are  made  for  the  pnrpoae  of 
procuring  equitable  relief,  and  where  equitable  relief  alone  Is  asked  for,  the 
ciunplatnt  cannot  be  sustained  for  legal  redress  where  no  answer  has  been 
Interposed."    Kelly  v.  Downing,  42  N.  T.  71. 

We  reach  flie  conclusion  that  the  converse  of  this  proposition 
is  also  true,  and  is  the  law  to  be  applied  here, — ^where  only  legal  re- 
dress is  demanded,  and  no  answer  is  interposed,  the  complaint  can- 
not be  sustained  for  equitable  relief. 

We  have  examined  the  cases  cited  by  respondents  in  which  it 
is  held  that  the  complaint  must  be  sustained  if  the  facts  as  alleged 
entitle  the  plaintiff  to  any  relief,  no  matter  whether  his  prayer  is 
addressed  to  the  legal  or  equitable  jurisdiction  of  the  court,  and 
when  the  facts  stat^  in  the  complaint  entitle  the  plaintiff  to  relief 
in  equity  a  demurrer  will  not  lie  because  he  has  not  asked  for 
it  in  the  form  in  which  he  is  entitled  to  it.  In  each  of  the  cases 
cited  under  the  first  branch  of  the  preposition  there  was  an  answer 
interposed,  and  in  those  cited  under  the  second  branch  some  form 
of  equitable  relief  had  been  asked  for,  or  the  pleading  was  framed 
with  a  view  to  such  relief,  showing  that  the  action  was  addressed 
to  the  equity  jurisdiction..  The  cases  are  therefore  dearly  distin- 
guishable from  the  case  at  bar. 

These  considerations  lead  us  to  the  conclusion  that  the  judgment 
appealed  from  should  be  reversed,  with  costs,  and  the  demurrer  sus- 
tained, with  leave  to  plaintiff  to  serve  an  amended  complaint  within 
2(f  days  upon  payment  of  costs  in  this  court  and  in  the  court  below. 
All  concur. 


(63  App.  Dlv.  46.) 

SULLIVAN  V.  METROPOLITAN  ST.  RT.  00. 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1901.) 

XSzfSBT  Testimony— Compbtekct—Opikion  Eyideitob. 

In  an  action  for  injuries,  a  physician  testified  that  he  first  examined 
plaintiff  three  years  after  the  accident  but  gave  no  evidence  as  to  the 
result  of  the  examiuution,  and  that  pains  suffered  by  a  person  nearly 
three  years  after  a  blow  on  the  head,  received  while  In  good  health, 
would  be  attributable  to  the  injury,  and  that  such  pains  would  be  per- 
manent and  progressive,  and  indicate  a  certain  ailment  Held  incom- 
petent, as  opinion  evidence,  being  based  on  no  facts  from  whicb  the 
Jury  could  determine  its  weight 

Appeal  from  trial  term,  New  York  county. 
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Action  by  John  Sulliran  against  the  Metropolitan  Street-Kailway 
Ck)mpany.  From  a  judgment  in  favor  of  plaintiff,  and  from  an  or- 
der den.^ing  a  motion  for  a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P,  J.,  and  PATTERSON,  O'BRIEN, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

C.  F.  Brown,  for  appellant. 
T.  Smith,  for  respondent. 

O'BRIEN,  J.  We  think  that  this  jadgment  must  be  reversed  for 
error  conuuitted  in  the  admission  of  expert  evidence  relating  to  the 
character  and  extent  of  plaintiff's  injuries.  Dr.  Oswald  was  called 
in  behalf  of  the  plaintiff,  and  testified  that  he  had  first  examined 
Mm  in  June,  1900,  nearly  three  years  after  the  accident,  which  oc- 
cnrred  in  November,  1897,  and  had  again  examined  him  in  September, 
1900,  and  immediately  before  the  trial.  The  plaintiffs  counsel  then 
said:  "Take  a  person  who,  prior  to  an  injury  received  by  a  blow 
upon  his  head,  is  in  good  health  and  active,  and  two  years  and 
eight  months  afterwards  he  is  suffering  from  pain,  and  not  in  good 
health.  To  what  would  you  attribute  that?"  The  witness  asked 
what  pain,  and  was  told,  "In  the  spine  and  head,"  and,  under  ob- 
jection and  exception,  answered,  <1  should  attribute  these  to  the 
accident,,  as  the  sequel  of  the  accident."  Subsequently  he  was 
asked,  "Could  you  say,  in  your  opinion,  with  reasonable  certainty, 
in  the  usual  natural  and  ordinary  course  of  events,  whether  they 
would  be  permanent  or  not, — those  pains  in  the  back  of  the  head?" — 
and,  under  objection  and  exception,  answered,  "Yes,  sir;  I  should 
say  they  are  permanent  and  progressive."  The  next  question  was, 
"What  would  pains  two  years  and  eight  months  after  the  injury 
indicate  to  you?"  and,  exception  being  taken,  he  answered,  "Trau- 
matic neurasthenia  or  locomotor  ataxia."  Motion  to  strike  out  this 
answer  was  made  and  denied,  and  exception  taken.  The  witness 
again  stated  that  he  had  never  seen  the  plaintiff  until  June,  1900, 
and  added,  "The  testimony  that  I  have  been  giving  you  is  my  gen- 
eral experience  in  contusions  of  the  head,  and  aches  and  hurts  of 
that  kind."  A  motion  was  then  made  to  strike  out  all  his  testi- 
mony in  respect  to  traumatic  neurasthenia  or  locomotor  ataxia, 
which  was  denied,  and  exception  taken.  Aside  from  the  fact  that 
the  testimony,  even  if  it  had  rested  upon  the  physician's  examina- 
tion, seems  to  have  been  too  remote  and  unconnected  with  the  in- 
jury to  be  admissible,  it  was,  as  opinion  evidence,  incompetent, 
for  the  reason  that  it  was  based  upon  no  facts  from  which  the  jury 
could  determine  the  weight  to  be  given  to  it.  The  rule  is  well  stated 
in  Johnson  v.  Railway  Co.,  52  Hun,  111,  4  N.  Y.  Supp.  848,  wherein 
the  court  said: 

"The  witness  was  asked  by  this  question  to  give  his  opinion,  and  his  opin- 
ion merely.  It  is  not  to  be  doubted  that  witnesses  skilled  In  any  science 
or  art,  or  who  possess  experience  or  special  knowledge  upon  a  particular 
subject  of  Inquiry,  not  possessed  by  Jurors,  may  testily  not  only  to  facts, 
bat  may  give  their  opinion  as  to  such  facts  (Van  Wycklen  v.  City  of 
Brooklyn,  118  N.  Y.  420,  24  N.  E.  179),  and  may  even  do  so  in  many  cases 
where  tbe  opinion  asked  for  directly  affects  the  whole  Issue  involved  in  the 
case:    •    •    •    but  where  opinion  testimony,  so  called.  Is  to  be  presexited 


Digitized  by 


Google 


282  71  NEW  TORK  8DPPLBMBNT  (Sup.    Ct. 

and  lOS  New  Tork  State  Reporter 
to  8  Jnry  In  snch  a  case  as  thla,  that  opinion  shonid  be  based  npon  all  the 
elements  essential  to  Its  formation." 

So,  also,  in  Atkins  v.  Railway  Ck).,  57  Hun,  1Q&,  10  N.  Y.  Sapp. 
432,  where  it  was  said: 

"Tbere  was  another  class  of  expert  evidence,  which  was  admitted  under 
objection,  which  was  equally  obnoxious  to  the  rules  of  evidence.  The 
physician  had  testified  that  he  had  never  seen  the  plaintiff,  to  attend  her 
professionally,  before  she  was  hurt;  that  he  had  no  personal  knowledge  of 
her  medical  history  prior  to  the  accident,  except  that  which  he  gained  from 
her  In  questioning  her  when  he  first  saw  her  and  subsequently.  No  evi- 
dence was  given  as  to  what  the  plaintiff  had  told  the  physician,  and  this 
question  was  asked:  'For  what  have  you  treated  Mrs.  Atkins?  What 
symptoms  have  you  treated  her  for  during  the  time  Intervening  between 
the  Sd  of  January,  1888,  to  the  present  time,  due  entirely  to  the  Injuries  she 
received  at  the  time  of  the  accident?'  This  question  was  duly  objected  to. 
and  objection  overmled.  This  question  allowed  the  witness  completely  to 
usurp  the  functions  of  the  Jury.  It  left  the  witness  to  determine  what  In- 
juries the  plaintiff  had  received  from  the  accident  It  left  the  witness  to 
determine  what  her  previous  condition  had  been,  without  the  Jury  having 
any  knowledge  upon  what  such  determination  was  based;  and  the  question 
also  made  the  witness  testify  not  as  to  an  opinion,  but  to  the  absolute  facts 
that  the  symptoms  arose  from  the  injuries  which  the  physlelan  assumed  the 
plaintiff  to  have  received;  but  what  those  were  which  the  physician  as- 
sumed, the  Jury  were  entirely  Ignorant  In  fact  throughout  the  whole  of 
the  case  the  medical  experts  were  allowed  to  testify  without  the  Jury  hav- 
ing the  slightest  Information  as  to  upon  what  such  evidence  was  founded." 

In  the  case  at  bar  the  only  evidence  of  permanent  injnry  and 
the  only  mention  of  traumatic  neurasthenia  and  locomotor  ataxia 
is  contained  in  the  testimony  of  this  physician.  As  to  such  injuries 
no  facts  were  given  which  would  serve  as  a  basis  for  the  conclu- 
sions, and  therefore,  as  already  stated,  there  was  nothing  from  which 
the  jury  could  determine  the  weight  to  be  given  to  the  opinion  ex- 
pressed. Although  the  physician  stated  that  he  examined  the  plain- 
tiff, he  was  not  asked  a  single  question  as  to  what  he  discovered 
upon  that  examination,  and  he  himself  admitted  that  his  answers 
to  tie  general  questions  put  to  him  were  the  result  of  his  experi- 
ence in  hia  profession.  That  his  testimony  was  of  importance  is 
evident  from  the  fact  that  there  was  no  other  such  testimony  as 
to  the  character  and  extent  of  the  injuries,  and  our  conclusion  is 
that,  for  the  error  committed  in  admitting  it,  the  judgment  and 
order  must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event.    All  concur. 


(62  App.  Dlv.  625.) 

WEED  et  al.  v.  COMMON  COUNCIL  OF  CITY  OF  BINGHAMTON  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    June  28,  1901.) 

1.  MoNiciPAL   CospoHATiOHS  —  Street    Paviho— Assessment— IStrbxt    Rail- 
ways—Exkiiption — Extensions— CoHTHACTS — Construction. 

Where  a  city  agreed  with  two  street-rnllway  companies  that  they 
should  pay  one-fifth  of  the  net  cost  of  laying  new  pavement  betwe«i 
the  rails,  the  contract  to  apply  to  any  extensions  of  their  tracks,  and 
be  binding  on  their  successors  and  any  company  with  which  they  might 
be  consolidated,  such  contract  embraces  a  subsequent  exteaslon  of  the 
tracks  made  by  a  company  formed  by  the  consolidation  of  the  two  com- 
panies contracting. 
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Z.  SAMK—VALronr— Ratification— Statutb. 

Under  Railroad  Law,  ff  93,  as  amended  by  Act  April  28, 1901,  prorldlng 
that  any  city  of  the  third  class  can  contract  with  a  street-railway  com- 
pany regulating  the  payment  of  percentages  for  paving  of  streets,  and 
ratifying  any  such  contract  theretofore  entered  Into,  a  contract  previous- 
ly made  between  a  city  and  a  street-railroad  company  that  such  com- 
pany should  pay  one-flfth  of  the  net  cost  of  laying  new  pavement  be- 
tween the  rails  of  Its  tracks,  which  contract  extended  to  any  extension 
of  the  tracks,  was  ratified,  and  the  company  was  not  liable  in  any 
greater  amount  than  stipulated  for  paving  on  an  extension. 

8.  Same— Effect— Pending  Actions. 

Where  a  city  of  the  third  class  had  contracted  with  street-railway 
companies  as  to  the  cost  of  new  pavements  between  their  rails,  a  gen- 
eral law  authorizing  cities  of  the  third  class  to  make  such  contracts, 
and  confirming  those  previously  made,  passed  after  ttie  commencement 
of  suit  by  taxpayers  to  compel  the  city  to  disregard  the  contract,  and 
enforce  against  the  company  a  tax  to  the  full  extent  provided  by  law, 
destroys  the  right  of  action. 

4  Samk— Ratification— CoNSTiTtrnoNAiiiTT-AitEHDMEHT  of  Chabtbr. 

Act  1898,  c.  231,  ratifying  and  legalizing  in  express  terms  a  contract 
between  a  city  and  street-railway  companies  as  to  cost  of  pavements 
between  the  tracks,  cured  all  Infirmities  of  the  contract  arising  from 
lack  of  i>ower  on  the  part  of  the  contracting  parties,  and  being,  in 
effect,  an  amendment  to  the  charter  of  the  city,  giving  it  power  to  make 
the  contract,  was  not  violative  of  the  constitutional  provision  against 
the  passage  of  special  laws. 

6,  Bake. 

Act  1893,  c.  231,  ratifying  and  legalizing  in  express  terms  a  contract 
between  a  city  and  street-railway  companies  as  to  cost  of  pavements 
between  the  rails,  is  not  unconstitutional,  as  granting  an  exclusive 
privilege,  immunity,  or  franchise  to  a  private  corporation. 

6.  Same— Vested  Riohtb— StrnsEQUENT  Legislation. 

There  being  no  general  law  Imposing  any  duty  of  paving  on  street- 
railway  companies  at  the  time  of  the  passage  of  an  act  ratifying  a  con- 
tract between  them  and  a  city  as  to  the  cost  of  pavements  between  the 
rails,  such  act  made  the  subject  of  paring  a  matter  of  contract,  which 
could  not  be  affected  by  the  general  railroad  law,  subsequently  passed, 
relating  to  the  extent  of  liability  of  railroads  for  street  improvements. 

Appeal  from  special  term. 

Action  by  James  B.  Weed  and  others  against  the  common  council 
of  the  city  of  Binghamton  and  others.  From  an  order  dismissing 
the  complaint,  plaintiffs  appeal.    AfQrmed. 

The  action  -Is  brought  by  taxpayers  of  the  city  of  Binghamton,  whose 
assessments  aggregate  $5,000,  and  who,  as  owners  of  real  estate  abut- 
ting on  Front  street,  between  Main  and  Ferry  streets,  In  said  city,  are 
liable  for  assessments  for  paving  Front  street,  as  provided  by  resolution  of 
the  common  council;  and  the  purpose  of  the  action  Is  to  compel  the  city  to 
enforce  against  the  said  Binghamton  Railroad  Company  a  tax  for  such 
paving  improvements  to  the  full  extent  provided  by  the  general  railroad 
law.  The  city  and  railroad  company  allege  as  a  defense  a  contract  made 
in  1892  by  and  between  the  city  of  Binghamton  and  two  surface  street-rail- 
way corporations,  to  whose  rights  this  railroad  company  has  succeeded,  by 
which  the  tax  for  such  paving  Improvements  was  limited  and  fixed,  and  the 
Issaes  as  Joined  involve  the  validity  of  that  contract,  and  its  construction, 
so  far  as  to  determine  whether  It  covers  the  street  in  question.  The  other 
pertinent  facts  appear  in  the  opinion. 

Argncd  before  PARKER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 
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Charles  8.  Hall,  for  appellants. 

Frank  Stewart,  for  respondent  city  of  Binghamton. 

Curtiss  &  Keenan,  for  ree^ondent  Binghamton  B.  Co. 

KELLOGG,  J.  The  trial  court  has  found,  from  undispated  tes- 
timony, that  the  Binghamton  Railroad  Company,  defendant,  was 
formed  by  the  conaolidation,  under  the  laws  of  this  state,  of  the 
Binghamton  Street-Eailwuy  Company  and  the  Binghamton  &  Port 
Dickinson  Railway  Company,  and  such  consolidation  was  perfected 
August  11,  1892;  that  the  consolidated  company  succeeded  to  all 
the  rights,  franchises,  and  privileges  of  each  of  the  companies  so 
consolidated;  that  on  April  26,  1892,  in  settlement  of  a  pending 
action  touching  the  liability  for  street  paving,  and  in  settlement 
of  other  controversies  and  for  other  considerations,  the  city  of  Bing- 
hamton entered  into  a  written  contract  with  the  two  companies  so 
subsequently  consolidated,  and  by  such  contract,  among  other  things, 
it  was  agreed  as  follows: 

"That  in  lieu  of  all  obligations  on  the  part  of  the  said  Binghamton  & 
Port  Dickinson  Railway  Company  to  keep  the  surface  of  the  streets  and 
highways  within  the  rails  of  Its  tracks,  and  for  one  foot  outside  thereof, 
and  to  the  extent  of  the  ties,  in  good  and  proper  repair  and  order,  as  re- 
quired by  the  act  incorporating  the  said  railway  company,  or  by  any  other 
provision  of  law,  the  said  company  shall  hereafter  pay  to  the  city  of  Bing- 
hamton one-fifth  of  the  net  cost  of  laying  new  pavement  l>etween  tiie  raUa 
of  its  tracks.  •  *  •  The  terms  and  conditions  herein  set  forth  shall  ap- 
ply and  extend  to  any  additions  or  extensions  of  the  tracks  of  said  railway 
company,  •  •  •  which  contract  shall  inure  to  the  benefit  of,  and  be 
binding  upon,  its  successors  and  assigns,  and  to  any  company  with  which 
It  may  be  hereafter  merged  or  coDsolidated." 

The  provisions  of  the  contract  as  to  the  Binghamton  Street- 
Bailway  Company  are  in  all  respects  similar,  except  that  the  Bing- 
hamton Street-Railway  Company  is  to  do  other  things,  and  It  is 
also  to  pay  "one-flfth  of  the  net  cost  of  all  new  pavements  hereafter 
laid  between  the  rails  of  its  tracks."  The  same  wording  is  used 
as  to  "additions  and  extensions,"  and  the  same  provision  is  made 
touching  the  binding  quality  of  the  obligation  upon  and  towards 
"successors  or  assigns,  and  to  any  company  with  which"  it  might 
be  thereafter  merged  or  consolidated.  The  city  of  Binghamton  ap- 
plied to  tlie  legislature  thereafter,  and  procured  an  act  to  be  passed 
which  became  a  law  March  28,  1893,  whereby  the  said  contract  in 
express  terms  was  ratified  and  legalized.  Thereafter  the  said  oon- 
solidated  company  and  the  said  city  of  Binghamton  treated  said 
contract  as  a  binding  agreement,  and  acted  thereunder,  observing 
all  of  its  provisions.  On  or  about  April  1,  1896,  the  Binghamton 
Railroad  Company,  being  the  company  formed  by  the  consolidation 
of  the  two  companies,  entering  into  said  contract  with  the  city  of 
Binghamton,  applied  to  the  city  of  Binghamton  for  leave  to  extend 
its  tracks  along  Front  street  between  Main  and  Ferry  streets.  Such 
permission  was,  on  terms,  granted,  with  the  express  provision  that 
all  the  terms  of  the  before-mentioned  contract  should  apply  to  and 
cover  this  extension.  On  such  terms  the  permission  to  extend  the 
tracks  was  granted  and  accepted,  and  this  action  relates  to  paving 
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directed  to  be  done  on  this  street  since  tlie  Binghamton  Bailroad 
Company  laid  ita  trades  thereon.  The  Binghamton  Bailroad  Com- 
pany has  paid  one-hfth  of  the  cost  of  paving  between  its  tracks  on 
this  extension,  as  provided  by  said  contract,  and  the  city  of  Bing- 
hamton has  refused  to  take  any  action  to  compel  the  company  to 
pay  more. 

I  think  that  the  contract,  fairly  constnied,  embraces  this  exten- 
sion in  Front  street  The  language  of  the  contract  expressly  in- 
eludes  extensions  thereafter  to  be  made,  not  by  the  contracting  com- 
panies only,  but  by  any  company  with  which  either  might  there- 
after consolidate.  The  union  of  the  two  contracting  companies  did 
not  diminish  the  obligations  of  the  consolidated  company  imposed 
by  the  contract.  Neither  did  it  curtail  any  of  the  privileges  secured 
by  those  contracting  companies.  One  of  these  was  the  right  to  ex- 
tend the  contract  over  the  extended  tracks.  The  contract  extended 
itself  by  its  terms,  and  neither  party,  without  the  consent  of  the 
other,  could  prevent  this.  To  remove  all  doubt  as  to  the  construc- 
tion of  the  contract,  however,  it  was  expressly  agreed  before  the 
extension  was  made  that  it  should  come  under  the  contract. 

By  an  amendatory  act,  amending  section  93  of  the  railroad  law, 
passed  April  23, 1901,  which  act  went  into  effect  immediately,  it  was 
provided: 

"Tbls  section  [93  as  amended]  shall  not  affect  any  contract  heretofore  en- 
tered into  between  a  street  surface  railroad  corporation  and  any  city  of 
the  third  class,  town  or  village,  regulating  the  payment  of  percentages  or 
paving  of  streets,  and  any  city  of  the  third  class,  town  or  village,  is  hereby 
authorized  to  enter  into  any  such  form  of  contract  with  any  street  surface 
railroad  corporation,  and  any  such  contract  heretofore  entered  into  is  hereby 
ratified  and  confirmed." 

If  there  has  heretofore  listed  any  doubt  as  to  the  power  of  the 
city  of  Binghamton,  under  its  charter,  to  contract  with  a  street- 
raUway  company  touching  the  pavement  of  streets  in  which  the 
tracks  of  the  company  are  laid,  such  doubts  are  dispelled  by  the 
provisions  of  this  law.  The  legislature,  recognizing  the  obvious 
fact  that  what  would  be  a  reasonable  burden  in  one  municipality 
and  in  one  portion  of  a  municipality  might  be  a  prohibitive  buixlen 
in  another  municipality  or  in  another  part  of  the  same  municipality, 
has  here,  respecting  percentages  to  be  paid  and  paving  to  be  done, 
given  to  cities  of  the  third  class,  and  to  towns  and  villages,  a  free 
hand,  and  power  to  contract  to  the  exclusion  of  all  general  laws 
on  the  subject,  and  to  the  exclusion  of  all  burdens  imposed  by  gen- 
eral laws.  This  power  to  contract  means  to  acquire  rights  by  con- 
tract, property  rights  vested  through  the  terms  of  a  contract,  priv- 
ileges and  immunities  which  cannot  afterwards  be  taken  away  with- 
out the  consent  of  the  contracting  parties.  Whatever  doubts  there 
may  be  as  to  the  power  of  the  legislature  to  impose  new  burdens 
upon  corporatiofis,  inconsistent  with  the  terms  of  a  special  charter 
theretofore  granted  by  the  legislature,  there  can  be  no  doubt  as  to 
the  legislative  power  to  remove  such  burdens,  and  to  give  leave  to 
the  municipalities  and  to  the  corporations  to  contract  in  lieu  of  them, 
^or  do  I  think  there  can  be  any  doubt  as  to  the  power  of  the  legis- 
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latnre  to  recognize,  ratify,  and  confirm  any  existing  unrepudiated 
contract  such  as  is  here  in  this  law  referred  to,  and  make  such  con- 
tract, if  before  doubtful  because  of  lack  of  power  delegated  to  the 
contracting  parties,  good  ab  initio  by  such  ratification.  "If  the  act 
could  have  been  lawfully  done  under  precedent  legislative  authority, 
the  legislature  may  ratify  it  and  give  it  effect."  Dill.  Mun.  Corp. 
p.  377.  "The  healing  statute  must  in  all  cases  be  confined  to  vali- 
dating acts  which  the  legislature  might  previously  have  authorized." 
Cooley,  Const.  Lim.  p.  381. 

Although  this  law  was  passed  since  the  trial  of  this  action,  it  is 
a  general  law,  and  the  court  is  bound  to  take  notice  of  it  so  far  as 
it  applies  and  gives  validity  to  this  contract  from  the  time  of  its 
execution.  There  are  no  vested  rights  intervening  between  the  date 
of  the  contract  and  the  passage  of  this  law.  The  right  of  action  of 
the  plaintiffs,  if  any  they  ever  possessed,  did  not  arise  in  contract. 
The  right  of  action,  as  they  allege  it,  is  the  right  to  compel  the 
city  of  Binghamton  to  do  its  duty  and  disregard  the  contract  as  in- 
valid. If  this  law  has  the  effect  of  making  the  contract  valid,  the 
plaintiffs  are  simply  legislated  out  of  court,  for  there  no  longer  re- 
mains a  duty  unperformed. 

But  I  do  not  tiiink  the  defendants  need  stand  upon  this  law  alone. 
It  seems  to  me  that  the  legalizing  act  of  1893  (chapter  231)  cured 
all  the  infirmities  of  the  contract  arising  out  of  a  lack  of  power  on 
the  part  of  the  contracting  parties.  It  was  without  doubt  the  inten- 
tion of  the  legislature  to  make  such  cure  effectual  and  complete. 
It  was,  in  effect,  the  same  as  an  amendment  to  the  charter  of  the 
city  of  Binghamton  giving  power  to  the  common  council  to  make 
the  contract.  That  the  legislature  might  make  such  amendment, 
and  not  be  properly  chai^eable  with  violating  the  provisions  of  the 
constitution  against  the  passage  of  any  but  general  laws  on  certain 
specified  subjects,  is  not  to  be  questioned.  The  particular  subject 
called  to  our  attention  by  the  appellant  is  that  of  granting  to  any 
private  corporation,  association,  or  individual  exclusive  privilege, 
immunity,  or  franchise.  This  legalizing  act  does  neither  of  these 
things.  There  is  here  no  exclusive  immunity  or  privilege.  The  legis- 
lature might  grant  to  any  other  corporation  or  individual  in  the 
city  of  Binghamton  the  same  immunity  and  privilege,  and  in  no  way. 
infringe  upon  this  grant.  I  see  nothing  in  the  constitutional  objec- 
tions urged  against  this  act  of  the  legislature. 

At  the  time  of  the  passage  of  this  act,  in  1893,  it  is  conceded  that 
there  was  no  general  law  which  imposed  any  duty  of  paving  upon 
this  corporation,  or  upon  either  of  the  corporations  from  which  it 
was  formed.  By  this  act,  validating  and  ratifying  the  contract,  the 
subject  of  paving  became  a  matter  of  contract,  and  immunity  from 
additional  burdens  was  secured.  This  was  a  property  right,  and 
no  subsequent  legislation  °  could  affect  it.  The  burdens  in  this  re- 
spect imposed  by  the  general  railroad  law  subsequently,  upon  all 
corporations,  had  no  application  to  this  corporation,  because  its 
contract  was  its  perfect  shield. 

It  is  unnecessary  to  discuss  the  various  other  questions  and  phases 
presented  on  the  argument  of  this  appeal.    The  question  of  the  cor- 
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rectness  of  the  decision  of  the  trial  court  stands  npon  the  validity 
of  this  contract  and  its  construction.  Holding  it  valid  from  the 
date  of  its  execution,  and  that  by  its  terms  the  extension  in  Front 
street  is  embraced,  the  decision  appealed  from  must  be  affirmed. 

Judgment  affirmed,  witb  costs.    AU  concur. 

<63  App.  DlT.  160.) 

BEILLY  y.  RBILLT  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1001.) 

1.  Husband  ahd  Wifb— Deed— Validity— Proof — Bubdbs. 

Where  proof  that  plaintiff  was  an  old  man,  and  extremely  111,  at  the 
time  be  conveyed  certain  realty  to  his  vrlfe,  and  that  he  did  not  volun- 
tarily sign  or  acknowledge  the  deed,  was  not  contradicted  by  the  wife, 
the  court  was  Juatlfled  In  setting  aside  the  deed  as  Invalid,  since  the 
burden  was  on  the  wife  to  controvert  the  plaintiff's  evidence. 

9l  Same— Mortgagb— Validity— Feaud— Proof. 

Plaintiff  deeded  certain  realty  to  his  wife,  and  while  she  and  her  hus- 
band resided  on  the  property,  and  the  record  title  stood  In  her  name, 
she  negotiated  a  mortgage  on  It  The  deed  to  the  wife  was  set  aside 
as  Invalid.  Beld  that,  in  the  absence  of  an  allegation  and  proof  of 
fraud  In  the  inception  of  the  mortgage,  it  was  error  to  set  It  aside  as 
void. 

Appeal  from  special  term,  New  York  county. 

Action  by  Patrick  Beilly  against  Mary  A.  Reilly,  impleaded  with 
Edward  F.  Brown,  as  trustee  for  Benjamin  W.  B.  Brown  and  others. 
From  a  judgment  in  favor  of  plaintiff,  Edward  A.  Brown  appeals. 
Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHLDST, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Lawrence  E.  Brown,  for  appellant. 
Alfred  D.  Lynn,  for  respondent. 

McLaughlin,  J.  This  action  was  brought  to  procure  a  judg- 
ment setting  aside  a  deed  of  conveyance  of  certain  real  estate  in 
the  city  of  New  York,  made  by  the  plaintiff  to  his  wife,  the  defend- 
ant Mary  A.  Reilly,  on  the  ground  that  when  the  same  was  eze- 
cnted  and  delivered  the  plaintiff  was  too  ill  to  understand  the  na- 
ture of  his  act,  and  also  declaring  void,  as  against  the  plaintiff,  a 
mortgage  given  by  her  on  such  real  estate  to  the  defendant  Brown 
as  trustee.  The  plaintiff  had  a  judgment  setting  aside  the  deed, 
and  declaring  the  mortgage  void,  from  which  the  defendant  Brown, 
as  trustee,  alone  has  appealed.  The  trial  court  found,  as  a  fact  inter 
alia,  that  at  the  time  of  signing  the  deed  of  conveyance  the  plaintiff 
was  an  aged  man,  extremely  Ul,  and  in  such  a  condition,  mentally 
and  physically,  that  he  did  not  understand  the  nature  of  his  act, 
and  that  he  never  knowingly  or  voluntarily  executed  or  acknowledged 
the  same.  The  conclusion  at  which  we  have  arrived,  so  far  as  the 
mortgage  is  concerned,  renders  it  nnnecessary — ^inasmuch  as  the 
defendant  Mary  A.  Reilly  has  not  appealed — ^to  refer  to  the  facts 
incident  to,  or  connected  with,  the  execution  of  the  deed  of  convey- 
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ance,  further  than  to  say  there  was  sufficient  evidence  tojsnstain  the 
finding  of  the  trial  court.  The  grantee,  Mary  A.  Reilly,  though  pres- 
ent at  the  trial,  did  not  contradict  in  any  respect  the  testimony  of  the 
plaintiff.  She  was  not  sworn,  and  her  omission  to  testify  was  a  sig- 
nificant and  material  fact  to  be  considered  as  bearing  upon  the  prob- 
ability of  the  plaintiff's  testimony.  The  plaintiff  having  made  a 
prima  facie  case,  she  was  bound  to  controvert  the  same  by  evidence ; 
otherwise,  the  plaintiff  was  entitled,  so  far  as  she  was  concerned,  to 
the  relief  asked.  Trust  Co.  v.  Siefke,  144  N.  Y.  354,  39  N.  E.  358; 
Marden  v.  Dorthy,  12  App.  Div.  176,  42  N.  Y.  Supp.  834.  Considering 
the  age  of  the  plaintiff,  his  condition  at  the  time  the  paper  was 
executed,  and  the  close  relation  existing  between  him  and  his  wife, 
the  burden  was  cast  upon  her,  it  being  conceded  that  there  was  no 
consideration  for  the  deed,  to  show  that  the  transfer  was  the  volun- 
tary, intelligent  act  of  the  plaintiff,  and  that  its  nature  and  effect 
were  fully  understood  by  him.  As  was  said  in  Marden  v.  Dorthy, 
supra: 

"Where  the  relations  between  the  contracting  parties  appear  to  be  of 
snch  a  character  as  to  render  It  certain  that  they  do  not  deal  on  terms  of 
equality,  but  that  either  on  the  one  side,  from  superior  knowledge  of  the 
matter  derived  from  a  fiduciary  relationship  or  from  overmastering  In- 
fluence, or  on  the  other  through  weakness,  dependence,  or  trust  justifiably 
probable,  then  the  burden  Is  shifted.  The  transaction  Is  presumably  void, 
and  It  Is  Incumbent  upon  the  stronger  party  to  show  affirmatively  tiiat  no 
deception  was  practiced,  no  undue  influence  wa«  used,  and  that  all  was 
fair." 

Here,  under  the  proof  adduced  by  the  plaintiff,  the  burden  of  show- 
ing that  the  nature  of  the  transaction  was  fully  understood  and  com- 
prehended by  the  plaintiff  was  cast  upon  Mary  A.  Keilly,  and,  she 
having  failed  to  assume  that  burden,  the  trial  court  was  justified  in 
holding  that  the  proofs  warranted  the  conclusion  at  which  he  arrived. 
Barnard  v.  Gantz,  140  N.  Y.  249,  35  N.  E.  430;  Mason  v.  King,  3 
Abb.  Prac.  (N.  S.)  322;  Gibbs  v.  Trust  Co.,  14  Abb.  N.  C.  1. 

But,  while  the  court  was  justified  in  setting  aside  the  deed,  we  are 
of  the  opinion  that  it  erred  in  declaring  the  mortgage  void.  It  was 
not  alleged  in  the  complaint,  nor  was  any  proof  offered  upon  the  trial, 
to  the  effect  that  there  was  any  fraud  in  the  inception  of  the  mort- 
gage, or  that  the  mortgagee  had  notice  of  any  fact  which  tended  in 
the  slightest  degree  to  impair  either  the  legal  or  equitable  title  of 
the  mortgagor.  The  record  title  was  in  the  mortgagor,  and  she  was 
in  possession  of  the  land  upon  which  the  mortgage  was  given.  It  is 
true  she  there  resided  with  her  husband,  but  her  possession,  by  rea- 
son thereof,  was  not  destroyed  or  lessened  in  any  respect.  Under 
the  statute,  a  married  woman  may  hold  real  estate  in  her  own  name. 
She  can  buy  and  sell  it  in  precisely  the  same  way  as  if  she  were 
unmarried.  She  can  do  this  even  against  the  objection  of  her  hus- 
band, and  his  consent  is  not  necessary  to  the  validity  of  her  act.  tn 
Mygatt  V.  Coe,  152  N.  Y.  457,  46  N.  E.  949,  it  is  said: 

"She  holds  possession  of  her  lands  as  completely  as  If  she  were  a  feme 
sole,  and  delivers  such  possession  to  a  pnrchnRer  by  the  same  act  or  in- 
stniment  as  would  have  been  effectual  for  that  purpose  before  her  marriage. 
If  the  reel  estate  be  a  dwelling  house  In  which  she  resides,  the  presoice 
of  her  husband  there  as  the  head  of  the  family  cannot  in  the  least  detract 
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from  her  full  possession  and  ownership.  Her  title  and  possession  are  con- 
sistent with  all  the  rights  and  duties  that  arise  out  of  the  marital  relations. 
*  *  *  Any  other  rule  would  tend  to  make  the  title  and  possession  of  a 
married  woman  to  her  separate  real  estate  less  secure  than  that  of  her 
husband  or  that  of  a  stranger  to  his  property." 

Here  the  mortgagee,  after  an  examination  of  the  records,  fonnd  the 
legal  title  in  the  wife.  He  found  her  in  possession  of  the  land,  living 
with  her  husband.  He  actually  paid  to  her  the  consideration  ex- 
pressed in  the  mortgage.  Under  such  facts,  in  the  absence  of  proof 
tending  to  show  that  he  had  notice  that  her  title  and  possession 
were  not  what  they  purported  to  be,  he  was  justified  in  doing  what 
he  did.  The  general  rule  is  that,  where  one  of  two  innocent  parties 
must  suffer  from  a  wrong,  he  must  bear  the  loss  whose  action  enabled 
the  wrong  to  be  done.  Marden  v.  Dorthy,  160  N.  Y.  39,  54  N.  E.  726. 
It  was  the  act  of  the  plaintiff  which  rendered  it  possible  for  the  de- 
fendant Mary  A.  Beilly  to  give  the  mortgage,  and,  the  defendant 
Brown  having  in  good  faith  advanced  money  upon  the  strength  of  her 
apparent  title,  we  think  it  must  be  held  that  the  mortgage  is  a  valid 
lien  upon  the  land  as  security  for  the  money  advanced.  The  deed 
was  not  void,  it  was  only  voidable;  and  until  it  had  been  set  aside, 
or  notice  in  some  way  given,  a  person  dealing  in  good  faith  with  the 
grantee,  and  parting  with  money  on  the  strength  of  her  title,  should 
be  protected. 

The  judgment  appealed  from  should  therefore  be  modified  to  the 
e^ent  of  holding  that  the  mortgage  is  a  valid  lien  upon  the  premises 
described  for  the  amount  therein  specified,  with  interest  thereon, 
and  as  so  modified  affirmed,  without  costs  to  either  party.  All  con- 
cor;  VAN  BRUNT,  P.  J.,  in  result. 


(63  App.  DiT.  240.) 

WIENBERGER  v.  METROPOLITAN  TRACTION  00. 
(Supreme  Court,  Appellate  Division,  First  Department    July  9,  ISOl.) 

1.  Beferknck— Parties— Substitution— Motion. 

In  an  action  against  a  street-railway  company,  a  reference  should  not 
be  had  to  determine  questions  arising  on  plaintiff's  motion  to  substitute 
another  company  as  defendant  on  the  ground  that  service  was  Intended 
to  be  made  on  the  latter  company. 

i.  Saxb. 

Where  limitations  would  be  a  bar  to  another  action  against  defend- 
ant, a  default  against,  plaintiff,  owing  to  his  attorney's  negligence,  taken 
before  a  referee  appointed  to  determine  questions  arising  on  plaintiff's 
motion  to  substitute  another  for  defendant  on  the  ground  that  the  lat- 
ter was  intended  to  be  served,  was  properly  opened  to  permit  plaintiff 
to  proceed  to  a  hearing  on  the  merits  of  his  motion  to  amend. 

Appeal  fi'om  special  term.  New  York  county. 

Action  for  injuries  by  Pincus  Loeb  Wienberger  against  the  Metro- 
politan Traction  Company.  Appeal  by  defendant  from  an  order 
granting  plaintiff's  motion  to  open  his  default  before  a  referee  ap- 
pointed to  determine  questions  arising  on  a  motion  made  by  plaintiff 
to  substitute  the  Metropolitan  Street-Kailway  Company  for  the  Met- 
ropolitan Traction  Company  as  defendant  herein,  upon  the  ground 
that  service  was  intended  to  be  made  upon  the  former  company,  and 
Tl  N.Y.S.— Ifi 


Digitized  by 


Google 


290  71  NEW  TORK  SUPPLEMENT  (Sup.    Ct 

and  105  New  York  State  Reporter 

also  from  an  order  entered  at  tbe  same  time  and  place  denying  de- 
fendant's motion  (1)  to  confirm  the  report  of  the  referee  on  said  ref- 
erence, and  (2)  for  the  denial  of  plaintiff's  motion  to  amend  his  com- 
plaint, and  to  have  defendant's  said  motion  referred  to  the  justice 
presiding  when  the  order  of  reference  was  granted,  the  motion  hav- 
ing been  adjoarned  pending  the  reference.    Affirmed. 

The  action  is  brought  to  recoTer  $25,000  damages  sustained  by  plaintiff, 
and  alleged  to  have  been  caused  by  the  neglect  In  the  operation  by 
defendant  of  a  street  car  on  Sixth  avenue,  between  Ninth  aud  Tenth 
streets,  on  the  4th  day  of  March,  1896.  According  to  an  affidavit  pre- 
sented by  defendant,  the  action  was  commenced  on  the  23d  day  of  Jane, 
1896,  by  the  service  of  a  summons,  and  the  fximplaint  was  not  served  until 
nearly  four  months  thereafter;  but  an  affidavit  presented  by  the  plaintiff 
shows  that  the  action  was  not  commenced  until  tbe  10th  day  of  October, 
1890,  and  tbat  the  summons  and  complaint  were  served  together.  The 
summons  was  served  upon  Daniel  B.  Hasbrouck  at  tbe  office  of  the  Metro- 
politan Street-Bailway  Company,  he  then  being  its  Tice  president  Issue 
was  Joined  on  the  9th  or  10th  day  of  November,  1896,  accoi-dlng  to  whether 
the  affidavit  presented  by  the  defendant  or  that  presented  by  the  plaintiff 
Is  correct  There  have  been  three  substitutions  of  attorneys  for  the 
plaintiff.  At  the  time  this  action  was  commenced,  each  of  these  com- 
panies owned  and  operated  a  line  of  street  railway  in  the  city  of  New 
York.  Henry  A.  Bobinson,  who  appeared  for'  the  Metropolitan  Traction 
Company  herein,  was  attorney  for  both.  The  order  of  reference  was  granted 
on  the  16th  day  of  September,  and  entered  on  the  18th  day  of  September, 
1899,  and  motion  was  adjourned  pending  the  reference.  The  first  hearing 
was  had  on  February  15th  thereafter.  On  May  31st  after  several  hearings 
and  19  adjournments,  plaintiff  defaulted,  hie  attorney  having  previously 
withdrawn  from  the  case.  At  this  time  an  adjournment  was  had,  at  the 
request  of  an  attorney  who  contemplated  being  substituted  for  plaintiff, 
nntll  the  7th  day  of  June,  at  which  time,  on  defendant'.8  motion,  the  refei> 
ence  was  declared  closed.  On  the  Slst  day  of  December,  1900,  plaintiff's 
counsel  made  a  motion  before  the  referee  to  open  the  default  This  motion 
was  granted  on  the  0th  day  of  P^bruary,  1001,  upon  condition  tbat  plaintiff 
pay  to  defendant's  attorney  the  sum  of  $25  on  or  bef<ire  the  12th  of  that 
month;  and  the  reference  was  adjourned  until  the  14th  day  of  February. 
at  which  time,  the  costs  not  having  been  paid,  plalntieTs  counsel  moved 
for  an  adjournment  to  February  2l8t  to  give  plaintiff  an  opportunity  to 
comply  with  the  terms  of  the  order,  and  stated  that  he  had  been  informed 
by  his  client  that  the  latter  would  have  the  money  on  the  15th.  The  motion 
was  denied,  and  on  defendant's  motion  the  reference  was  declared  closed. 
The  referee  made  and  signed  his  report  on  the  ISth  of  February,  wherein 
be  found  that  plaintiff  had  failed  to  establish  the  facts  set  forth  In  his 
moving  papers.  The  report  was  filed  on  the  19th  d.iy  of  March,  and  the 
notice  of  motion  to  confirm  the  same  was  served,  on  the  23d  day  of  March, 
1901,  returnable  on  the  28th  of  the  same  month.  The  motion  was  ad- 
journed at  the  instance  of  plaintiff  until  the  Sth  of  April,  1901,  at  which 
time  an  order  to  show  cause  why  the  default  should  not  be  opened,  ob- 
tained by  plaintiff  on  the  6th  of  April,  was  made  returnable.  It  aiipeared 
that  defendant,  after  plaintiff's  last  default  paid  tbe  fees  of  the  referee, 
amounting  to  the  sum  of  $200,  and  took  up  the  report  An  affidavit  pre- 
sented by  defendant  shows  that  proceedings  for  the  voluntary  dissolution 
of  the  Metropolitan  Traction  Company  were  taken  on  the  16th  day  of  Sep- 
tember, 1897,  but  It  does  pot  appear  whethw  a  final  order  has  been  entered 
thereon. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTEBSON,  O'BRIEN, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

John  T.  Little,  for  appellant. 

Carl  L.  Shurz  and  Samuel  Jlarcus,  for  respondent 
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IiATJGHLDr,  J.  Owing  to  the  reference,  the  motion  to  siibstitnte 
the  street-railway  company  for  the  traclion  company  herein  has  been 
pending  undetermined  almost  two  years.  Hiis  inexcusable  delay  of 
the  triaJ  of  the  issues,  and  unjustifiable  expense  to  the  litigants,  war- 
rant the  court  in  again  expi-essing  its  disapproval  of  references  to 
determine  controrerted  questions  of  fact  arising  upon  motion,  except 
very  exceptional  cases,  where  the  facts  are  complicated,  and  it  is 
manifest  that  the  truth  cannot  be  ascertained  with  reasonable  cer- 
tainty without  an  examination  of  the  witnesses.  We  think  the  case 
could  and  should  have  been  disposed  of  without  a  reference.  If  the 
plaintiff's  aflBdavit  did  not  sufficiently  present  the  facts,  his  motion 
might  have  been  denied  without  prejudice  to  a  renewal  thereof;  and, 
if  those  presented  by  defendant  were  insufficient,  the  motion  might 
have  been  continued,  and  an  opportunity  afforded  to  supplement 
theno. 

As  the  statute  of  limitations  would  be  a  bar  to  an  action  now  com- 
menced against  the  railway  company,  we  think  justice  to  the  plaintiff, 
notwithstanding  the  gross  laches  of  his  former  attorneys,  requires 
that  he  be  permitted  to  proceed  to  a  hearing  upon  the  merits  of  his 
motion  to  amend.  The  plaintiff,  however,  should  have  made  his  mo- 
tion before  defendant,  acting  upon  the  default,  paid  the  referee's  fees. 
The  order,  therefore,  should  be  modified  by  requiring  that  defendant 
be  reimbursed  the  amount  of  the  referee's  fees  and  JIO  costs  of  the 
motion,  in  addition  to  the  ?25  allowed  by  the  special  tenu,  and  by 
further  providing  that  510.  costs  of  this  appeal,  and  the  disbursements 
ttereon,  be  awarded  to  defendant,  to  abide  the  final  award  of  costs  in 
the  action.    All  concur. 


(6S  App.  Dlv.  223.) 

WILLIAMS  T.  UNDBRHILL. 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1901.) 

WiH4»ui.  Tort— AseACLT— Rbcovbrt  for  Mental  Lnjukieb  Axome. 

A  recovery  for  mental  Injuries  and  suffering  alone  Is  not  precluded  In 
cases  of  ■willful  tort 

Appeal  from  trial  term,  New  York  county. 

Action  by  Margaret  Williams,  an  infant,  by  Henry  Evans,  her 
guardian  ad  litem,  against  Frederic  E.  Underbill.  From  a  judg- 
ment entered  on  an  order  dismissing  the  complaint,  plaintiff  appeals. 
^^6  versed 

Allied  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGECLIN, 
PATTERSON,  and  LAUGHLIN,  JJ. 

Oscar  W.  Ehrhorn,  for  appellant. 
Edward  S.  Clinch,  for  respondent. 

HATCH,  J.  This  action  was  instituted  in  behalf  of  an  infant,  by 
her  guardian  ad  litem,  to  recover  damages  for  an  alleged  assault 
committed  upon  her  by  the  defendant.  It  appears  that  the  plaintiff 
was  employed  in  the  family  of  the  defendant  in  the  capacity  of  nurse 
to  the  defendant's  children,  and  while  so  employed  went  with  the 
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family  to  their  anminer  residence  at  Tenafly,  N.  J.  The  plaintiff 
avers  that  while  at  this  place  the  defendant  assaulted  and  laid  Tio- 
lent  hands  upon  the  plaintiff,  and  that  by  reason  of  said  assault  the 
plaintiff  was  made  sick,  sore,  lame,  and  disabled,  and  suffered  great 
mental  pain  and  anguish,  and,  more  particularly,  she  was  nervoady 
prostrated  and  became  insane,  and  by  reason  of  the  same  she  was 
compelled  to  expend  large  sums  of  money  in  procuring  medical  at- 
tendance, and  was  otherwise  damaged.  The  answer  is  a  general  de- 
nial. The  defendant  demanded  a  bill  of  particulars  of  the  injuries 
sustained  by  the  plaintiff,  and  in  response  to  such  demand  the  plain- 
tiff served  such  a  bill  in  writing,  as  follows: 

"You  will  please  take  notice  that  the  following  is  a  bill  of  particulars 
of  the  Injuries  sustained  by  the  plaintiff,  and  the  amount  paid  for  medical 
attendance:  First.  As  a  result  of  fright,  the  above-named  plaintiff  became 
the  victim  -of  maniacal  Insanity,  with  hallucinations  and  lUaslons.  The 
Bald  plaintiff  will  likewise  be  subject  to  various  forms  of  insanity,  and  be 
nervous  and  prone  to  nervous  diseases  and  neuroses,  and  will  nev^  be 
mentally  as  strong  as  before  said  fright." 

Then  followed  an  item  of  expenses  for  medical  attendance. 

Upon  the  trial  of  the  issues  the  court  admitted  evidence  which  tend- 
ed to  prove  the  commission  of  the  assault  by  the  defendant,  and  that 
prior  to  the  same  the  plaintiff  had  been  a  person  of  unusual  mental 
strength,  but  refused  to  admit  any  evidence  as  to  the  mental  condi- 
tion of  the  plaintiff  subsequent  to  the  alleged  assault,  or  any  evi- 
dence as  to  medical  treatment  received  by  her,  and  dismissed  the  com- 
plaint at  the  close  of  the  plaintiff's  case  upon  the  ground  that,  by  the 
bill  of  particulars  furnished  by  the  plaintiff,  she  had  limited  herself 
to  injuries  resulting  from  fright;  that  damages  resulting  from  fright 
alone,  or  for  mental  suffering  disconnected  from  other  injuries,  can- 
not be  recovered,  and  as  the  bill  of  particulars  limited  the  claim  to 
such  injuries,  eliminating  from  consideration  all  physical  injury,  no 
recovery  could  be  had  in  this  case.  Judgment  was  entered  accord- 
ingly, and  from  such  judgment  this  appeal  is  taken. 

We  are  of  the  opinion  that  the  trial  court  erred  in  the  application 
of  the  rule  stated  by  him  to  the  facts  of  this  case.  In  the  discussion 
of  a  motion  to  dismiss  the  complaint  made  at  the  close  of  the  plain- 
tiff's case,  the  court  said,  "The  court  of  appeals  has  said  distinctly 
that  yon  cannot  recover  damages  for  fright,  disconnected  from  other 
injuries,"  and  seems  to  have  held  the  view  that,  because  of  the  lan- 
guage of  the  bill  of  particulars,  the  plaintiff  was  limited  to  proof  of 
injury  occasioned  solely  by  fright,  and  therefore  could  not  recover, 
because  of  the  rule  so  stated.  The  authority  to  which  the  court 
doubtless  referred  is  the  case  of  Mitchell  v.  Railway  Co.,  151  N.  Y. 
107,  45  N.  E.  354,  .34  L.  R.  A.  781,  but  the  rule  there  announced  has 
no  application  to  the  facts  in  the  present  case.  That  was  an  action 
to  recover  damages  for  alleged  negligence,  the  only  injury  resulting 
from  which  was  fright  and  excitement,  which  were  the  alleged  canse 
of  a  miscarriage  and  consequent  illness.  There  was  no  claim  of 
personal  injury,  other  than  the  fright  and  excitement  caused  by  the 
plaintiff's  having  been  put  in  a  dangerous  position  by  the  averred 
negligent  act  of  the  defendant,  and  it  has  been  held  that  the  plain- 
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tifPs  injuries  did  not  fall  within  the  rule  as  to  proximate  damages; 
that  they  were  occasioned  by  "an  accidental  or  unusual  combination 
of  circumstances,  which  coi^d  not  have  been  reasonably  anticipated, 
and  over  which  the  defendant  had  no  control,  and  hence  her  damages 
were  too  remote  to  justify  a  recoyery."  No  such  rule  of  proximate 
damages  is  applicable  to  actions  to  recover  damages  for  willful  tort. 
It  has  been  held  that  the  authority  cited  applies  only  to  actions  based 
on  negligence,  and  not  to  cases  of  willful  tort.  Preiser  v.  Wielandt, 
48  App.  Div.  569,  62  N.  Y.  Supp.  890.  As  is  clearly  indicated  by  the 
opinion  in  the  Mitchell  Case,  supra,  the  reason  for  limiting  liability 
in  actions  for  negligence  is  founded  in  the  principle  of  law  governing 
such  actions,  viz.  that  the  measure  of  damage  shall  be  confined  to  the 
natural  and  probable  consequences  of  the  act  or  omission  constitut- 
ing the  cause  of  action.  The  distinction  between  such  a  case  and 
one  founded  upon  a  willful  tort,  such  as  assault,  is  very  clear.  In 
this  case  the  court  admitted,  without  objection,  the  evidence  of  the 
plaintiff  tending  to  prove  the  commission  of  the  assault,  and  that 
prior  to  the  same  the  plaintiff  had  been  a  person  of  unusual  mental 
strength;  and  it  was  error  to  exclude  the  testimony  offered  to  show 
the  effect  of  the  assault  upon  her  mental  condition,  and  of  the  medical 
treatment  received  by  her  therefor. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


(35  Misc.  fiep.  83.) 

RAYNOR  et  al.  V.  SYRACUSE  UNIVBRSITT. 
(Supreme  Ck>iirt,  Special  Term,  Onondaga  County.    May,  1901.) 

1,  Deed — Delivery — Acceftakce. 

An  owner  of  land  contracted  In  1871  to  convey  a  part  thereof  to  a 
nniversity,  and  consented  that  the  city  might  at  any  time  continue  a 
certain  street  from  its  then  southern  terminus  upon  and  across  the 
lands  to  be  granted  and  the  lands  retained  by  the  grantor.  The 
terminus  of  the  street  at  that  time  was  upon  lands  north  of  those  of 
the  grantor,  and  not  belonging  to  her,  the  owners  of  which  she  had  no 
right  to  compel  to  open  the  street  Thereafter  she  conveyed  such  prop- 
erty, under  her  contract,  including  the  site  of  the  proposed  continua- 
tion of  the  street,  "subject,  however,  to  Chestnut  street  through  said 
premises  as  a  public  highway,  heretofore  laid  out  and  conveyed  or  dedi- 
cated as  such  highway"  by  the  said  grantor.  A  year  prior  to  such 
conveyance  she  had  made  a  deed  to  the  city  of  a  strip  across  the 
land  for  a  public  street,  and  not  otherwise,  and  thereafter  the  common 
council  declared  it  a  public  street  as  shown  upon  the  map.  The  deed 
was  acknowledged  and  recorded,  but  never  formally  accepted  by  the 
city,  which  never  laid  out  or  worked  the  strip.  Beld,  that  as  the 
deed  to  the  city  was  beneficial  to  It,  and  It  had  thereafter  granted 
to  a  street  railroad  rights  of  way  over  such  street,  the  acceptance  of 
the  deed  would  be  presumed  as  of  the  dsry  it  was  recorded. 

&  Sams— Priorities. 

As  the  deed  to  the  university  was  recorded  prior  to  the  deed  to  the 
city,  the  university  took  title  to  the  fee  of  the  street,  as  against  the  city. 

$,  Sakk— Title  Acquired. 

The  city,  though  It  acquired  no  fee  to  the  land  occupied  by  the 
proposed  street,  In  view  of  the  contract  entered  into  by  Its  grantor 
With  the  university,  and  the  deed  to  the  university,  acquired  the  right 
to  occupy  the  strip  as  a  street 
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4.  Saub- -Streets — Failuhk  to  Work. 

tinder  Laws  1861.  c.  311,  {  1,  where  a  city  failed  for  six  years  after 
conveyance  to  It  of  a  right  to  open  a  street  to  so  open  and  work  the 
street  within  six  years  from  the  recording  of  the  deed  of  conveyances 
the  right  was  lost 

5.  Same— Construction. 

Under  the  deed  and  contract  with  the  university,  the  gn*antor  re- 
served no  servitude  to  have  the  street  continued  for  the  benefit  of 
the  lands  which  she  did  not  convey,  but  the  obligation  of  the  university 
was  only  to  permit  the  continuation  of  the  street  by  the  city;  and. 
when  such  right  is-as  lost  by  uonuser  by  the  city,  the  grantor  retained 
no  right  as  against  the  university, 
ft  Same— RsiASONABLE  Time. 

Where  a  deed  retained  a  right  in  a  city  to  construct  a  street  across 
the  land  conveyed  "at  any  time,"  the  phrase  must  be  construed  to  mean 
that  the  city  must  act  within  a  reasonable  time. 
7.  Same — Hesebvations. 

As  the  granting  to  the  city  of  the  right  to  construct  a  street  on  the 
lands  conveyed  to  the  university  would  not  connelct  the  street  through 
such  lands  with  any  existing  street,  because  of  an  Intervening  section 
of  laud,  which  the  grantor  was  not  entitled  to  have  opened,  It  not  be- 
longing to  her,  parties  claiming  under  the  grantor  were  not  entitled 
to  relief  against  the  university,  where  it  erected  buildings  on  the  land 
so  granted  to  the  city. 

Action  by  Josepliine  G.  Kaynor  and  othere  against  the  Syracuse 
University  to  compel  the  removal  of  one  of  its  buildings  so  far  as 
erected,  and  to  restrain  it  from  continuing  the  erection  thereof,  on 
the  ground  that  it  encroached  upon  a  certain  street,  which  plaintiffs 
were  entitled  to  have  kept  open.    Complaint  dismissed. 

William  G.  Tracey,  for  plaintiffs. 

J.  B.  Brooks  and  C.  H.  Lewis,  for  defendant. 

HISCOCK,  J.  Three  questions  are  presented  in  this  case  by  the 
pleadings  and  proof.  They  are:  First.  "What  rights  were  originally 
secured  by  the  public,  or  by  the  plaintiffs'  ancestor  and  source  of  title, 
to  have  what  was  then  known  as  "Chestnut  Street,"  and  now  as 
"South  Crouse  Avenue,"  extended  over  defendant's  premises,  and 
over  and  through  the  spot  now  occupied  by  its  Hall  of  Sciences,  which 
is  the  building  and  encroachment  complained  of  herein?  Second. 
Have  any  rights  originally  secured  by  either  the  public  or  the  plain- 
tiffs' ancestor  been  lost  through  abandonment,  nonuser,  or  otherwise? 
Third.  Does  said  building,  under  existing  conditions,  so  encroach  up- 
on or  impair  any  substantial  or  material  right  of  the  plaintiffs  as 
will  lead  a  court  of  equity  to  cause  its  abatement  and  removal?  I 
shall  consider  the  material  facts  which  I  regard  as  established  in  this 
case  in  connection  with  and  relating  to  each  of  said  questions  sepa- 
rately, rather  than  attempt  to  make  one  general  statement  thereof. 

When  defendant  set  abopt  acquiring  the  lands  upon  which  to  insti- 
tute and  build  its  university,  it  acquired  a  large  proportion  tiiereof 
from  three  owners  or  sets  of  owners  upon  farm  lots  201, 186,  and  187, 
in  Syracuse.  Those  upon  farm  lot  201  were  obtained  from  one  Smith 
and  from  Sperry  and  Short.  Those  upon  lots  186  and  187  were  ob- 
tained from  Lucy  Maria  Kaynor,  the  mother  and  source  of  title  of 
these  plaintiffs.  Short  and  Sperry  conveyed  all  their  lands  at  that 
point.    Both  Smith  and  Mrs.  Baynor  retained  other  adjacent  lands. 
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There  was  more  or  less  negotiation  between  said  parties  and  the  de- 
fendant and  the  city  of  Syracuse  with  reference  to  running  streets 
through  the  tract  of  land  composed  of  what  was  conveyed  to  the  de- 
fendant, and  what  was  retained  hy  said  grantors  Smith  and  Haynor. 
The  lands  retained  by  Mrs.  Raynor  laid  between  the  southerly  bound- 
ary of  those  conveyed  to  the  defendant  and  the  northerly  boundary 
of  Oakwood  Cemetery.    Those  retained  by  Mr.  Smith  laid  easterly 
of  the  ones  conveyed  to  the  university.    Chestnut  street  had  been 
opened  and  used  by  the  public,  as  it  extended  in  a  generally  southerly 
direction  from  East  Genesee  street  towards  the  lands  acquired  by 
the  defendant.    Some  reference  is  made  to  it  in  the  conveyance  of 
one  Longstreet,  who  was  an  earlier  owner  and  source  of  title  of  some 
of  the  lands  in  question  upon  farm  lot  201,  as  extending  upon  said 
lauds.    It  is  referred  to  as-  a  boundary  in  some  of  the  earlier  deeds. 
Also  a  resolution  had  been  passed  by  the  common  council  of  Syracuse 
in  1852  that  Chestnut  street,  as  so  referred  to,  be  continued  southerly 
to  the  south  line  of  farm  lot  No.  201.    But,  as  a  matter  of  fact,  it 
had  never  been  laid  out,  opened,  or  in  any  manner  used  as  a  street  on 
or  crossing  the  premises  in  question.    The  old  Chestnut  street,  as 
so  referred  to,  was  laid  out  in  straight  lines  across  the  premises  pur- 
chased by  defendant  upon  farm  lot  201,  extending  only  to  the  south 
line  of  said  lot,  and  not  at  all  upon  or  across  the  premises  purchased 
of  Mrs.  Raynor.    In  the  negotiations  for  the  purchase  by  defendant 
of  the  lan(^  hereinbefore  referred  to,  and  which  included  the  subject 
of  continuing  Chestnut  street  across  the  lands  of  Mrs.  Raynor,  it 
was  decided  to  change  somewhat  the  lines  of  said  street  upon  farm 
lot  201,  and"  to  provide  for  a  course  across  said  lot  and  across  farm 
lots  186  and  187  upon  curved  lines.    Accordingly,  October  31,  1870, 
George  F.  Comstock,  Thomas  B.  Fitch,  and  Charles  Andrews,  acting 
as  a  committee  for  the  defendant,  presented  a  petition  to  the  com- 
mon council  of  the  city  of  Syracuse,  asking  that  said  street  might 
be  slightly  altered  near  its  southern  terminus  (the  southerly  line 
of  farm  lot  201),  and  continued  southward  to  Oakwood  Cemetery 
through  lands  of  Mrs.  Raynor,  "part  of  which  are  expected  to  be  con- 
veyed to  the  Syracuse  University."     They  represented  that  Mrs. 
Raynor  and  the  university,  and  all  other  parties  interested,  were 
agreed  upon  the  proposed  line  of  said  street,  which  was  described 
in  a  survey  and  represented  on  a  map  made  by  one  Clarke,  and 
which  is  in  evidence  in  this  case.    Subsequently,  and  upon  November 
7,  1870,  the  common  council  passed  a  resolution  changing  the  line 
of  Chestnut  street,  as  theretofore  described,  across  lot  201,  and 
continuing  and  extending  it  over  lots  18G  and  187  to  the  north 
boundary  of  Oakwood  Cemetery  for  a  width  of  66  feet,  in  accordance 
with  the  lines  and  directions  indicated  in  the  petition  and  map  last 
above  referred  to.   Said  resolution  also  provided  that  the  strip  of  land 
so  described  "be,  and  the  same  is  hereby,  declared  a  public  street 
or  highway  forever,"    It  also  recited  that  "the  owners  of  the  lands 
included  in  and  affected  by  the  said  alteration  and  extension  of  Chest- 
nut street  have  dedicated  the  same  to  the  city  for  the  uses  and 
purposes  of  such  street."    In  the  purchase  of  lands  by  defendant 
from  Smitii,  provision  had  been  made  by  a  deed  from  Smith  to  the 
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city  for  said  New  Chestnut  street  across  lot  201,  and  which  will  be 
more  fully  considered  hereafter.  Likewise,  provision  had  been  made 
by  the  contract  and  deed  between  Mrs.  Baynor  and  the  defendant, 
and  by  a  deed  from  Mrs.  Baynor  to  the  city,  for  said  new  street 
across  the  lands  conveyed  by  her  to  defendant,  and  also  those  re- 
tained by  her  south  thereof,  and  which  I  will  now  consider.  The 
negotiations  between  Smith,  the  defendant,  and  the  city,  and  those 
between  Mrs.  Eaynor,  the  defendant,  and  the  city,  were  separate- 
There  was  no  general  contract  or  proceeding,  to  which  all  were 
parties,  which  provided  for  the  new  street  through  all  of  the  premises 
conveyed  by  both  parties.  Each  grantor  dealt  separately  in  his  own 
behalf.  September  23,  1870,  Mrs.  Baynor  made  a  contract  with  the 
defendant  for  the  sale  to  it  of  the  lands  already  referred  to,  and. 
which  consisted  of  about  33  acres,  and  which  included  the  site  of 
Chestnut  street.  The  grantor  agreed,  upon  payment  being  made 
as  in  said  contract  provided,  that  she  would  convey  "a  good,  inde- 
feasible title  to  said  premises  to  said  party  of  the  second  part,  by  a 
good,  warranty  deed,  with  full  covenants."  There  was  no  exception 
or  reservation  of  any  land  for  a  proposed  street  across  said  prem- 
ises, but  said  contract  contained  a  clause  wherein  said  university 
"covenants  and  gives  its  consent  irrevocably  that  the  public  authori- 
ties of  the  city  of  Syracuse  may  at  any  time  continue  and  lay  out 
Chestnut  street  from  its  present  southern  terminus  (the  southerly 
line  of  farm  lot  201)  upon  and  across  the  premises  above  described, 
in  a  direction  towards  Oakwood  Cemetery."  Provision,  also,  was 
made  for  the  extension  of  what  is  known  as  "Irving  Street"  southerly 
upon  the  westerly  side  of  said  premises,  as  has  subsequently  in 
fact  been  done;  also  for  a  street  80  feet  wide  running  east  and  west 
on  the  line  between  the  premises  conveyed  to  the  defendant  and 
other  lands  retained  by  Mrs.  Baynor,  and  which  street  has  been  in- 
dicated upon  various  maps  as  "Croton  Street,"  but  has  in  fact  never 
been  laid  out  or  worked  or  used  by  the  public.  Chi  or  about  May  1, 
1871,  Mrs.  Baynor  executed  to  the  university  a  conveyance  for  the 
purpose  of  carrying  out  said  contract.  Said  conveyance  was  a  war- 
ranty deed,  which  purported  to  convey  33.372  acres  of  land,  includ- 
ing the  site  of  said  street  and  the  spot  whereon  now  stands  the 
building  complained  of.  Immediately  following  the  description  of 
said  premises  therein  is  the  following  clause: 

"Subject,  however,  to  Chestnut  street  through  said  premises  as  a  public 
highway,  heretofore  laid  out  and  conveyed  or  dedicated  as  such  highway  by 
the  party  of  the  first  part." 

Otherwise,  there  is  no  reference  to  said  street,  and  no  exception 
OP  reservation  covering  the  same. 

Mrs.  Baynor  executed  a  deed,  dated  October  80,  1870,  to  the  city 
of  Syracuse,  whereby,  by  warranty  deed,  she  conveyed  a  strip  of 
land  66  feet  wide  across  the  premises  conveyed  by  her  to  the  defend- 
ant, and  retained  by  her,  south  thereof,  to  Oakwood,  and  upon  the 
new  line  of  Chestnut  street,  already  referred  to,  "to  have  and  to  hold 
the  said  strip  or  parcel  of  land,  so  far  as  the  same  is  part  and  parcel 
of  said  farm  lots  Nos.  186  and  187,  unto  the  said  parly  of  the  second 
part,  thereafter,  as  and  for  a  public  street  or  highway,  and  not 
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otherwise,"  and  her  covenant  of  warranty  provided  that  it  should 
applj  only  so  long  as  said  premises  should  "continue  to  be  a  public 
street  or  highway."  Said  deed  was  acl^nowledged  the  day  after  its 
date.  A  certificate  of  a  county  clerk  to  the  official  character  of  the 
person  who  took  the  acknowledgment  is  dated  September  30,  1871, 
and  the  deed  was  not  recorded  until  October  2,  1871.  Two  questions 
have  arisen  in  regard  to  the  legality  and  effect  of  this  deed.  The 
first  one  is  presented  by  the  contention  of  the  defendant  that  there 
is  no  evidence  that  it  was  ever  delivered  to  or  accepted  by  the  city 
of  Syracuse.  There  is  no  direct  verbal  evidence  upon  this  subject, 
but  there  are  circumstances  from  which  I  think  such  delivery  and 
acceptance  can  be  fairly  found.  The  deed  was  placed  upon  record 
October  2,  1871,  and,  if  such  a  conveyance  is  to  be  regarded  as  a 
beneficial  one  for  the  grantee,  the  presumption  of  acceptance  would 
flow  from  such  record.  Independent  of  that  presumption,  however,  a 
resolution  was  passed  by  the  common  council  of  the  city  of  Syracuse 
in  1872  granting  to  a  street  railroad  certain  rights  of  way  over  the 
street,  as  outlined  and  defined  in  the  conveyance  in  question.  And 
this  fact,  in  my  opinion,  in  connection  with  the  recording  of  the  deed, 
is  sufiQcient  to  warrant  a  finding  of  acceptance  and  delivery. 

The  second  question  relates  to  the  effect  of  the  deed  as  against 
the  defendant.  As  already  stated,  on  or  about  May  1,  1871,  Mrs. 
Raynor  had  executed  to  the  defendant  a  warranty  deed  of  premises 
which  included  those  conveyed  by  her  to  the  city  of  Syracuse,  just 
referred  to,  and  which  deed  was  put  on  record  a  couple  of  days  later, 
and  thus  several  months  before  the  deed  to  the  city  was  recorded; 
and  the  query  thus  arises,  what  rights  did  the  city  of  Syracuse  ac- 
qiire,  as  against  the  university,  in  the  premises  marked  out  for 
the  street?  There  is  no  evidence  from  which  I  feel  justified  in  find- 
ing that  the  deed  to  the  city  was  delivered  or  accepted  before  the  day 
of  its  record.  As  I  have  stated,  there  is  no  direct  evidence  of  any 
person  to  the  fact  of  its  ever  being  delivered  to  the  city,  and  there 
is  no  proof  of  any  act  or  conduct  upon  the  part  of  the  city  or  its 
ofHcials  which  warrants  the  presumption  that  the  deed  had  been 
delivered  prior  to  the  date  in  question.  It  has  been  argued  by  plain- 
tiffs' counsel  that  such  presumption  may  be  based  upon  the  resolu- 
tion of  the  common  council  adopted  November  6,  1870,  which  was 
the  resolution  already  referred  to,  changing  the  course  of  Chestnut 
street  across  the  Raynor  property  from  a  straight  line  to  a  curved 
one.    That  resolution  contained  the  following: 

"Whereas,  the  owners  of  the  land  included  In  and  affected  by  the  said 
alteration  and  extension  of  Chestnnt  street  have  dedicated  the  same  to  the 
city  for  the  uses  and  purposes  of  such  street,  therefore,  further  resolved, 
that  the  map  of  such  alteration  and  extension  of  such  street  be  forthwith 
filed  In  the  office  of  the  clerk  of  the  county  of  Onondaga,  and  a  copy  or 
duplicate  thereof  in  the  city  clerk's  office." 

It  is  to  be  borne  in  mind,  however,  that  this  resolution  was  predi- 
cated upon  a  petition  presented  by  George  F.  Comstock  and  others, 
asking  for  the  alteration  in  the  course  of  Chestnut  street,  and  in 
which  petition  it  was  stated  "that  Mrs.  Raynor  and  the  said  uni- 
versity, and  all  other  parties  interested,  are  agreed  upon  the  pro- 
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posed  line  of  said  street,  •  »  •  and  that  the  proper  deeds  of 
dedication  of  the  lands  required  shall  be  given  to  the  city,"  etc 
This  petition  was  dated  in  Syracuse  the  same  day  that  Mrs.  Baynor 
executed  the  deed  to  the  city  in  New  York,  and  therefore  it  is  proper 
to  assume  that  the  petitioners  did  not  have  in  their  possession,  and 
present  with  said  petition,  the  deed  to  the  city.  And,  reasoning  still 
further,  it  seems  proper  to  assume  that  when  the  common  council, 
in  the  resolution  of  Noyember  7th,  recited  that  the  owners  of  the 
land,  including  Mrs.  Raynor,  had  dedicated  the  premises  included  in 
Chestnut  street,  they  based  such  recital  upon  the  statements  and 
premises  of  deeds  contained  in  the  petition  of  Judge  CJomstock  and 
others,  rather  than  the  actual  possession  at  that  time  of  Mrs.  Kaj- 
nor's  deed.  If  the  deed  had  been  delivered  at  that  time,  the  common 
council  would  naturally  have  provided  for  its  record  in  the  same  reso- 
lution which  provided  for  forthwith  filing  in  the  office  of  the  clerk 
of  Onondaga  county  the  map  of  the  alteration  which  was  included  in 
the  deed,  and  the  necessary  county  clerk's  certificate  to  the  official 
character  of  the  officer  before  whom  Mrs.  Raynor  made  her  ac- 
knowledgment woyld  have  been  obtained  before  September  30,  1871. 
its  actual  date.  There  is  no  other  evidence  upon  which  to  base  a 
finding  of  the  delivery  and  acceptance  of  this  deed  at  any  date  prior 
to  the  date  of  its  record.  I  reach  the  conclusion,  therefore,  upon  this 
question,  that  Mrs.  Raynor's  deed  to  the  defendant  was  executed  and 
delivered  prior  to  the  date  when  the  deed  to  the  city  was  delivered, 
and  that  therefore  the  defendant  took  title  to  the  fee  of  the  pro- 
posed street,  rather  than  the  city. 

This  conclusion,  however,  does  not  bar  the  other  one, — that  the 
city,  by  its  deed,  as  against  the  defendant,  acquired  the  right  to  use 
and  occupy  the  premises  for  a  public  street.  I  think  that  this  result 
and  effect  were  secured  by  the  contract  and  deed  between  Mrs. 
Raynor  and  the  university,  and  that  such  right  in  behalf  of  the  city 
is  more  in  accordance  with  the  terms  and  intent  of  these  instruments 
than  it  would  be  to  hold  that  the  city  took  the  fee  to  the  land  as 
against  the  university..  The  clause  in  the  contract  in  question  that 
the  city  might  "at  any  time  continue  and  lay  out  Chestnut  street 
•  *  *  upon  and  across  the  premises"  granted  to  the  university 
would  certainly  be  more  reasonably  fulfilled  through  the  enjoy- 
ment by  the  city  of  a  right  of  way  over  the  premises,  than  by  its 
securing  the  absolute  fee  to  a  strip  of  land  66  feet  wide.  The  clause 
in  the  deed  to  defendant  was  subject  "to  Chestnut  street  through  said 
premises  as  a  public  highway  heretofore  laid  out  and  conveyed  or 
dedicated  as  such  highway,"  etc.  At  the  time  this  conveyance  was 
executed,  concededly,  outside  of  its  designation  upon  a  map  and  in 
resolutions  and  petitions  heretofore  referred  to,  Chestnut  street  had 
not  been  "laid  out"  to  any  extent;  and,  as  I  have  already  indicated, 
outside  of  any  binding  force  which  the  clause  under  consideration 
may  have  upon  the  defendant  through  acceptance  of  the  deed  con- 
taining it,  there  is  no  sufficient  evidence  that  at  this  date  any  con- 
veyance of  Chestnut  street  had  been  executed  by  Mrs.  Raynor  to 
the  city.  This  clause  recites  that  Chestnut  street  had  been  "conveyed 
or  dedicated,"  and,  even  though  the  conveyance  to  the  city  had  not 
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been  actnallj  executed  at  this  time,  defendant  is,  nevertheless,  in 
view  both  of  the  contract  and  of  the  deed,  to  be  regarded  as  having 
taken  its  conveyance  of  its  premises  subject  to  such  rights  and  ex- 
ceptions in  favor  of  a  pablio  street  as  may  be  fairly  implied  from 
the  language  used.  It  is  a  well-settled  rule  that  the  language  of 
I'eservations  or  exceptions  in  a  deed  is  to  be  construed  more  strongly 
against  the  grantor,  and  in  favor  of  the  grantee.  Duryea  v.  Mayor, 
etc.,  62  N.  Y.  592;  Jackson  v.  Blodget,  16  Johns.  172.  Assuming 
that  the  reservation  in  question  applied  to  the  deed  to  the  city 
when  executed,  or  that  the  defendant  is  estopped  from  denying  the 
existence  of  such  rights  in  favor  of  the  city  for  a  public  street  over 
the  lands  in  question  as  would  be  naturally  implied  from  the  language 
used  in  the  deed,  it  seems  to  me  that  the  rights  reserved  against 
it  would  be  satisfied  by  holding  that  the  city,  under  its  deed  from 
Mrs.  Eaynor,  and  by  virtue  of  the  contract  and  deed  between  her 
and.  the  defendant,  acquired  a  right  of  way  across  defendant's 
premises  for  a  public  street,  and  did  not,  by  its  deed,  as  against  de- 
fendant, acquire  the  title  to  the  land. 

Proceeding  upon  the  assumption  that  by  the  conveyance  from 
Mrs.  Baynor  to  the  city,  in  accordance  with  the  contract  and  con- 
veyance between  Mrs.  Baynor  and  the  defendant,  there  was  dedi- 
cated to  the  public  and  given  to  the  city  the  right  to  continue 
and  lay  out  Chestnut  street  upon  the  lines  indicated  across  the 
premises  now  .owned  by  the  defendant,  and  that  the  city  did  not 
acquire  the  fee  to  such  strip  of  land,  I  come  now  to  the  consideration 
of  the  second  question  suggested  at  the  beginning  of  this  opinion,— 
whether  the  city  and  the  jiaintiffs,  or  either  of  them,  have  lost  any 
of  the  rights  originally  thus  acquired.  Goncededly,  during  the  30 
years  which  have  elapsed  since  the  conveyances  referred  to,  nothing 
has  been  done  by  the  city  or  any  one  else  in  the  way  of  laying  out. 
opening  up,  working,  or  making  suitable  for  travel  this  portioh  of 
the  proposed  street.  It  has  never  been  used  by  the  public  or  the 
plaintiffs  or  their  grantor  as  a  street,  but  has  lain  in  common  with 
the  other  lands  owned  by  the  defendant  upon  each  side,  and  subject 
to  use  by  the  latter  in  such  way  and  to  such  extent  as  it  desired. 
It  has  not  been  opened  and  worked,  within  the  meaning  of  the 
statutory  provisions  next  hereinafter  referred  to.  Horev  v.  Village 
of  Haverstraw,  124  N.  Y.  273,  26  N.  E.  532;  Excelsior  Brick  Co.  v. 
Village  of  Haverstraw,  142  N.  Y.  14G,  36  N.  E.  819;  Beckwith  v. 
Whalen,  70  X.  Y.  430.  Under  such  circumstances,  section  1  of 
chapter  311  of  the  I^ws  of  1861  carried  into  the  present  highway  law 
as  section  9fl  of  chapter  568  of  the  Laws  of  1890,  applies.  The  first 
statute  provides  that: 

"Every  public  highway  and  private  road  already  laid  out  and  dedicated 

to  the  use  of  the  public,   that  shall  not  have  been  opened  and   worked 

.    within  six  years  from  the  time  of  Its  being  so  laid  out,  and  every  such  hish- 

way  hereafter  to  be  laid  out,  that  shall  not  be  opened  and  worked  wltliin 

the  like  period,  shall  cease  to  be  a  road  for  any  purpose  whatever,"  etc. 

The  latter  section  provides,  to  substantially  the  same  effect,  that: 
"Every  highway  that  shall  not  have  been  opened  and  worked  within  six 

years  from  the  time  It  shall  have  been  dedicated  to  the  use  of  the  public 

or  laid  out  shall  cease  to  be  a  highway,"  etc. 
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An  effort  has  been  made  by  plaintiffs'  counsel  to  draw  a  distinction 
between  highways  in  cities  and  in  the  country,  as  governed  by  these 
statutes.  The  distinction,  however,  seems  to  be  one  not  applicable 
to  this  case,  if  I  am  right  in  my  conclusion  that  the  city  did  not 
secure  the  fee  to  the  highway.  It  is  settled  that  where  the  fee  is 
secured  the  satutes  in  question  do  not  apply,  but  otherwise  they  do 
apply  as  well  to  one  class  of  highways  as  to  the  other,  and  are 
applicable  to  the  street  involved  in  this  action.  Ludlow  v.  City  of 
Oswego,  25  Hun,  260;  Woodruff  v.  Paddock,  56  Hun,  288,  9  X.  Y. 
Supp.  381,  affirmed  in  130  N.  Y.  621,  29  N.  E.  1021.  He  has  also 
suggerted,  rather  than  urged  very  strenuonaly,  that  this  abandon- 
ment of  a  highway  does  not  take  effect  until  the  commissioner  of 
highways  has  filed  a  description  of  the  abandoned  highway  as  pro- 
vided by  the  statute.  This,  however,  does  not  seem  to  be  the  mean- 
ing of  the  language  used,  and  no  such  construction  has  been  placed 
upon  it  by  the  decisions  called  to  my  attention.  I  have  not  con- 
sidered so  much  of  the  alleged  street  or  highway  in  question  as  lies 
north  of  the  premises  granted  by  plaintiffs'  ancestor,  but  the  rule 
is  laid  down  in  the  case  of  Horey  v.  Village  of  Haverstraw,  supra, 
that,  even  if  Chestnut  street  had  been  opened  and  worked  as  to  that 
portion,  it  would  cease,  as  to  the  part  heretofore  considered,  to  be 
a  highway,  if  not  opened  and  worked  within  the  statutory  time.  J 
conclude,  therefore,  upon  this  question,  that  the  city  of  Syracuse  has 
lost  its  right  to  open  and  use  for  a  public  highway  so  much  of  the 
original  proposed  Chestnut  street  as  was  granted  or  dedicated  by 
plaintiffs'  ancestor. 

Plaintiffs'  counsel,  however,  has  earnestly  urged  that  Mrs.  Raynor, 
and  through  her  these  plaintiffs,  acquired  a  right  to  have  Chestnut 
street  reserved  and  kept  open  through  the  lands  granted  by  them, 
which  was  independent  of  the  right  granted  to  the  city,  and  which 
could  not  be  lost  or  abandoned  through  any  act  or  neglect  upon  the 
part  of  the  city.  He  argues  that  out  of  the  negotiations  and  trans- 
actions between  Mrs.  Eaynor  and  the  university,  as  evidenced  by 
the  contract  and  deed  referred  to,  a  servitude  or  easement  was  im- 
posed upon  the  lands  granted  to  the  latter,  in  favor  of  those  retained 
by  Mrs.  Eaynor,  to  have  Chestnut  street  maintained  as  a  passageway, 
even  if  not  a  public  street;  that  this  right  was  created  in  favor  of 
Mrs.  Raynor,  the  grantor,  and  continues  to  exist  in  favor  of  her 
descendants,  even  though  the  city  has  lost  its  rights.  Counsel  cites 
in  behalf  of  his  contention  a  large  number  of  cases,  and  especially 
calls  attention  to,  and  seems  to  rely  upon,  that  line  of  authorities 
which  hold  that  where  a  grantor  has  conveyed  lands,  bounding  them 
by  a  street,  his  grantee  and  their  grantees  have  a  right  to  insist 
that  the  strip  of  land  described  as  a  boundary  and  street  shall  be  kept 
open  as  such  for  their  benefit,  even  though  it  has  never  been  opened 
or  dedicated  to  or  accepted  by  the  public.  And  he  further  argues 
that  the  same  principle  may  be  applied  inversely  in  favor  of  the 
grantor  as  against  the  grantee;  that,  when  the  grantee  has  taken  a 
conveyance  which  apparently  recognizes  and  is  subject  to  a  street, 
the  grantor  and  his  representatives  and  successors  may  insist  upon 
a  street  being  maintained,  even  though  one  has  never  been  created 
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in  favor  of  the  public;  that  an  easement  may  be  created  in  favor  of 
the  grantor  upon  the  lands  granted  in  the  same  wa;  that  a  right 
of  waj  may  pass  aa  an  appurtenance  to  the  grantee  in  favor  of  the 
lands  conveyed  to  him.  The  authorities  cited  do  not  seem  to  me  to 
sustain  the  rights  claimed  for  plaintiffs  in  this  case.  Where  a 
grantor  conveys  lands,  in  a  proper  and  necessary  maimer  referring 
to  or  bounding  them  by  streets,  it  is  well.settled,  as  claimed  by  coun- 
sel, that  the  grantee  has  a  right  to  have  those  streets  kept  open, 
even  though  the  public  has  acquired  no  such  right.  There  is  an 
implied  covenant  that  there  is  such  a  street,  which  the  grantor  is 
prohibited  and  estopped  from  denying.  Bank  v.  Nichols,  64  N.  Y. 
65.  The  grantee  acquires  the  right  of  way  as  an  appurtenance  to 
the  lands  conveyed  to  him.  Cox  v.  James,  45  N.  Y.  557,  561.  It  is  to 
be  assumed  that  the  grantor  has  received  the  full  value  of  the  streets, 
in  the  increased  price  of  the  lots  sold  upon  the  same.  Bissell  v. 
Railroad  Ck).,  23  N.  Y.  61,  66.  But  I  do  not  think  that  in  this  case 
the  defendant  has  taken  its  lands  subject  to  any  special  right  of  way 
created  in  favor  of  its  grantor,  but  that  it  took  subject  only  to  the 
right  of  the  city  to  open  and  maintain  a  public  street  across  its 
premises.  It  is  claimed  that  it  was  very  desirable  for  Mrs.  Eaynor 
that  she  should  secure  a  street  through  the  premises  granted  to 
defendant  for  the  benefit  of  the  lands  lying  south  thereof,  which  she 
retained.  Vei7  likely  that  was  so,  and  undoubtedly  she  might  have 
secured  to  herself,  and  for  the  benefit  of  the  lands  retained  by  her, 
a  right  of  way  across  defendant's  premises,  which  should  exist  even 
though  the  city  did  not  acquire  or  should  lose  the  right  to  lay  out 
and  open  a  public  street.  But,  as  it  seems  to  me,  she  did  not  do 
this,  but  limited  her  rights  to,  and  took  her  chances  upon,  the  open- 
ing and  maintenance  by  the  city  of  a  public  street,  and  that  she 
made  defendant  and  its  premises  subject  only  to  that  burden  and 
contingency.  The  clause  in  the  contract  for  the  sale  by  her  to  the 
defendant  of  its  lands,  which  is  the  first  expression  of  the  agreement 
between  the  parties,  provides  that: 

•The  said  party  of  the  second  part  [the  defendant  herein]  hereby  cove- 
nants and  gives  Its  consent  Irrevocably  that  the  public  authorities  of  the 
city  of  Syracuse  may  at  any  time  continue  and  lay  out  Ohestnnt  street  from 
its  present  southern  terminus  upon  and  across  the  premises  above  described," 
etc. 

Here  was  an  agreement  by  the  defendant  that  the  proper  authori- 
ties might  lay  out  a  public  street.  The  language  does  not  create  in 
my  mind  the  conclusion  that  the  defendant  thereby  agreed  to  any 
private  right  of  way  to  Mrs.  Raynor  and  her  successors,  or  to  any 
special  right  in  their  behalf,  to  have  a  street  or  passageway  outside 
of  one  which  the  city  might  decide  to  lay  out.  The  clause  does  not 
guaranty  to  Mrs.  Raynor  a  right  of  way,  or  a  special  right  to  have  a 
street.  It  guaranties  that  the  city  shall  have  the  right  to  lay  out  a 
street  when  it  sees  fit,  and  leaves  Mrs.  Raynor  to  take  her  chances 
upon  the  city  so  laying  out  such  street.  In  like  manner,  the  deed 
to  which  this  contract  led,  and  in  which  it  became  merged,  conveys, 
"subject,  however,  to  Chestnut  street  through  said  premises  as  a 
public  highway  heretofore  laid  out  and  conveyed  or  dedicated  as 
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■nch  highway  by  said  party  o£  the  first  part."  This  clause  likewise 
seems  to  me  to  embody  the  same  idea  that  defendant  took  its  lands 
subject  to  a  pnblic  highway,  and  sabject  only  to  a  public  highway  in 
case  it  was  maintained  as  such.  The  defendant  is  entitled  to  a 
reasonable  constracticm  of  the  language  used.  It  might  very  well 
be  willing  to  consent  that  the  city  e^ouM  maintain  a  street  across 
its  lands,  beliering  that  it,  as  well  as  its  grantor,  would  derive  ben- 
efits from  such  a  street.  But  a  very  different  burden  would  be  im- 
posed upon  the  premises  if  it  should  be  held  that  it  had  taken  sab- 
ject to  a  reservation  in  favor  of  its  grantor  to  have  a  right  of  way 
over  a  strip  of  land  66  feet  wide  through  the  center  of  its  lands, 
even  though  the  city  declined  to  lay  out  and  maintain,  in  proper  con- 
dition for  pnblic  travel,  such  street.  I  reach  the  conclusion,  there- 
fore, upon  this  point,  that  the  plaintiffs'  grantor,  by  her  contract 
and  deed  with  the  defendant,  limited  her  rights  to  the  op^iing  and 
maintenance  of  a  public  street  by  the  city  of  Syracuse  through  the 
premises  in  question,  and  did  not  reserve  or  secure  to  herself  any 
other  rights  or  privileges;  that  the  limit  of  defendant's  obligation 
was  to  allow  the  city  of  Syracuse  to  construct  and  maintain  Chest- 
nut street  across  its  lands;  and  that,  when  the  latter  failed  and 
omitted  so  to  do,  its  obligations  ceased.  Wheeler  v.  Clark,  58  N.  Y. 
267;  Jackson  v.  Hathaway,  15  Johns.  447,  453,  8  Am.  Dec.  263; 
Insurance  Co.  v.  Stevens,  101 N.  Y.  411,  5  N.  E.  353. 

It  may  be  suggested  that  the  contract  between  Mrs.  Baynor  and 
defendant  provided  that  the  city  of  Syracuse  might  "at  any  time" 
continue  and  lay  out  Chestnut  street,  and  that  therefore  the  six- 
yenrs  statute,  hereinbefore  referred  to,  would  not  apply.  My  opinion 
would  be,  in  the  first  place,  that  this  contract  was  merged  and 
satisfied  by  the  deeds  to  the  university  and  to  the  city,  and  that 
these  conveyances  define  and  limit  the  rights  of  the  parties.  In  the 
second  place,  however,  if  this  were  not  so,  the  provision  "at  any 
time"  would  be  construed  to  mean  a  reasonable  time,  which  has  long 
since  elapsed. 

If  the  conclusions  which  I  have  reached  as  to  the  nature  and  loss 
of  the  rights  originally  acquired  by  the  city  of  Syracuse  and  plain- 
tiffs' grantor  to  have  Chestnut  street  maintained  acrosla  the  lands 
conveyed  by  Mrs.  Baynor  to  defendant  are  correct,  they  lead  to  the 
still  further  conclusion  that  the  plaintiffs  cannot  recover  in  this 
action.  If,  however,  it  should  be  assumed  that  the  right  still  exists 
in  favor  of  plaintiffs  to  have  a  street  maintained  upon  and  across 
the  premises  so  conveyed  to  the  defendant  by  Mrs.  Raynor,  upon 
the  lines  originally  indicated,  I  am  led  to  the  consideration  of  the. 
third  and  last  question  suggested  at  the  beginning, — whether  the 
right  to  have  said  street  so  continued  at  said  point  would  be  of  any 
such  use  or  value  to  plaintiffs  that  the  encroachment  upon  its  line 
by  defendant's  building  in  question  causes  an  injury  to  plaintiffs 
so  special  and  important  in  its  nature  that  a  court  of  equity  wiU 
compel  the  abatement  and  removal  of  said  building.  The  answer 
to  this  question  involves  the  consideration  of  the  conditions  surround- 
ing said  strip  of  proposed  street,  and  a  statement  and  consideration 
of  facts  some  of  which  have  not  as  yet  been  referred  to.     It  is 
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claimed  by  defendant  that  said  section  of  the  street,  if  opened, 
ivould  start  from  plaintifts'  premises  upon  the  south,  and  be  blocked 
and  terminated  at  the  southerly  line  of  lot  201,  thus  leading  nowhere 
and  being  of  no  ase  or  value  to  plaintiffs.    Chestnut  street,  as  pro- 
jected upon  the  altered  lines  fixed  at  about  the  time  of  the  convey- 
ance to  the  defendant,  hereinbefore  referred  to,  extended  from  a 
street  bounding  the  premises  of  defendant  upon  the  north,  and  now 
known  as  "University  Place,"  through  to  Oakwood  Cemetery,  which 
bounds  upon  the  south  the  premises  then  owned  by  plaintiffs'  grantor, 
and  now  owned  by  them.    The  section  of  the  proposed  street  across 
the  premises  granted  to  the  defendant  by  Mrs.  Raynor  was  bounded 
on  the  north  by  the  southerly  line  of  farm  lot  201,  and  upon  the 
south  by  the  center  line  of  a  pressed  street  running  nearly  at  right 
angles  with  it,  to  be  known  as  "Crotoo  Street";   and  the  premises 
retained  by  Mrs.  Baynor,  and  now  owned  by  these  plaintiffs,  were 
and  are  bounded  upon  the  north  by  said  center  line  of  Croton  street. 
As  heretofore  stated,  Croton  street  has  never  been  opened  to  or 
used  by  the  public  for  travel.    There  is  no  entrance  from  Chestnut 
street  through  or  into  Oakwood,  bo  that  it  is  blocked  at  that  end. 
Plaintiffs  do  not  own  any  land  abutting  upon  either  side  of  the  sec- 
tion of  Chestnut  street  under  consideration,  but  their  premises  lie 
at  the  Boatkerly  end  of  said  section.    The  premises  upon  both  sides 
thereof  are  owned  by  the  defendant,  and,  so  far  as  appears,  are 
laigely  open  and  unoccupied  by  buildings,  except  the  one  complained 
of.    Said  building  is  a  long  distance  from  the  premises  now  owned 
by  plaintiffs.    Said  latter  premises  have  an  outlet  upon  a  street  run- 
ning upon  the  westerly  side  thereof,  if  not  upon  one  extending  along 
tht'  easterly  side  thereof.     University  Place,  bounding  defendant's 
lands  upon  the  north,  is  a  street  which  has  been  accepted  by  the  city, 
and  is  used  for  public  travel.    The  situation  of  the  land  included 
within  the  proposed  lines  of  Chestnut  street,  between  said  University 
Place  and  the  section  of  Chestnut  street  covered  by  Mrs.  Raynor's 
deed,  and  of  the  abutting  lands,  is  as  follows:    The  lines  of  the  p>ro- 
posed  new  or  altered  Chestnut  street  nearly  coincided  with  the  lines 
of  the  old  Chestnut  street  at  what  is  now  the  northerly  line  of  Uni- 
versity Place,  and  from  that  point  curved  and  deflected  towards  the 
east  as  they  were  continued  across  the  premises  conveyed  by  Mrs. 
Baynor.    Short  and  Sperry  conveyed  to  the  defendant  lands  lying 
upon  the  westerly  side  of,  and  extending  to  the  center  of,  old  Chest- 
nut street,  between  University  Place  and  the  southerly  line  of  lot 
201.    One  Smith  conveyed  to  defendant  lands  lying  upon  the  easterly 
side  of,  and  extending  to  the  easterly  line  of,  the  proposed  new  Chest- 
nut street.    He  also  conveyed  to  said  defendant  the  triangle  of  land 
bounded  by  the  southerly  line  of  farm  lot  201  and  the  center  lines, 
respectively,  of  the  old  and  new  proposed  Chestnut  street.    The  land 
lying  between  the  easterly  and  center  lines  of  the  new  Chestnut 
street  he  conveyed  to  the  city  of  Syracuse,  except  that  his  title  did 
not  cover  a  small  strip  of  said  lands  upon  the  westerly  side  thereof 
at  the  northerly  line  of  University  Place.    These  conveyances  were 
aU  executed  at  abQut  the  same  time  as  Mrs.  Haynor's  to  the  de- 
fendant.   There  is  nothing  in  the  deed  from  Short  and  Sperry  to 
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the  defendant,  or  in  the  contract  for  the  sale  of  the  lands  covered 
thereby,  which,  as  I  understand  it,  is  claimed  to  impose  upon  the 
defendant  any  obligation  to  keep  open  the  new  Chestnut  street.  The 
agreement  between  Smith  and  the  defendant  called  upon  the  latter 
to  open  Chestnut  street  south  of  farm  lot  201,  but  neither  said  con- 
tract, nor  the  deed  executed  in  pursuance  of  it,  imposed  upon  de- 
fendant any  obligation  as  to  Chestnut  street  north  of  farm  lot  201, 
outside  of  the  fact  that  the  descriptions  referred  to  said  street. 
The  deed  from  Smith  to  the  city  of  Syracuse  of  the  easterly  half  of 
Chestnut  street  was  executed  and  deliTe^ed  some  time  prior  to  De- 
cember 14,  1870,  and  it  recites  a  conyeyance  of  the  land  in  question 
"so  long  as  the  same  shall  be  used  as  a  public  highway  or  street, 
and  upon  the  express  condition  that  said  street  shall  be  laid  out  and 
opened  to  the  public  on  or  before  May  1,  1871,"  and  also  that  said 
party  of  the  second  part  is  "to  have  and  to  hold  the  said  premises 
so  long  as  the  same  shall  be  used  as  a  public  highway  or  street." 
As  a  matter  of  fact,  the  city  of  Syracuse  has  never  entered  upon, 
opened  up,  or  worked  said  street,  and  the  same  has  never  been  used 
by  the  public  as  a  highway.  The  claim  was  made  by  plaintiffs  upon 
the  trial  that  at  one  time,  under  a  franchise  granted  by  the  city,  a 
street  railway  extended  its  line  through  part  of  safd  section  of  said 
street.  This  claim,  however,  was  disputed,  and  I  do  not  think  that 
the  plaintiffs  have  produced  such  a  preponderance  of  evidence  upon 
that  question  as  entitles  me  to  find  said  fact  established.  There  has 
been  a  roadway  leading  from  University  Place  southerly  over  a  strip 
of  this  proposed  street,  but  that  has  been  a  private  way  maintained 
by  and  under  the  control  of  the  defendant. 

We  thus  have  it  that  of  the  lands  over  which  Chestnut  street 
would  have  to  be  continued  from  the  southerly  line  of  farm  lot 
201,  where  the  Baynor  section  terminates,  one  half  is  owned  by  the 
defendant,  and  the  otiier  half  is  coVered  by  a  deed  to  the  city  which 
contained  express  provisions  and  conditions  that  it  should  be  used  for 
a  Street  within  a  certain  time,  and  with  which  conditions  and  pro- 
visions the  city  has  failed  to  comply  for  30  years.  Mrs.  Baynor,  as 
I  have  before  stated,  was  in  no  way  a  par^  to  the  contracts  and 
deeds  between  Short  and  others,  and  Smith  and  the  defendant  and 
the  city  of  Syracuse,  relating  to  this  northerly  portion  of  Chestnut 
street.  So  far  as  I  can  perceive,  she  has  no  right  to  compel  defend- 
ant to  open  up  and  dedicate  the  westerly  half  of  said  section  of 
Chestnut  street,  and  I  see  no  way  in  which  she  can  control,  as  be- 
tween Mr.  Smith  and  the  city  of  Syracuse,  the  right  to  use  the 
easterly  half,  which  has  unquestionably  been  forfeited  by  the  city 
at  the  election  of  Mr.  Smith.  It,  at  least,  can  be  said,  without  any 
dispute  of  fact,  that  upon  this  trial  there  has  not  developed  any  probn 
ability  of  the  street  being  opened  up  and  continued  through  farm 
lot  201  to  the  nearest  public  highway, — University  Place.  In  addi- 
tion to  the  conditions  already  mentioned,  the  defendant,  many  years 
since,  erected  one  of  its  buildings  within  the  lines  of  Chestnut  street 
upon  said  farm  lot.  It  is  well  settled  that  in  order  to  secure  relief 
such  as  is  sought  by  plaintiffs  in  this  case,  abating  an  obstruction 
in  the  highway,  the  plaintiffs  must  establish — ^First,  that  they  are 
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soffering  special  damages  from  it;  and,  secondly,  that  the  injurj 
resulting  therefrom  is  of  a  substantial  nature,  and  one  for  which  ade- 
quate compensation  cannot  be  made  in  the  way  of  money  damages. 
The  two  grounds  upon  which  relief  is  secured  in  such  a  case  as  this 
ordinarily  are  that  the  alleged  nuisance  obstructs  the  light  and  air  of 
the  complainant,  and  also  obstructs  and  interferes  with  his  passage 
over  the  highway  in  question  to  and  from  his  premises.  It  would  be 
the  merest  fiction  in  this  case  to  hold  that  the  building  erected  by  de- 
fendant obstructs  plaintiffs'  light  or  air.  The  country  is  substantially 
open  in  the  locality  in  question,  and  the  building  is  a  long  'distance 
from  plaintiffs'  land.  No  adequate  reason  for  removing  the  building 
upon  this  ground  is  established.  Adler  v.  Railroad  Co.,  138  N.  Y.  173, 
180,  33  N.  E.  935.  Neither  does  the  building  impair  any  substantial 
or  beneficial  right  of  the  plaintiffs,  by  obstructing  any  passage  over 
the  street  which  would  be  useful  or  beneficial  to,  them.  They  have 
no  abutting  lands,  ingress  to  and  egress  from  which  is  stopped. 
They  could  not  pass  through  this  portion  of  the  street,  if  open,  to  any 
other  highway  or  desirable  point,  because  of  the  condition  existing 
between  this  section  of  Chestnut  street  and  University  Place,  already 
commented  upon.  Absolutely  free  and  unobstructed  right  of  pass- 
age would  simply  give  them  the  privilege  of  passing  to  and  over  a 
cnl-de-sac  extending  from  their  premises  upon  the  south  to  farm  lot 
201  upon  the  north,  with  no  point  or  thing  between  which  they  have 
any  occasion  to  go  to.  Under  these  circumstances,  they  are  not  en- 
titled to  recover  the  relief  demanded.  In  Adler  v.  Railroad  Co., 
snpra  (page  180, 138  N.  Y.,  and  page  937,  33  N.  E.),  the  rule  is  quoted 
by  Judge  Andrews  as  elementary  "that  a  private  individual  cannot 
maintain  an  action  to  abate  a  public  nuisance  unless  he  is  specially 
injured;  nor  will  the  court  exert  its  equitable  power  of  injunction  in 
a  case  of  a  viola,tion  of  a  mere  abstract  right,  unaccompanied  with 
an\'  substantial  injurv,  present  or  apprehended."  In  Wakeman  v. 
Wilbur,  147  N.  Y.  637,  663,  42  N.  E.  341,  the  court  lays  down  the 
rule  that,  while  a  person  who  sustains  a  private  and  peculiar  injury 
from  the  obstruction  of  a  public  highway  may  bring  an  action  to 
abate  the  nuisance,  the  injury  must  be  special,  and  not  merely  nomi- 
nal. In  Prince  v.  McCoy,  40  Iowa,  533,  substantially  the  same  ques- 
tion here  under  discussion  was  decided  adversely  to  the  plaintiff. 
He  had  brought  an  action  to  restrain  the  defendant  from  obstructing 
or  inclosing  a  public  street.  The  defendant,  in  answer  to  the  petition, 
among  other  things,  alleged  that  the  streets  in  question,  in  their 
then  condition,  were  not  susceptible  to  use  as  such,  and  had  not 
theretofore  been  used,  and  that  therefore  plaintiff  would  in  no  man- 
ner be  injured  in  the  free  use  and  enjoyment  of  his  property  by  their 
inclosure.  The  plaintiff's  demurrer  to  this  answer  was  overruled; 
the  court  holding  that,  if  the  streets  had  not  been  and  could  not  be 
used  for  the  purpose  of  their  dedication,  it  was  impossible  to  see  in 
what  respect  plaintiff  could  be  injured.  See,  also,  to  same  effect,  in 
case  of  criminal  proceedings.  State  v.  Shinkle,  40  Iowa,  131.  In 
Zabriskie  r.  Railroad  Co.,  13  N.  J.  Eq.  314,  it  was  held  that  the  court 
of  equity  would  not  abate  what  was  alleged  to  be  an  obstruction  in 
the  highway,  where,  under  conditions  as  they  existed  at  the  time  of 
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Bait  brought,  ench  obstrnction  could  cause  no  real  or  sabstantial 
injury  to  tlie  complainant.  In  order  that  a  plaintiff  may  succeed  in 
an  action  of  this  kind,  he  must  show  that  he  has  suffered  or  will 
suffer  substantial  injury,  for  which  he  would  be  entitled  to  recover 
damages  at  law.  A  court  of  equity  will  intervene  when  the  injury 
complained  of  is  undeniably  a  nuisance,  and  irreparable  injury  wiU 
ensue.  Richeson  v.  Bicheson,  8  111.  App.  204.  See,  also,  for  general 
principles  applicable  to  an  action  of  this  kind,  CaUanan  v.  Gilman, 
107  N.  Y.  360, 14  N.  E.  264;  Buchholz  v.  Railroad  Co.,  148  N.  Y.  640, 
43  N.  E.  76.  In  accordance  with  these  views,  findings  and  judgment 
may  be  prepared  dismissing  plaintiffs'  complaint,  witii  costs. 
Complaint  dismissed,  with  costs. 


(63  App.  I>lv.  72.) 

BLOOMINGDALEi  et  al.  y.  SOUTHERN  NAT.  BANK  OF  NEW  TOBK. 

(Sapreme  Court,  Appellate  Division,  First  Departmoit.    July  9,  1901.) 

L  Action  for  Fraud— Plradihg—Evidbkcb. 

Where  plaintiffs  paid  a  note  of  a  third  person,  held  hy  defendant 
bank,  which  was  marked  "Paid"  and  delivered  to  the  malcer,  and  a 
new  note  given  to  plaintiffs,  together  with  the  secorlty  of  the  old, 
plaintiffs  cannot  recover  the  money  so  paid  from  defendant, — the  se- 
curity proving  almost  worthless  and  fraudalent, — in  the  absence  of 
allegations  and  proofs  that  the  defendant's  president,  in  representing 
that  the  loan  represented  by  the  note  was  good,  and  the  certificates  of 
whisky  in  warehouse  securing  it  were  all  right,  did  so  fraudolently.  or 
with  knowledge -that  tbey  were  false,  or  with  utj  intent  to  defraud 
plaintiffs. 

&  CJONTBACTs— Rescission— Rkstoriso  Ck>N8iOBBATiQM — Nbcessitt. 

Plaintiffs,  not  having  tendered  the  note  surrendered  by  the  bank,  or 
the  certificates  securing  it,  to  the  bank,  and  demanded  a  return  of  the 
money,  cannot  rescind  the  contract  and  recover  the  money  paid  from 
the  bank  on  the  ground  of  fraud. 

S.  fJAHE— i^CVFICIKNCT. 

A  statement  by  plaintiffs'  agent  to  defendant's  president  that  the 
whisky  represented  by  the  certificates  was  bogus,  and  that  he  was 
sorry  to  return  such  whisky  to  him  because  it  was  bogus,  and  asking 
for  a  return  of  the  money  paid,  was  not  a  sufficient  tender  of  a  return 
of  consideration  to  entitle  plaintiffs  to  rescind  and  recover  the  money. 

4,  Bamb— UiRscTiNo  Verdict — Uncontradicted  Evidence. 

Where,  in  an  action  against  the  bank  to  recover  the  money  paid,  the 
testimony  of  two  persons  In  plaintiffs'  employ,  and  who  conducted  the 
purchase,  was  the  only  evidence  as  to  representations  of  defendant's 
president  that  the  loan  was  good  and  the  warehouse  certificates  were 
all  right,  and  such  president  was  dead,  it  was  not  error  to  instruct  tiiat 
if  the  jury  believed  the  testimony  of  such  witnesses,  and  that  the  state- 
ments of  the  president  were  false,  plaintiffs  were  entitled  to  recover, 
instead  of  directing  a  verdict  in  plaintiffs'  favor  oa  the  theory  that  the 
testimony  was  uncontradicted. 

Appeal  from  trial  term. 

Action  by  Lyman  Q.  Bloomingdale  and  another  against  the  South- 
ern National  Bank  of  New  Yorli.  From  a  judgment  in  favor  of  de- 
fendant, plaintiffs  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,- O'BIUEN, 
INGRAHAM,  and  lAUGHLIN,  JJ. 
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S.  Livingston  Samuels,  for  appellants. 
B.  F.  Einstein,  for  respondent. 

INGRAHAM,  J.  The  facts  upon  which  the  claim  of  the  plaintiffs 
arose  are  as  follows:  Prior  to  December,  1895,  the  defendant  had  dis- 
connted  a  note  made  by  the  Belle  of  Nelson  Distillery  Company  for 
f  5,000,  which  seems  to  have  been  indorsed  by  H.  D.  Nessber  &  Co., 
and  secured  by  what  purported  to  be  certificates  of  the  maker  of  the 
note  that  certain  whisky  had  been  deposited  iA  its  warehouses,  which 
was  to  be  delivered  to  the  holder  of  the  certificates.  Some  time  be- 
fore the  makers  were  notified  that  the  note  had  to  be  paid  at  maturity, 
and  a  Mr.  Johnson,  who  was  the  vice  president  of  the  maker  of  the 
note,  was  introduced  to  the  financial  manager  of  the  plaintiffs  by  a 
Mr.  Nessber,  a  connection  ot  one  .of  the  plaintiffs,  who  was  an  in- 
dorser  on  the  note,  and  requested  the  plaintiffs  to  take  the  loan  of 
15.000  "off  the  hands  of  the  Southern  National  Bank,"  stating  that 
"there  was  a  collateral  note  which  attached  500  barrels  of  Belle  of 
Nelson  whisky  of  1803."  The  manager  of  the  plaintiffs  said  that  he 
would  investigate,  and  subsequently  instructed  a  clerk  of  the  plain- 
tiffs to  go  to  the  bank.  Bamberger,  the  clerk,  then  went  to  the 
bank  and  saw  the  president.  This  was  a  few  days  before  December 
12th,  when  the  note  became  due.  Bamberger  testified  that  he 
told  the  president  that  he  represented  the  plaintiffs;  that — 
"Mr.  Johnson,  the  vice  president  of  the  Belle  of  Nrison  Blstlllery  Ck>m- 
pany,  had  called  upon  us  and  told  as  that  he  bad  a  loan  of  $5,000  maturlnj^ 
at  the  bank  on  December  12th;  that  this  note  had-  attached  to  it  as  col- 
lateral certificates  for  500  barrels  of  whisky,  and  I  was  very  anxlons  to  know 
what  he  knew  about  this  whisky,  as  we  knew  comparatively  little  about 
H.  KoeMiwald  told  me  that  he  knew  these  certificates  to  be  all  right  In 
every  respect;  that,  if  sold  at  auction,  they  would  realize  ten  dollars  per 
barrel;  and  that  he  knew  of  no  better  investment  thnn  that.  I  incidentally 
remarked  to  him  why  It  was  they  did  not  renew  the  loan  themselves, 
and  he  said  bis  reserves  had  fallen  too  low  to  permit  him  to  do  so." 

This  conversation  was  reported  to  the  plaintiffs'  manager,  who 
testified  that  he  subsequently  called  upon  Rosenwald,  the  president 
of  the  bank;  and  his  testimony  as  to  the  interview  is  as  follows: 

"I  went  into  his  office,  which  was  in  the  back  room  of  the  bank,  and 
said,  'Mr.  Hosenwald,  there  is  a  loan  due  of  the  Belle  of  Kelson  Distilling 
Company  in  your  bank  of  $5,000,  and  I  understand  there  are  500  barrels 
of  whisky  as  collateral  with  this  loan,  and  I  am  asked  by  Mr.  Johnson 
whether  I  would  care  to  take  It  off  your  hands;  and  I  would  like  yon  to 
tell  me,  please,  what  you  know  of  the  certificates,  and  If  everything  is  all 
right;'  and  he  answered,  'Mr.  Kraus,  there  is  no  better  security  in  the  city 
of  New  Tork.  I  know  it  is  perfectly  good  in  every  respect,  and  you  are 
p«fectly  safe  in  making  this  loan,  and,  was  It  not  for  the  reserve  of  the 
bank  being  somewhat  short,  I  would  make  the  loan  myself  again;'  and  I 
said,  'Mr.  Rosenwald,  I  know  nothing  about  this  whisky,  except  50  barrels 
of  whisky  which  I  had  some  trouble  in  getting  from  Louisville,  and  I  am 
somewhat  afraid  that  if  everything  is  not  all  right  I  wouldn't  make  that 
loan;'  and  he  said,  'You  are  perfectly  safe,  and  I  am  positive  that  every- 
thing is  all  right,  and  you  can  do  it,  and  it  Is  a  safe  note.' " 

The  president  of  the  defendant  then  produced  and  showed  to  the 
plaintiffs'  manager  the  certificates,  which  called  for  500  barrels  of 
whisky.  On  December  12th,  the  day  that  the  note  became  due,  the 
plaintiffs  directed  Bamberger  to  go  down  to  the  bank,  take  up  the 
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loan,  and  bring  back  the  certificates,  giving  him  a  check  for  95,000 
for  that  purpose.  Bamberger,  upon  the  delivery  of  the  check,  re- 
ceived the  note  from  the  Southern  National  Bank  and  the  certificates 
in  question.  This  note  was  stamped  by  the  bank  as  paid.  The  certi- 
ficates certified  that  there  had  been  deposited  in  lie  bonded  ware- 
house of  the  company  500  barrels  of  whisky,  deliverable  only  upon 
the  return  of  the  certificates  properly  indorsed,  and  on  payment  of 
the  state  and  government  taxes  which  might  be  due  on  said  whisky, 
and  storage  charges.  The  plaintiffs,  before  they  sent  to  the  defend- 
ant, had  received  from  Johnson  a  new  note  of  the  distillery  company, 
indorsed  by  H.  D.  Nessber  &  Co.;  and  the  note  held  by  the  defendant 
was  returned  to  the  maker,  the  indorsement  thereon  being  canceled. 
Subsequently  it  appeared  that  this  distillery  company  had  issned 
fraudulent  certificates,  and  that  the  various  certificates  which  par- 
ported  to  represent  500  barrels  of  whisky,  upon  which  the  plaintiffs 
made  the  loan  complained  of,  in  reality  represented  but  43  barrels; 
that  being  all  that  the  plaintiffs  had  ever  obtained  from  the  distillery 
company  upon  those  certificates.  After  the  plaintiffs  had  informa- 
tion of  the  fraud  committed  by  the  maker  of  this  note,  they  sent 
Bamberger  to  Louisville  to  ascertain  whether  the  certificates  were 
good  or  bad.  They  employed  a  firm  of  lawyers  at  Louisville,  and 
left  the  matter  in  their  hands.  Subsequently  it  appeared  that  cer- 
tificates for  43  barrels  of  whisky  represented  actual  whisky,  but  the 
rest  of  the  certificates  did  not.  The  plaintiffs  then  surrendered  the 
certificates  for  the  43  barrels,  and  received  the  whisky  represented 
by  them,  and  subsequently  sold  that  whisky  and  received  the  pro- 
ceeds. There  is  no  allegation  in  the  complaint,  nor  was  there  the 
slightest  evidence  to  show,  that,  if  the  president  of  the  bank  made 
the  representations  testified  to,  he  did  so  fraudulently,  or  with 
knowledge  that  they  were  false,  or  with  any  intent  to  defraud  or  de- 
ceive the  plaintiffs.  So  far  as  the  action  is  sought  to  be  sustained 
as  an  action  to  recover  damages  for  deceit,  neither  the  allegations 
of  the  complaint  nor  the  proof  wonld  justify  the  court  in  submitting 
any  question  to  the  jury. 

The  plaintiffs  claim  that  they  were  entitled  to  rescind  the  transac- 
tion, and  recover  back  the  amount  paid  for  the  note.  The  complaint, 
however,  did  not  allege  a  rescission.  There  was  no  allegation  that 
the  plaintiffs  tendered  the  note  and  certificates  back  to  the  bank,  and 
demanded  a  return  of  the  money  they  had  paid.  The  transaction  be- 
tween the  plaintiffs  and  the  bank  seems  to  be  a  payment  of  the  note 
by  the  maker  from  the  proceeds  of  a  discount  of  a  new  note  by  the 
plaintiffs.  The  note  which  had  become  due  and  was  held  by  the  de- 
fendant was  stamped  "Paid"  by  the  defendant,  and  in  that  condition 
received  by  the  plaintiffs  without  objection,  and  delivered  to  the  mak- 
er. The  transaction  was  in  effect  a  payment  of  the  note  by  the  plain- 
tiffs as  the  agents  of  the  maker;  the  defendant  at  the  time  transfer- 
I'ing  to  the  plaintiffs,  as  such  agents,  the  securities  which  it  had  held 
as  collateral.  It  is  somewhat  diflBcult  to  see  what  there  was  to  re- 
scind, or  upon  what  basis  the  plaintiffs  could  recover  from  the  de- 
fendant the  money  paid  by  the  maker  of  the  note  to  discharge  its  in- 
debtedness.   Tn  the  absence  of  evidence  of  fraud  which  wonld  sastaiii 
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an  action  for  deceit,  I  do  not  see  how  any  action  can  be  maintained 
against  the  bank  which  would  entitle  the  plaintiffs  to  recover  from  it 
money  which  the  maker  of  this  note  had  paid  to  discharge  its  indebt- 
edness. But,  assuming  that  there  was  something  that  could  be  re- 
scinded, the  bank  bad  a  right,  before  the  plaintiff  could  insist  upon 
such  a  rescission,  to  have  tendered  back  all  that  plaintiffs  bad  re- 
ceived from  the  bank,  and  to  be  put  again  in  tbe  same  position  that 
it  would  have  been  in  if  the  transfer  had  not  been  made.  There  is  no 
pretense  that  this  was  done.  The  note  that  was  delivered  by  the 
bank  to  the  plaintiffs  was  never  tendered  to  the  bank.  By  the  act  of 
the  defendant  in  accepting  the  note  as  paid,  and  not  protesting  it  for 
nonpayment,  the  indorser  was  discharged;  and  then  the  certificates, 
which  represented  43  barrels  of  whisky,  do  not  appear  to  have  been 
tendered  to  the  bank.  That  whisky  was  received  and  actually  sold  by 
the  plaintiffs.  Nothing  is  better  settled  than  that,  where  a  party  has 
a  right  to  rescind  a  contract  upon  the  ground  of  false  or  misleading 
misrepresentations,  he  must  make  his  election  promptly  ujwn  discov- 
ering the  fraud,  and  must  tender  back  to  the  other  party  all  that  he 
has  received  under  the  contract  which  he  s,eeks  to  rescind.  The  only 
'evidence  of  any  tender  to  the  defendant  is  contained  in  the  testi- 
mony of  Bamberger.  He  says  that  after  he  returned  from  Louis- 
ville, where  he  had  been  informed  by  the  assignee  of  the  Belle  of  Nel- 
son Company — 

"That  onr  five  bandred  barrels  of  Belle  of  Nelson  whisky  wore  bogus, 
I  told  Mr.  Rosenwald,  'I  am  eorry  to  return  to  you  the  five  hundred  barrels 
of  whisky  because  they  are  bogus,  and  I  want  you  to  return  our  $5,000 
to  me.'  I  had  the  certificates  and  note  with  me.  Mr.  Rosenwald  then 
said,  'Why,  I  have  almost  lost  $20,000  on  these  people,  and  yon  wUl  have 
to  take  your  medichie,  the  same  as  I  will.'    That  ended  the  interview.'.' 

This  evidence  was  stricken  out  as  not  within  the  pleadings;  but,  if 
allowed  to  stand,  it  would  not  have  entitled  the  plaintiffs  to  recover. 
The  court,  after  striking  out  this  testimony,  denied  the  motion  of  the 
defendant  to  dismiss  the  complaint,  although  without  it  there  was 
clearly  no  cause  of  action  alleged  or  proved,  and  submitted  to  the  jury 
the  question  whether  or  not  they  believed  the  witnesses  Kraus  and 
Bamberger  as  to  the  representations  made  by  the  pre^dent  of  the  de- 
fendant, and  instructed  the  jury  that  if  they  believed  that  testimony, 
and  believed  the  statements  made  were  false,  the  plaintiffs  were  en- 
titled to  recover.  The  jury  found  a  verdict  for  the  defendant,  thus  re- 
fusing to  credit  this  story  of  the  alleged  interviews  with  the  president 
of  the  defendant  The  plaintiffs  attack  this  direction  upon  the 
ground  that  the  court  should  have  directed  a  verdict  in  their  favor,  as 
the  jury  were  bound  to  believe  the  testimony  of  Kraus  and  Bamber- 
ger, it  being  uncontradicted.  We  think  that,  with  the  testimony  of 
Kraus  and  Bamberger,  no  cause  of  action  was  found.  But,  assuming 
that  a  cause  of  action  was  proved,  this  direction  was  not  error. 
There  is  no  evidence  that  any  representations  were  made  of  any  kind, 
except  the  testimony  of  Kraus  and  Bamberger.  Kraus  was  the  man- 
ager of  the  finance  department  of  the  plaintiffs'  business,  and  was  the 
one  who  made  the  arrangements  by  which  the  new  notes  were  dis- 
coanted,  and  the  old  notes  held  by  the  defendant  paid.    He  was  di- 
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rectly  interested  in  the  transaction,  and  there  was  evidence  maidng  it 
doubtful  whether  he  ever  really  went  to  the  bank  at  all.  The  presi- 
dent of  the  bank  is  dead,  and  thus  unable  to  eontra>dict  the  testimony 
of  either  of  these  witnesses  as  to  anything  that  they  say  about  him. 
The  other  witness,  Bamberger,  is  a  clerk  in  the  plaintiffs'  anploy,  un- 
der Kraus,  and  he  still  continiies  in  that  position-  Neither  of  these 
witnesses  could  be  said  to  have  been  disinterested,  and  considering 
the  fact  that  the  president  of  the  bank  is  dead  and  unable  to  contra- 
dict them,  that  they  both  held  positions  under  the  plaintiffs  which 
could  be  terminated  at  any  moment  if  they  should  fail  to  give  satis- 
factory testimony,  and  that  the  transaction  by  which  the  plaintiffs 
have  lost  this  i^5,000  was  undertaken  by  Kraus  and  assisted  through 
by  Bamberger,  the  truth  of  the  testimony  of  these  witnesses  was  prop- 
erly submitted  to  the  jury;  and,  the  jury  having  refused  to  credit 
them,  I  should  not  be  at  all  inclined  to  disturb  their  verdict. 

I  think,  on  the  whole  case,  no  error  was  committed  which  would 
justify  a  reversal,  and  the  judgment  and  order  denying  a  new  trial 
should  be  affirmed,  with  costs. 

VAN  BRUNT,  P.  J.,  arid  O'BRIEN,  J.,  concnr;  PATTEKSON  and 
LAUGHMN,  JJ.,  in  result. 


(86  Misc.  Bep.  123.) 

In   re  GULDKNKIECH'S   ESTATB. 

(Surrogate's  Court,  New  York  County.    May,  ISOL) 

BziCCCTOR^AcCOUHTUIO. 

An  executor  Is  not  chargeable  with  a  note  due  by  his  attorney  to  the 
testatrix  on  the  subsequent  insolvency  of  the  attorney,  where  he  knew 
nothing  of  such  note  except  to  the  extent  that  he  might  t>e  chargeable 
with  notice  because  the  fact  was  In  the  knowledge  of  hla  attorney. 

In  the  matter  of  the  estate  of  Henrietta  E.  Guldenkiroh.  Held 
on  objections  to  report  of  referee.    Modified. 

Louis  W.  Stotesbury,  for  executor. 
Elmer  S.  White,  special  guardian. 
Ingle  Carpenter,  special  guardian. 

THOMAS,  S.  The  executor  was  properly  charged  by  the  learned 
referee  with  all  of  the  amounts  set  forth  in  the  report,  except  only 
as  to  the  sum  of  |!)10.50,  being  the  amount  due  on  a  promissory 
note  from  the  attorney  for  the  executor  to  the  testatrix.  The  lia- 
bility of  the  executor  for  this  sum  could  only  rest  upon  the  prop- 
osition of  fact  that  he  was  legally  chai'geable  with  notice  of  the 
existence  of  this  indebtedness  on  the  part  of  his  attorney,  at  a  time 
when  the  attorney  was  solvent,  and  that  it  was  lost  to  the  estate  by 
neglect  of  the  executor  to  take  seasonable  efforts  for  its  enforce- 
ment. It  is  quite  plain  that  culpable  neglect  to  collect  a  claim 
which  forms  an  asset  of  the  estate  can  only  exist  when  knowledge, 
or  notice  legally  equivalent  to  knowledge,  of  its  existence  is  also 
found.    This  principle  is  emphasized  in  all  of  the  cases  upon  this 
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subject  Harrington  v.  Keteltas,  92  N.  Y.  40;  Mills  v.  Hoffman, 
26  Hnn,  594;  In  re  ifoore's  Estate,  1  Tuck.  41;  In  re  Hosford,  27 
App.  Div.  427,  50  N.  Y.  Supp.  550;  O'Connor  v.  Gilford,  117  N,  Y. 
275,  22  N.  E.  1036;  In  re  Hall,  16  Misc.  Rep.  174,  38  K  Y.  Sapp. 
1135.  No  actual  notice  to  the  executor  of  the  fact  that  his  attor- 
ney was  a  delinquent  creditor  of  the  testatrix  was  shown  or  claimed, 
and  the  charge  against  him  seems  to  have  been  made  on  the  theory 
that  he  was  chargoable  with  notice  of  facts  in  the  knowledge  of  an 
attorney  who  was  largely  trusted  by  him.  The  rule  that  makes  the 
knowledge  of  an  agent  the  knowledge  of  his  principal  rests  upon 
a  presumption  that  the  agent  will  act  honestly,  and  will  communi- 
cate the  facts  truthfully.  This  presumption  fails  when  it  is  shown 
that  the  attorney  is  violating  his  duty,  and  is  engaged  in  a  scheme 
to  defraud  his  principal,  because  he  cannot  in  reason  be  presumed 
to  have  disclosed  that  which  would  expose  and  defeat  his  fraudulent 
purpose.  Benedict  v.  Arnonx,  154  N.  Y.  715,  729,  49  N.  E.  326; 
Bienenstok  v.  Ammidown,  155  N.  Y.  47,  60,  49  N.  E.  321;  Henry 
V.  Allen,  151  N.  Y.  1,  45  N.  E.  355;  Weisser  t.  Denison,  10  N.  Y. 
68,  61  Am.  Dec.  731;  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1145.  In  this 
case  it  is  entirely  improbable  that  the  attorney  who  has  been  guilty 
of  the  numerous  improprieties  shown  in  this  case  would  have  dis- 
closed the  fact  of  his  own  indebtedness,  and  thus  have  invited  an 
action  against  himself  for  an  obligation  which  his  conduct  shows 
he  desired  to  evade,  and  did  not  intend  to  pay.  As  to  this  one 
charge,  the  report  of  the  referee  is  'overruled.  In  other  respects 
the  report  is  confirmed.  The  executor  is  allowed  commissions  and 
costs  for  the  preparation  of  the  account,  payable  out  of  the  estate. 
The  disbursements  of  the  contest  are  adjudged  against  him  per- 
sonally. Costs  to  contestants  payable  out  of  the  estate. 
Dedreed  accordingly. 


<35  Misc.  Bep.  120.) 

BRALL  ▼.  CLATJSBN. 

(Olty  Court  of  New  York,  General  Term.    May,  1901.) 

OOKTRACT  OF  EMPI^TKENT— DiBCHAROB. 

Where  an  employe  Is  serving  under  a  contract  provldln?  for  bla 
discbarge  should  the  employer  "^d"  the  employs  "unfaithful  or  im- 
proper In  the  performance  of  bis  duties,"  the  employer  cannot  arbi- 
trarily discharge  bim. 

Appeal  from  trial  term. 

Action  by  William  H.  Brail  against  William  Clausen.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed.  . 

Argued  before  SCHUCHMAU  and  DELEHANTY,  JJ. 

Lamb  &  Voss  (Daniel  W.  Guernsey,  of  counsel),  for  appellant. 
William  T.  Matthies  (Jerome  Eisner,  of  counsel),  for  respondent. 

SUMUCHMAN,  J.  This  action  was  brought  to  recover  from  the 
defendant  the  sum  of  f  1,950  as  damages  for  an  alleged  wrongful 
discharge  from  employment,  as  salesman  for  the  sale  of  picture 
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frames  and  other  mcrcbandise,  ander  a  contract  in  writing.  The 
contract  was  a  hiring  for  the  period  of  three  years  from  August 
15,  1898,  at  a  weekly  salary  of  f  25i  The  contract  of  hiring,  'as  well 
as  the  discharge  on  January  20,  1899,  is  admitted.  In  regard  to 
the  discharge,  the  defendant  pleaded  justification,  in  that  the  plain- 
tiff refused  to  obey  instructions,  was  uncivil  and  insolent  to  the 
defendant  and  his  customers,  slept  during  business  hours,  sold  goods 
for  higher  prices  than  they  were  marked,  wrongfully  converted  two 
pictures  to  his  own  use,  and  did  not  properly  measure  pictures  for 
framing.  The  defendant  maintained  that  he  was  justified  in  dis- 
charging the  plaintiff  on  the  aforesaid  grounds,  by  reason  of  the 
following  provisions  contained  in  the  written  contract,  to  wit: 

"(1)  The  aforesaid  employment  of  tbe  party  of  the  second  part  by  tbe 
party  of  the  first  part  Is  conditioned  always  upon  the  faithful  and  obedient 
and  proper  performance  of  all  duties  pertaining  to  such  position:  pro- 
vided, that  should  the  party  of  the  first  part  find  the  party  of  the  second 
part  unfaithful  or  improper  in  the  performance  of  his  duty,  or  in  any 
manner  inefllclent  therein,  he  shall  have  the  right  to  terminate  his  em- 
ployment upon  service  by  due  notice  In  writing.  (2)  Tbe  party  of  the  second 
part  agrees  to  faithfully  and  properly  perform  all  services  and  duties  as 
he  may  be  called  upon  to  perform  by  the  party  of  the  first  part,  and  to 
faithfully  and  properly  discharge  all  duties  pertaining  to  said  business." 

At  the  trial  evidence  was  submitted  by  both  parties  in  regard  to 
the  faithful,  proper,  and  efQcient  discharge  of  liie  plaintiff's  duties 
as  salesman,  and  also  in  regard  to  his  demerits  in  that  respect.  The 
conflicting  evidence  in  regard  to  the  proper  and  faithful  performance 
of  the  plaintiff's  duties  was  submitted  to  the  jury  by  the  trial  judge, 
in  a  charge  to  which  no  exception  whatsoever  was  taken,  the  judge 
stating: 

"If  yon  believe  that  during  the  plaintifTs  employment  he  did  not  give 
his  proper  and  faithful  attention  to  the  business,  and  was  not  as  obedient 
as  an  employ^  should  have  been,  or  misconducted  himself  in  any  particular, 
then  you  have  a  right  to  find  for  the  defendant.  On  the  other  hand,  if 
you  are  satisfied  that  bis  conduct  was  proper,  that  he  was  faithful  and 
attended  to  all  his  business,  it  will  then  be  your  duty  to  render  your  verdict 
in  favor  of  the  plaintUI." 

.  The  jury  rendered  a  verdict  for  the  plaintiff  for  J500.  The  defend- 
ant claims  that  the  verdict  is  an  unjust  one,  and  that  he  had  a  right, 
under  the  provisions  of  the  contract,  to  discharge  the  plaintiff  at 
any  time,  at  his  own  volition,  arbitrarily  and  capriciously,  without 
any  cause  whatsoever,  whenever  the  plaintiff's  services  proved  un- 
satisfactory to  his  mind,  and  that  no  judicial  tribunal  could  inter- 
fere with  his  determination.  And  he  relies  upon  the  cases  of  T^ler 
V.  Ames,  6  Lans.  280;  Spring  v.  Clock  Co.,  24  Hun,  175.  In 'those 
two  cases,  however,  the  provision  of  the  contract  was  that  the  sales- 
man "could  fill  the  place  satisfactorily," — in  other  words,  to  the  em- 
ployer's satisfaction.  In  the  case  at  bar,  however,  the  contract 
,  reads,  "should  the  party  of  the  first  part  [the  employer]  find  the 
party  of  the  second  part  [the  employ^  unfaithful  or  improper  in  the 
performance  of  his  duty,  or  in  any  manner  inefiicient  therein,  he 
shall  have  the  right  to  terminate  his  employment."  We  think  the 
true  rule  applicable  to  the  construction  of  such  a  contract  is  that 
if,  for  good  and  sufficient  reason,  the  employer  finds  the  employ^ 
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unfaithful,  he  may  then  discharge  him;  that  that  \rhich  the  law 
will  say  a  contracting  party  ought  in  reason  to  be  satisfied  with, 
that  it  will  say  he  is  satisfied  with.  Boiler  Co.  t.  Garden,  101  N. 
Y.  387,  4  N.  E.  749,  54  Am.  Rep.  709;  Smith  v.  Robson,  148  N.  Y. 
252,  42  N.  E.  677.  This  latter  rule  seems  to  have  been  applied  by 
the  trial  judge,  and  we  find  no  error  therein. 

At  the  trial,  when  the  plaintiff  rested  his  part  of  the  case,  the  de- 
fendant's attorney  said,  "We  make  the  usual  motion  to  dismiss," 
which  was  denied  and  an  exception  taken.  This  motion  was  not 
renewed  at  the  end  of  the  trial,  and  we  maintain  that  the  exception 
is  not  a  good  one. 

Judgment  and  order  appealed  from  affirmed,  with  costs. 

DELEHANTY,  J.,  concurs. 
Jadgment  and  order  affirmed,  wltb  costs. 


(86  Misc.  Bep.  183.) 

CONNBLL  et  aL  T.  ERNST-MARX-NATHAN  CO. 
(City  Court  of  New  York,  General  Term.    May,  ISOiL} 

OORPORA.TIONS— AUTHORITT  OP  TBEASOnER. 

A   treasurer  of  a  corporation  cannot  bind  it  by  a   contract  witb 
another  for  -vrork  and  labor,  it  being  beyond  the  scope  of  his  duties. 

Appeal  from  trial  term. 

Action  by  William  J.  C>onnell  and  others  against  the  Ernst-Marx- 
Nathan  (Company.  From  a  judgment  entered  on  a  verdict  in  favor 
of  plaintiffs,  and  from  an  order  denying  a  new  trial,  defendant  ap- 
peals.   Reversed. 

The  action  was  to  recover  for  services  rendered  on  an  alleged  em- 
ployment by  defendant  treasurer. 

Argued  before  HASCALL  and  CDWYER,  JJ. 

Lewis  S.  Marx  (David  Gerber,  of  counsel),  for  appellant. 
.   Edward  J.  Welch  (David  M.  Neuberger,  of  counsel),  for  respond- 
ents. 

PER  CURIAM.  The  plaintiffs  failed  to  prove  any  authority  in 
Carl  Ernst,  the  treasurer  of  the  defendant  company,  to  bind  or  obli- 
gate it  by  his  contract;  and,  as  there  was  a  failure  to  establish  the 
cause  of  action  alleged,  the  court  below  should  have  dismissed  the 
complaint.  The  case  of  Parmelee  v.  Surgeons,  9  Misc.  Rep.  458,  30 
N.  T.  Supp.  260,  is  an  authority  directly  in  point.  In  that  case  the 
plaintiff  sued  ni>on  a  contract  of  employment,  which  he  said  he  made 
with  the  treasurer  of  the  defendant  corporation,  purporting  to  act 
for  the  company ;  and  the  court  there  held  that  where  the  contract 
is  made  in  the  name  of  a  corporation,  by  its  president,  or  by  any 
one  possessing  apparent  general  executive  power,  and  the  contract 
is  in  furtherance  of  the  business  of  the  corporation,  there  is  a  pre- 
sumption of  authority,  hut  the  treasurer  of  a  corporation  is  an  agent 
with  special  powers  merely,  and  cannot  bind  such  corporation  by 
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the  performance  of  acts  without  the  scope  and  ordinary  conrse  of 
the  duties  of  his  ofiQce.  The  judgment  and  order  appealed  from 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  i^ 
pellant  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  coBts 
to  appellant  to  abide  event. 


(85  MiBC.  Rep.  135.) 

BRICK  T.  METROPOLITAN  ST.  RT.  CO. 

(City  Court  of  New  York,  General  Term.    May,  1901.) 

Action  fob  Negligence — Instructions. 

The  evidence  sbowed  that  plaintiff,  a  street  sweeper,  was  tnjnred  hj 
Jumping  back  from  a  carriage  against  tbe  shaft  of  the  defendant's  cart. 
The  court  charged  that  plaintiS  must  show  freedom  from  any  negllgeoce 
and  auy  contributory  negligence,  and  that  the  negligence  was  entirely 
that  of  the  defendant.  Beld  erroneous,  in  that  plaiutiff  was  only  re- 
quired to  show  freedom  from  negligence  which  contributed  prozlmatdy 
to  the  result 

Appeal  from  trial  term. 

Action  by  Joseph  Brick  against  the  Metropolitan  Street-Railway 
Company.  From  a  judgment  entered  on  a  verdict  in  favor  of  defend- 
ant, and  from  an  order  denying  a  new  trial,  plaintiff  appeals.    Be- 

Argued  before  FITZSIMONS,  C.  J.,  and  HASCALL  and  O'DWYER, 
JJ. 

Harrison,  Seasongood  &  Edwards  (Wm.  H.  Leonard  Edwards  and 
Qifford  Seasongood,  of  counsel),  for  appellant. 
Henry  A.  Robinson  (John  T.  Little,  of  counsel),  for  respondent. 

PER  CURIAM.  The  court  charged  the  jury  as  follows: 
"The  plaintiff,  In  order  to  recover,  must  not  only  establish  to  your  satis- 
faction, from  the  evidence  presented,  that  he  has  been  entirely  free  from 
negligence  and  from  any  contributory  negligence  such  as  might  have  brought 
about  the  accident,  but  he  must  also,  as  well,  establish  to  your  satisfaction 
that  the  negligence  was  entirely  the  negligence  of  the  defendant." 

To  this  portion  of  the  charge  plaintiff  duly  excepted.  It  was  error 
for  the  court  to  charge  that  it  was  necessary  for  the  plaintiff  to 
prove  hia  freedom  from  any  contributory  negligence  such  as  might 
have  brought  about  the  accident.  The  correct  rule  of  law  is  that 
the  plaintiff's  negligence  must  have  contributed  to  the  accident,  and 
that  negligence  must  be  proximate  and  not  remote. 

It  was  further  error  in  this  case,  in  view  of  the  defendant's  story 
of  how  the  accident  happened  (i.  e.,  that  the  plaintiff  jumped  back 
from  a  carriage  against  the  shaft  of  the  defendant's  cart)  for  the 
court  to  charge  that  the  plaintiff  was  bound  to  show  that  the  negli- 
gence was  entirely  the  negligence  of  the  defendant.  It  may  be  that 
the  accident  occurred  by  reason  of  the  negligence  of  the  driver  in 
charge  of  the  carriage  passing  by,  and  the  negligence  of  the  defend- 
ant's servant.  All  that  the  plaintiff  was  called  upon  to  jMrove  was 
that  the  accident  occurred  without  negligence  on  hia  part  contribut- 
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ing  thereto,  and  becaase  of  the  negligence  on  the  part  of  the  defend- 
ant. The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  coats 
to  appellant  to  abide  event 


(3o  Misc.  Rep.  125.) 

n80HER  V.  OONHAIM  et  aL 

(Caty  Court  of  New  Tork,  General  Term.    May,  190L) 

BlfPLOYHaNT— COMBTRDCTION  Or  CONTRACT. 

Defendants  employed  plaintiff  aa  foreman  for  one  year  at  a  weeUy 
salary,  and  a  weekly  bonne  If  his  serrlces  were  satisfactory.  The  con- 
tract also  provided  that  he  might  be  discharged  at  any  time  If  his 
aervlces  were  not  up  to  his  employers'  expectations,  In  which  event 
be  was  to  receive  no  bonus.  Seld  that,  where  the  foreman  remained 
with  his  employers  until  the  end  of  the  term.  It  was  snfflclent  evidence 
that  his  services  were  satisfactory,  and  entitled  him  to  recovery  of  the 
bonus. 

Appeal  from  trial  term. 

Action  by  Max  Fischer  against  Joseph  Conhaim  and  others.  From 
a  judgment  for  jdaintifF,  and  from  an  order  denying  a  new  trial,  de- 
fendants appeal.    AfQrmed. 

One  Max  Splro  contracted  with  the  defendants  to  serve  for  one  year 
as  foreman,  at  |20  per  week.  The  contract  provided:  "If  your  services 
during  the  term  of  this  agreement  are  satisfactory  to  us,  you  shall  receive, 
at  the  expiration  of  this  agreement,  a  bonus  equivalent  to  the  sum  of  five 
dollars  for  each  and  every  week  during  the  term  of  this  agreement;  re- 
serving the  right  to  discharge  you  and  terminating  this  agreement,  before 
Its  expiration,  at  any  time  we  think  your  services  are  not  up  to  our  ex- 
pectations. In  which  case  you  shall  not  be  entitled  to  any  part  of  the 
bonus  aforesaid  mentioned."  Splro  worked  for  one  year,  but  the  defendants 
refused  to  pay  him  the  bonus. 

Arprued  before  FITZSIMONS,  0.  J.,  and  HASCALL  and 
CDWYEB.  JJ 

H.  V.  Eutherford,  for  appellants. 

Joseph  Wilkenfeld  (John  D.  Connolly,  of  counsel),  for  respondent. 

HASCALL,  J.  We  think  that  the  court  did  not  err  in  refusing 
permission  to  defendants  to  testify  that  Spiro's  services  were  unsat- 
isfactory. The  fact  that  they  withheld  the  bonus  or  premium  upon 
good  service,  to  the  extent  of  withstanding  suit  to  recover  the  same, 
was  quite  suflicient  to  show  the  operation  of  defendants'  minds; 
and  it  woiild  be  idle  now  to  say  that  they  are  dissatisfied,  or  were 
so  when  plaintiffs  year  of  sei'vice  had  expired.  Whether  or  not 
there  was  unfaithfulness  on  plaintiff's  part,  and  whether  the  mas- 
ters were  or  were  not  willing  to  overlook  alleged  breaches  of  duty 
in  the  servant  (Gray  v.  Shepard,  147  N.  Y.  177,  41  N.  E.  500),  seem 
to  have  been  questions  answered  by  the  jury  against  the  defendants 
in  finding  that  if  so  committed  they  were  overlooked. 

The  parties  to  the  contract  said,  if  the  services  during  the  agree- 
ment "are  satisfactory,"  the  employ^  should  receive  a  bonus,  reserv- 
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ing  the  right  to  discharge  him  at  any  time  when  the  defendants 
thought  the  services  "not  up  to  our  expectations."  Discharge  was 
not  made,  so  that,  inferentiallj,  the  services  were,  during  the  agree- 
ment, satisfactory.  Conversely,  the  defendants  thought  the  serv- 
ices were  up  to  their  expectations,  whether  satisfactory  or  not. 
They  might  have  expected  plaintiff  to  turn  out  to  be  but  an  indiffer- 
ent workman,  and  yet,  having  the  right  of  discharge  at  any  time 
reserved,  were  quite  willing  to  give  him  a  trial.  Since  the  defendants 
did  not  exercise  this  right  of  discharge  and  terminate  the  employ- 
ment, can  they  now  arbitrarily  say  that  they  are  not  satisfied  be- 
cause the  services  did  not  come  np  to  their  expectations,  and  de- 
feat a  claim  that  the  jury  have  found,  as  a  fact,  to  be  jnst  and  well 
founded?  We  discover  no  error  in  the  charge  delivered  by  the 
court  below.  Judgment  and  order  should  be  affirmed,  with  costs. 
Judgment  and  order  aflQrmed,  with  costs. 

PITZSIMONS,  O.  J.,  and  OTOWYEE,  J.,  concur. 

(86  Misc.  Bep.  1S4^ 

8ILLECK  V.  DAHUT. 

(City  CJonrt  of  New  York,  General  Term.    May,  1901.) 

Fracticb— Failurb  to  Fouo  Papers. 

Where  affidavit  and  order  extending  defendant's  time  to  plead  was 
not  folioed  as  required  by  the  general  rules  of  practice,  No.  10,  plaintiff 
had  a  right  to  return  them  within  24  houra. 

Appeal  from  special  term. 

Action  by  Henry  J.  Silleck,  Jr.,  against  Josiah  Dahnt.  From  an 
order  imposing,  as  a  condition  for  the  acceptance  of  the  answer  of 
defendant,  the  costs  and  disbursements,  and  directing  that  default 
judgment  stand  a.^  security,  defendant  appeals.  The  answer  offered 
by  defendant  was  not  folioed  as  required  by  rules  of  practice.  No. 
19.    Affirmed. 

Argued  before  FITZSIMONS,  0.  J.,  and  O'DWYER,  J. 

Joseph  Eosenzweig,  for  appellant. 
P.  A.  Hatling,  for  respondent 

FEB  CUBL\M.  The  plaintiff  had  a  right  to  return  the  affidavit 
and  order  extending  defendant's  time  to  plead,  for  failure  to  com- 
ply with  the  requirements  of  rule  19  of  the  general  rules  of  prac- 
tice, and,  having  done  so  within  24  hours,  the  defendant  was  in  de- 
fault on  the  11th  day  of  January,  1901.  Being  in  default,  it  was 
well  within  the  discretion  of  the  special  term  to  impose,  as  a  con- 
dition for  compelling  the  acceptance  of  the  defendant's  answer,  the 
payment  of  costs  and  the  giving  of  security.  Furthermore,  it  ap- 
pears that  the  defendant  has  complied  with  the  terms  of  the  order, 
by  paying  the  costs  as  taxed  in  the  judgment  roll  and  serving  his 
answer.  By  submitting  to  the  terms  of  the  order,  the  defendant 
waived  his  right  to  appeal  therefrom.  Order  appealed  from  af- 
firmed, with  f  10  costs  and  disbursements. 

Order  affirmed,  with  f  10  costs. 
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GAHMllANN  ▼.  MBTROPOUTAN  ST.  RT.  00. 

(City  Ooort  of  New  York,  General  Term.    May,  1901.) 

Baa  JcoicATA. 

In  an  action  by  a  partner  to  recover  damages  for  personal  injuries 
Bostained  by  a  collision,  defendant  cannot  Introduce  a  Judgment  reeoT- 
ered  by  the  firm  for  tbe  injury  to  the  Arm  horse  and  wagon  at  the  time 
of  the  collision. 

Appeal  from  trial  term. 

Action  by  Simpson  CalinmanD  against  the  Metropolitan  Street- 
Bailway  Company.  Judgment  for  defendant,  and  from  the  judgment 
and  an  order  denying  a  new  trial  plaintiff  appeals.    Affirmed. 

Argued  before  FITZBIMONS,  C.  J.,  and  O'DWYEB  and  HAS- 
GALL,  JJ. 

E.  S.  Cahn  (Otto  Horwitz,  of  counsel),  for  appellant. 
John  T.  Little,  for  respondent. 

HASCALL,  J.  It  is  complained  that  the  appellant  had  been  in- 
jured through  the  negligence  of  the  respondent;  that  he  was  drir- 
ing  a  horse  attached  to  a  delivery  wagon;  that  a  car,  approaching 
from  behind,  ran  against  the  wagon  with  so  much  force  as  to  knock 
it  and  the  horse  down,  and  throw  the  plaintiff  to  the  street.  It 
appears  that  this  plaintiff  and  one  Hofbuan  had,  as  partners  and 
owners,  already  successfully  maintained  a  suit  in  a  municipal  court 
to  recover  for  the  alleged  damage  to  their  horse  and  wagon,  and  it 
was  sought  by  plaintiff,  suing  here  in  his  individual  capacity  for 
damages  for  injuries  to  his  person,  to  make  the  .judgment  roll  and 
transcript  of  testimony  in  the  municipal  court  action  competent, 
conclusive,  and  unimpeachable  evidence  against  the  defendant  as 
to  the  question  of  negligence, — the  gravamen  of  the  charge  in  both 
suits, — and,  having  introduced  this  documentary  proof,  then  to  rest 
his  case,  save  for  a  mere  assessment  by  the  jury  of  his  compensa- 
tion. The  court  sustained  an  objection  by  the  defendant  to  the 
introduction  of  the  papers  in  evidence,  holding  that  the  contents 
did  not  constitute  res  adjudicata  so  as  to  conclude  the  defendant 
upon  the  trial  herein,  and  the  record  shows  that  these  papers  were 
offered,  excluded,  and  exception  duly  taken.  Witnesses  were  then 
sworn  upon  both  sides,  the  issues  of  fact  submitted  to  the  jury, 
and  the  defendant  had  a  verdict.  The  plaintiff  now  appeals,  claim- 
ing that  the  court  below  erred  in  excluding  the  record  of  the  action 
in  the  municipal  court. 

We  are  asked  to  maintain  the  doctrine  that  the  defendant  has 
already  had  its  day  in  court,  notwithstanding  the  fact  that  the 
causes  of  action  are  not  the  same  and  the  parties  are  different,  on 
the  theoiT  that  these  matter  not,  since  the  defendant  is  charged 
in  both  suits  with  negligence.  It  has  been  authoritatively  held  that 
res  adjudicata  must  be  upon  the  merits  and  upon  a  judgment;  that 
convenience  and  public  policy  require  that  issues  which  the  parties 
have  submitted  to  a  court  of  competent  jurisdiction  and  had  deter- 
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mined  are  put  to  rest,  and  are  not  to  be  reopened  and  relitigated; 
that  their  adjudication  is  conclnsive,  in  all  Bubsequent  controversies 
between  them,  where  the  same  matter  comes  ag'ain  directly  in  ques- 
tion. House  V.  Lockwood,  137  N.  Y.  268,  33  N.  E.  595.  This  is  not 
a  case  that  posslblj  might  be  successfully  invoked  by  the  defendant 
setting  ap  a  former  adjudication,  and  we  find  that  Reilly  t.  Paving 
Co.,  14  App.  Div.  242,  43  N.  Y.  Supp.  536,  manifestly  does  not  apply, 
since  the  parties  are  not  the  same.  Such  a  judgment  might  be  suc- 
cessfully urged  by  the  defendant  as  a  bar,  and  the  plaintiff,  if  citing 
and  using  it,  would  only  do  so  to  his  failure  of  recovery.  The  many 
cases  referred  to  by  the  appellant  on  his  brief  would  seem  to  bear 
out  the  doctrine  of  estoppel,  but  do  not  go  to  the  extent  and  limit 
of  absolute  res  adjudicata,  nnless  the  parties  be  the  same  and  the 
subject-matter  the  same  in  both  actions.  And  this  is  the  view  in 
the  decision  of  the  United  States  circuit  court  of  appeals  (Bailroad  Co. 
V.  Gumby,  39  C.  C.  A.  455, 99  Fed.  192)  in  causes  of  action  much  closer 
to  the  line  than  the  one  now  before  us.  The  appellant  would  cer- 
tainly find  his  action  barred  here  were  the  municipal  court  judg- 
ment rendered  between  the  identical  parties  (Reilly  v.  Paving  Co., 
31  App.  Div.  302,  52  N.  Y.  8.  817);  and  how  shall  we  say  that, 
had  there  been  ten  or  more  occupants  of  the  wagon,  each  with  his 
individual  injury  and  action,  we  must  hold  here,  as  matter  of  law 
and  irrespective  of  further  proof,  that  each  one  of  the  ten  is  blame- 
less, and  did  not  contribute  to  the  accident  by  his  own  interference 
or  carelessness,  because  the  owner  of  the  vehicle,  one  of  his  fellow 
passengers,  had  recovered  in  another  court  for  an  injury  to  his 
property?  And  yet  this  is  where,  by  natural  sequence,  the  plainti£F 
would  bring  us,  if  we  pursue  to  its  legitimate  conclusion  the  very 
astute  and  completely  presented  theory  of  his  learned  counsel. 

As  announced  by  appellant  upon  the  argument,  if  we  sustain  the 
ruling  below  as  to  this  principal  question  there  is  no  need  of  further 
considering  the  case;  but  we  have  examined  those  portions  of  the 
charge  of  the  trial  justice  against  which  exceptions  are  noted,  and 
find  them  well  supported  by  authority.  Judgment  and  order  shoold 
be  affirmed,  with  costs. 

Judgment  and  order  affirmed,  with  costs. 

PITZSIMONS,  C.  J.,  and  O'DWYER,  J.,  concur. 


<85  Misc.  Rep.  131.) 

CURLET  T.  F.  &  M.  SCHAEFER  BREWING  CO. 
(City  Court  of  New  York,  General  Term.    May,  190L.) 

OOWSOLIDATIOTf  OF   CaUSKS— POWEIl   OF    COUnT. 

The  city  court  of  New  York  has  power  to  remove  from  the  mnnldpal 
court  and  consolidate  with  an  action  pending  In  the  dty  court  an  ac- 
tion In  such  municipal  court  between  the  same  parties,  where  the  causes 
of  action  arise  out  of  the  same  transactloo,  and  are  provable  by  the 
same  evidence. 

Appeal  from  special  term. 
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Action  by  Patrick  Oarley  against  the  F.  &  M.  Schaefer  Brewing 
Company.  Prom  an  order  denying  a  motion  J>y  defendant  to  re- 
move to  said  conrt  an  action  commenced  in  the  municipal  conrt 
and  to  consolidate  it,  defendant  appeals.    Reyersed. 

Argued  before  HASCALL  and  O'DWYER,  JJ. 

Hirsh  &  Basquin,  for  appellant. 
Keating  &  Squiers,  for  respondent. 

PER  CURIAM.  An  action  was  brought  in  the  municipal  court  of 
the  city  of  New  York  about  October  3,  1900,  to  recover  $311  alleged 
to  be  due  from  the  defendant  to  the  plaintifE  for  rent  of  a  store 
known  as  No.  159  South  Eighth  street,  borough  of  Brooklyn.  The 
complaint  seta  forth  two  causes  of  action, — the  first  for  a  balance 
of  JIG  for  rent  for  the  month  of  April,  1900;  and  the  second  for 
rent  for  thfe  months  of  June,  July,  August,  September,  and  October, 
1900,  and  water  taxes,  under  a  renting  alleged  to  have  taken  place 
about  April  20,  1900,  for  one  year  from  May  1,  1900,  at  J660  per 
year,  and  |26  water  taxes.  On  the  return  day  of  the  summons  the 
defendant  answered,  denying  all  the  material  allegations  of  the  com- 
plaint, and  gave  an  undei-^king  for  the  removal  of  the  action  to 
this  court.  An  order  directing  such  removal  was  accordingly  made. 
The  issues  have  been  duly  noticed  for  trial,  and  the  case  is  on  the 
calendar  of  this  court  The  second  action  was  brought  in  the  mu- 
nicipal court  of  the  city  of  New  York  about  February  27,  1901,  to 
recover  f220  alleged  to  be  due  from  the  defendant  to  the  plaintiff 
for  rent  of  said  premises  for  the  months  of  November  and  Decem- 
bCT,  1900,  and  Jannary  and  February,  1901,  under  the  same  letting 
set  forth  in  the  second  cause  of  action  in  the  complaint  in  the  first 
action.  Under  section  1366  of  chapter  378  of  the  Laws  of  1897 
(charter  of  the  city  of  New  York),  an  action  can  only  be  removed 
to  the  city  court  from  the  municipal  court  of  the  city  of  New  York 
upon  the  giving  of  an  undertaking  where  the  amount  sought  to  be 
recovered  exceeds  $250.  The  defendant,  therefore,  made  the  mo- 
tion for  removal  and  consolidation.  No  affidavits  were  submitted 
by  the  plaintiff  in  opposition  to  the  motion.  The  city  court  of  the 
city  of  New  York  has  the  power  to  remove  to  that  court,  and  con- 
solidate with  an  action  pending  there,  an  action  brought  in  the 
municipal  court  of  the  city  of  New  York.  Code  Civ.  Proc.  §§  817, 
818,  3347;  McKay  v.  Reed,  12  Abb.  N.  C.  58,  note.  The  two  ac- 
tions were  brought  in  favor  of  the  same  plaintiff  against  the  same 
defendant  for  causes  of  action  that  might  be  joined.  The  nature 
of  the  causes  of  action  was  identical,  arose  out  of  the  same  trans- 
action, was  to  be  proved  by  the  same  evidence,  and  the  same  de- 
fenses were  made  to  each  cause  of  action.  The  denial  of  the  mo- 
tion subjects  the  defendant  to  two  litigations,  and  the  decision  in 
the  municipal  court  in  the  second  action  would  in  a  great  measure 
determine  the  prior  action  in  this  court.  Sire  v.  Kneuper  (Com. 
PL)  3  N.  Y.  Supp.  533;  Carter  v.  Sully  (Super.  N.  Y.)  19  N.  Y.  Supp. 
244.  If  plaintiff  desired  to  show  that  the  granting  of  the  motion 
would  in  some  way  prejudice  him,  he  should  have  submitted  affl- 
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davits  to  that  effect  The  motion  should  hare  been  granted.  Or- 
der appealed  from, reversed,  and  motion  granted,  with  flO  coats 
and  diebureements  to  diefendant  to  abide  the  event. 

Order  reversed,  and  motion  granted,  with  f  10  costs  to  defendant 
to  abide  event 


PBOPLB  ex  rel.  60ETTINO,  Commissioner  of  Pabllc  CSiarities,  v. 
SCHNITZBR. 

(Kings  Coiinty  Court    March  2,  1901.) 

HnsBAND  AWD  Wife— DnroBCB— Abandonmbkt  of  Wipk. 

The  pendency  of  a  dlTorce  suit  Instituted  by  a  husband  in  the  supreme 
court,  and  an  order  therein  requiring  the  husband  to  pay  temporary 
alimony,  does  not  defeat  the  Jurisdiction  of  the  magistrate's  court  of  a 
proceeding  against  the  husband  for  the  abandonment  of  the  wife,  and  to 
require  him  to  malce  provision  for  her  support. 

Appeal  from  magistrate's  conrt 

Proceeding  by  the  people,  on  the  relation  of  A.  H.  Goetting,  com- 
missioner of  public  charities,  against  John  Schnitzer  for  the  aban- 
donment of  his  wife,  and  to  compel  her  support  by  the  defendant. 
From  a  judgment  of  conviction  in  the  magistrate's  court,  defendant 
appeals.    AflBrmed. 

The  defendant,  John  Schnitzer,  brought  action  in  the  supreme  conrt  for  a 
separation.  His  wife  made  a  motion  for  alimony  and  counsel  fee,  and  four 
dollars  a  week  allmouy  during  the  pendency  of  the  action  was  granted. 
Schnitzer  refused  to  pay  this  sum,  and  his  wife  applied  to  Justice  Worth, 
at  the  Sixth  district  magistrate's  court,  for  a  warrant  for  his  arrest  as  a 
disorderly  person.  Code  Cr.  Proc.  §  899.  A  certified  Copy  of  the  order  of 
the  supreme  court  was  handed  to  the  Justice  on  the  arraignment,  and  a 
motion  made  to  discharge  the  defendant  on  the  ground  that  this  order  of  a 
Justice  of  the  supreme  court  robbed  the  city  magistrate  of  Jurisdiction;  cit- 
ing People  V.  CuUen,  153  N.  Y.  629,  47  N.  E.  894.  Motion  denied.  Defendant 
tried  and  convicted,  and  ordered  to  pay  two  deilars  a  week  for  the  support 
of  his  wife,  and  to'  furnish  a  bond  in  the  sum  of  $104.    Defendant  appealed. 

William  P.  Connell,  for  appellant. 

John  Whalen  (Ralph  E.  Jacobs,  of  counsel),  for  respondent. 

nUBD,  J.  Upon  conflicting  evidence  the  magistrate  has  found 
that  the  defendant  willfullv  abandoned  his  wife.  The  case  cited 
by  the  appellant  (People  v.'Cullen,  153  N.  Y.  629,  47  N.  E.  894)  is 
not  in  point.  In  that  case  a  separation  had  been  effected  by  a  de- 
cree in  an  action  by  the  wife.  There  is  no  separation,  but  an  aban- 
donment, in  this  case.  The  suit  in  which  the  order  for  alimony  was 
obtained  was  the  husband's  suit,  and  it  is  still  pending.  The  mere 
pendency  of  the  suit  cannot  oust  the  magistrate  of  jurisdiction,  for 
it  may  not  succeed. 

Judgment  affirmed,  with  costs. 
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MERINO  T.  IfUNOZ. 

(Supreme  Gonrt,  Appellate  Division,  First  Department    July  9,  1901.) 

DspoaiTioiia— Order  for  Commissiok — Modification. 

Where,  on  application  by  a  nonresident  plaintiff  for  commission  to 
examine  nonresident  witnesses,  the  opposing  affidavit  avers  that  plain- 
tut  has  purposely  omitted  his  name  as  a  witness  to  embarrass  defendant 
In  obtaining  certain  evidence  in  his  possession,  the  order  grauting  the 
commission  will  be  modified  by  requiring  plaintiff's  name  Inserted,  un- 
less he  stipulates  to  be  present  at  the  trial  for  examination. 

Appeal  from  special  term,  New  York  comity. 

Action  by  Pedro  A  Merino,  as  surviving  partner  of  Pedro  N. 
Merino  &  Sons,  against  Leontine  C.  Munoz,  as  executor,  etc.,  of  Jose 
M.  Munoz,  deceased.  From  an  order  granting  plaintiff's  motion  to 
take  testimony  on  commission  in  England,  defendant  appeals.  Modi- 
fled. 

Plaintiff,  who  resided  in  London,  England,  applied  for  commission 
to  take  the  testimony  of  certain  witnesses  in  London.  In  defendant's 
opposing  afSdavit,  which  it  was  claimed  was  not  contradicted,  it 
was  contended  that  plaintiff  was  in  possession  of  documentary  evi- 
dence essential  to  the  defense,  and  purposely  kept  his  name  out  of  the 
commission,  to  put  obstacles  in  tiie  way  of  defendant's  examining 
him  or  obtaining  the  use  of  such  evidence.  The  order  granting  the 
commission  omitted  the  substitution  of  plaintifTs  name,  and  defend- 
ant appealed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTEESON,  O'BRIEN, 
INGBAHAM,  and  LAUGHUN,  JJ. 

Henry  Major  for  appellant. 
James  L.  Bishop,  for  respondent. 

PER  CDBIAM.  We  think  that  this  order  granting  plaintiff's  mo- 
tion for  a  commission  to  England  to  take  testimony  should  be  modi- 
fied by  requiring  the  plaintiff  to  stipulate  that  he  will  be  present  upon 
the  trial  for  examination,  or,  if  he  is  to  remain  in  England,  that  his 
name  be  inserted  in  the  commission  as  one  of  the  parties  to  be  ex- 
amined there,  so  that  the  defendant  may  obtain  the  benefit  of  his 
examination,  and  of  the  production  of  such  documents  as  he  may 
have  which  are  material  and  relevant  to  the  issues. 

Order  modified  accordingly,  without  costs. 


(63  App.  DlT.  78.) 

MORRIS  T.  METROPOLITAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1901.) 

L  Stbbbt  Railroads— OoiiLisions—Nboliobncb—Qusstionb  for  Jury. 

The  driver  of  a  brougham,  accompanied  by  plaintiff's  Intestate,  who 
was  seated  with  him,  seeing  street  cars  approaching  on  either  side  of 
the  crossing,  checked  his  horse,  and,  after  they  passed,  started  across 
the  track,  when  a  collision  occurred  with  a  car  following  one  of  the 
others.  The  car  following  gave  no  notice  of  its  approach,  and  Its  speed 
was  not  checked  until  the  collision  was  imminent  The  driver  did  not 
notice  the  following  car,  and  It  did  bot  appear  whether  or  not  deceased 
71  N.Y.S.— 21 
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looked  for  an  approaching  car  before  the  brougham  was  driven  on  the 
track.    The  street  was  lighted,  and  there  was  no  obstmction  to   the 
view.    Beld,  that  the  questions  of  the  company's  negligence  and  the  de- 
ceased's contributory  negligence  were  for  the  Jury. 
Il  Sake — Imputed  Negliqknck— Instkdctions. 

Where  deceased,  at  the  time  of  the  collision  wtth  a  street  car,  w«» 
seated  with  the  driver  of  his  father's  carriage,  and  It  did  not  appear 
that  he  had  any  control  over  such  driver,  so  as  to  create  tlie  rdatlon  of 
master  and  servant.  It  was  not  error  to  instruct  that  he  was  not  re- 
sponsible for  any  negligence  of  the  driver. 

IL  Same— Dauaobs— ExcEssivENESS. 

In  a  suit  for  negli;;ently  causing  the  death  of  a  16  year  old  son,  who 
resided  with  his  fattier,  and,  being  on  tlie  eve  of  graduation,  was  in 
position  to  greatly  aid  him  in  bis  business,  a  verdict  for  $7,600  wU  not 
be  disturbed  as  excessive. 

Tan  Brunt,  P.  J.,  dissenting. 

Appeal  from  trial  term,  New  Tork  comity. 

Action  bj  Charles  B.  Morris,  as  administrator,  etc.,  of  Leslie  B. 
Morris,  deceased,  against  the  Metropolitan  Street-Railway  Company. 
From  a  judgment  in  favor  of  plaintiff  and  an  order  denying  defend- 
ant's motion  for  a  new  trial,  it  appeals.    AfSrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHLIN, 
(yBRIEN,  and  INGRAHAM,  JJ. 

Charles  F.  Brown,  for  appellant. 
Edmund  L.  Mooney,  for  respondent. 

INGRAHAM,  J.  The  serious  question  presented  In  this  case  is  as 
to  whether  there  was  evidence  to  justify  a  finding  of  the  jury  that  the 
defendant  was  negligent.  The  facts  are  not  disputed,  the  defend- 
ant offering  no  evidence.  The  defendant  operates  a  line  of  electric 
cars  upon  Eighth  avenue,  in  the  city  of  New  York,  and  on  the  night 
of  December  9,  1898,  between  half-past  11  and  12  o'clock,  the  plain- 
tiff's intestate  received  injuries  which  resulted  in  his  death,  caused 
by  the  collision  of  a  brougham  in  which  he  was  riding  and  one  of  the 
cars  of  the  defendant's  railroad.  The  sister  of  the  plaintiff's  intes- 
tate and  her  companions  were  riding  inside  the  brougham,  and  he 
was  riding  on  the  driver's  seat  with  the  driver.  The  brougliam  pro- 
ceeded westerly,  through  126th  street,  intending  to  cross  Eighth  ave- 
nue at  that  street.  Upon  approaching  Eighth  avenue,  two  cars,  one 
going  north  and  the  other  going  south,  passed  each  other  at  the  cross- 
ing of  the  street.  The  driver  of  the  brougham,  seeing  these  cars  ap- 
proaching, checked  the  speed  of  his  horses  to  allow  the  cars  to  pass. 
After  they  passed,  the  brougham  proceeded  to  cross  the  track,  the 
driver  testifying  that  he  at  the  time  was  looking  ahead,  bat  in  look- 
ing ahead  could  see  the  track  both  to  the  north  and  south  as  far  as 
the  middle  of  the  block.  He  saw  no  other  car  approaching,  and  drove 
on  the  track.  As  his  horse  was  on  the  track,  he  noticed  a  car  ap- 
proaching rapidly  from  the  south.  He  at  once  pulled  around  his 
horse  to  the  north,  the  car  striking  the  front  wheel  of  the  brougham, 
and  carrying  it  along  until  it  reached  a  column  of  the  elevated  rail- 
road just  north  of  12Cth  street.  In  consequence  of  this  collision,  the 
plaintiff's  intestate's  arm  was  forced  through  the  glass  front  of  the 
brougham,  and  an  artery  in  his  arm  was  severed,  which  resulted  in 
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his  death.  Neither  the  plaintiff's  intestate  nor  the  driver  was  throwB 
from  the  broagham  nor  was  the  horse  injured.  There  is  an  electric 
lijiht  on  the  corner  of  126th  street  and  Eighth  avenue,  and  the  street 
seems  to  have  been  sufficiently  lighted  to  enable  the  ai)pi*oaching  car- 
riage to  be  seen.  The  car  was  also  brilliantly  lighted,  and  there 
seems  to  have  been  no  obstruction  which  would  prevent  any  one  from 
seeing  the  car.  There  was  evidence  to  show  that  no  gong  was  sound- 
ed or  notice  of  the  approaching  of  the  car  given.  There  was  no  evi- 
dence to  show  whether  the  deceased  looked  for  an  approaching  car 
before  the  brougham  was  driven  upon  the  track.  The  driver  testified 
that  the  deceased  did  not  speak  to  him  as  they  approached  the  track, 
and  that  if  he  had  requested  him  to  stop  for  any  reason  he  would  have 
ht  once  stopped.  I  have  arrived  at  the  conclusion  that  there  was  evi- 
dence to  justify  a  finding  that  the  defendanf s  motorman  was  negli- 
gent. We  are  entitled  to  assume  that  if  the  motorman  had  been  at- 
tending to  his  duties  he  could  have  seen  the  brougham,  that  the  driver 
intended  to  cross  the  track,  and  that  he  had  checked  the  speed  of  his 
horse  for  the  purpose  of  allowing  the  car  immediately  preceding  that 
which  collided  with  the  brougham  to  pass.  It  must  have  been  evi- 
dent to  the  motorman  that  a  collision  was  imminent  unless  either  the 
car  or  the  brougham  would  stop.  There  is  nothing  to  show  that  at 
this  time  of  night  the  cars  were  run  so  frequently  that  a  person  about 
to  cross  the  track  would  consider  it  probable  that  one  car  would  im- 
mediately follow  another,  and  the  motorman,  seeing  a  carriage  ap- 
proaching the  track,  evidently  intending  to  cross  after  a  car  preced- 
ing his  car  had  passed,  was  certainly  bound  either  to  check  the  speed 
of  his  car  or  to  give  some  notice,  by  a  bell  or  otherwise,  of  the  ap- 
proaching car.  The  car  was  closely  following  another  car,  proceed- 
ing in  the  same  direction,  and  a  car  had  also  passed  it  going  south. 
These  cars,  with  the  noise  accompanjing  their  operation,  would  nat- 
urally distract  the  attention  of  the  driver  waiting  to  cross  the  track. 
The  passage  at  the  crossing  of  these  two  cars,  one  preceding  the  car 
that  collided  with  the  carriage,  and  another  car  proceeding  to  the 
south,  which  must  have  passed  the  colliding  car,  as  the  carriage  was 
approaching  the  track,  imposed  the  duty  upon  the  motorman  of  the 
colliding  car  to  take  some  precaution  to  prevent  a  collision,  either  by 
giving  notice  of  his  approach,  or  by  so  checking  the  speed  of  the  car 
that  he  could  hold  it  in  control.  According  to  the  uncontradicted 
evidence,  no  such  precaution  was  taken.  No  notice  of  the  approach- 
ing car  was  given,  and  the  speed  of  the  car  apparently  was  not  checked 
until  the  collision  was  imminent.  I  think  upon  these  facta  it  was  a 
question  for  the  jury  as  to  whether  there  was  negligence  on  the  part 
of  the  defendant. 

The  question  of  contributory  negligence  was  also  for  the  jury.  It 
is  undoubtedly  true  that  the  plaintiff,  riding  upon  his  carriage  along- 
side of  the  driver,  was  bound  "to  learn  of  the  danger  and  avoid  it  if 
practicable"  (Brickell  v.  Railroad  Co.,  120  N.  Y.  290,  24  N.  E.  449); 
and  in  approaching  this  track  he  was  bound  to  use  his  faculties  to 
ascertain  whether  or  not  cars  were  approaching,  and  to  do  what  he 
ought  to  avoid  the  collision.  There  is  no  evidence  as  to  whether  the 
deceased  looked  or  not.    The  driver  testified  that  he  did  not  notice 
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what  the  deceased  did,  as  he  was  attending  to  his  duty  of  safely  driy- 
ing  the  horse;  but  the  situation  adverted  to  in  discussing  the  question 
of  the  defendant's  negligence — the  passing  of  these  two  cars,  to  allow 
which  the  driver  had  checked  the  speed  of  his  horse,  the  fact  that  the 
Bouth-bound  car  must  have  passed  the  north-bound  car  within  the 
block  south  of  the  crossing  of  126th  street,  the  fact  that  a  car  going 
to  the  north  had  just  passed — were  all  facts  which  the  jury  could  con- 
sider in  deteimining  whether  or  not  it  was  negligence  for  the  driver, 
or  plaintiff's  intestate  seated  with  the  driver,  to  attempt  to  cross  the 
track  behind  the  north-bound  car.  The  lights  of  the  south-bound  car 
as  it  passed  the  car  that  collided  with  the  brougham  would  naturally 
cause  some  confusion  to  a  person  about  to  cross  the  track  as  to 
whether  there  was  a  car  approaching,  and,  under  the  circumstances, 
we  cannot  say  that  it  was  as  a  matter  of  law  negligence  for  a  person 
about  to  cross  this  track  in  failing  to  see  the  approaching  car,  espe- 
cially where  no  signal  of  its  approach  was  given.  Upon  this  question 
of  the  contributory  negligence  of  a  passenger  crossing  a  city  street 
upon  which  these  electric  cars  are  operated  we  have  not  adopted  the 
strict  rule  that  is  applied  to  a  person  crossing  a  steam  railway  in 
the  country.  The  fact  that  these  cars  are  constantly  passing  upon 
these  city  streets,  and  the  greater  control  that  those  in  charge  of  the 
cars  have  over  them,  do  not  require  from  a  person  about  to  cross  the 
street  the  same  care  that  is  required  in  crossing  a  steam  railroad 
running  through  a  country  district  at  a  high  rate  of  speed.  Evidence 
to  justify  a  finding  that  those  in  charge  of  street  cars  are  negligent 
would  generally  require  the  submission  of  the  question  of  contribu- 
tory negligence  to  the  jury,  and  we  think  that  in  this  case  the  ques- 
tion of  contributory  negligence  was  one  for  the  jury. 

The  court  submitted  this  question  of  the  plaintiffs  contributory 
negligence  by  a  charge  which  was  certainly  as  favorable  to  the  de- 
fendant as  it  was  entitled  to,  and,  "under  all  the  circumstances,  we 
think  that  question  was  properly  submitted  to  the  jury.  The  court 
charged  the  jury  that  the  deceased  was  not  responsible  for  any  neg- 
ligence of  the  driver  of  this  carriage,  but  in  that  we  think  there  was 
no  eiTor.  The  driver  was  not  the  servant  of  the  deceased.  The  car- 
riage belonged  to  the  deceased's  father,  and  was  used  on  this  night  to 
convey  the  deceased,  his  sister,  and  her  companions  home;  and,  while 
the  driver  testified  that  if  the  deceased  had  requested  him  to  stop  he 
would  have  done  so,  there  was  no  evidence  to  show  that  the  driver 
was  under  the  control  and  direction  of  the  deceased,  so  as  to  create 
the  relation  of  master  and  servant.  WTiere  the  relation  of  master 
and  servant,  as  between  a  person  using  a  vehicle  of  this  kind  and  the 
driver,  does  not  exist,  and  where  it  is  not  shown  that  the  driver  was 
under  the  express  control  of  the  person  using  the  vehicle  so  that  the 
driver  was  bound  to  obey  orders  given  him,  then  it  cannot  be  said 
that  the  negligence  of  the  driver  is,  as  a  matter  of  law,  to  be  imputed 
TO  the  passenger.  It  is  true  that  in  such  a  case,  as  in  all  cases  to 
recover  for  negligence,  the  plaintiflE  is  bound  to  show  that  he  was  free 
from  contributory  negligence,  and,  where  a  passenger  is  seated  along- 
side of  the  driver  of  a  vehicle  of  this  kind,  it  is  undoubtedly  his  duty 
to  exercise  his  faculties  to  discover  approaching  danger,  and,  by  corn- 
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municating  the  fact  to  the  driver  or  otherwise,  endeavor  to  avoid  it. 
That  is  the  extent,  I  think,  to  which  the  case  of  Brickell  v.  Eailroad 
Co.,  supra,  goes.  The  rale  as  stated  in  that  case  is:  "It  is  no  less 
the  duty  of  the  passenger,  where  he  has  the  opportunity  to  do,  than 
of  the  driver,  to  learn  of  danger,  and  avoid  it  if  practicable;"  but 
that  rule  relates  to  the  duty  of  the  passenger,  and  not  to  the  duty  of 
the  driver;  and  if  the  passenger  neglects  to  use  such  facilities  as  are 
available  to  ascertain  the  approach  of  danger,  and  inform  the  driver, 
or  take  other  practicable  means  to  avoid,  the  passenger  is  guilty  of 
negligence  which  would  prevent  him  from  recovering.  In  all  these 
cases  it  is  the  lack  of  care  on  the  part  of  the  passenger,  and  not  the 
lack  of  care  on  the  part  of  the  driver,  which  would  prevent  a  recov- 
ery. In  this  case,  as  we  look  at  it,  the  same  obligation  was  upon  the 
deceased  as  was  upon  the  driver  to  use  his  faculties  to  ascertain  and 
avoid  the  danger.  It  was,  of  course,  the  driver  who  could  stop  the 
horse  before  attempting  to  cross  in  front  of  the  approaching  car;  but, 
to  entitle  the  plaintiff  to  recover,  the  deceased  was  bound  to  use  or- 
dinary diligence  to  ascertain  the  approach  of  danger,  and  inform  the 
driver  to  enable  him  to  avoid  the  collision.  As  we  have  seen,  it  was 
not  negligence,  as  a  matter  of  law,  for  the  deceased  to  fail  to  notice 
this  approaching  car.  The  duty  upon  both  the  driver  and  the  de- 
ceased was,  under  these  circumstances,  substantially  the  same,  ex- 
cept that  if  the  deceased  had  seen  the  approaching  car,  and  had  re- 
quested the  driver  to  stop,  and  the  driver,  notwithstanding,  had 
driven  on,  then  the  driver  would  have  been  guilty  of  contributory  neg- 
ligence; but  it  is  quite  clear  that  the  deceased  would  not  have  been 
chargeable  with  such  negligence.  It  was  not,  therefore,  error  for  the 
court  to  refuse  to  charge  that  any  negligence  of  the  driver  could  be 
imputed  to  the  deceased. 

The  only  other  question  presented  by  the  appellant  is  that  the  ver- 
dict of  $7,500  was  excessive.  The  plaintiff  was  a  bright  boy,  16  years 
of  age,  and  was  residing  with  his  father.  He  was  at  that  time  at- 
tending school,  from  which  he  expected  to  graduate  during  the  year. 
He  was  in  the  habit  of  assisting  his  father  in  his  business  on  Sat- 
nrdays,  and  for  four  or.  five  weeks  in  the  summer.  He  was  strong 
and  healthy,  had  displayed  the  qualities  of  a  bright  active  boy  in  his 
father's  business,  and,  his  education  being  about  finished,  he  was  in 
a  position  to  aid  his  father  in  his  business.  We  said  upon  the  former 
appeal  in  this  case: 

"We  think  that  the  evidence  In  this  case  fairly  shows  that  this  life 
would  have  been  of  substaotial  pecuniary  value  to  bis  father.  Physically, 
be  was  splendidly  equipped;  mentally,  he  was  strong  and  vigorous.  The 
Immediate  time  had  arrived  when  the  cost  and  expense  which  his  father 
had  bestowed  npon  him  and  borne  gave  great  promise  of  return.  It  was 
this  fact  which  the  Jury  were  to  consider,  and  to  which  much  weight 
has  been  attached  by  the  courts."    51  App.  Dlv.  515,  64  N.  Y.  Supp.  878. 

Under  these  circumstances,  we  do  not  think  it  can  be  said  that 
an  award  of  $7,500,  as  the  pecuniary  loss  sustained  by  the  father 
by  the  death  of  his  son,  was  excessive,  and  the  judgment  and  order 
appealed  from  should  be  aflQrmed,  with  costs.  All  concur,  except 
VA2J  BRUNT,  P.  J.,  who  dissents. 
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FTJLLEETON  v.  METROPOLITAN  ST.  BY.  CO. 

(Snpreme  Court,  Appellate  Division,  First  Department    July  9,  1901.) 

L  Street    Railwatb— Opbbatiok    of    Cab— Nbowobncb— Etidbkcb— Boffi- 

CIENCT. 

Defendant'*  car  was  running  fait,  and  the  motorman,  when  he  was 
within  125  feet  of  a  child  which  was  approaching  the  track,  heard  a 
woman  scream  In  the  second  story,  and  looked  in  that  direction,  and 
then  looked  back  into  the  car,  and  did  not  discover  the  child  until  close 
upon  It  Held,  that  the  evidence  was  sufficient  to  support  a  finding  that 
the  motorman  was  negligent 

It   SAira— REqtIBSTBS   iKSTRnCTIOM. 

Where  the  substance  of  a  requested  instruction,  in  so  far  as  It  was 
applicable  to  the  evidence,  was  fully  submitted  in  the  general  charge^  it 
was  not  error  to  refuse  the  requested  instruction. 
%  Samk— Speed  of  Car— Proof. 

Where  there  was  no  evidence  o(  what  was  the  ordinary  speed  of  elec- 
tric cars  in  the  streets  of  the  dty,  an  Instruction  that  If  defendant's  car 
was  being  managed  with  ordinary  care,  and  was  rumilug  at  the  ordi- 
nary BpeeA  of  electric  cars  lawfully  authorized  to  be  operated  on  the 
streets  of  the  city,  plaintiff  could  not  recover,  was  property  refused. 

t.  BAHE— EVTDBRCB— ADMISSIBrLITT. 

Where  a  small  child  was  injured  by  a  street  car  in  front  of  the  prem- 
ises where  It  lived,  evidence  that  the  ehlld'e  mother  was  in  poor  health 
and  that  its  father  was  dead  was  properly  admitted,  as  bearing  on  the 
question  of  the  contributory  negligence  of  the  parents  in  allowing  the 
child  on  the  street 

S.  DaMAOES— PBRgOSAI.  Irjuribs. 

Whwe  the  injuries  sustained  by  a  small  child  necessitated  the  amputa- 
tion of  one  limb,  and  two  toes  from  the  other,  a  verdict  of  ^,401.20  was 
not  excessive. 

Van  Brunt  P-  3f  and  Ingraham.  J.,  dlsBentlng. 

Appeal  from  trial  term,  New  York  county. 

Action  b,y  John  Pullerton,  an  infant,  by  Phoebe  Ann  Pnllerton, 
his  guardian  ad  litem,  against  the  Metropolitan  Street-Railway  Com- 
pany. From  a  judgment  in  favor  of  plaintiff  for  f3,401.20,  and 
from  an  order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Ar^ed  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIEN. 
INGRAHAM,  and  I^UGHLIN,  JJ. 

Charles  F.  Brown,  for  appellant. 
Edward  A.  Sumner,  for  respondent.  ' 

PATTERSON,  J.  This  is  an  action  to  recover  damans  for  per- 
sonal injuries  sustained  by  an  infant  non  sui  juris,  through  the  al- 
lied negligence  of  the  defendant's  servant,  under  the  following 
circumstances:  On  the  3d  of  August,  1897,  the  child  strayed  from 
the  apartment  in  a  tenement  house  iu  which  he  lived  with  his  mother, 
at  the  southeast  comer  of  East  lltith  street  and  Park  avenue,  in 
the  city  of  New  York.  Before  leaving  the  house,  he  had  been 
playing  in  a  room  in  which  his  mother  had  left  him,  the  door  of 
which  room  was  closed  with  a  catch  lock,  but  in  some  undisclosed 
way  it  was  opened  so  that  the  child  wandered  from  the  room  into 
the  street.  While  playing  with  some  other  children,  he  attempted 
to  cross  East  116th  street,  opposite  the  house  No.  122,  a  distance 
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some  300  feet  east  of  Park. avenue.  While  upon  the  sontherljr 
track  the  child  was  struck  by  one  of  the  defendant's  cars,  and  re- 
ceived injnries  which  necessitated  an  ampatation  of  one  of  bis  legs 
and  two  toes  of  the  remaining  foot.  In  front  of  the  premises  No. 
122  East  116th  street,  when  the  boy  left  the  sidewalk,  there  was 
standing  an  ash  cart,  a  little  to  the  east  of  the  point  at  which  the 
boy  left  the  sidewalk.  The  car  which  strnck  him  had  come  down 
Park  avenue,  and  turned  the  corner  into  116th  street.  As  it  came 
along  the  street,  two  of  the  witnesses  testified,  it  was  proceeding 
at  a  very  rapid  rate  of  speed;  one  of  them  fixing  it  at  18  miles 
an  hour;  another,  at  about  9  miles.  Testimony  on  behalf  of  the 
plaintiff  locates  the  car  from  100  to  125  feet  distant  from  the  boy 
when  he  was  first  observed  upon  the  track.  The  defendant's  theoiy, 
testified  to  by  the  motorman,  is  that  the  plaintiff  was  not  seen  un- 
til the  car  was  within  about  6  feet  of  him;  and  the  suggestion  is 
that  the  position  of  the  ash  cart  was  such  that  the  motorman  could 
not  see  the  boy  as  he  was  leaving  the  curb.  There  was  evidence 
to  support  the  claim  of  negligence  of  the  motorman.  One  of  the 
witnesses  for  the  plaintiff  testified  that  the  car  was  proceeding  at 
a  very  rapid  rate,  and  was  at  the  distance  of  from  100  to  125  feet 
from  the  boy  when  a  woman  in  the  second  story  of  the  house  No. 
122,  seeing  the  child  was  in  danger,  screamed.  Thereupon,  accord- 
ing to  the  testimony  of  this  witness,  the  motorman  slackened  the 
speed  of  the  car,  and  looked  up  to  the  window  of  the  house  No. 
122,  where  the  woman  was  standing;  and  then  some  one  inside 
the  car  screamed,  and  the  motorman  looked  back  into  the  car,  and, 
as  he  did  so,  let  go  the  brake,  and  the  car  moved  rapidly  ahead 
again.  Then  the  motorman,  apparently  seeing  the  child,  put  on 
the  brake,  and  stopped  the  car  after  it  had  run  over  the  child.  The 
negligence  attributed  to  the  motorman  is  apparent,  if  the  jury  be- 
lieved the  testimony  of  the  plaintiff's  witnesses,  which  they  evi- 
dently did.  Had  the  motorman  been  attentive  and  looked  before 
him,  according  to  the  plaintiff's  theory,  which  the  jury  have  adopted, 
he  could  not  have  failed  to  see  the  boy;  and  his  carelessness  while 
running  the  car  through  the  street  at  such  a  high  rate  of  speed, 
even  if  it  were  limited  to  9  miles,  was  sufficient  to  authorize  the 
jury  to  find  for  the  plaintiff  on  the  issue  of  negligence  of  the  de- 
fendant. There  was  a  sharp  conflict  on  that  issue,  but  the  whole 
testimony  was  submitted  to  the  jury  in  a  very  clear,  fair,  and  in- 
stmctive  charge  of  the  learned  judge  who  presided  at  the  trial. 
That  charge  has  been  the  subject  of  some  criticism  by  the  appel- 
lant, who  argues  that  while  "it  is  an  excellent  review  of  the  testi- 
mony, and  a  clear  statement  of  the  questions  to  be  decided  by  the 
jury,  yet  it  is  defective  in  that  nowhere  did  the  learned  judge  in- 
struct the  jury  as  to  the  legal  effect  of  their  conclusion  ujjon  the 
facts."  There  is  no  exception  taken  in  the  record  to  the  failure  of 
the  judge  to  state  to  the  jury  the  legal  effect  of  the  facts  as  they 
might  find  them.  The  issues  presented,  and  the  obligation  of  the  plain- 
tiff to  sustain  the  burden  of  proof  upon  those  issues,  and  a  review  of 
the  testimony  bearing  upon  them,  were  very  plainly  stated  to  the 
jnry,  who  certainly  knew  what  was  before  ihem  for  determination, 
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and  what  tbe  necessary  legal  result  of  their  conclusion  upon  the 
evidence  must  be.  But  the  criticism  referred  to  is  made  to  give  en- 
forcement to  the  contention  that  the  learned  judge  should  hare 
charged  a  request  for  an  instruction  to  tbe  jury  in  the  following 
words: 

"If  the  Jury  find  from  all  the  evidence  In  this  case  that  the  defendant's 
car  was  being  managed  with  ordinary  care,  and  was  run  at  the  ordinary 
speed  of  electric  cars  lawfully  authorized  to  be  operated  In  the  streets  of 
this  city,  and  that  the  approach  of  the  plaintiff  towards  the  track  was  not 
observed  by  the  motorman  In  consequence  of  the  presence  of  the  ash  cart 
on  the  right-hand  side  of  the  street,  then  the  plaintiff  cannot  recover,  and  the 
defendant  Is  entitled  to  a  verdict" 

In  answer  to  this  request,  tbe  court  said,  "I  decline  to  charge 
other  than  I  have  already  charged." 

The  appellant  insists  that  it  was  entitled  to  this  specific  instruc- 
tion. Upon  a  careful  consideirtion  of  the  main  charge,  and  of  the 
disposition  made  by  the  learned  judge  of  other  requests  for  in- 
structions made  by  the  appellant,  we  think  no  error  was  committed 
to  the  prejudice  of  the  appellant  by  the  refusal  of  the  court  to  give 
the  specific  instraction  now  under  consideration.  It  might  be  sufS- 
cient  to  say  that  it  was  properly  refused  because  it  embraced  in 
combination  various  propositions,  and  that  one  of  them  had  no 
foundation  in  the  proof.  There  was  no  evidence  to  show  what  is 
"the  ordinary  speed  of  electric  cars  lawfully  authorized  to  be  oper- 
ated in  the  streets  of  this  city,"  and  the  trial  judge  might  very  well 
have  declined  to  consider  the  request  upon  that  ground.  But,  pass- 
ing that,  as  perhaps  being  altogether  technical,  we  find  that  the 
court  instructed  the  jury  as  follows: 

"The  duty  of  the  motorman  was  to  manage  his  car  in  a  reasonably  pm- 
dent  and  careful  manner,  having  in  view  all  the  conditions  which  surrounded 
him  at  the  particular  place  where  he  was.  It  was  his  duty  to  keep  his  car 
imder  reasonable  control,  so  that  he  could  manage  it  with  suflScient  prompt- 
ness to  stop  it  promptly  if  occasion  arose  to  do  so.  And,  while  there  must 
be  conceded  to  vehicles  of  this  kind  a  right  to  run  at  a  considerable  rate  of 
speed,  yet  that  rate  of  speed  must  in  all  cases  be  such  as  is  reasonable  and 
safe  in  view  of  the  correlative  rights  of  persons  upon  the  streets.  As  I  have 
already  said,  the  rate  of  speed  then  becomes  an  Important  factor  in  this 
case;  and  It  is  for  yon  to  determine  what  that  speed  was,  and  whether  or 
no  the  motorman,  in  view  of  all  the  surrounding  circumstances,  acted  as  a 
prudent  and  careful  person  in  permitting  his  car  to  attain  that  rate  of  speed." 

That  was  a  correct  statement  of  the  law  applicable  to  the  case, 
and  was  equivalent  to  that  much  of  the  request  under  consideration 
as  related  to  evidence  that  the  defendant's  car  was  being  managed 
with  ordinary  care.  But  the  court,  at  the  request  of  the  defendant, 
also  charged  the  jury  as  follows: 

"If  the  Jury  find  from  the  evidence  in  this  case  that  the  motorman  in 
charge  of  the  defendant's  car,  as  soon  as  he  saw  or  ought  to  have  seen  the 
peril  of  the  child,  applied  the  brake  and  used  his  best  efforts  to  stop  the  car, 
and  that  said  car  was  stopped  as  soon  as  the  same  could  have  been  done  by 
the  exercise  of  ordinary  care  under  the  circumstances  of  the  case,  and  hav- 
ing reference  to  the  descending  grade  on  which  the  car  was  running,  then 
the  plaintiff  cannot  recover,  and  the  defendant  is  entitled  to  a  verdict." 

Here,  again,  is  an  instruction  which,  from  the  condition  of  the 
record,  we  most  assimie  was  given  to  tbe  jury  (for  there  is  no  ez- 


Digitized  by 


Google 


Sup.   Ct.)  FULLERTOM   T.  METROPOLITAN  8T.  BY.  CO.  329 

ception  to  its  not  being  charged,  and  no  claim  has  been  made  be- 
fore us  that  it  was  not  charged),  which  stated  a  proper  rule  as  to 
the  duty  of  the  motorman.  The  term  of  the  request  which  refers 
to  the  ash  cart  is  fairly  included  in  that  portion  of  the  main  charge 
which  refers  to  the  testimony  of  the  man  in  charge  of  the  cart,  to 
the  effect  that  the  boy  ran  out  from  behind  the  cart,  and  just  as 
he  got  to  the  edge  of  the  rail  the  car  came  down  and  struck  him. 
Thus  the  spirit  and  substance  of  the  refused  request  were  put  be- 
fore the  jury,  and  the  trial  justice  was  not  bound  to  accept  a  formu- 
lation of  a  charge  from  the  defendant's  counsel,  provided  he  laid 
before  the  jury,  as  he  did,  a  proper  rule  of  law,  including,  in  sub- 
stance, those  elements  which  were  contained  in  the  refused  request. 

It  is  urged  by  the  appellant  that  the  court  erred  in  allowing  tes- 
timony that  the  plaintiff's  father  was  dead,  and  that  his  mother 
was  in  a  poor  condition  of  health.  It  is  suggested  that  that  tes- 
timony was  offered  and  had  the  tendency  to  excite  the  sympathies 
of  the  jury,  as  in  the  caae  of  Lipp  v.  Otis  Bros.  &  Co,  161  N.  Y. 
559,  56  N.  E.  79.  But  the  testimony  was  l^itimate,  and  was  prop- 
erly received,  as  bearing  upon  the  subject  of  the  contributory  neg- 
ligence of  the  parents  of  the  child.  He  being  non  sui  juris,  and 
not  responsible  for  negligence,  it  was  necessary  for  the  plaintiff  to 
show  that  his  parents  had  not  been  remiss  in  their  care  of  the 
child.  The  duty  of  looking  after  the  child  would  have  been  incum- 
bent, not  upon  one  parent,  but  upon  both.  It  was  therefore  proper 
to  show  that  the  father  was  dead,  and  it  was  also  permissible  to 
show  that  the  mother  was  in  such  a  condition  of  health  that  she 
could  not  bestow  upon  the  child  more  care  than  she  did  exercise 
when  she  left  him,  as  she  supposed,  in  a  secure  position  in  one  of 
the  rooms  of  her  apartment.  All  this  testimony  was  directed  to 
relieving  the  parents  of  the  child  from  the  imputation  of  negligence 
on  their  part,  and  the  case  is  therefore  unlike  that  of  Lipp  v.  Otia 
Bros.  &  Co.,  supra,  where  the  only  possible  object  of  such  testimony 
as  is  there  considered  was,  as  pointed  out  in  the  opinion  of  the 
court  of  appeals,  to  excite  the  sympathy  of  a  jury  because  of  the 
poverty  of  those  dependent  for  support  upon  the  person  whose  death 
was  the  subject  of  the  inquiiy  in  that  action. 

The  case  before  us  requires  no  further  consideration  upon  any 
of  the  exceptions  presented,  and,  in  view  of  the  grave  injuries  this 
child  has  sustained,  we  cannot  say  that  the  damages  awarded  by 
the  jury  are  excessive. 

The  judgment  and  order  appealed  from  should  be  afSrmed,  with 
costs. 

O'BRIEN  and  LAUGHLTN,  JJ.,  concur.  VAN  BRUNT,  P.  J., 
dissents. 

IN6RAHAM,  J.  I  dissent.  The  negligence  of  the  defendant 
seems  to  be  predicated  chiefly  upon  the  speed  at  which  the  car  was 
running  at  the  time  of  the  accident.  The  testimony  of  the  wit- 
nesses for  the  plaintiff  as  to  the  speed  of  the  car  varied  consider- 
ably; one  testifying  that  its  speed  was  18  miles  an  hour,  while  au>^ 
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other  said  it  wtm  ^oing  very  fast, — aboat  9  miles  an  hoar;  the  case 
ahowiug  tbe  Dsaal  confusion  wliidi  obtains  when  witnesses  under- 
take to  fix  the  speed  of  a  moTing  vehicle  in  the  street.  Upem  this 
testimony  the  question  as  to  the  speed  of  the  cax  was  a  fact  for  the 
jury,  and  I  think  the  defendant  was  entitled  to  have  the  jury  in- 
stratted,  as  requested  by  its  counsd,  that  if  they  should  find  from 
all  the  evidence  that  the  defendant's  car  was  beiug  managed  with 
ordinary  care,  and  was  run  at  the  ordinary  speed  of  ^ectric  cars 
lawfully  authorized  to  be  operated  in  the  streets  of  the  city,  and 
that  the  approach  of  the  plaintiff  upon  the  track  was  not  observed 
by  the  motonnan  in  consequence  at  the  presence  of  the  ash  cart 
on  the  right-hand  side  of  ihe  street,  then  the  plaintiff  cannot  rfr 
cover.  The  phrase,  "run  at  the  ordinary  rate  of  speed  ot  electric 
cars  lawfully  authorized  to  be  operated  in  the  streets  of  the  city,'" 
clearly  means  the  ordinary  speed  at  which  it  was  prudent  to  oper- 
ate such  a  car  in  this  locality.  It  is  sought  in  the  prevailing  opin- 
ion, by  adding  together  detached  portions  of  the  charge  with  other 
requests  of  the  defendant  which  were  charged,  to  show  that  this 
request  was  substantially  complied  with.  But  I  think  in  this  case 
the  defendant  was  entitled  to  have  presented  to  the  jury  the  con- 
crete statement  of  the  conditions  which  would  require  them  to  find 
a  verdict  in  its  favor,  and  the  refusal  to  charge  this  gpedfle  re- 
quest was,  I  think,  reversible  error. 


(C3  App.  DIv.  2G4.) 

DUNHAM  ▼.  DUNHAM  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1801.) 

WlU/8— COMPBTBMCT — U»DUK  iNFMTBMCB — VeKDICT. 

Deceased  was  78  years  of  age,  and  enjoyed  good  health  nntU  atxtnt 
a  month  before  she  made  her  -will,  -which  was  seven  -weeks  before  her 
death.  She  left  four  sons,  three  daughters,  and  children  of  a  deceased 
son.  One  daughter  married  at  an  early  age.  Plaintiff  and  the  t-wo  other 
sons,  who  contested  the  -will,  married  and  left  the  homestead.  None  of 
the  married  children  ever  contributed  to  testatrix's  support,  except  plain- 
tiff, who  in  20  years  had  given  her  $100.  The  defendants,  the  two  un- 
married daughters,  -were  sole  legatees.  They  had  always  lived  -with 
testatrix.  One,  a  seamstress,  had  for  over  24  years  earned  from  $6  to 
$11  per  week,  all  of  -which  she  gave  to  her  mother.  The  other  had 
taught  for  30  years,  and  gave  her  mother  $28  per  month.  Three  years 
before  her  death,  testatrix  said  she  was  going  to  leave  everything  to  the 
unmarried  daughters,  and  asked  a  friend  to  write  a  note  for  testatrix 
stating  that  she  did  not  leave  it  to  her  sons  and  married  daughter,  be- 
cause they  never  contributed  to  her  support.  After  the  will  -was  drawn, 
and  two  days  before  It  was  executed,  this  friend  wrote  such  note,  which 
testatrix  then  signed.  There  was  some  evidence  of  failing  physical  and 
mental  powers  during  the  three  months  preceding  her  death.  The  at- 
tending physician  visited  her  twice  before  and  twice  after  the  will  -was 
executed,  and  believed  her  of  sound  mind.  She  paid  her  o-wn  bills  up 
to  within  three  weeks  of  her  death,  and  kept  charge  of  her  money  to  the 
last.  She  visited  -with  her  neighbors  until  some  time  after  the  -will  was 
made,  and  they  noticed  no  indications  of  failing  mental  powers.  Ttie 
three  subscribing  witnesses  testified  that  when  she  executed  the  -will  she 
was  about  the  house,  and  apparentlly  in  usually  good  health.  Beld,  that 
a  verdict  that  decedent  was  incompetent  or  unduly  Influenced  by  defend- 
ants in  the  execution  of  the  will  was  not  JustUied,  and  should  be  set 
aside. 
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Appeal  from  trial  t&na,  New  York  county. 

Action  by  John  S.  Dunham  against  Margaret  J.  Dunham  and 
another,  individually  and  as  executi'ices  of  the  will  of  Margaret  Dun- 
ham, deceased,  to  determine  the  validity  of  the  will.  From  a  judg- 
ment that  the  instrument  was  not  the  last  will  of  deceased,  and 
from  an  order  denying  a  new  trial,  defendants  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  asd  PATTERSON,  O'BRIEN, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Robert  L.  Redfleld,  for  appellants. 
Hector  M.  Hitchings,  for  respondent. 

LAUGHLIN,  J.  The  will  was  executed  and  attested  in  due  form 
on  the  11th  day  of  August,  1898,  and  the  testatrix  died  at  her  home, 
1741  Bathgate  avenne,  borough  of  the  Bronx,  New  York  City,  on 
the  30th  day  of  the  following  September.  After  a  contest  by  all 
the  children  except  appellants  and  their  brother  Lewis,  the  instru- 
ment was  duly  admitted  to  probate  in  the  surrogate's  court  of  New 
York  county  on  the  27th  day  of  July,  1899.  This  action  was  then 
brought,  pursuant  to  section  2653a  of  the  Ciode  of  Civil  Procedure, 
to  determine  its  validity  by  a  jury  trial  in  this  court.  On  the  trial 
of  the  issue  the  jury  was  instructed  that  the  will  was  properly  exe- 
cuted, but  it  was  left  to  them  to  determine  whether,  on  account 
of  incompetency  of  decedent,  or  the  exercise  of  undue  influence  on 
the  part  of  appellants,  the  instrument  produced  was  her  last  will, 
and  they  found  that  it  was  not  The  learned  trial  justice  enter- 
tained a  motion  upon  his  minutes  to  set  aside  the  verdict  and  grant 
a  new  trial,  and  it  was  argued  at  length.  Decision  was  reserved, 
however,  and  he  died  before  a  determination  of  the  motion.  A  case 
containing  all  the  evidence  was  thereafter  duly  agreed  ^pon  and 
certified.  Appellants  then  made  this  motion  on  the  case  at  special 
term  to  set  aside  the  verdict  and  for  a  new  trial,  and  respondent  at 
the  same  time  moved  for  a  judgment  on  the  verdict,  and  for  costs 
and  an  additional  allowance.  These  motions  were  heard  together, 
and  resulted  in  the  judgment  and  orders  appealed  from. 

At  the  time  of  her  death  decedent  had  ?2G5  in  money,  and  was  the 
owner  of  the  house  and  lot  where  she  lived,  of  the  value  of  |6,500, 
and  which  had  been  the  family  homestead  for  more  than  30  years. 
The  will  devises  and  bequeaths  all  of  her  property  to  the  appellants. 
Her  husband  died  in  1879.  Decedent  left  as  her  heirs  at  law  and 
next  of  kin  four  sons,  three  daughters,  and  two  grandsons,  children 
of  a  deceased  son.  At  that  time  her  household  consisted  of  the 
appellants,  her  son  Lewis,  and  the  two  grandsons.  As  has  been 
seen,  Lewis  was  not  a  contestant.  The  daughter  Mary  Gordon  mar- 
ried and  left  home  at  an  early  age.  The  plaintiff  and  the  sons  Peter 
and  Theodore  also  married  and  left  the  homestead.  Their  visits 
home  were  not  frequent,  and  their  habits  were  intemperate.  It  ap- 
pears, too,  that  the  respondent  and  his  brother  Theodore  were  harsh 
at  times  in  their  treatment  of  their  mother  and  sisters  when  they 
did  visit  them.  None  of  decedent's  married  children  contributed 
anything  towards  the  maintenance  of  the  parental  domicile,  except 
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plaintiff,  who  testified  that  daring  a  period  of  20  years  he  gave  hi» 
mother  as  much  as  $100.  On  the  other  hand,  it  appears  without  a 
dispute  that  the  appellants  were  affectionate  daughters,  kind  and 
attentive  to  their  mother,  and  regularly  turned  over  to  her  their 
earnings.  Elizabeth  was  a  dressmaker  or  seamstress,  and  for  up- 
ward of  24  years  she  assisted  her  mother  with  the  housework,  did 
the  family  sewing,  and  earned  from  f 6  to  $11  per  week,  all  of  which 
was  given  to  her  mother.  Lewis  gave  his  mother  $5  per  week  when 
working.  Margaret  had  been  teaching  for  30  years,  and  gave  her 
mother  $28  per  month,  and  contributed  considerable  in  addition,  in 
supplies,  household  furnitnre,  and  furnishings.  This  evidence  is  not 
disputed,  and  is  also  corroborated  by  disinterested  witnesses,  except 
as  to  the  amounts.  The  decedent  is  described  as  a  woman  about 
5  feet  4  inches  tall,  and  weighing  about  200  pounds.  Up  to  the  1st 
of  July,  1898,  she  appears  to  have  enjoyed  uniformly  good  health. 
She  was  78  years  of  age.  She  possessed  fair  intellectual  attain- 
ments, and  sought  to  give  her  children  educational  advantages.  She 
could  read  and  write,  and,  Margaret  testifies,  would  at  times  encour- 
age her  two  grandchildren  by  competing  with  them  in  writing,  and 
would  spell  words  with  them.  Mary  A.  Cullen,  a  disinterested  wit- 
ness, except  that  she  is  a  friend  of  the  appellants,  testifies  that 
about  three  years  previous  to  her  death  the  decedent  told  her  that 
she  was  going  to  make  a  will  and  leave  her  property  to  her  two 
daughters,  and  wished  her  to  write  a  note  for  her  stating  that  she 
did  not  leave  it  to  her  sons  and  married  daughter  because  they 
had  never  contributed  to  her  support.  On  the  9th  day  of  August, 
1898,  two  days  before  the  execution  of  the  will  in  suit,  but  after  it 
had  been  drawn  and  had  been  left  at  the  house  and  was  ready  for 
execution,  this  witness,  at  the  request  of  decedent,  drew  the  following 
letter  or  note,  which  she  thereupon  signed  in  her  presence: 

"To  Whom  It  may  Concern:  As  my  sons  Lewia,  John,  Peter,  Theodore, 
and  my  deceased  son  Frank  did  not  help  me  to  make  or  keep  my  house,  and 
as  my  daughter  Mary,  wife  of  Alex.  Gordon,  married  at  an  early  age  and 
left  me,  I  think  It  Is  but  Just  to  leave  my  property  to  my  daughters  Mar- 
garet and  Elizabeth,  who  have  aided  and  taken  care  of  me. 

"New  York,  August  9th,  1898.  Margaret  Dunham." 

Emma  A.  Forster  testified  that  in  the  latter  part  of  July,  1898, 
the  decedent  told  her  mother,  in  her  presence,  that  she  was  going 
to  make  a  will,  and  asked  her  to  be  a  witness  to  the  will,  and  told 
her  the  same  reasons  for  giving  her  property  to  the  girls  that  was 
afterwards  expressed  in  the  above  note.  Mary  J.  Bassford,  another 
witness,  testifies  that  she  told  her  substantially  the  same  thing  in 
July,  1898.  Wilhelmina  Phelps,  another  witness,  testifies  that  be- 
tween the  1st  and  8th  of  August,  preceding  her  death,  decedent 
came  to  her  house  and  asked  concerning  Mr.  Guernsy,  the  lawyer 
whom  she  afterwards  employed  to  draw  her  will.  The  witness  rec- 
ommended him,  and  decedent  then  said  she  was  going  to  leave  her 
property  to  Margaret  and  Elizabeth,  and  assigned  the  same  reasons 
for  so  doing.  There  is  no  dispute  that  as  early  aa  July  15,  1898, 
the  decedent  began  to  be  ill.  Dr.  Joyce  was  called  in  on  the  23d, 
and  was  there  again  on  the  24th.    He  called  her  ailments  vertigo 
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and  naosea.    The  plaintifl  offered  evidence  tending  to  prove,  directly 
and  by  admisBiona  of  the  appellants,  that  the  decedent  had  for  some 
three  months  or  more  prior  to  her  death  been  accustomed,  more 
or  less,  to  repeat  herself  in  conversation;   that  she  was  unable  to 
sleep,  and  would  sit  by  the  window  most  of  the  nighttime;    that 
she  was  subject  to  dizzy  spells,  and  did  not  go  out  alone;   that  she 
had  hallucinations,  especially  about  going  to  Woodlawn,  and  about 
her  property,  erroneously  believing  it  to  be  mortgaged;   that  she 
talked  incoherently,  and  had  to  be  assisted  out  of  her  chair,  and  had 
to  be  supported  when  walking,  and  dragged  her  feet  along;   that 
she  would  sit  for  hours  in  her  chair,  looking  out  of  the  window 
-with  a  vacant  stare;  that  on  July  23d  she  started  out  for  a  walk, 
and  after  going  about  100  feet  became  nnable  to  move  her  limbs, 
and  had  to  be  supported  and  helped  back  to  the  house,  where  she  sat 
for  hours  without  moving  or  speaking;   that  finally,  on  September 
23d,  she  was  confined  to  her  bed,  and  slept  from  Tuesday,  Septem- 
ber 27th,  to  Friday,  September  30th,  with  a  brief  awakening  on  the 
28th,  owing  to  a  blast  in  the  street,  and  died  on  the  30th  from 
cerebral  hemorrhage.    On  a  recital  of  most  of  these  assumed  facts, 
a  medical  expert,  who  had  never  seen  decedent,  gave  it  as  his  opin- 
ion that  the  decedent  was  suffering  from  senile  dementia.    But  he 
also  testified  that,  without  seeing  her  at  the  time,  it  was  impossible 
to  say  what  might  have  been  the  extent  of  her  lack  of  mental  power 
at  any  particular  time;  and  he  did  not  assume  to  say  that  she  did 
not  have  lucid  intervals,  or  show  that  she  did  not  have  sufficient 
mind  or  memory  to  make  a  will.    The  witnesses  for  the  respondent 
who  testified  to  such  facts  as  were  disputed  by  the  appellants  were 
Andrew  B.  Gordon,  a  son  of  Mary  Gordon,  one  of  the  contestants, 
who  saw  his  grandmother  the  decedent,  only  three  or  four  times 
between  the  23d  of  July  and  the  24th  of  September,  but  could  not 
tell  when;  Margaret  E.  Mulhern,  also  a  daughter  of  said  Mary  Gtor- 
don,  who  saw  the  decedent  about  July  10th,  again  about  the  26th  or 
28th,  and  again  about  August  15th;  Mary  A.  Gordon,  one  of  the  con- 
testants ;  Mary  A.  Trainer,  disinterested,  who  saw  the  deceased  only 
on  the  15th  of  August;    and  Harry  A.  Dunham,  son  of  one  of 
the  contestants,  who  saw  his  grandmother  only  on  the  7th  and 
8th  of  August.    The  appellants  were  given  credibility  by  being  called 
as  witnesses  by  the  respondents  to  give  material  evidence,  but  re- 
spondents objected  to  their  testifying  as  to  their  mother's  condi- 
tion, on  the  ground  that  they  were  rendered  incompetent  by  section 
829  of  the  Code  of  Civil  Procedure.    It  appears  that  decedent  man- 
aged the  house  up  to  the  last  year  of  her  life,  and  paid  her  own 
bills  up  to  within  three  weeks  of  her  death,  and  kept  charge  of 
her  own  money  to  the  last.    She  was  sufficiently  well  and  strong 
to  go  in  bathing  in  the  Sound  on  July  4th.    On  the  other  hand. 
Dr.  Joyce,  the  attending  physician,  testifies  that  he  was  called  to 
see  decedent  on  July  23,  24,  August  24,  and  September  19,  1898; 
that  there  was  nothing  peculiar  about  her  eyes,  nor  incoherent  in  her 
speech,  that  he  noticed;  that  she  was  not  in  bed  on  any  of  these  oc- 
casions; that  the  day  of  his  first  visit  she  had  an  anxious  look, — 
disturbed  as  to  her  condition;  that  he  conversed  with  her  for  five  or 
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ten  minutes;  and  that  he  believes  that  she  was  of  aonnd  mind. 
Letitia  McGowan,  who  lived  npstairs  in  decedent's  house,  testifies 
that  she  saw  decedent  almost  daily,  and  spent  much  time  in  her 
company;  that  decedent  walked  about  the  house  alone,  and  out  in 
the  garden  and  on  the  street;  that  on  the  15th  of  August  decedent 
came  to  her  room  and  listened  to  a  neighbor  play  on  tie  piano,  and 
that  on  the  first  Sunday  in  September  decedent  went  out  on  the 
grass  plot  and  had  her  picture  taken  with  others  ot  her  family; 
that  she  noticed  nothing  peculiar  in  decedent's  walk,  conversation, 
expression,  or  countenance;  that  she  never  mentioned  mortgages 
on  the  property,  nor  did  she  ever  hear  of  her  sitting  hours  with  a 
vague  stare  in  her  eyes.  Wilhelmina  Phelps  testifies  that  she  had 
known  decedent  for  25  or  30  years ;  that  she  saw  decedent  in  July, 
1898,  at  decedent's  house,  and  again  at  witness'  own  house  on  the 
8th  and  15th  of  August;  that  decedent  asked  about  Mr.  &uern8y 
as  a  lawyer,  and  said  she  was  going  to  make  a  will  and  leave  her 
property  to  her  two  girls;  that  witness  suggested  that  it  might 
make  trouble,  and  decedent  replied  that  she  could  not  help  it  if  it 
did;  that  decedent  walked  into  her  yard  and  up  two  steps,  and  sat 
on  the  third,  and  walked  away  again,  and  did  not  nse  a  cane  or  any- 
thing else  to  walk  with.  Emma  A.  Forster  saw  the  decedent  fre- 
quently between  July  15th  and  the  time  of  her  death,  and  never 
saw  anything  unusual  about  her  walk,  eyes,  or  actions.  Decedent 
did  tell  her  she  was  expecting  an  assessment  for  widening  the  street 
and  curbing  the  sidewalk.  Mary  J.  Bassford,  79  years  of  age,  and 
a  friend  of  decedent  for  25  years,  testified  that  she  saw  decedent 
often  during  the  summer  of  1898  at  witness'  house  and  at  decedent's 
house;  that  the  decedent  called  at  her  house  August  10th;  that 
the  two  houses  were  nine  blocks  apart.  And  Elizabeth  testified 
that  she  and  her  mother  walked  there  on  that  day.  Mrs.  Bassford 
testified  further  that  she  had  frequent  conversations  with  decedent, 
and  nothing  peculiar  attracted  her  attention;  that  decedent  never 
mentioned  mortgages,  and  did  not  repeat  herself;  that  her  eyes 
were  bright,  and  she  was  able  to  walk  without  assistance,  and  was 
active  on  her  feet  generally.  This  is  the  witness  who  testified  to 
the  reasons  decedent  gave  for  leaving  her  property  to  her  daughters. 
The  respondent  also  vouched  for  the  credibility  of  the  three  sub- 
scribing witnesses  to  the  will,  by  calling  them  as  witnesses;  and 
they  each  and  all  testified  that  the  decedent  was  up  and  about  and 
able  to  move  around,  and  was  apparently  in  usually  good  health 
and  strength,  on  the  day  of  the  execution  of  the  will.  The  decedent 
on  the  11th  of  August,  1898,  executed  the  will,  which  is  simple  in 
its  terms;  and,  under  the  circumstances,  the  testamentary  disposi- 
tion of  property  therein  made  is  perfectly  sane  and  natural.  There 
is  no  evidence  of  undue  influence.  The  appellants  did  nothing  that 
would  not  be  expected  of  dutiful  daughters,  responsible  for  the  care 
of  their  aged  mother,  to  whom  they  were  devoted,  and  who  was 
fond  of  them.  There  is  no  evidence  that  she  did  not  desire  them 
with  her  constantly,  or  that  they  were  not  acting  solely  at  her  in- 
stance in  what  they  did  towards  effecting  the'  execution  of  the  will. 
A  careful  examination  and  consideration  of  the  evidence,  a  brief 
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summary  of  the  essential  features  of  which  we  have  endeaTored 
to  epitomize,  leads  irresistibly  to  the  conclusion  that  the  finding  of 
insufficient  testamentary  capacity  to  make  a  yalid  will  is  against 
the  weight  of  evidence.  The  right  of  testamentary  disposition  would 
be  unsubstantial,  and  of  doubtful  value  if  the  courts  would  decline 
to  set  aside  a  verdict  of  incompetency  supported  only  by  evidence 
tending  to  show  old  age  advancing  more  rapidly  than  ordinarily, 
and  the  preliminary  ^mptoms  of  approaching  dissolution.  In  view 
of  the  circumstanees,  we  have  no  hesitancy  in  saying  that  it  appears 
to  be  explainable  only  on  the  theory  that  it  is  the  result  of  passion, 
prejudice,  or  inattention  to  duty  on  the  part  of  the  jury. 

It  follows  that  the  judgment  and  orders  appealed  from  should 
be  reversed  oa  the  ground  that  the  verdict  is  against  the  weight 
of  evidence,  and  a  new  trial  granted,  with  costs  to  appellants  to 
abide  the  event.    All  concur. 


(63  App.  DIv.  161.) 

MSARX  V.  OORVIN  et  aL 

(Supreme  Court,  Appellate  Divlslra,  First  Department    Tnfy  9,  1901.) 

1.    BVIDBHOB— CoMMnNICATIONS    -WITH     PERSONS     SuiCB     DeCKASKD— CONTKBBA- 

TIOH8  wrrH  Thtrd  Persons. 

Under  Code  C!It.  Proc.  J  829,  disqualifying  a  party  from  testlfylag  as 
to  communications  with  one  since  deceased,  the  party  cannot  testify  that 
deceased,  her  mother,  said  to  a  third  person.  In  presence  of  witness: 
"This  [referring  to  witness]  Is  my  only  child.  This  Is  the  one  I  want  the 
property  held  In  tmst  for  by  the  church." 
IL  Samb — DeciiAratiohb  of  Grantor — ADMissiBrLiTT. 

Declarations  of  a  grantor,  made  after  his  grant,  cannot  be  received  In 
evidence  to  the  prejudice  of  his  grantee's  rights,  or  parsons  claiming  un- 
der them. 
Si  Trusts— EviDBKCB — Dbolabatioiis  aoainbt  Interest — Reversible  Errob. 

Evidence  that  a  parent  told  witness,  before  he  bad  conveyed  the  prop- 
erty in  questloa,  and  while  he  was  In  possession,  that  bis  daughter  had 
given  him  money  to  assist  In  purchasing  a  home,  which  money  he  spent 
for  the  property  In  question,  and  that  at  her  parent's  death  she  was  to 
have  the  home,  was  admissible^  as  against  the  parent's  interest,  in  a 
BUtt  to  establish  a  trust. 

(yBrXau  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Suit  by  Rose  M.  Leary  against  Lizzie  J.  Corvln  and  the  Church 
of  St.  Mary  to  establish  a  trust.  From  a  judgment  dismissing  the 
complaint,  plaintiff  appeals.    Reversed. 

For  former  opinion,  see  60  N,  Y.  Supp.  563. 

Ai^ued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHUN, 
O'BRIEN,  and  INGRAHAM,  JJ. 

J.  Aspinall  Hodge,  Jr.,  for  appellant. 

David  McClure,  for  respondent  Corvin. 

Michael  Scanlan,  for  respondent  Church  of  St.  Mary. 

McLaughlin,  J.  This  action  was  brought  to  have  a  deed  of 
certain  real  estate  in  the  city  of  New  York,  executed  by  the  father 
and  mother  of  tite  plaintiff  to  the  defendant  the  Church  of  St.  Mary, 
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declared  a  deed  of  trust  for  the  plaintiff,  and  to  Bet  aside  a  deed 
from  the  church  to  the  defendant  Oorvin,  and  to  compel  her  and 
the  church  to  account  for  the  proceeds  of  a  certain  mortgage;  also 
for  certain  rents,  issues,  and  profits.  The  defendants  had  a  judg- 
ment dismissing  the  complaint,  from  which  the  plaintiff  has  ap- 
pealed. 

There  is  little  dispute  as  to  the  facts.  The  judgment  is  attacked 
mainly  upon  the  ground  of  errors  alleged  to  have  been  committed 
by  the  trial  court  in  excluding  certain  testimony.  The  conceded 
facts  are  fully  set  forth  in  the  opinion  delivered  by  the  learned  jus- 
tice sitting  at  special  term,  from  which  and  the  evidence  in  the 
case  it  appears  that  in  March,  1874,  the  plaintiff — an  only  child, 
and  then  over  23  years  of  age — deposited  to  her  credit  in  two  savings 
banks  in  the  city  of  New  York  the  sum  of  {1,385;  that  in  1875  she 
drew  this  money  from  the  banks,  and  gave  it  to  her  father,  Patrick 
J.  Corvin,  in  pursuance  of  an  understanding  that  he  and  her  mother,  ■ 
Mary  Corvin,  would  purchase  a  house  for  a  home,  where  they  would 
all  live  until  the  death  of  her  parents,  and  at  their  death  the  plaintiff 
should  have  the  house  for  her  own.  At  that  time  it  was  contem- 
plated that  a  house  located  on  Broome  street,  in  the  city  of  New 
York,  would  be  purchased,  but,  owing  to  some  diflSculty  with  refer- 
ence to  the  title,  the  purchase  was  not  made,  and  no  place,  in  fact, 
was  purchased  until  1880,  although  between  1875  and  that  time 
the  father  was  on  the  lookout  for  a  suitable  place.  In  1880  the  fa- 
ther purchased  the  premises  described  in  the  complaint,  paying 
therefor  $6,500,  subject  to  two  mortgages, — one  for  fl,500,  and 
one  for  |l,0b0, — and  in  making  the  purchase  he  used  the  money  pre- 
viously given  to  him  by  his  daughter  (he  having  continued  to  hold 
it  in  the  meantime)  and  other  money  given  to  him  by  his  wife.  Im- 
mediately following  the  purchase,  the  father  and  mother  went  into 
and  continued  in  possession  until  their  deaths;  the  latter  dyin{» 
in  1892,  and  the  former  in  1898.  It  also  appeared  that  the  plaintiff 
was  married  to  Martin  J.  Leary  in  1874,  and  soon  after  the  pur- 
chase of  the  premises  they  commenced  to,  and  at  different  intervals 
between  that  time  and  1890  did,  occupy  a  portion  of  the  house,  for 
which  rent  was  paid;  that  there  were  misunderstandings  between 
the  plaintiff's  husband  and  her  mother;  that  during  this  time  the 
plaintiff  used  intoxicating  liquors  to  such  an  extent  that  she  spent 
much  time  in  a  sanitarium  for  the  purpose  of  having  such  habit 
cured  or  corrected.  In  1890  the  father  and  mother  of  the  plaintiff 
conveyed  the  premises  to  the  defendant  the  Church  of  St.  Mary  for 
a  nominal  consideration;  the  church,  for  a  like  consideration,  recon- 
veying  to  them,  and  each  of  them,  an  estate  for  life.  On  the  20th 
of  December,  1892,  the  church,  pursuant  to  a  resolution  of  its  board 
of  trustees,  applied  to  the  supreme  court  for  leave  to  sell  the  prem- 
ises to  the  defendant  Lizzie  J.  Corvin,  then  Lizzie  J.  Hurley,  for  the 
expressed  consideration  of  fl4,500.  The  application  was  granted, 
and  an  order  made  permitting  the  sale  to  be  made,  and  the  chnrch, 
on  the  22d  of  December,  executed  a  deed  of  conveyance  to  her  of  the 
premises  in  question.  On  the  same  day  that  this  deed  was  exe- 
cuted Patrick  J.  Corvin  released,  for  a  nominid  consideration,  to 
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Lizzie  J.  Hurley,  his  interest  in  the  premises,  and  she  thereupon; 
mortgaged  the  same  to  certain  parties  for  the  sum  of  f 6,000,  f  1,000 
of  which  she  retained,  and  the  other  f  5,000  she  gave  to  the  church, 
which  was  all  the  church  received  for  the  transfer.  Immediately 
following  the  giving  of  the  mortgage,  she  reconveyed  to  Patrick 
J.  Corvin,  subject  to  the  mortgage,  a  life  estate  in  the  premises. 
On  the  9th  of  February,  1893,  Patrick  J.  Corvin  married  the  defend- 
ant Lizzie  J.  Corvin,  and  from  that  time  they  occupied  the  premises 
until  the  death  of  Patrick,  since  which  time  she  has  continued  in 
such  occupancy.  Shortly  after  the  death  of  the  father,  the  plaintiff 
brought  this  action  for  the  relief  before  stated. 

Upon  the  trial  the  plaintiff  testified  that  just  before  the  deed  was 
given  to  the  church  she  was  called  into  a  room  in  which  were  her 
mother  and  Father  Hughes,  who  was  the  pastor,  and  also  the  treas- 
urer and  one  of  the  trustees,  of  the  defendant  church,  and  that  her 
mother  then  said  to  Father  Hughes:  "This  is  my  only  child.  This 
is  the  one  I  want  the  property  held  in  trust  for  by  the  church." 
This  testimony  was  subsequently  stricken  out  by  the  court,  to  which 
the  plaintiff  took  an  exception;  and  this  is  the  first  error  alleged 
on  the  part  of  the  appellant  as  calling  for  a  reversal  of  the  judgment. 
We  are  of  the  opinion  that  this  testimony  was  properly  stricken  out. 
It  was  not  admissible  under  section  829  of  the  Code  of  Civil  Pro- 
cedure. It  was,  under  the  circumstances,  the  same  as  though  the 
plaintiff  had  participated  in  the  conversation.  In  re  Bemsee's  Will, 
141  N.  Y.  389,  36  N.  E.  314;  In  re  Dunham,  121  N.  Y.  575,  24  N.  E. 
932;  In  re  Eysaman's  Will,  113  N.  Y.  62,  20  N.  E.  613,  8  L.  B.  A.  599; 
Holcomb  v.  Holcomb,  95  N.  Y.  316;  Bumham  v.  Bumham,  46  App. 
Div.  513, 62  N.  Y.  Supp.  120.  Nor  did  the  court  err  in  excluding  testi- 
mony as  to  declarations  made  by  Patrick  J.  Corvin  after  he  had  con- 
veyed the  premises  to  the  church.  Declarations  or  acts  of  a  grantor, 
made  subsequently  to  his  grant,  cannot  be  received  to  the  prejudice 
of  his  grantee's  rights,  or  persons  claiming  under  them.  Williams 
V.  Williams,  142  N.  Y.  156,  36  N.  E.  1053;  Sanford  v.  Ellithorp,  95 
N.  Y.  48;  Vrooman  t.  King,  36  N.  Y.  477;  Jackson  v.  Aldrich,  13 
Johns.  106;  Padgett  v.  Lawrence,  10  Paige,  180,  40  Am.  Dec.  232. 
We  are,  however,  of  the  opinion  that  the  court  erred  in  striking  out 
the  testimony  as  to  declarations  made  by  Patrick  J.  Corvin  prior  to 
the  conveyance  to  the  church.  The  witness  Galvin  testified  that  she 
had  a  conversation  with  the  father  and  mother  of  the  plaintiff  in 
January,  1886.    She  was  then  asked  the  following  question: 

"Q.  Will  you  tell  us  what  the  conversation  was  then  with  Mr.  and  Mrs. 
Corvin,  In  your  presence,  respecting  the  purchase  which  had  been  made  of 
this  house,  and  what  It  was  purchased  for,  and  so  on?  A.  I  had  been  over 
to  Brooklyn,  to  call  upon  Mrs.  Leary.  She  had  a  child  that  was  very  sick, 
and  I  took  the  child  home  to  her  grandmother.  When  I  came  home,  I  told 
Mr.  and  Mrs.  Corvin  that  they  should  have  Rose  moved  back  there,  and  Mr. 
Corvin  would  not  approve  of  it.  He'  said  she  left  of  her  own  accord,  and 
she  could  not  come  back  there;  and  Mrs.  Corvin  said,  Tes,  dad,  she  will  come 
back,'  and  he  said,  'No,  she  won't'  'Well.'  she  says,  'Yes,  she  will  come 
back.  She  has  as  much  right  to  this  house  as  you  have.  There  is  $1,300 
of  her  earned  money  in  this  bouse,  and  the  house  Is  hers  after  we  leave  It. 
This  home  Is  hers  after  we  leave  It,  and  while  she  lives.'  Mr.  Corvin  says, 
'Yon  gave  Rose  the  money.'  She  says,  'Yes,  I  gave  her  the  money,  I  admit; 
71  N.T.S.— 82 
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ttst  sbe  helped  me  to  earn  It,  and  wben  she  gave  It  to  yon  she  was  married, 
and  It  was  as  much  her  husband's  as  it  was  hers.'  And  then  Mr.  Corvhi 
left  the  house,  and  went  OTer  to  Brooklyn,  and  he  brought  his  daughter  back, 
and  moved  her  right  back  to  the  housa  Mrs.  Corvin  said  in  this  conversa- 
tion last  mentioned,  'Tou  took  her  money  with  the  Intoitioa  of  buying  a 
home  that  we  should  have  as  long  as  we  lived,  and  which  should  be  hers 
when  we  leave  it'  I  mean  Bose's,  their  daughter.  She  was  the  only  heir 
for  It  Mr.  Corvin  says:  'Just  as  you  say.  That  is  right  I  put  the  money 
there,  and  what  you  say  Is  right'  He  said  he  put  Hose's  money  in  the  house 
with  that  Intention.  She  said  Bose  had  put  $1,300  in  the  house,  and  he  said 
'Xes,'  and  what  he  said  he  meant  to  stay  by.  He  also  said  that  Mrs.  Corvin 
had  given  him  the  bonds  that  she  had.  He  said  she  had  given  him  $4,500. 
which  she  had  put  in  that  house,  and  the  money  he  got  from  Rose  he  had 
used  as  purchase  money  in  that  house.  He  did  not  mention  about  paying  off 
the  12,500  mortgages.  He  said  the  house  was  bought  absolntely  clear,  and 
they  did  not  owe  anything  on  it  and  that  it  was  .tbetr  home,  and  at  theii 
death  it  would  be  their  daughter's." 

All  of  this  answer  was  subsequently  stricken  out,  and  the  plain- 
tiff excepted.  We  think  the  ruling  of  the  court  was  erroaeoos,  and 
necessitates  a  reversal  of  the  judgment.  It  was  veiy  material  tes- 
timony, as  bearing  upon  the  plaintiff's  claim,  and,  if  believed  by 
the  trial  court,  tended  in  no  slight  degree  to  establish  the  allega- 
tions of  her  complaint.  These  declarations  of  the  father  were  made 
when  he  was  in  possession,  and  before  he  had  made  the  convey- 
ance to  the  church.  They  were  against  his  interest,  and  were, 
therefore,  admigsible  as  characterizing  the  extent  of  his  possession. 
Chadwick  v.  Fonner,  69  N.  Y.  404;  Abeel  v.  Von  Gelder,  36  N.  Y.  513; 
Vrooman  v.  King,  Id.  477;  Loos  v.  WUkinson,  110  N.  Y.  211,  18 
N.  E.  99,  1  L.  B.  A.  250.  And  it  appears  from  the  opmion  deliv- 
ered by  the  learned  justice  at  special  term  that  this  was  the  view 
entertained  by  him,  because  he  says:  "The  declarations  of  Patrick 
J.  Corvin  which  are  alleged  to  have  been  against  his  interest,  and 
which  are  said  to  have  been  made  prior  to  his  conveyance  to  the 
church,  were  clearly  competent  as  against  him,  •  •  •  and  are, 
therefore,  competent  as  against  those  deriving  title  through  or  from 
him;"  and  yet,  notwithstanding  this  view,  as  appears  from  the 
record  before  us,  all  of  the  testimony  relating  to  these  declarations 
was  stricken  out,  and  an  exception  given  to  the  plaintiff.  If  the 
father  had  been  living,  and  a  defendant  in  this  action,  no  one  would 
seriously  contend  but  that  the  testimony  would  have  been  comi)e- 
tent  as  against  him;  and,  whenever  the  admissions  of  one  having 
or  claiming  title  to  real  estate  would  thus  be  competent  against 
him,  they  are  equally  competent  against  all  persons  subsequently 
deriving  title  through  or  from  him.  Chadwick  v.  Fonner,  supra; 
Jackson  v.  Bard,  4  Johns.  230,  4  Am.  Dec.  267;  Pitts  v.  Wilder,  1  X. 
Y.  525;  1  Greenl.  Ev.  pars.  109,  110.  It  was,  therefore,  competent 
to  prove  these  declarations  against  the  defendants.  This  testimony, 
as  before  indicated,  was  very  material.  It  bore  directly  on  the  is- 
sue involved,  and  should  have  been  considered  by  the' trial  court. 
If  it  be  true  that  this  plaintiff  gave  to  her  father  money  which  was 
used  by  him  in  the  purchase  of  the  premises  referred  to  in  the 
complaint,  under  the  agreement  indicated  in  this  testimony,  then 
she  has  rights  in  that  property  as  against  all  except  bona  fide  pur- 
chasers for  value,  without  notice,  which  a  court  of  equity  will  recog- 
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nize  and  enforce;  certainly  to  the  extent  of  tbe  money  advanced, 
together  with  interest  thereon. 

We  are  of  the  opinion  that,  on  account  of  the  error  thus  com- 
mitted, the  judspnent  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

VAK  BKDNT,  P.  J.,  and  HATCH,  J.,  concur.  CBEIEN,  J.,  di»^ 
sentB. 

INGRAHAM,  J.  I  concur  in  the  reversal  of  the  judgment  upon 
the  ground  stated  by  Mr.  Justice  McLAUGHLIN.  The  evidence  of 
the  declarations  of  Patrick  J.  Corvin,  made  while  he  was  the  owner 
of  and  in  possession  of  the  property,  strongly  corroborated  the  tes- 
timony of  the  plaintiff's  husband;  and  I  think  the  arrangement  un- 
der which  the  plaintiff  advanced  her  money  towards  the  purchase 
of  the  property  was  clearly  established.  This  money  furnished  by 
the  plaintiff  was  her  money,  drawn  from  her  accounts  in  savings 
banks,  and  delivered  to  Patrick  J.  Corvin  upon  the  express  agree- 
ment that  the  property,  after  the  death  of  Corvin  and  his  wife, 
should  belong  to  the  plaintiff.  Corvin,  thus  being  intrusted  with 
the  plaintiff's  money  to  be  applied  to  the  purchase  of  the  house 
upon  these  conditions,  took  a  deed  in  his  own  name,  without  the 
knowledge  of  the  plaintiff,  and  without  providing  therein  for  the 
remainder  to  which,  by  the  agreement  under  which  she  advanced 
the  money,  she  was  entitled.  Under  such  circumstances  it  seems 
to  me  that  a  trust  resulted  in  favor  of  the  plaintiff  as  to  such  re- 
mainder. There  is  no  evidence  but  that  the  money  contributed  by 
the  plaintiff  was  the  fair  value  of  sndi  a  remainder,  subject  to  the 
two  life  estates.  In  the  case  of  Schierloh  v.  Schierloh,  148  N.  Y. 
103,  42  N,  E.  409,  the  provisions  of  4  Rev.  St.  (8th  Ed.)  p.  24.37,  §§ 
51,  53,  in  relation  to  resulting  trusts,  were  discussed,  and  it  was  said : 

"It  may  be  that  in  cases  where  an  aliquot  or  some  other  definite  part  of 
tne  consideration  has  been  advanced,  the  parties  Intending  that  some  specific 
Interest  shall  vest  in  the  person  paying  it  or  tn  proportion  to  the  sum  pald„ 
tbere  might  be  a  resnlting  trust  to  that  extent." 

In  this  case  the  condition  there  considered  exists.  Under  the 
agreement  the  plaintiff  was  to  have  the  remainder  after  the  death 
of  her  parents.  Upon  that  understanding  she  contributed  her  money 
towards  the  purchase  of  the  house.  It  was  the  duty  of  the  defend- 
ant, who  was  intrusted  with  carrying  this  agreement  into  effect, 
that  the  deed  taken  by  him  should  express  the  agreement.  This 
he  did  not  do,  and  I  think  it  clear  that  a  trust  resulted  in  conse- 
unence  of  a  failure  of  the  defendant  to  carry  out  the  agreement 
under  which  the  plaintiff  contributed  her  money.  The  plaintiff's 
father  had  been  for  many  years  a  policeman,  and  neither  he  nor 
the  plaintiff  was  conversant  with  legal  rules  applicable  to  a  case 
of  this  kind.  There  is  no  doubt  that  the  father  acted  in  entire 
good  faith,  and,  as  the  plaintiff  was  his  only  child,  it  was  natural, 
that  she  should  inherit  the  property  upon  the  death  of  himself  and. 
wife.  Just  what  induced  the  plaintiff's  parents  to  violate  their 
agreement  with  her,  and  make  the  conveyance  specified  in  this  case. 
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is  not  apparent.  The  fact  that  their  only  daughter  had  become 
addicted  to  the  use  of  intoxicants  so  as  to  be  unable  to  take  care 
of  herself  would  rather  seem  to  be  a  reason  for  making  some  pro- 
vision for  her.  But,  however  that  may  be,  she  had  the  legal  right 
to  have  the  agreement  under  which  she  advanced  her  money  to  be 
applied  to  the  purchase  of  this  property  enforced,  and  I  think,  upon 
the  undisputed  evidence,  she  was  entitled  to  a  judgment  to  that 
effect. 

(63  App.  Dlv.  198.) 

BAB/TH  v.  WARD  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    July  0,  1901.) 

TVarbantt  Dbbd— Covenant  aoainbt  Inchmbrancbs— Breach. 

A  grantor  gave  a  deed  with  warranties  against  incumbrances,  and,  an 
assessment  in  the  form  of  a  lien  on  the  property  having  been  declared 
invalid  by  reason  of  the  unconstitutionality  of  the  statute  under  which 
It  was  laid,  the  grantor  gave  the  grantee  a  bond  conditioned  that  he 
would  pay  the  assessment  if  an  appeal  were  taken  from  the  Judgment 
declaring  the  assessment  Invalid,  and  a  reversal  had.  No  appeal  was 
taken,  but  subsequently  another  assessment  was  levied  for  the  same  Im- 
provement but  under  another  statute.  Belct,  that  the  grantor  was  not 
liable  for  such  assessment 

Appeal  from  trial  term,  New  York  county. 

Action  by  John  C.  Barth  against  J.  Langdon  Ward  and  another,  as  . 
executors  of  the  will  of  George  Bliss.    From  a  judgment  in  favor  of 
plaintiff,  defendants  appeal.    Reversed. 

On  the  Slst  day  of  January,  1896,  in  the  city  of  New  York,  the  residence 
of  all  the  parties,  the  defendants'  testator,  George  Bliss,  and  wife  executed 
and  delivered  to  the  plaintiff  a  deed  wherein  and  whereby  they  conveyed 
to  the  plaintiff  certain  property  at  Long  Branch,  N.  J.,  subject  to  a  mortgage 
therein  mentioned  and  described.  This  deed  contained  covenants  as  fol- 
lows: "And  the  said  George  Bliss,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  and  agree  to  and  with  the  said  party  of  the  second 
part  his  heirs  and  assigns,  that  he,  the  said  George  Bliss,  is  the  true,  law- 
ful, and  right  owner  of,  all  and  singular,  the  above-mentioned  described  land 
and  premises,  and  of  every  part  and  parcel  thereof,  with  the  appurtenances 
thereunto  belonging,  and  that  the  said  land  and  premises,  or  any  part  there- 
of, at  the  time  of  the  sealing  and  delivery  of  these  presents,  are  not  Incum- 
bered by  any  mortgage.  Judgment,  or  limitation,  or  by  any  incumbrance 
whatsoever,  by  which  the  title  of  the  said  party  of  the  second  part  hereby 
made  or  Intended  to  be  made  of  the  above-described  land  and  premises  can 
or  may  be  changed,  charged,  altered,  or  defeated  in  any  way  whatsoever, 
except  as  aforesaid.  And  also  that  he,"  the  said  George  Bliss,  will  warrant 
secure,  and  forever  defend  the  said  land  and  premises  unto  the  said  John 
O.  Barth.  his  heirs  and  assigns,  forever,  against  the  lawful  claims  and  de- 
mands of  all  and  every  person  or  persons,  freely  and  clearly,  freed  and  dis- 
charged of  and  from  all  manner  of  Incumbrances  whatsoever."  At  the  time 
of  the  delivery  of  this  deed  there  was  of  record  an  assessment  against  the 
property  conveyed,  purporting  to  have  been  laid  for  the  peculiar  benefits 
decided  to  have  been  conferred  npon  the  said  premises  by  certain  public  Im- 
provements, amounting  to  the  sum  of  $1,834.43,  which  was  In  form  a  Hen 
npon  the  property.  The  defendants'  testator  claimed  that  this  assessment 
was  not  a  lieu,  but  was  utterly  void,  because  of  the  unconstitutionality  of 
the  act  under  which  the  proceedings  for  the  making  of  the  said  alleged  Im- 
provement and  the  laying  of  the  assessment  were  had  and  made;  and  on  the 
delivery  of  the  deed  the  defendants'  testator  gave  the  plaUatlff  $2,500  to 
deposit  In  a  trust  company,  to  await  the  decision  of  the  New  Jersey  court  as 
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to  the  validity  of  tbe  assessment,  upon  the  agreement  tbat,  If  the  assess- 
ment should  be  declared  void  by  proceedings  taken  in  the  courts,  the  amount, 
with  Interest,  should  be  returned  to  him,  and  that  "If  no  decision  Is  had 
In  the  Kew  Jersey  courts  before  July  1st,  1S9C,  Mr.  Barth  may  use  the  de- 
posit to  pay  the  assessment."  Thereupon  proceedings  were  commenced  by 
the  said  Bliss  In  the  supreme  court  of  New  Jersey,  by  certiorari,  to  test  the 
validity  of  the  said  assessment;  and  thereafter  such  proceedings  were  had 
therein  that  on  the  8th  day  of  June,  1896,  the  following  Judgment  was  en- 
tered: 'The  court  having  heard  the  argument  of  coimsel,  and  inspected  the 
return,  proceedings,  and  assessments  removed  by  the  writ  In  this  cause,  and 
duly  considered  the  reasons  filed,  and  being  of  opinion  that  the  act  of  the 
legislature  under  and  by  virtue  of  which  said  proceedings  were  Instituted, 
the  work  done,  and  said  assessments  made,  is  unconstitutional  and  void.  It 
is  ordered  that  said  proceedings  and  assessments  be  set  aside,  made  void, 
and  for  nothing  holden,  with  costs."  Upon  the  entry  of  this  Judgment  the 
Bald  Bliss  demanded  the  return  of  tbe  deposit,  to  which  the  plalntitt  ob- 
jected on  the  ground  that  there  might  be  an  appeal  from  said  decision  and 
a  reversal  thereof,  and  thereupon  an  agreement  was  made  and  entered  into 
between  the  said  plaintiff  and  the  said  Bliss  by  which  it  was  agreed  "that 
the  said  Barth  shall  immediately  on  the  execution  hereof,  and  of  tiie  delivery 
to  him  by  said  Bliss  of  a  bond  of  the  City  Trust,  Safe-Deposit  and  Surety 
Company  of  Philadelphia,  securing  the  performance  hereof  by  said  Bliss, 
pay  over  to  said  Bliss  the  said  sum  of  $2,500  and  Interest  and  that  in  case 
at  any  future  time  an  appeal  shall  be  duly  taken  from  said  adjudication  of 
the  supreme  court  of  New  Jersey,  and  that  on  said  appeal  the  said  adjudi- 
cation shall  be  reversed,  and  the  said  assessment  shall  be  finally  adjudged  to 
be  a  Hen  upon  said  property,  so  that  said  Barth  shall  become  liable  to  pay 
tbe  same  to  relieve  tbe  property  from  such  Hen,  then  and  in  such  case  the 
said  Bliss  shall,  on  demand,  pay  to  said  Barth  the  amount  be  Is  so  com- 
pelled to  pay."  The  bond  required  by  the  said  agreement  was  duly  given, 
and  thereupon  the  plaintiff  returned  and  repaid  the  defendants'  testator  the 
sflld  sum  of  $2,500  deposited  with  him  as  aforesaid.  No  appeal  was  ever 
taken  from  the  adjudication  of  the  supreme  court  of  New  Jersey  setting 
aside  the  assessment;  but  subsequently  a  new  proceeding  was  commenced, 
under  which  another  assessment  was  made  on  the  property  for  the  same 
improvement,  and  duly  confirmed.  The  plaintiff  notified  the  defendants  that 
this  assessment  had  been  made,  and  that  it  was  for  the  same  improvements 
for  which  the  assessment  so  vacated  had  been  levied,  and  demanded  that 
these  defendants  pay  the  same,  which  they  refused  to  do.  The  plaintiff 
then  paid  the  same,  with  Interest, — the  sum  paid  amounting  to  $1,734.85, — 
and  thereafter  presented  to  these  defendants  a  claim  for  the  amount  so 
paid.  This  claim  the  defendants  rejected  and  refused  to  pay,  whereupon 
this  action  was  brought  to  recover  the  same,  resulting  In  a  Judgment  for  the 
plaintiff,  and  from  such  Judgment  this  appeal  is  taken. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  O'BRIEN,  IN- 
GRAHAM,  and  McLaughlin,  jj. 

James  Langdon  Ward,  for  appellants. 
Wm.  J.  Lippman,  for  respondent. 

hatch,  J.  The  defendants  filed  exceptions  to  the  decision  of 
the  court,  which  requires  us  to  review  the  facts  in  this  case;  and, 
after  careful  consideration  of  the  questions  presented,  we  are  of 
the  opinion  that  certain  material  facts  found  by  the  court  as  a 
basis  for  its  conclusions  of  law  are  not  supported  by  the  evidence. 
It  is  alleged  in  the  complaint,  and  found  as  a  fact  by  the  court, 
that  the  supreme  court  of  New  Jersey,  in  setting  aside  the  assess- 
ment against  the  property  purchased  by  the  plaintiff  from  defend- 
ants' testator,  not  only  decided  that  the  act  of  1882,  under  and 
I>orsuant  to  which  the  assessments  were  made,  was  unconstitutional, 
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but  that  said  afisesements  should  have  been  levied  under  the  pro- 
visions of  chapter  59  of  the  Laws  of  1878  of  the  state  of  N«w  Jersey, 
«ntitled  "An  act  to  provide  for  the  assessment  and  pajment  of  the 
costs  and  expenses  incurred  in  constructing  sewers  and  making  other 
improvements  in  townships  and  villages,"  and  the  supplement  there- 
to of  1880.  The  only  evidence  as  to  these  facts  is  found  in  the 
exemplified  copy  of  the  record  of  the  proceedings  in  which  the  as- 
sessment was  set  aside,  and  this  evidence  not  only  fails  to  estab- 
lish the  facts  so  found,  but  conclusively  disproves  all,  except  the 
fact  that  the  assessment  was  set  aside  on  the  ground  that  the  act 
authorizing  it  was  unconstitutional  and  void.  No  mention  is  made 
of  the  other  matters  found  as  facts  by  the  court  below.  The  facts 
so  found  were  material  to  the  issue  made  by  the  pleadings,  the 
plaintiff  having  alleged  that  the  grantor  did  "agree  with  this  plain- 
tiff that  if  at  any  time  thereafter  tlie  said  assessment  should  be  re- 
stored, or  said  property  *  •  *  be  reassessed  for  such  improve- 
ment, and  if  the  plaintiff  was  compelled  to  pay  the  same,  he,  the 
said  George  Bliss,  would  repay  the  amount  so  paid  by  the  plaintiff." 
The  defendants  denied  the  same.  Another  finding  of  the  court 
upon  the  subject  is  still  more  objectionable.  It  is  stated  and  found 
as  a  fact  that  these  defendants'  testator,  at  the  time  of  his  danand 
for  the  return  of  the  money  deposited  by  him  with  the  plaintiff, 
"did  then  and  there  agree  with  the  plaintiff  that  if  at  any  time 
thereafter  the  said  assessment  should  be  restored,  or  said,  property 
conveyed  by  him  would  be  reassessed,  for  said  improvement,  and  if 
the  plaintiff  was  compelled,  to  pay  the  same,  he,  the  said  George 
Bliss,  would  repay  the  amount  so  paid  by  the  plaintiff."  This  was 
also  averred  in  the  complaint  and  denied  in  the  answer.  This  find- 
ing is  vital  to  the  plaintiff's  right  to  recover,  and,  if  unsupported 
by  the  evidence,  the  judgment  must  be  reversed.  Tlie  only  evi- 
dence of  the  agreement  between  the  parties  is  a  written  contract, 
from  which  it  appears  that  the  defendants-  made  no  such  agree- 
ment. The  agreement  provides  "that  in  case  at  any  future  time 
an  appeal  should  be  taken  from  said  adjudication  of  the  snprone 
court  of  New  Jersey,  and  that  on  said  appeal  the  adjudication  shall 
be  reversed,  and  the  said  assessment  shall  be  finally  adjudged  to 
be  a  lien  upon  said  property,  so  that  said  Barth  shall  become  lia- 
ble to  pay  the  same  to  relieve  the  property  from  such  lien,  then 
and  in  such  case  the  said  Bliss  shall,  on  demand,  pay  to  said  Barth 
-the  amount  he  is  so  compelled  to  pay."  This  is  a  very  different 
^agreement,  in  legal  effect,  from  that  found  by  the  court,  and  its 
effect  is  obvious;  for  under  the  agreement  found,  an  undoubted 
liability  would  be  imposed  upon  the  defendants,  while  under  that 
-proved  their  liability  depends  upon  whether  or  not  the  facts  show 
.a  breach  of  the  agreement  actually  made  and  proved.  The  trial 
<;ourt,  in  accordance  with  its  finding  aa  to  the  agreement,  further 
found  and  decided  that  the  assessment  of  $1,520.25  afterwards  levied 
upon  the  property  and  paid  by  the  plaintiff  was  a  reassessment  for 
the  identical  work  and  improvement  for  which  the  first  assessment 
had  been  made  and  levied. thereon.  It  is  thus  seen  that  a  recovery 
.was  had  upon  the  theory  that  the  money  paid  by  the  plaintiff  was 
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for  a  restoration  or  reassessment  of  tlie  original  tax,  and  this  con- 
clusion is  based  upon  the  authority  of  0a<huu8  t.  Fagin,  47  N.  J. 
Law,  549,  4  Atl.  323.  With  tliis  result  we  cannot  agree.  It  appears 
that  the  assessment  which  was  considered  by  the  court  in  that  case 
was  set  aside  for  some  reason  which  does  not  clearly  appear,  but 
it  is  made  manifest  that  the  decision  is  not  based  upon  the  ioTalid- 
ity  of  the  law  under  which  the  assessment  was  made,  nor  is  the 
validity  of  the  law  questioned;  for  the  court,  by  the  same  order 
by  which  the  assessment  was  vacated  and  set  aside,  appointed  com- 
missioners to  reassess  the  tax  for  the  improvement.  The  reassess- 
ment was  made  and  confirmed,  and  it  was  held  that  such  assessment 
related  back  to  the  date  of  the  confirmation  of  the  original  assess- 
ment. It  therefore  appears  that  the  facts  in  the  case  at  bar  do 
not  bring  it  within  the  authority  of  that  case.  Here  not  only  the 
original  assessment,  but  all  the  proceedings  leading  up  to  it,  were 
set  aside,  made  void,  and  adjudged  to  be  "for  nothing  holden."  No 
continuance  of  such  proceedings  was  possible,  because  the  court 
held  that  "the  act  of  the  legislature  under  and  by  virtue  of  which 
said  proceedings  were  instituted,  the  work  done,  and  said  assess- 
ments made  is  unconstitutional  and  void."  No  lien  was  ever  cre- 
ated by  the  proceeding.  It  was  null  ab  initio,  and  it  follows  that 
there  was  no  breach  of  the  grantor's  covenant  against  incumbrances. 
Nor  was  there  shown  any  breach  of  the  contract  made  by  the  gran- 
tor with  the  plaintiff.  There  is  no  proof  of  an  agreement  on  his 
part  to  pay  any  new  assessment  that  might  be  made.  He  con- 
tended that  the  apparent  lien  of  the  original  assessment  was  no 
incumbrance,  because  of  the  unconstitutionality  of  the  law  under 
which  the  proceeding  was  taken.  The  court  sustained  this  view, 
and  adjudged  the  assessment  void,  thus  removing  the  cloud  on  the 
title.  The  grantor  intended  to  protect  the  title  against  ^he  orig- 
inal assessment  and  the  reversal  of  that  adjudication  if  appeal^ 
from,  and  he  agreed  that,  if  the  original  assessment  was  "finally 
adjudged  to  be  a  lien  upon  the  property,"  he  would  pay  the  same. 
No  such  thing  was  ever  done.  No  appeal  was  taken  from  the  de- 
cree. The  assessment  which  the  plaintiff  paid  was  a  new  assess- 
ment, made  and  levied  under  a  new  proceeding  commenced  de  novo 
under  another  statute,  the  lien  of  which  only  attaches  from  the 
date  of  its  confirmation,  long  after  the  date  of  the  conveyance.  No 
liability  is  created  by  the  covenant  nor  by  the  agreement  proved. 

It  follows,  therefore,  that  the  judgment  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  the  appellants  to  abide  the  event. 
All  concnr. 


((■n  App.  Dly.  26.) 

BLINN  V.  SCHWAKTZ  et  aL 

(Supreme  Court,  Appellate  Dlvislctn,  First  Department    July  9,  1901.) 

1.    BJBCTMKNT— TBlAli— QUKBTIOK  FOB  JCBT. 

Plaintiff  brought  ejectment,  and  alleKed  that  on  March  80,  1890,  when 
the  deed  to  the  land  was  executed,  plaintiff  was  insane.  On  February 
17,  1890,  plaintiff  appointed  U.  as  his  attorney,  with  power  to  sell  and 
convey  bis  land,  and  prior  to  the  ejectment  suit  plaintiff  sued  U.  for  the 
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money  be  had  received  from  defendant  for  the  land,  and  alleged  that 
the  power  of  attorney  had  never  been  revoked.  Eelds  that  the  question 
whether  plaintiff  was  Insane  when  defendant's  deed  was  executed 
should  not  have  been  submitted  to  the  Jury,  as,  if  such  was  the  fact,  bis 
act  was  ratified  by  his  action  for  the  proceeds. 

Si  Sake— Etidence— Admibsibilitt. 

The  complaint  against  U.  was  admissible  to  show  that  the  plaintiff 
had  ratified  the  sale  to  defendant  by  electing  to  pursue  bis  remedy 
against  U. 

Appeal  from  trial  term,  New  York  county. 

Ejectment  by  Christian  Blinn  against  Julia  Schwartz  and  others. 
Plaintiff's  motion  for  a  new  trial  on  exceptions  was  ordered  heard  in 
the  first  instance  in  the  appellate  division.    Exceptions  overruled. 

The  action  was  brought  to  recover  the  possession  and  damages  for  the 
use  and  occupation  by  the  defendants  of  property  located  on  the  northwest 
corner  of  Eighty-Sixth  street  and  the  Boulevard,  which  the  complaint  al- 
leges has  been  and  Is  wrongfully  withheld  from  the  plaintiff.  The  answer 
denies  any  wrongful  withholding  of  the  property  and  alleges  that  the  de- 
fendants are  in  possession  by  virtue  of  a  deed  duly  executed  by  the  plain- 
tiff to  the  defendant  Schwartz  on  March  31,  1890,  for  the  consideration  of 
$78,000.  In  reply  the  plaintiff  avers  that  he  "has  no  knowledge  or  recoUec- 
tiou  of  having  signed  or  aclcnowledged  any  deed  of  conveyance"  of  the 
property,  denies  that  such  deed  "was  ever  delivered  by  him,  his  agents  or 
servants,"  and  alleges  that  he  has  never  received,  nor  does  he  linow  of,  any 
consideration  paid  by  the  defendants;  that  at  the  time  that  the  deed  is  said 
to  have  been  executed  he  was  insane,  and  wholly  Incapable  of  understanding 
the  nature  and  effect  of  such  an  instrument;  and  the  defendant  Julia 
Schwartz,  knowing  him  to  be  insane,  took  advantage  of  his  condition  to  pro- 
cure his  signature,  and  the  alleged  consideration  was  insufficient,  and  Inade- 
quate for  the  property.  Upon  the  trial  the  deed  set  forth  In  the  answer  was 
introduced  in  evidence,  and,  as  stated  in  the  record,  "the  plaintiff  then  offered 
evidence  tending  to  show  that  Christian  Blinn,  the  plaintiff,  was  Insane  on 
March  30,  1890,  at  the  time  he  signed  said  deed  to  the  defendant  Julia 
Schwartz,  and  that  plaintiff  was  insane  from  about  the  1st  of  January,  1890, 
until  within  a  few  months  from  the  time  he  was  discharged  from  a  sani- 
tarium in  1895,  and  that  he  knew  nothing  whatever  of  signing  any  papers 
or  of  anything  else  which  occurred  during  that  time."  The  defendants  then 
offered  in  evidence  a  power  of  attorney  dated  February  14,  1800,  and  ac- 
knowledged February  17,  1890,  whereby  the  plaintiff  appointed  Henry  Ung- 
rich  his  attorney  "to  grant,  bargain,  and  sell  all  and  every  the  real  estate 
and  property  which  I  own,  •  •  •  and  on  such  terms  as  to  him  shall 
seem  meet,"  as  well  as  to  exercise  other  general  powers.  Thereafter  it  was 
proven  that  the  defendant  Schwartz  paid  to  the  said  Henry  Ungrlch  $77,750 
as  consideration  for  the  deed  to  her  of  the  property  in  question.  The  de- 
fendants then  offered  in  evidence,  wlthont  objection  at  the  time  being  taken, 
a  summons  and  complaint  In  an  action  brought  by  the  plaintiff  July  2,  1S97, 
against  Henry  Ungrlch,  the  complaint  alleging  that  the  plaintiff,  on  the  1st 
of  February,  ISOO,  was  engaged  in  buying  and  selling  real  property,  and  was 
seised  of  certain  property  (among  which  was  the  property  on  Eighty-Sixth 
street),  and  that  on  February  11,  1890,  the  plaintiff,  "being  in  ill  health," 
api)olnted  the  said  Ungrlch  his  attorney,  and  thereafter,  on  April  16,  1890, 
gave  him  a  subsequent  similar  power,  and  the  defendant  accepted  the  trust 
and  agency  thereby  conferred;  that  upon  information  and  belief  the  defend- 
ant has  sold  aud  disposed  of  certain  of  the  said  property.  If  not  all,  and  has 
personally  received  and  taken  the  moneys  and  other  valuable  considerations 
paid  therefor;  that  he  has  abused  the  trust  reposed  in  him  for  his  own  ad- 
vantage and  benefit;  "that  said  powers  of  attorney,  as  aforesaid,  have  never 
been  revoked,  and  this  defendant  Is  now  in  full  and  complete  charge  of  the 
affairs  of  the  plaintiff,"  and  has  never  paid  to  the  plaintiff  any  of  the  con- 
sideration or  profits  received  by  him,  and  has  refused  to  account  therefor; 
that,  "in  order  to  ascertain  the  amount  for  which  the  defendant  Is  account- 
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able  to  the  plaintiff,  It  will  be  necessary  to  have  a  full  dlscoyery  of  all  de- 
fendant's acts  and  transactionB," — wherefore  judgment  was  asked  for  an 
accounting  and  discovery  of  the  affairs  and  the  moneys  of  the  plaintiff. 
Tbe  record  contains  the  further  words:  "The  plaintiff  objected  to  the  re- 
ceiving of  said  complaint  in  evidence  on  the  ground  that  the  same  was  im- 
material," which  objection  was  overruled,  and  exception  taken.  It  was 
tberenpon  admitted  that  plaintiff  was  sane  at  the  time  he  commenced  the 
aforesaid  action,  and  was  sane  when  he  brought  this  action,  and  that  the 
action  against  Ungrich  was  commenced  prior  to  the  present  action,  and  that 
tbe  former  is  now  pending  in  the  supreme  court,  undetermined.  On  motion 
ot  the  defendants,  a  verdict  was  directed  in  their  favor,  and  to  this  direction 
tbe  plaintiff  excepted,  and  asked  "to  have  tbe  question  of  the  plaintiffs 
sanity  at  the  time  of  the  making  of  the  deed  to  defendant  Schwartz  submit- 
ted to  the  Jury."  This  the  court  declined  to  do,  and  exception  was  taken. 
Ail  the  exceptions  were  ordered  to  be  heard  in  tbe  first  Instance  at  the  appel- 
late division,  "to  be  brought  on  by  tbe  defendants." 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHLm, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Geo.  B.  Lester,  for  plaintiff. 

£.  W.  S.  Johnston,  for  defendants. 

O'BEIEN,  J.  There  are  two  principal  questions  presented  upon 
this  appeal, — one  as  to  the  error  which  it  is  alleged  was  committed 
by  the  court  in  refusing  to  permit  the  jury  to  determine  whether  the 
plaintiff  at  the  time  of  the  giving  of  the  deed  was  or  was  not  insane; 
and  the  other  relating  to  the  complaint  in  the  action  brought  by  the 
plaintiff  against  Henry  Ungrich,  which  was  introduced  in  evidence, 
and  to  the  admission  of  which  thereafter  the  plaintiff  excepted. 

The  flrat  question  is  one  easily  disposed  of,  because  the  determina- 
tion of  the  jury  one  way  or  another  as  to  the  plaintiff's  sanity  at 
the  time  of  the  making  of  the  deed  would  not  be  conclusive  upon  the 
merits.  Although  cases  ca^  be  found  holding  that  the  acts  and  deeds 
of  an  insane  person  are  absolutely  void,  and  later  cases  are  in  favor 
of  the  holding  that  they  are  voidable  only  at  the  election  of  the  insane 
person,  or  t^^ose  who  succeed  to  his  rights.  It  is  now  the  rule 
that,  whether  void  or  voidable,  it  is  competent  to  make  the  acts  of  an 
insane  i)erson  valid  by  ratification  or  election.  This,  of  course,  pre- 
supposes a  complete  knowledge  of  the  facts  at  the  time  the  election 
or  ratification  is  made.  But  whether  or  not  the  deed  is  void  or  void- 
able (the  only  difference  being  that,  as  to  a  voidable  deed,  it  is  neces- 
sary to  take  some  action  in  disafSrmance,  while  as  to  a  void  deed, 
that  is  unnecessary)  is  not  conclusive  upon  the  rights  of  the  parties. 
Here  the  question  is  whether  or  not  there  was  an  election  or  ratifica- 
tion on  the  part  of  the  plaintiff  upon  discovering  that  the  considera- 
tion money  had  been  paid  to  his  agent,  and  that  other  property  had 
been  disposed  of  by  him.  He  could  reclaim  the  property,  or  obtain, 
by  ratifying  and  affirming  his  attorney's  acts,  the  money  paid  for  this 
particular  property.  There  was  no  request  to  go  to  the  jury  upon  this 
question  of  whether  there  had  been  an  election  of  remedies,  even  if 
it  were  a  question  of  fact.  It  was  upon  the  ground  that  he  had 
elected  a  remedy  inconsistent  with  the  right  to  follow  the  defendants 
and  reclaim  the  proi)erty  that  the  case  turned  upon  the  trial.  We 
are  thus  brought  to  the  second  exception,  bearing  upon  the  admissi- 
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bility  of  the  complaint  in  the  plaintifiFs  action  against  his  agent 
That  action  is  still  pending  to  recover  from  him,  together  with  oth» 
relief,  the  very  moneys  which  had  been  paid  by  these  defendants  to 
such  attorney.  The  plaintiff  urges  that  this  complaint  was  imma- 
terial, and  was  improperly  admitted,  because  not  within  the  issues. 
Upon  the  trial,  however,  the  objection  was  not  taken  that  it  wa* 
not  within  the  issues,  the  sole  objection  being  that  it  was  immaterial 
We  think  it  was  clearly  material,  and  also  that  it  was  within  the 
issues,  for  the  answer  had  set  np  as  a  defense  a  general  denial  of  the 
plaintiff's  allegation  that  the  property  was  wrongfully  withheld  by 
the  defendants.  They  had,  therefore,  the  right  to  show  any  facts 
to  establish  that  at  the  time  of  the  trial  the  deed  was  plaintiffs  deed 
This  complaint  introduced  in  evidence  shows  that  the  plaintiff 
averred  that  the  power  of  attorney  which  he  had  given  "had  never 
been  revoked";  that  the  attorney  had  received  moneys  from  those 
to  whom  he  had  given  plaintiff's  property,  and  that  the  power  was 
given  for  the  reason  that  the  plaintiff  was  at  the  time  "in  ill  health." 
It  will  be  seen"  that  the  complaint  makes  no  allegation  that  the 
plaintiff  was  insane  when  the  power  was  given,  and  in  this  connec- 
tion it  appears  that  there  was  no  request  to  have  the  jury  determine 
whether  he  was  insane  at  sach  time,  the  request  made  confining 
the  time  to  the  date  when  the  deed  was  made.  It  would  make  no 
difference,  however,  had  it  been  made,  because  it  clearly  appears  that 
the  plaintiff  ratified  and  afQrmed  the  power,  and  that  he  relied  upon 
it,  and  was  seeking  to  recover  from  his  attorney  the  money  received 
for  this  very  property.  The  plaintiff  admitted  that  at  the  time  of  the 
bringing  of  the  action  against  his  attorney  he  was  sane.  And  to  de- 
stroy the  force  of  the  election  thus  made  no  request  was  made  to  go 
to  the  jury  as  to  plaintiffs  Ignorance  of  the  real  facts  when  he  sued 
his  agent.  We  think,  therefore,  that  the  complaint  was  properly 
admitted,  and  that  it  shows  that  the  plaintiff  had  ratified  his  attor- 
ney's acts,  and  that  he  had  elected  to  recover  of  the  attorney.  Having 
so  ratified,  the  contention  that  the  deed  is  void  is  answered,  becanse 
it  was  within  the  power  of  the  plaintiff  to  elect  to  pursue  an  action 
against  his  attorney  rather  than  seek  to  obtain  a  return  of  the  prop- 
erty. Here  there  was  no  offer  to  return  to  the  defendants  any  of  the 
moneys  which  it  appears  that  they  advanced ;  and,  if  it  be  assumed 
that  the  plaintiff  could  succeed  in  both  of  the  actions  which  he  has 
brought,  he  would  not  only  obtain  possession  of  the  consideration 
price  which  had  been  paid,  but  would  also  get  the  property  itself. 
We  think  that,  having  elected  to  pursue  the  former  remedy,  he  can- 
not succeed  as  against  these  defendants,  and  obtain  the  property. 

The  exceptions  accoi'dingly  should  be  overruled,  and  defendants 
should  have  judgment  on  the  verdict  as  directed,  with  costs. 

VAN  BRUNT,  P.  J.,  and  McLAUGHMN  and  HATCH,  JJ.,  concur. 

INGRAHAM.  J.  I  concur  in  the  conclusion  of  Mr.  Justice 
O'BRIEN'S  opinion  upon  the  ground  that  a  deed  of  a  lunatic,  or  one 
non  compos  mentis,  is  not  void,  but  voidable,  and  relief  in  such,  a  case 
must  be  had  in  a  court  of  equity.    In  the  early  cases  the  distinction 
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betweoi  instruments  that  are  void  or  voidable  is  not  cleariy  defined, 
but  I  think  it  has  always  been  the  rule  that  the  deed  of  a  person  not 
judicially  declared  a  lunatic  is  voidable  only.  In  Beverley's  Case,  4 
Coke,  l^b,  the  rule  is  stated  "that  every  deed,  feoffment,  or  grant 
which  any  man  non  compos  mentis  makes  is  avoidable,  and  yet  shall 
not  be  avoided  by  himself,  because  it  is  a  maxim  in  law  that  no  man 
of  full  age  shall  be  in  any  plea  to  be  pleaded  by  him  received  by  the 
law  to  stultify  himself,  and  disable  his  own  person";  and  this,  I 
think,  has  always  been  the  law  of  England.  See  Campbell  y.  Hoop- 
er, 3  Smale  &  G.  153,  and  cases  cited.  In  Jacobs  t.  Bichards,  18 
Beav.  300,  the  rule  is  stated  by  the  master  of  the  rolls  as  follows: 

"Wbere  a  deed  prima  facie  good  at  law  Is  brought  b^oce  it,  tbis  court.  In 
the  exercise  of  Its  ordinary  functions  and  Jurisdiction,  acta  on  it  until  it 
has  been  set  aside.  •  •  •  When  the  court  seta  aside  deeds  for  fraud, 
duress,  or  intoxication,  ttie  burden  of  proof  lies  on  the  party  insisting  that 
the  deed  ought  not  to  be  acted  on;  and  we  see  no  ground  why,  where  in- 
siinity  is  alleged,  a  different  principle  should  be  applied.  The  advantages 
of  requiring  a  deed  to  be  set  aside  by  an  original  or  cross  suit  are  obvious. 
The  court  has  then  the  power  of  putting  the  party  who  has  received  soma 
benefit  under  the  transaction  he  seeks  to  impeach  upon  equitable  terms,  and 
l8  enabled  to  do  full  Justice  on  setting  aside  the  deed." 

See,  also,  Greenslade  v.  Dare,  20  Beav.  284;  Price  ▼.  Berrington, 
3  Macn.  &  G.  486;  Imperial  Loan  Co.  v.  Stone  [1892]  1  Q.  B.  599; 
and  this  is  the  rule  in  this  state.  In  Jackson  v.  Gomaer,  2  Cow.  552, 
it  was  expressly  held  that  a  deed  to  or  from  a  lunatic,  before  o£See 
found,  is  not  void,  but  voidable  only.  In  Ingraham  v.  Baldwin,  9 
N.  T.  46,  the  teme  principle  was  applied;  the  conrt  saying: 

"A  second  objection  to  the  admlssioa.  of  this  testimony  was  that  ttie  lunacy 
of  the  mortgagor  did  not  absolutely  avoid  the  mortgage.  It  was  at  most 
voidable  at  the  election  of  the  lunatic  or  his  personal  representatives,  or 
those  claiming  some  interest  under  him  in  the  premises.  A  lunatic  Is  not 
absolutely  disqualified  from  making  a  contract.  The  law  will,  in  certain 
cases,  even  raise  one  by  implication.  There  is  a  strong  analogy  between 
a  lunatic  and  an  Infant  in  relation  to  their  pow«t  to  contract.  BUthex  can 
oblige  himself  for  necessaries,  and  the  law  provides  for  each  a  formal  pro- 
cess by  which  to  avoid  their  agreements." 

In  Canfield  ▼.  Fairbanks,  63  Barb.  461,  it  is  said: 

"A  court  of  equity,  when  Its  Jurisdiction  Is  invoked  to  set  aside  deeds  and 
contracts  of  a  person  upon  the  ground  of  insanity,  acts  upon  equitable  prin- 
ciples. It  is  by  no  means  a  matter  of  course  for  a  court  of  equity  to  set 
aside  and  declare  void  the  act  of  a  lunatic  executed  during  his  lunacy.  It 
does  so  in  no  case  except  upon  equitable  terms." 

Van  Deasen  v.  Sweet,  51  N.  Y.  378,  would  seem  to  be  in  conflict 
with  this  rule,  but  in  that  case  it  appeared  that  the  grantor  had  been 
declared  a  lunatic  by  a  proper  judicial  proceeding,  where  it  had  been 
expressly  found  that  he  was  a  lunatic  at  the  time  of  the  execution  of 
the  deed;  that  the  deed  was  without  consideration  from  a  father  to 
his  son,  who  had  knowledge  of  the  grantor's  condition.  But,  so  far 
as  this  case  holds  that  a  deed  executed  by  a  person  who  has  not  been 
judicially  declared  incompetent  is  absolutely  void  is  opposed  to  the 
weight  of  authorities,  both  in  this  state  and  in  England.  To  hold 
that  a  deed  executed  by  a  person  not  judicially  declared  incompe- 
tent, regular  upon  its  face,  and  properly  acknowledged,  is  absolutely 
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yoid,  so  that  no  title  is  conveyed,  upon  subsequent  proof  of  the  in- 
sanity of  the  grantor  would  create  great  doubt  and  uncertainty  as  to 
the  title  to  real  estate.  It  would  only  be  necessary  for  a  grantor,  or 
his  heirs  or  devisees,  at  any  time  before  the  statute  of  limitations  had 
run,  to  prove  the  insanity  of  the  grantor  to  destroy  a  title  valid  upon 
its  face.  If  such  a  conveyance  is  void,  no  terms  can  be  imposed  as  a 
condition  of  avoiding  it,  although  the  lunatic  has  actually  received 
the  consideration,  and  the  property  has  been  improved  relying  upon, 
the  conveyance  actually  and  properly  executed.  For  this  reason  I 
think  the  action  cannot  be  maintained,  and  that  the  dismissal  of  the 
complaint  was  proper.  I  should  have  considerable  difficulty  in  sus- 
taining this  judgment  upon  the  ground  that  the  plaintiff  had  elected 
to  affirm  the  deed  by  the  commencement  of  the  action  against  his 
agent,  to  whom  it  is  alleged  the  consideration  money  was  paid.  It 
does  not  appear  that  at  the  time  of  the  commencement  of  that  ac- 
tion the  plaintiff  had  any  knowledge  of  the  fact  that  the  defendant 
claimed  under  a  deed  executed  by  him.  The  complaint  in  that  action 
does  not  allege  that  the  agent  had  received  the  consideration  for  this 
specific  conveyance,  and  an  election  of  remedies,  to  be  enforced,  must 
have  been  made  after  the  party  had  full  knowledge  of  the  transac- 
tion ;  but  the  injustice  of  treating  a  deed  executed  as  this  was  as  abso- 
lutely void  is  apparent  in  this  action.  This  plaintiff  would  be  enti- 
tled to  recover  the  property  that  his  deed  purported  to  convey,  al- 
though he  would  also  be  entitled  in  his  action  against  his  attorney 
to  recover  the  money  that  the  attorney  had  received  when  acting  in 
"that  capacity,  and  thus  the  plaintiff  would  get  back  his  property,  and 
would  also  retain  the  consideration  that  the  defendant  had  paid  for  it. 


(63  App.  Div.  61.) 

MORSE  v.  PRESS  PUB.  CO. 
(Supreme  Court,  Appellate  DIvlBlon,  First  Department    July  9,  1901.) 

1.  LiBBL — Dbfenbes — MrriGATioN  OF  Damaoes— Deuurbbb. 

Under  Code  Olv.  Proc.  §  508,  providing  that  a  partial  defense  may  be 
set  forth,  and  on  demurrer  thereto  the  question  Is  whether  It  Is  sufficient 
for  that  purpose,  and  that  matter  In  mitigation  of  damages  in  an  ac- 
tion for  a  personal  Injury  Is  a  partial  defense;  and  section  3343,  subd.  9, 
providing  that  a  personal  injury  Includes  libel, — a  demurrer  lies  to  a 
separate  defense  alleging  facts  In  mitigation  of  damages  In  an  action 
for  libel. 

%  Same— Part  of  Separate  Defense. 

Where  any  fact  alleged  In  a  separate  defense  In  an  action  for  libel  Is 
competent  In  mitigation  of  damages,  a  demurrer  to  such  defense  Is  not 
well  taken,  though  some  of  the  facts  are  not  sufficient. 

&  Same— Sufficiency. 

Where,  In  an  action  for  libel  In  the  publication  of  an  announcement 
of  plaintiff's  marriage,  and  that  both  she  and  her  hasband  had  been 
previously  divorced  under  suspicious  circumstances,  defendant,  by  a 
separate  defense,  alleged  In  mitigation  of  damages  the  truth,  setting 
out  the  judgment  rolls,  and  that  the  divorces  were  fraudulent  and  col- 
lusive, all  of  which  facts  defendant  I^new  prior  to  the  publication  of  the 
alleged  libel,  which  was  claimed  to  have  been  made  In  good  faith,  with- 
out malice,  it  was  Improper  to  sustain  a  demurrer,  since  the  facts  al- 
leged were  competent  on  the  question  of  malice  and  the  real  meaning  of 
the  article. 
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Appeal  from  special  term,  New  York  county. 

Action  by  Mary  K.  Morse  against  the  Press  Publishing  Company. 
From  an  order  sustaining  a  demurrer  to  the  second  defense  o£  de- 
fendant's amended  answer,  it  appeals.    Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHLIN, 
O'BRIEN,  and  INGEAHAM,  JJ. 

John  M.  Bowers,  for  appellant. 
Clinton  E.  Bell,  for  respondent. 

INGEAHAM,  J.  This  action  was  to  recover  damages  for  a  libel, 
and  the  question  before  us  is  upon  a  demurrer  to  certain  allegations 
in  the  answer,  which  are  designated  "a  second,  separate,  and  distinct 
defense  to  the  alleged  cause  of  action  in  the  amended  complaint  con- 
tained, and  in  mitigation  of  the  alleged  libelous  matter  therein  con- 
tained." The  complaint  alleges  that  the  libel  charged  that  the  plain- 
tiff "had  been  guilty  of  the  sin,  oflense,  and  misconduct  of  unchastity 
and  adultery."  When  this  cause  was  here  on  a  former  appeal  (63 
X.  Y.  iSupp.  423),  we  held  that  by  the  complaint  the  plaintiff  charged 
that  the  words  of  libel  imputed  to  her  unchastity  and  adultery,  and 
that  she  must  stand  or  fall  by  this  charge;  that  in  the  complaint  the 
plaintiff  had  by  her  innuendoes  limited  and  confined  her  charge  to 
an  imputation  of  unchastity  and  adultery;  and  that,  should  the  jury 
find  against  the  plaintiff  as  to  the  alleged  meaning  of  the  particu- 
larized words,  she  must  fail,  for,  as  already  pointed  out,  these  words 
can  have  no  other  guilty  meaning.  49  App.  Div.  375,  63  N.  Y.  Supp. 
423.  After  this  decision  the  defendant  amended  its  answer,  setting 
up  the  defense  demurred  to,  which  demurrer  was  sustained  at  special 
term,  and  it  is  from  the  judgment  entered  thereon  that  this  appeal  is 
taken.  The  defendant  upon  this  appeal  insists  that  no  demurrer  lies 
to  a  separate  defense  which  alleges  facts  in  mitigation  of  damages, 
but  we  think  this  demurrer  is  allowed  by  section  508  of  the  Code. 
That  section  provides  that: 

"A  partial  defense  may  be  set  forth  as  prescribed  In  the  last  section. 
•  •  •  Upon  a  demurrer  thereto  the  question  Is  whether  It  is  suflacient  for 
that  purpose.  Matter  tending  only  to  mitigate  or  reduce  damages,  In  an 
action  to  recover  damages  for  the  breach  of  a  promise  to  marry,  or  for  a 
personal  Injury,  or  an  Injury  to  property,  Is  a  partial  defense,  within  the 
meaning  of  this  section." 

By  subdivision  9  of  section  3343  of  the  Code  it  is  provided: 

"A  personal  Injury  Includes  libel,  slander,  •  *  •  or  other  actionable 
injury  to  the  person  either  of  the  plalntUI,  or  of  another." 

It  seems  clear,  upon  a  demurrer  to  a  special  defense  alleging  mat- 
ter tending  only  to  mitigate  or  reduce  damages  in  an  action  for  libel, 
the  question  is  whether  the  matter  alleged  is  competent  to  be  received 
on  the  trial  in  mitigation  of  damages.  Robinson  v.  Publishing  Co., 
30  App.  Piv.  525,  57  N.  Y.  Supp.  303.  The  learned  judge,  in  deciding 
this  case  at  special  term,  held  that  if  the  defendant  proved  all  the 
facts  set  forth  in  the  defense  the  judge  at  the  trial  would  not  be  jus- 
tified in  submitting  them  as  mitigating  circumstances  to  the  jury; 
but  we  think  that  at  least  some  of  the  facts  set  up  in  mitigation  of 
'iamages  arc  sufiQcient  for  that  purpose.    Whether  or  not  all  the 
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facta  alleged  would  be  admissible,  it  is  not  necessary  to  discuss.  If 
any  fact  thus  alleged  is  competent,  the  demurrer  to  the  whole  de- 
fense is  not  well  taken,  as  there  cannot  be  a  demurrer  to  a  part  of  a 
separate  defense.  The  alleged  libel  states  the  fact  of  the  marriage  of 
the  plaintiff  to  a  Mr.  Morse,  the  fact  that  both  of  the  parties  to  this 
marriage  had  been  married  before,  that  the  plaintiff  had  obtained  a 
divorce  from  her  husband,  and  that  the  person  to  whom  she  was  mar- 
ried was  also  divorced  from  his  wife.  The  truth  of  these  facts  are 
alleged  in  ihe  defense  demurred  to,  and,  as  part  of  this  defense,  copies 
of  the  judgment  rolls  in  the  actions  in  which  the  plaintiff  obtained 
her  divorce  from  her  husband,  and  in  which  the  wife  of  the  plain- 
tiff's present  husband  obtained  her  divorce  from  him,  are  annexed. 
It  is  also  alleged  that  both  actions  for  divorce  were  fraudulent  and 
collusive,  and  that  these  facts  were  all  known  to  the  defendant  prior 
to  March  16,  1898,  the  date  of  the  publication  of  the  alleged  libel. 
It  is  further  alleged  in  this  defense  that  the  publication  was  in  good 
faith  and  in  the  public  interest,  and  without  any  malice  whatever 
towards  either  the  plaintiff  or  any  other  person,  and  with  the  honest 
and  worthy  purpose  of  serving  the  public  and  supplying  proper  items 
of  news  of  current  interest,  and  for  no  other  purpose,  and,  further,  in 
the  belief  on  the  part  of  the  defendant  that  the  said  article  or  mat- 
ter complained  of  was  true,  and  that  the  defendant,  in  publishing  the 
said  matter  or  article,  relied  upon  the  matters  alleged  to  have  been 
known  to  it  prior  to  date  of  the  said  publication.  As  was  said  in 
Bradner  v.  Faulkner,  »3  N.  Y.  518: 

'The  determination  of  this  question  must  always  rest  largely  In  the  dis- 
cretion of  the  trial  judge.  Facts  which  might  Justly  be  regarded  mider  some 
clrcumRtances  to  constitute  a  proper  subject  for  the  mitigation  of  damages 
under  different  circumstances  might  be  entirely  Immaterial,  depending  largely 
upon  the  case  which  should  be  made  by  the  plaintiff  la  the  action.  The 
border  line  between  such  facts  as  are  properly  receivable  in  mitigation  and 
those  which  are  inadmissible  for  such  purposes  cannot  with  accuracy  be  de- 
fined preliminary  to  the  trial.  The  fact  that  a  party  should  be  precluded 
from  giving  evidence  of  those  mitigating  circumstances  which  do  not  appear 
In  his  answer  should  lead  courts  tp  great  caution  in  exercising  the  power  of 
strlliing  ont  matter  pleaded  either  as  a  whole  or  partial  defense,  and  it 
should  never  be  done  unless  it  is  clear  that  under  no  possible  circumstances 
could  the  matter  pleaded  have  the  bearing  claimed  for  It." 

See,  also,  Morgan  v.  Bennett,  44  App.  Div,  323,  60  N.  Y.  Supp.  619, 
where  it  is  said: 

"And  it  has  been  held  that  the  rules  by  which  the  sufficiency  of  a  pleading 
Is  ordinarily  determined  cannot  be  applied  in  all  of  their  strictness  to  a 
partial  defense  pleaded  by  way  of  mitigating  circumstances." 

The  publication  upon  which  this  action  is  founded  is  alleged  by 
the  plaintiff  to  charge  unchastity,  and  the  right  of  the  plaintiff  to 
recover  damages  depends  upon  the  construction  to  be  given  to  the  pub 
lication  as  a  whole.  It  is  in  commenting  upon  the  relations  that  ex- 
isted between  the  plaintiff  and  the  person  whom  she  subsequently 
married,  from  which  it  is  sought  to  be  inferred  that  the  plaintiff's 
characterization  of  the  publication  is  correct.  The  question  as  to 
whether  or  not  the  publication  bears  the  construction  placed  upon  it 
by  the  plaintiff  is  a  question  to  be  determined  upon  the  trial,  and  I 
do  not  think  that  it  can  be  said  on  demurrer  that  a  truthful  state- 
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ment  of  the  circumstances  surrounding  the  litigation  which  resulted 
in  the  plaintifC's  obtaining  a  divorce  frofii  her  fonner  husband,  and 
the  relation  that  existed  between  the  plaintiff  and  the  man  that  she 
subsequently  married  before  the  divorce  was  obtained,  and  which 
were  known  to  the  writer  of  the  article,  is  not  competent  upon  the 
question  as  to  the  real  meaning  of  the  publication  complained  of; 
but  I  do  not  think  that  there  is  anj  doubt  but  that  these  facts  which 
the  writer  of  the  article  had  in  mind  when  he  wrote  it  are  competent 
evidence  upon  the  question  of  actual  malice.  The  plaintiff  would  be 
entitled  to  an  instruction  to  the  jury  that  if  they  found  the  defend- 
ant guilty  of  actual  malice,  they  could  give  her  punitive  damages,  and 
upon  this  question  of  actual  malice  the  defendant  would  be  entitled 
to  present  to  the  jury  just  what  knowledge  had  been  communicated 
to  its  responsible  ofQoers  as  to  the  circumstances  surrounding  the  re- 
lations that  existed  between  the  plaintiff  and  her  husband  and  the 
plaintiff  and  the  person  whom  she  subsequently  married.  Thus, 
Judge  Peckham,  in  Mattice  v.  Wilcox,  147  N.  Y.  624,  42  N.  E.  270, 
says: 

"Mitigating  clrcamstances  are  those  which,  while  not  proving  the  truth 
of  the  charge,  do  yet  tend  In  some  appreciable  degree  towards  such  proof, 
and  thus  permit  of  an  inference  that  defendant  was  not  actuated  by  malice 
In  his  charge.  They  mnst  be  of  such  a  nature  as  to  show  that  defendant, 
thongh  mistaken,  believed  the  charge  to  be  true  when  it  was  made.  The 
mitigating  facts  must  be  connected  with  or  bear  upon  the  defamatory 
charge.  •  •  •  The  circumstances  must  otherwise  be  such  as  tend  to  dis- 
prove malice,  by  showing  that  the  words  were  spoken  In  the  honest  belief 
that  they  were  true,  with  some  reason  for  such  belief,  and  without  actual 
malice  or  evU  design." 

See,  also,  Morgan  v.  Bennett,  supra;  Hatfield  t.  Lasher,  81  K.  Y. 
246. 

If  the  facts  alleged  in  this  separate  defense  are  proved,  the  sub- 
stantial truth  of  the.article  published,  except  so  far  as  it  contains  the 
charge  of  nnchastity,  is  established;  and,  certainly,  in  determining 
the  question  as  to  whether  the  publication  as  a  whole  was  actuated 
by  actual  malice,  it  would  be  most  material  for  the  jury  to  have  be- 
fore it  a  knowledge  of  how  far  the  facts  alleged  in  the  publication 
were  true,  and  were  within  the  knowledge  of  the  author  of  the  article 
complained  of.  If  there  was  absolutely  no  authority  for  the  article 
as  a  whole,  if  the  plaintiff  never  had  obtained  a  divorce  from  her  for- 
mer husband,  and  if  she  had  no  relations  of  any  kind  with  the  per- 
son that  she  afterwards  married,  and  the  defendant  had  manufac- 
tured the  whole  story  without  any  information  upon  the  subject,  a 
very  different  question  would  be  presented  upon  the  question  of  ac- 
tuaj  malice  than  if  all  of  the  facts  contained  in  the  publication  were 
true,  except  the  inference  of  unchastity  upon  which  the  plaintiff's 
cause  of  action  is  based. 

I  think,  therefore,  that  the  learned  trial  judge  was  not  justified  in 
sustaining  the  demurrer  to  this  defense,  and  that  the  judgment  ap- 
pealed from  should  be  reversed,  with  costs,  and  the  demurrer  over- 
ruled, with  costs,  with  leave  to  the  plaintiff  to  withdraw  the  de- 
murrer on  payment  of  costs  in  this  court  and  in  the  court  below. 
AU  concor;  CBBIEN,  J,  in  result. 
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CHBTSTAL  t.  MAYOR,  ETa,  OP  THE  CITT  OP  NEW  TORK. 

(Supreme  Court,  Appellate  Division,  First  Department    Jnly  9,  1901.) 

MumciFAii    Corporations  — Sfbcial    Citt    Law— Validitt— Subicissioh   to 
Mayor— Kecbssitt. 

Const  art  12,  S  2,  provides  that  latrs  relating  to  tbe  property,  affairs, 
or  government  of  a  city  are  special  city  laws,  when  they  relate  to  a 
single  city,  and  that  after  any  bill  for  a  special  city  law  relating  to  any 
city  has  been  passed  by  both  branches  of  the  legislature,  the  house  In 
which  It  originated  shall  Immediately  transmit  a  copy  to  the  mayor  of 
such  city,  who  shall  return  It  to  the  governor,  with  a  certificate  stating 
whether  It  has  been  accepted  by  the  city  or  not  Held,  that  Laws  1895, 
c  167,  authorizing  the  widow  of  a  contractor  who  had  constructed  a 
city  market  in  New  York,  and  her  assigns,  to  sue  for  a  balance  due  on 
the  contract,  notwithstanding  the  claim  was  barred  by  limitations,  con- 
stituted a  special  city  law,  and  the  failure  to  transmit  a  copy  to  the 
mayor  rendered  It  invalid. 

Appeal  from  trial  term,  New  York  county. 

Action  by  John  P.  Chrystal  against  the  mayor,  aldennen,  and  com- 
monalty of  the  city  of  New  York.  Plaintiff's  motion  for  a  new  trial 
on  exceptions  to  the  dismissal  of  the  complaint  was  prdered  heard  in 
the  first  instance  in  the  appellate  division.    Exceptions  overruled. 

Argued  before  VAN  BKUNT,  P.  J.,  and  HATCH,  McLAUGHLIN, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Delos  McCurdy,  for  plaintiff. 
Terence  Farley,  for  defendant. 

INGRAHAM,  J.  The  sole  question  presented  upon  this  appeal  is 
whether  chapter  167  of  the  Laws  of  1895  was  a  special  city  law,  which 
was  required  by  article  12  of  section  2  of  the  constitution  to  be  trans- 
mitted to  the  mayor  of  the  city  of  New  York  for  his  approTaL  The 
claim  against  the  city  which  the  plaintiff  seeks  to  enforce  arose  un- 
der chapter  120  of  the  Laws  of  1865.  By  that  act  commissioners 
were  appointed  for  the  erection  of  a  public  market  in  the  Eighteenth 
ward  of  the  city  of  New  York.  The  said  commissioners  were  directed 
to  have  prepared  plans  and  specifications,  to  advertise  for  proposals 
for  the  erection  of  the  said  building  and  work  necessary  for  the  com- 
pletion of  said  market,  and  to  award  the  contract  to  the  lowest  bid- 
der therefor.  The  commissioners  were  to  keep  full  minutes  of  their 
proceedings,  and  file  a  true  copy  thereof  with  the  clerk  of  the  com- 
mon council  of  the  city  of  New  York.  The  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York  were  authorized  and  directed  to 
create  a  public  fund  or  stock,  to  be  denominated  "Market  Stock,"  to 
the  amount  of  $75,000;  to  sell  and  dispose  of  said  stock,  and  to  pay 
over  the  proceeds  thereof  to  such  persons  as  said  commissioners,  or 
a  majority  of  them,  should  by  their  draft  or  order  direct  in  writing; 
the  said  stock  to  be  paid  by  taxation ;  the  entire  expenditure  author- 
ized by  the  act  not  to  exceed  the  sum  of  $75,000,  In  pursuance  of 
this  statute  the  commissioners  made  a  contract  with  one  Vander- 
voort  to  erect  the  building  for  the  sum  of  |70,404.  Vandervoort  pro- 
ceeded under  this  contract,  and  on  June  18,  1870,  a  certificate  was 
issued  by  the  commissioners  and  the  architect,  which  certified  that 
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there  was  due  to  Vandervoort  for  the  erection  of  the  market  the  sum 
of  $67^1.97.  Certain  payments  had  been  made  on  account  of  the 
contract,  and  it  is  alleged  that  there  was  a  balance  due  from  the  city 
of  ^6,674.30.  The  last  payment  that  was  made  to  Vandervoort  un- 
der the  contract  was  on  June  IG,  1871,  when  he  received  the  sum  of 
f3,026.89.  Various  proceedings  seem  to  have  been  taken  by  Van- 
dervoort to  collect  the  balance  claimed  by  him,  which  seem  to  have 
been  ineffectual.  It  will  be  noticed  that  there  is  no  provision  in  this 
statute  making  the  city  of  New  York  liable  in  an  action  at  law  for  the 
amount  due  under  the  contract.  The  payment  to  the  contractor  of 
the  amount  due  under  the  contract  imposes  an  obligation  upon  the 
comptroller  to  issue  city  stock  to  the  amount  of  |75,000,  directing 
bim  to  sell  such  stock,  and  to  pay  the  amount  realized  therefrom  to 
■uch  persons  as  the  commissioners,  or  a  majority  of  them,  should  di- 
rect in  writing;  the  money  realized  from  said  stock  to  be  applied  sole- 
ly and  only  to  the  erection  and  completion  of  the  public  market  be- 
fore specified.  The  record  does  not  disclose  what  amount  of  the 
stock  authorized  to  be  issued  by  this  act  was  actually  issued,  or  what 
disposition  was  made  of  the  proceeds  thereof;  but  whatever  claim 
the  plaintiff  had  against  the  city  of  New  York  was  many  years  ago 
barred  by  the  statute  of  limitations,  and  before  the  passage  of  the  act 
in  question  no  enforceable  obligation  of  the  city  of  New  York  in  fa- 
vor of  the  contractor  existed.  Vandervoort,  the  contractor,  died, 
leaving  a  last  will  and  testament,  whereby  he  gave  all  of  this  prop- 
erty, iSoth  real  and  personal,  to  his  wife,  and  appointed  her  sole  ex- 
ecutrix. Letters  testamentary  were  issued  on  the  8th  of  October, 
1874;  and  on  January  11,  1892,  Vandervoort's  widow,  individually 
and  as  executrix,  assigned  this  claim  against  the  city  of  New  York  to 
the- plaintiff  in  this  action.  The  claim  against  the  city  being  thus 
barred  by  the  statute  of  limitations,  the  two  houses  of  the  legislature 
passed  an  act  entitled  "An  act  for  the  relief  of  Sophia  Q.  Vander- 
voort, widow  of  Charles  Vandervoort,  deceased,  her  successors  or  as- 
signs," which  was  approved  by  the  governor  on  March  26,  1895.  By 
this  act  Sophia  Vandervoort,  widow  and  executrix  of  Charles  Van- 
dervoort, late  of  the  city  of  New  York,  deceased,  her  successors  or  as- 
signs, were  authorized  to  commence  an  action  in  the  supreme  court 
of  this  state  against  the  mayor,  aldermen,  and  commonalty  of  the 
city  of  New  York — 

'To  recover  any  moneys  due  and  nnpald  to  said  Charles  Vandervoort  In  hla 
lifetime  for  or  growing  ont  of  the  erection  of  a  market  in  the  Eighteenth 
ward  of  said  city;  and  to  prosecute  such  action  to  final  Judgment  on  the 
merits,  any  statute,  law  or  decision  to  the  contrary  notwithstanding." 

The  act  further  provided : 

"No  audit  of  the  claim  of  said  Vandervoort,  his  successors  or  assigns,  by 
the  mayor  and  comptroller  or  either  of  them  or  any  other  person  or  persons, 
shall  be  necessary  before  the  commencement  of  such  action,  nor  shall  any 
rejection  of  or  refusal  or  failure  to  allow  or  audit  said  claim  by  any  officer 
or  officers  of  the  city  be  any  defense  to  said  action,  which  action  shall  be 
prosecuted  to  final  Judgment  In  the  same  manner  and  with  the  same  eftect 
as  if  such  aadit  or  rejection  had  not  been  made;"  that  the  action  authorized 
"may  be  commenced  and  prosecuted  to  final  Judgment  upon  the  merits  in 
the  same  manner  and  with  the  same  effect  as  if  the  same  had  been  com- 
menced Immediately  after  the  said  market  was  created";  that  the  plaintiff 
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In  the  action  "hereby  authorized  shall  be  entitled  to  Judgment  therein  for 
such  sum  of  money,  If  any,  as  was  Justly  due  said  Charles  Vandervoort  for 
the  erection  of  said  market,  with  interest  from  the  time  when  it  was  so  due, 
any  audit.  Judgment,  decision,  record  or  proceeding  to  the  contrary  notwith- 
standing"; and  that  all  acts  or  parts  of  acts  inconsistent  with  the  act  vere 
repealed. 

It  was  admitted  by  the  parties  on  the  trial  that  a  certified  copy 
of  this  act  was  not  transmitted  to  the  mayor  of  the  city  of  New  York 
by  the  house  in  which  the  same  originated,  or  by  either  house;  that 
the  mayor  did  not  return  the  same  to  the  house  from  which  it  was 
sent  during  the  session  of  the  legislature,  with  the  mayor's  certificate 
thereon,  stating  whether  the  city  had  or  had  not  accepted  the  same; 
and  that  the  provision  of  section  2  of  article  12  of  the  state  constitu- 
tion was  not  complied  with.  By  this  section  of  the  constitution  the 
cities  of  the  state  are  classified,  cities  of  the  first  class  including  all 
cities  haying  a  population  of  250,000  or  more.  Laws  relating  to  the 
property,  affairs,  or  government  of  cities,  and  the  several  departments 
thereof,  are  divided  into  general  and  special  city  laws.  General  city 
laws  are  those  which  relate  to  all  the  cities  of  one  or  more  classes. 
Special  city  laws  are  those  which  relate  to  a  single  city,  or  to  less 
than  all  the  cities;  and  special  city  laws  shall  not  be  passed,  except 
in  conformity  with  the  provisions  of  this  section,  which,  it  is  agreed, 
were  not  complied  with.  If  the  act,  therefore,  is  a  special  city  law, 
it  was  never  passed  in  conformity  with  the  provisions  of  the  consti- 
tution, and  never  became  a  law  of  the  state.  This  law  applies  to  but 
one  city,  viz.  the  city  of  New  York,  and  is  concededly  a  special  city 
law  if  it  relates  to  the  "property,  affairs  or  government  of  cities." 
The  court  below  held  that  this  law  did  relate  to  the  property,  afEairs, 
or  government  of  the  city  of  New  York,  and  in  that  conclusion  we 
agree.  The  contract  out  of  which  this  claim  arose  was  to  provide 
the  city  of  New  York  with  a  public  market.  From  the  earliest  time 
one  of  the  objects  of  the  incorporation  of  the  city  of  New  York  was 
to  provide  market  facilities  for  the  inhabitants  of  the  city,  and  the 
city  was  authorized  to  own  and  maintain  markets.  The  Dongan 
charter  recites  that  the  city  had  erected  two  market  houses,  and 
grants  to  the  city  authority  to  keep  their  market  days  weekly.  See, 
also,  the  Cornbury  charter  and  Montgomerie  charter.  The  main- 
tenance of  markets  was  distinctly  a  city  purpose,  authority  to  pro- 
cure and  maintain  which  was  vested  in  the  city.  This  act  of  1865, 
which  was  passed  for  the  purpose  of  constructing  for  the  city  of  New 
York  a  market,  was  therefore  a  law  relating  to  the  city,  providing 
for  the  construction  of  a  market  upon  property  belonging  to  the  city, 
and  for  the  payment  for  erecting  that  market  by  an  issue  of  obliga- 
tions of  the  city.  The  act  itself  specifically  affects  the  property 
of  the  city,  and  iJrovides  for  improving  such  property  by  the  city,  and 
for  the  expense  of  such  improvement.  It'  is  unnecessary  to  attempt 
to  define  strictly  the  limit  of  this  provision  of  the  constitution.  Its 
object  was  to  allow  a  city  of  the  state  information  of  acts  before  the 
legislature  solely  affecting  its  interest,  and  an  opportunity  to  com- 
municate to  the  legislature  ainy  objection  which  existed  to  the  pass- 
age of  the  proposed  act.  It  provided  that  before  the  legislature 
passed  such  an  act  it  should  be  communicated  to  the  city  authorities. 
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so  that  they  coaid  communicate  to  the  legislature  any  objection  that 
existed  to  the  passage  of  the  act.  Many  acts  had  been  passed  im- 
posing obligations  upon  the  cities  of'  the  state  without  the  cities 
affected  having  an  opportunity  to  protest  against  the  legislation; 
and  the  beneficial  results  of  this  constitutional  provision  would  be 
almost  entirely  nullified  if  it  were  held  not  to  apply  to  those  laws 
which  imposed  upon  the  city  an  obligation  to  pay  money  to  an  indi- 
vidual, where  no  obligation  which  could  be  enforced  existed.  The 
effect  of  this  act  would  be  to  grant  a  pure  gratuity  to  this  plaintiff. 
The  original  contractor  had  presented  his  claim  and  sought  to  en- 
force it  by  legal  proceedings.  These  proceedings  had  failed,  and  it 
mast  be  pi'esumed  that  some  legal  objection  to  the  right  of  the  con- 
tractor to  recover  existed.  Twenty-five  years  had  passed  since  the 
contract  was  completed,  and  the  ability  to  prove  a  defense  to  the 
claim  would  be  severely  impaired  by  th6  lapse  of  time.  If  such  a 
legal  defense  had  not  existed,  it  is  inconceivable  that  the  right  of  the 
contractor  to  enforce  his  claim  against  the  city  would  not  have  suc- 
ceeded; and  now,  when  it  must  be  presumed  that  the  city  has  lost 
the  power  of  proving  such  a  defense,  the  legislature,  without  notice 
to  the  city,  passes  an  act,  the  effect  of  which  is  to  compel  the  city 
to  pay  this  claim,  with  interest.  It  is  inconceivable  that,  if  the  legis- 
lature had  had  notice  of  the  conditions  existing  and  the  effect  of  the 
act,  it  would  have  insisted  upon  passing  it  against  the  protest  of  the 
city,  or  that  under  such  circumstances  the  governor  would  have 
aliened  it.  But  we  have  no  doubt  that  any  act  requiring  a  specified 
city  to  pay  to  a  person  in  whose  favor  no  legally  enforceable  claim 
exists  a  sum  of  money,  and  authorizing  such  person  to  commence 
and  maintain  an  action  against  the  city  to  recover  it,  is  an  act  that 
relates  to  the  "government,  property  or  affairs"  of  the  city,  and  is 
within  the  provisions  of  the  constitution  above  referred  to.  The 
question  that  is  presented  is  not  as  to  the  constitutional  power  of 
the  legislature  to  pass  this  act  It  is  whether  or  not  the  legislature 
has  complied  with  the  provisions  of  the  constitution  in  the  passage 
of  the  act.  These  constitutional  pi-ovisions  are  remedial  in  their  na- 
ture, for  the  protection  of  the  cities  of  the  state;  and  there  is  no 
reason  why  they  should  not  receive  a  broad  and  liberal  construction, 
which  would  carry  out  the  beneficial  intention  of  the  people  in  pro- 
viding that  these  special  city  acts  should  not  be  passed  withont 
giving  to  the  municipalities  an  opportunity  to  present  such  objec> 
tions  as  exist  to  their  passage. 

It  follows  that  the  exceptions  should  be  overruled,  and  the  motioB 
for  a  new  trial  denied,  with  costs.    All  concur. 


(63  App.  Dlv.  106.) 

McCRKADY  v.  LINDENBOKN. 
(Supreme  Conrt  Appellate  Division,  First  Department    July  9,  1901.> 

t,   loUDLORD  AHD  TkNANT — BbKACH  OV  LeASB — ElECTIOW  OF    RrMEDIBS. 

A  .lease  provided  that  If  the  premises  Bbould  be  vacated  by  the  ten- 
ant during  the  tenn,  the  landlord  might  re-eater  and  relet  the  premiseB, 
and  bound  the  tenant  to  pay  the  difference  between  the  agreed  rent  and 
tbe  rent  actually  received,  In  equal  monthly  payments,  as  the  defloiency 
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■bonld  be  determined.  Eeld,  that  the  landlord,  on  the  Tftcatloa  of  the 
premises  by  the  tenant  was  not  required  to  bring  actions  for  the  de- 
ficiency in  the  rent  as  authorized  by  the  contract  but  coald  sne  for  the 
damages  occasioned  by  the  breach  thereof. 

9.  Sahs— Damaobb— Bill,  of  Particulars. 

A  bill  of  particulars  in  an  action  by  a  landlord  against  a  tenant  for  a 
breach  of  a  lease  by  vacating  the  premises,  which  states  that  the  dam- 
ages claimed  are  computed  by  deducting  the  estimated  amount  of 
rentals  which  may  be  obtained,  less  certain  expenses,  does  not  preclude 
the  landlord  from  proving  damages,  oa  the  trround  that  aucli  damages 
are  speculative. 

O'Brien,  J.,  dissenting. 

Action  by  Caroline  A.  McCready  against  David  Lindenbom  for 
breacli  of  a  lease.  Judgment  was  rendered  in  favor  of  defendant, 
and  motion  for  a  new  trial,  on  exceptions,  was  directed  to  be  heard 
by  the  appellate  division.    Reversed. 

Argued  before  YAJS  BRUNT,  P.  J.,  ^uid  PATTERSON,  O'BRIEN, 
INGRAHAM,  and  LAUGHUN,  JJ. 

W.  P.  Prentice,  for  plaintiff. 
Morris  J.  Hirsch,  for  defendant. 

DIGRAHAM,  J.  The  plaintiff,  the  owner  of  a  lot  of  land  with  the 
buildings  thereon  in  the  city  of  New  York,  on  the  9th  of  October, 
1S93,  leased  it  to  the  defendant  for  the  term  of  nine  years  and  seven 
months,  to  b^in  on  the  1st  of  October,  1894,  at  the  yearly  rent  of 
16,400,  until  the  Ist  of  May,  1899,  and  for  the  balance  of  the  term 
the  rent  was  to  be  equal  to  6  per  centum  net  upon  the  value  of  the 
said  premises,  to  be  appraised  as  provided  in  the  lease,  in  addition 
to  taxes,  assessments,  and  all  costs  of  repair.  The  complaint  alleged 
the  making  and  execution  of  this  lease;  that  on  the  1st  of  October, 
1894,  the  keys  of  the  building  were  delivered  to  the  defendant,  and 
were  by  him  retained,  and  thereafter  the  building,  or  some  part  there- 
of, had  been  occupied  by  the  defendant;  that  the  defendant  failed 
to  pay  the  rent  for  the  month  of  October,  for  which  an  action  at  law 
was  commenced,  which  resulted  in  favor  of  the  plaintiff;  that  there- 
after the  defendant  refused  to  pay  the  rent  for  the  month  of  Novem- 
ber, 1894,  for  which  the  plaintiff  had  recovered  judgment;  that  "the 
rent  due  under  said  lease  for  the  month  of  December,  1894,  was  duly 
demanded  by  plaintiff  from  the  defendant,  but  payment  thereof  was 
refused,  and  the  defendant  has  refused,  and  continues  to  refuse,  to 
comply  with  the  said  lease,  and  to  perform  his  part  of  the  same,  and 
to  pay  rent";  that,  under  the  provisions  of  the  said  lease,  "the  rent 
for  that  portion  of  the  term  subsequent  to  November,  1894,  to  wit, 
from  December  1, 1894,  to  April  30, 1904,  amounts  to  at  least  the  sum 
of  ¥60,266.66";  that  by  the  failure  and  neglect  of  the  defendant  to 
I)erform  his  part  of  said  lease,  and  to  perform  the  covenants  thereof 
on  his  part  to  be  performed,  and  to  pay  the  rents,  water  rates,  and 
repairs  as  agreed,  "the  plaintiff  has  been  compelled  to  expend  and 
has  expended  large  sums  of  money  in  the  care  and  repair  of  said 
building,  and  has  been  obliged  to  pay  increased  insurance  on  the 
same,  and  the  plaintiff  has  been  and  is  unable,  after  diligent  effort, 
to  relet  the  said  premises  at  a  rent  equal  to  that  which  the  defendant 


Digitized  by 


Google 


Sup.  CtJ  K'cREADT  T.  LINDENBOBK.  357 

covenanted  and  agreed  to  pay;  and  in  conseqaence  of  the  character 
of  the  alterations  and  improvementa  made  especially  for  the  said  de- 
fendant, and  for  his  particular  business,  the  plaintiff  has  been  unable 
to  relet  the  said  premises  without  other  and  further  extensive  altera- 
tions and  repairs,  which  said  plaintiff  has  made  at  an  expense  of 
about  |4,000  in  good  faith,  and  for  the  purpose  of  reducing  her  dam- 
SigeB  caused  by  the  neglect  and  failure  of  the  defendant  to  perform  his 
part  of  said  lease,  by  relettiug  the  same  at  the  best  prices  she  could 
obtain  therefor ;  that  by  reason  of  the  matters  and  things  aforesaid, 
and  by  reason  of  the  defendant's  refusal,  neglect,  and  failure  to  per- 
form his  part  of  said  lease,  and  by  reason  of  defendant's  breaches  of 
the  covenants  of  the  said  lease,  plaintiff  has  been  damaged  to  the 
amonnt  of  f35,000.00";   and  demands  judgment  for  that  amount. 

The  defendant  answered,  but,  so  far  as  I  can  understand  the  an- 
swer, which  is  somewhat  involved,  he  does  not  deny  the  breach 
alleged.  The  action  was  commenced  on  September  12,  1898.  The 
lease  was  introduced  in  evidence  by  the  plaintiff,  and  was  substan- 
tially as  alleged.  It  contained  two  clauses  under  which  the  trial 
court  seems  to  have  disposed  of  the  action.  By  one  it  is  provided 
that,  if  the  said  premises  should  become  vacant  during  the  said  term, 
the  party  of  the  first  part  (plaintiff),  or  her  representatives,  might 
re-enter,  either  by  force  or  otherwise,  without  being  liable  for  any 
prosecution  therefor,  and  relet  the  said  premises  as  Sie  agent  of  the 
party  of  the  second  part,  and  receive  the  rent  thereof,  applying  the 
same  first  to  the  payment  of  such  expenses  as  they  might  be  put  to 
in  re-entering,  and  then  to  the  payment  of  the  rent  due  by  these  pres- 
ents, and  the  balance  (if  any)  to  be  paid  over  to  the  party  of  the  sec- 
ond part,  who  shall  remain  liable  for  any  deficiency.  The  other 
clause  provides  that  if  any  default  be  made  in  the  payment  of  the  said 
rent,  "or  any  part  thereof,  at  the  time  above  specified,  or  if  any  de- 
fault be  made  in  the  performance  of  any  of  the  covenants  or  agree- 
ments herein  contained,  the  said  hiring,  and  the  relation  of  landlord 
and  tenant,  at  the  option,  of  the  party  of  the  first  part,  shall  wholly 
cease  and  determine,  and  the  party  of  the  first  part  shall  and  may 
re-enter  the  said  premises,  and  remov6  all  persons  therefrom,  and  the 
said  party  of  the  second  part  hereby  expressly  waives  the  service  of 
any  notice  in  writing  of  intention  to  re-enter,  as  provided  for  in  the 
third  section  of  an  act  entitled  'An  Act  to  abolish  distress  for  rent 
and  for  other  purposes,'  passed  May  13,  1846  (Laws  184{5,  c.  274),  and 
in  such  case  the  party  of  the  second  part  shall  and  will  pay  or  cause 
to  be  paid  to  the  party  of  the  first  part,  as  damages  for  the  breach 
of  the  covenant  for  rent  herein,  the  difference  between  the  amount  of 
rent  hereby  reserved  and  the  amount  of  rents  which  shall  be  collected 
and  received,  or  might  with  due  diligence  be  collected  and  received, 
from  the  said  demised  premises  during  the  residue  of  the  said  term 
remaining  unexpired  at  or  immediately  before  the  time  of  such  re- 
entry, in  equal  monthly  payments,  as  the  amount  of  such  difference 
shall  from  time  to  time  be  ascertained."  The  plaintiff  served  two 
bills  of  particulars  as  required  by  two  several  orders  of  the  si)eciai 
term,  the  first  of  which  was  described  as  a  bill  of  particulars  of  the 
claim  allowed  in  the  complaint.    It  set  forth  in  full  the  rent  spec!- 


Digitized  by 


Google 


358  71  NEW  YORK  suppLEUBNT  (Sap.  CL 

and  106  New  York  Stata  Reporter 

lied  and  reserved  in  the  lease  for  nine  years  and  seyen  moothB,  at  tbe 
rate  of  |G,400  a  year,  amounting  to  $60,266.66,  with  two  small  items 
for  increased  insurance  and  the  payment  of  watchmen,  and  then  con- 
tains the  following  clause: 

"Tbe  amount  of  the  claim  alleged  In  tbe  complaint  Is  arrived  at  by  allow- 
ing credit  upon  said  amount  for  $25,491.80,  the  estimated  amount  of  rents 
that  can  with  due  diligence  be  obtained  from  said  property  by  the  plalntiflT 
after  paying  from  the  gross  rents  collectible  the  necessary  expense  of  restor- 
ing the  property  for  ordinary  business  uses,  and  necessary  repairs  and  alter- 
ations for  separate  tenancies  and  expenses  of  reletting,  chargeable  against 
tbe  tenant  in  addition  to  tbe  said  rent  of  six  thousand  four  hundred  ($6,400) 
dollars  per  year." 

The  second  bill  of  particnlars  contains  the  items  of  expense  of  re- 
pairs and  interest;  and  also  contains  a  statement  showing  the  loss 
to  the  plaintiff  because  of  the  failure  of  the  defendant  to  comply  with 
the  covenants  contained  in  the  lease  by  charging  the  defendant  with 
the  amount  of  rent  reserved,  and  with  the  expense  of  putting  the 
premises  in  a  condition  to  rent,  or  crediting  the  defendant  with  the 
rents  actually  received.  Upon  the  trial  the  plaintiff  introduced  in 
evidence  the  judgment  rolls  in  the  actions  against  the  defendant  for 
the  October  and  Noveml>er  rent,  and  called  a  witness  to  prove  the 
damages  aJleged.  This  witness  testified  that  he  was  the  agent  of 
the  plaintiff;  that  when  the  breach  of  this  lease  was  called  to  his 
attention  he  placed  the  property  in  the  hands  of  a  real-estate  agent, 
with  authority  to  rent  it ;  and  he  was  then  asked  to  state  the  condi- 
tion of  the  premises  at  the  time  when  he  directed  them  to  be  relet. 
That  was  objected  to  by  the  defendant  as  incompetent,  irrelevant, 
and  immaterial;  that  no  damages  of  any  kind  could  be  recovered  in 
this  action,  save  those  provided  for  by  the  covenant  of  the  lease  it- 
self, to  which  attention  has  been  called, — counsel  stating  that  if  he 
was  wrong  in  that  contention  he  would  have  to  sit  still  and  let  the 
plaintiff  go  on  and  prove  damages,  but  that  if  he  was  right  they  could 
not  recover  any  damages.  After  considerable  discussion  between 
counsel  and  the  court,  the  court  appears  to  have  sustained  this  ob- 
jection, and  held  that  the  plaintiff's  sole  right  to  recover  was  under 
the  clause  to  which  attention  has  been  called,  and  excluded  the  de- 
fendant's evidence  as  to  the  damages  sustained.  The  plaintiff  made 
subsequent  offers  to  prove  facts  tending  to  show  the  damages  caused 
by  the  breach  of  the  lease  by  defendant,  objections  to  which  were  sus- 
tained, and  to  which  the  plaintiff  excepted,  and  at  the  end  of  the  case 
the  court  dismissed  the  complaint. 

It  seems  by  the  record  that  the  ruling  of  the  court  involved  the 
proposition  that  under  this  complaint  the  plaintiff  could  not  recover 
for  any  damage  sustained  by  the  plaintiff  in  consequence  of  a  breach 
of  the  lease,  and  that  the  only  cause  of  action  she  had  was  under  the 
two  clauses  of  the  lease  to  which  attention  has  been  called, — that  is, 
to  obtain  a^  much  rent  from  the  premises  as  possible,  and  at  the  ex- 
piration of  each  month  to  sue  the  defendant  for  the  amount  reserved, 
less  the  amount  realized  from  the  }>remises  during  that  month,  and 
that  this  complaint,  as  limited  by  the  bill  of  particulars  served,  did 
not  allege  facts  to  justify  such  a  recovery  for  tJie  period  from  the  Ist 
«(  December,  1894,  to  the  time  of  the  commencement  of  the  action. 
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It  is  the  correctness  of  this  ruling  which  is  raised  by  the  exceptions. 
It  ia  nndonbtedly  true  that  the  two  actions  to  recover  for  the  rent 
accruing  for  the  months  of  October  and  November,  1894,  recognized 
the  continuance  of  the  lease,  and  were  for  rent  under  the  lease.  By 
the  commencement  of  this  action,  however,  the  plaintiff  alleged  a 
total  breach  of  the  lease  by  the  defendant,  and  sought  to  recover  in 
this  action  the  damages  sustained  by  reaaon  of  the  breach.  The  ac- 
tion was  not  brought  to  enforce  the  covenant  to  pay  rent.  There  can 
be  no  doubt  but  that  the  plaintiff  would  have  had  the  right  under  the 
covenants  contained  in  this  lease  to  re-enter  to  lease  the  property, 
amd  to  recover  under  the  lease  the  difference  between  the  rent  re- 
served and  the  amount  that  she  was  able  to  realize  from  the  property. 
She  did  not  adopt  that  course,  but  elected  to  treat  the  act  of  the  de- 
fendant as  a  total  breach  of  the  lease,  and  to  recover  in  one  action 
the  damages  sustained  by  such  breach,  and  the  question  is  whether  or 
not  such  an  action  can  be  maintained.  The  distinction  between  an 
action  to  recover  money  due  under  an  agreement  and  an  action  to 
recover  the  damages  sustained  by  a  breach  of  the  agreement  is  well 
recognized.  The  legal  effect  of  a  breach  of  a  contract  of  hiring  for 
a  definite  period,  and  the  right  of  a  party  to  it  after  such  breach,  was 
exhaustively  examined  by*  the  court  in  Howard  v.  Daly,  61  N.  Y.  362, 
19  Am.  Rep.  285.    In  that  case  it  was  held  that: 

"A  servant  wrongfully  discharged  has  but  two  remedies  growing  out  of 
tbe  wrongful  act:  (1)  He  may  treat  the  contract  of  hiring  as  continuing, 
though  broken  by  tbe  master,  and  may  recover  damages  for  the  breach.  (2) 
He  may  rescind  the  contract.  In  which  case  he  could  sue  on  a  quantum 
meruit  for  services  actually  rendered.  These  remedies  are  Independent  of, 
and  additional  to,  his  right  to  sue  for  wages  for  sums  actually  earned  and 
due  by  the  terms  of  the  contract" 

The  learned  judge  also  examined  the  rule  to  be  applied  in  case  of 
the  defendants'  repudiation  of  the  contract  at  the  time  of  entering 
into  the  service,  and  he  held,  following  the  case  of  Hochster  v.  De 
La  Tour,  2  El.  &  Bl.  678,  and  Frost  v.  Knight,  L.  B.  7  Exch.  Ill,  re- 
versing same  case  in  L.  R.  5  Exch.  332,  that  the  opposite  i)arty  has 
an  option  either  to  treat  the  contract  as  subsisting,  and  when  the 
day  arrives  for  commencing  to  serve  to  offer  to  perform,  or  to  regard 
it  as  immediately  broken,  and  to  sue  before  the  day  arrives.  This 
distinction  between  an  action  to  recover  damages  for  the  breach  of  a 
contract  which  is  in  its  character  executory,  containing  mutual  cove- 
nants by  the  contracting  parties,  and  an  action  to  enforce  the  cove- 
nants and  agreement  of  such  a  contract,  is  recognized  in  all  the  cases, 
and  is  based  upon  the  right  of  a  party  to  such  an  agreement  to  elect 
whether  he  will  consider  the  contract  as  broken  and  destroyed,  and 
demand  in  one  action  the  damages  sustained,  or,  notwithstanding  the 
refusal  of  one  party  to  carry  out  the  contract,  by  bringing  an  action 
to  enforce  its  covenants.  I  can  see  no  reason  why  this  principle 
should  not  apply  to  a  lease  as  well  as  to  any  other  contract  which  is 
in  its  nature  executory,  or  which  contains  obligations  to  be  performed 
in  the  future.  Undoubtedly  in  this  case  the  plaintiff  could,  under  the 
covenants  in  the  lease,  have  re-entered,  and  recovered  from  the  de- 
fendant the  difference  between  the  rent  reserved  and  the  amount  real- 
ized from  the  property.    But  upon  what  principle  was  the  plaint^ 
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confined  to  such  a  course?  Wbat  waa  it  to  prevent  her  fr<Hn  treat- 
ing this  refusal  of  the  defendant  to  enter  into  possession  of  the  prem- 
ises and  comply  with  the  conditions  of  the  lease  as  a  total  breach, 
and  sue  him  for  the  damages  thereby  sustained.  We  are  not  con- 
cerned now  with  the  measure  of  damages,  as  the  plaintiff's  evidence, 
offered  to  prove  damages,  was  excluded,  and  the  court,  in  substance, 
held  that  the  plaintiff's  only  cause  of  action  was  under  the  lease  and 
upon  the  covenants  therein  contained,  and,  as  the  complaint  was  not 
drawn  to  recover  for  the  amount  due  plaintiff  under  these  covenants, 
the  complaint  set  up  no  cause  of  action. 

If  there  was  a  breach  of  the  lease  by  the  defendant,  a  breach  which 
went  to  a  repudiation  by  him  of  all  obligations  or  liability  under  it, 
throwing  back  upon  the  plaintiff  the  burden  of  caring  for  and  pro- 
tecting her  property,  I  can  see  no  reason,  under  the  rules  applicable 
to  actions  to  recover  for  a  breach  of  a  contract,  why  the  plaintiff 
could  not  elect  to  treat  the  acts  of  the  defendant  as  a  breach  of  the 
lease,  and  sue  at  once  to  recover  for  the  damages  that  she  has  sus- 
tained by  reason  of  such  breach.  The  cases  of  In  re  Hevenor,  144 
N.  Y,  271,  39  N.  E.  393,  and  People  v.  Bank,  151  N.  Y,  692,  45  N.  E. 
1129,  have  no  bearing  upon  this  question.  In  neither  of  those  cases 
was  it  alleged  that  there  had  been  by  the  defendant  a  breach  of  the 
entire  contract.  Ttey  both  arose  under  claims  presented,  in  one 
case  by  the  assignee  for  the  benefit  of  creditors,  and  in  the  other  to 
the  receiver  of  an  insolvent  corporation  for  claims  against  the  estate 
for  rent  due  under  a  lease  to  accrue  subsequent  to  the  assignment  or 
the  appointment  of  the  receiver.  There  was  no  act  of  the  tenant 
which  entitled  the  lessor  to  treat  the  lease  as  broken,  nor  did  the 
lessor  in  either  case  elect  to  treat  the  lease  as  broken,  but  sought 
to  enforce  a  claim  under  the  lease  for  rent  to  accrue  subsequent  to 
the  presentation  of  the  claim.  In  the  case  of  Taylor  v.  Bradley,  39 
N.  Y.  129, 100  Am.  Dec.  415,  which  was  to  recover  for  the  breach  of  a 
contract  relating  to  real  estate,  the  court  say: 

"Now,  If  the  contract  which  we  have  before  us  was  an  agreement  for  a 
lease,  the  rule  of  damages  usually  applied  to  such  agreements  Is  the  differ- 
ence between  the  rent  the  tenant  agrees  to  pay  and  the  annual  value  of  the 
term,  and  special  damages  may  be  awarded  also  for  expenses  necessarily 
Incurred,  which,  by  reason  of  the  disappointment,  are  lost." 

The  caae  of  Driggs  v.  Dwight,  17  Wend.  71,  31  Am,  Dec  283,  was 
an  action  to  recover  damages  by  the  lessors  for  the  breach  of  a  lease, 
and  it  was  there  held  that  the  measure  of  damages  was  not  confined 
to  the  difference  of  rent;  that  the  jury  might  look  to  the  actual  value 
of  the  bargain  which  the  plaintiff  had  made.  In  Hall  v.  Gould,  13 
N.  Y.  127,  it  was  held  that,  notwithstanding  that  the  lessor  re-en- 
tered, he  was  entitled  to  recover  by  way  of  damages  the  amount  that 
defendant  had  agreed  to  pay  as  rent  and  taxes  during  the  term,  less 
such  amount  as  the  plaintiff  had  been  able  to  realize;  that  the  de- 
fendant's liability  rested  only  in  covenants  looking  to  the  very  event; 
but  it  was  not  held  that  plaintiff  could  not  have  sued  for  and  recov- 
ered damages  for  a  total  breach. 

Nor  did  the  bill  of  particulars  preclude  the  plaintiff  from  proving 
damage.    By  that  bill  of  particulars  the  plaintiff  claimB,  as  an  item 
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of  damage,  the  rent  that  she  would  have  received  had  the  lease  been 
oomplied  with  for  a  period  from  the  commencement  of  the  lease  at  the 
rate  reserved.  She  would  be,  at  least,  entitled  to  recover  as  damages 
for  this  breach  the  amount  of  rent  that  she  would  have  been  entitled 
to  receive  from  the  Ist  of  December  down  to  the  time  that  she  re- 
entered and  took  possession  of  the  premises. 

As  was  said  by  the  court  of  appeals  in  Wakeman  v.  Manufacturing 
Co.,  101  N.  Y.  209,  4  N.  E.  264 : 

"One  who  vloIateB  bis  contract  with  another  Is  liable  for  all  the  direct  and 
proximate  damages  which  result  from  the  violation.  The  damages  must  be 
not  merely  speculative,  possible,  and  Imaginary,  but  they  must  be  reasonably 
certain,  and  such  only  as  actually  follow,  or  may  follow,  from  the  breach  of 
the  contract  •  •  •  They  are  nearly  always  Involved  In  some  uncer- 
tainty and  contingency.  Usually  they  are  to  be  worked  out  in  the  future, 
and  they  can  be  determined  only  approximately  upon  reasonable  conjectures 
and  probable  estimates.  They  may  be  so  uncertain,  contingent,  aud  Imag- 
inary as  to  be  Incapable  of  adequate  proof,  and  then  they  cannot  be  recov- 
ered, because  they  cannot  be  proved.  But  when  it  Is  certain  that  damages 
have  been  caused  by  breach  of  contract,  and  the  only  uncertainty  Is  as  to 
their  amount,  there  can  rarely  be  good  reason  for  refusing,  on  account  of 
sncta  uncertainty,  any  damages  whatever  for  the  breach.  A  person  violating 
his  contract  should  not  be  permitted  entirely  to  escape  liability  because 
the  amount  of  the  damages  which  he  has  caused  Is  uncertain." 

We  think  the  plaintiff  had  a  right  to  maintain  this  action  for  a 
total  breach  of  the  lease,  and  the  court  improperly  excluded  the  tes- 
timony offered  by  the  plaintiff  to  prove  the  damage  caused  thereby. 

It  follows  that  the  exceptions  must  be  sustained,  and  a  new  trial 
ordered,  with  costs  to  the  plaintiff  to  abide  the  event. 

.     VAN  BBUNT,  P.  J.,  and  PATTERSON,  J.,  concur. 

O'BRIEN,  J.  (dissenting).  I  have  no  quarrel  with  the  general  rules 
of  law  which  Mr.  Justice  TNGRAHAil  has  extracted  from  well-set- 
tled authorities,  my  view  being  that,  though  good  abstract  proposi- 
tions, they  have  nothing  to  do  with  this  case.  The  complaint,  aa 
amplified  or  limited  by  tiie  bill  of  particulars,  was  framed  so  as  to 
recover  the  difference  between  the  rent  which,  with  reasonable  effort, 
could  be  obtained,  and  the  rent  reserved  in  the  lease,  together  with 
certain  damages  caused  by  restoring  the  property  to  a  condition  so 
that  it  might  be  rented.  The  answer  was,  in  effect,  a  denial  that  any 
sum  was  due  on  such  theory.  Thus,  the  action  was  not  for  general 
damages  for  breach  of  the  lease,  but  was  expressly  brought  to  recover 
the  amount  to  which,  under  the  terms  of  the  lease,  the  plaintiff  con- 
cluded she  was  entitled.  The  error  into  which  she  fell  was  in  assum- 
ing that  they  could  now  be  recovered.  Instead  of  seeking  to  recover 
them  in  the  manner  provided  in  the  lease,  from  time  to  time,  she 
wished  to  have  them  all  ascertained  now  in  one  action.  This,  under 
the  express  terms  of  the  lease,  she  could  not  do.  The  covenant  in  the 
lease  provided: 

"If  any  default  be  made  in  the  payment  of  the  said  rent,  •  •  •  the 
said  hiring  and  the  relation  of  landlord  and  tenant  •  *  *  ghall  wholly 
cease  and  determine,  and  [the  landlord]  may  te-enter  the  said  premises; 
•  •  •  and  In  such  case  [the  tenant]  •  •  •  will  pay,  or  cause  to  be 
paid,    •    •    •    damages  for  the  breach  of  the  covenant  for  rent  herein 
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tb«  dlfferraice  between  tbe  amount  of  rent  hereby  reserred  ^d  the  axDonnt 
of  rents  which  shall  be  collected,  or  might  -n-ith  due  diligence  be  collected, 
•  •  •  from  said  demised  premises,  during  the  residue  of  said  term  remain- 
ing unexpired  at  or  Immediately  before  the  time  of  such  re-enti-y.  In  equal 
monthly  payments,  as  the  amount  of  such  difference  shall  from  time  to  time 
be  ascertained." 

There  is  no  ambiguity  in  the  language  thus  employed,  and  we  there- 
fore find  with  respect  to  what  has  happened,  viz.  the  refusal  of  the 
tenant  to  occupy  the  premises  and  pay  rent,  that  the  parties  stipulat- 
ed as  to  the  i-emedy  of  the  landlord,  tbe  measure  of  damages,  and  how 
and  when  it  should  be  ascertained.  I  assume  that  it  is  competent 
for  parties  to  make  their  own  contracts,  and  that  when  they  provide 
specifically  for  the  remedy,  and  the  measure  of  damages  in  the  event 
of  a  breach,  those  remedies  are  exclusive.  When  to  those  consider- 
ations is  added  the  fact  that  the  plaintiff,  recognizing  the  measure  of 
damages  to  which  she  is  entitled  under  the  lease,  brings  her  action 
on  that  theorj',  I  fail  to  see  why,  logically  and  legally,  she  should  not 
be  held  to  the  other  terms  of  the  agreement,  and  therefore  be  con- 
fined to  the  method  and  time  of  collecting  damages.  In  other  words, 
my  view  is  that,  whatever  may  be  the  general  remedies  for  breach  of 
a  contract,  they  have  no  part  or  place  under  a  contract  such  as  this, 
wherein  the  parties  themselves  have  expressly  provided  for  an  ex- 
clusive remedy  and  a  definite  measure  of  damages,  and  even  as  to  the 
times  of  collection.  I  think,  therefore,  the  learned  trial  judge  was 
right  in  his  construction  of  the  complaint  and  the  bill  of  particulars; 
he,  in  effect,  holding  that,  while  the  plaintiff  might  at  the  end  of  the 
lease  have  brought  an  action  for  the  entire  difference  in  amount  be- 
tween what  was  received  as  rent  and  what  was  stipulated,  this  ac- 
tion was  premature.  The  construction  given  to  the  complaint  by  Mr. 
Justice  ES'GKAHAM  would  result  in  great  hardship  to  the  plaintiff, 
for  under  his  construction  the  action  is  for  a  breach  of  a  lease  in 
which  all  damages  must  be  recoverable  once  for  all,  and  the  plaintiff, 
at  most,  could  recover  only  such  damages  as  had  accrued  before  the 
commencement  of  the  action,  which  are  greatly  limited  in  amount 
It  is  but  fair  to  assume  that  this  is  a  result  for  which  the  appellant 
would  not  strenuously  contend.  I  therefore  dissent,  and  am  for  af- 
firmance. 

LAUGHLFN,  J.  (concurring).  I  am  for  reversal  and  a  new  trial. 
I  think  the  action  is  not  for  breach  of  contract,  but  on  the  covenants 
contained  in  the  lease,  and  therefore  the  damages  are  regulated  by 
its  provisions.  The  plaintiff  should  have  been  permitted  to  recover 
for  loss  of  rentals  to  the  time  of  the  trial  of  the  action;  that  is,  the 
difference  between  the  rent  reserved  ajid  the  net  rent  received  after 
deducting  expenses  necessary  to  reduce  damages  and  put  premises  in 
a  rentable  condition.  TTiis  would  be  consistent  both  with  the  com- 
plaint and  with  the  bill  of  particulars. 
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MORLBY  T.  OASTOB. 

(Supreme  Court,  Appellate  Divlsioo,  First  Department    Jnly  0,  19Q1J 

1.  Etidenck  or  Deceased  Witness— ADmssiBiLiTT—tiDBSBquisMT  Trial— Con- 

BTKCCTIOK   OC   STATUTE. 

A  trial  which  Is  adjourned  by  reason  of  a  variance  between  tlie  evi- 
dence and  the  pleadings  Is  a  mistrial,  and  not  a  trial,  within  tbe  mean- 
ing of  Code  Civ.  Proc.  §  830,  providing  that  the  evidence  given  by  a  wit- 
ness dying  after  the  trial  Is  admissible  on  a  subsequent  trial  thereof. 
S,  Bailb— Necessity  or  Cboss- Examination. 

A  witness  was  only  examined  in  chief  when  the  cause  was  adjourned 
for  surprise  caused  by  a  variance  between  the  pleadings  and  the  evi- 
dence, and  the  witness  died  before  a  retrlaL  Held.,  that  the  want  of 
cross-examination  prevented  tbe  evidence  from  being  admissible  under 
Code  (7iv.  Proc  |  So,  providbig  that  evidence  {riven  by  a  witness  dying 
after  tbe  trial  la  admissible  on  a  subsequent;  triaL 
t»  Same— Waives. 

Tbe  failure  of  the  adverse  party  to  cross-examine  tbe  witness  before 
the  adjournment  was  not  a  waiver  of  the  right  to  object  to  tbe  admis- 
sibility of  Bocb  evidence. 

Appeal  from  special  term.  New  York  county. 

Action  by  Edward  Morley  against  George  A.  Castor.  Prom  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  VA2H  BBUNT,  P.  J.,  and  HATCH,  O'BRIEN,  IN- 
GRAHAM,  and  McLAUGHLDJ,  JJ. 

G.  H.  Crawford,  for  appellant. 
Jesse  Steams,  for  respondent. 

O'BRIEN,  J.  The  plaintiff  seeks  in  this  action  to  recover  from 
hiB  copartners,  who  with  him  had  formed  the  firm  of  George  A. 
Castor  &  Co.,  a  share  of  rents  and  profits  to  which  he  claimed  to  be 
entitled  by  virtue  of  a  written  agreement  entered  into  between  the 
parties  on  October  8,  1892.  It  is  admitted  that  the  agreement  upon 
which  he  relies  was  duly  made,  and  it  was  conceded  at  the  trial  that 
the  amount  of  one-third  of  such  profits  would  be  f4,984.34.  The 
original  answer  set  up  as  a  defense  another  written  agreement  en- 
tered into  between  the  parties  on  Kovember  23, 1896,  and  also  alleged 
that  from  the  written  agreements  certain  omissions  were  made,  ac- 
cording to  which  the  plaintiff  lost  any  rights  to  the  one-third  of 
profits  which  he  claims.  The  case  came  on  for  trial,  and  after  the 
plaintiff  had  rested  the  defendant  (Tharles  S.  Morley  was  called.  On 
his  cross-examination  a  variance  between  his  testimony  and  his 
answer  became  manifest,  in  that  it  tended  to  show  that  a  new  and 
subsequent  verbal  agreement  h&d  been  entered  into  between  the 
X>arties.  A  motion  to  conform  the  answer  to  tlie  proof  was  then 
made  and  pending,  when  plaintiff's  counsel  stated  that  this  variance 
was  a  surprise  to  him,  and  the  court  said  that  he  was  entitled  to  an 
adjournment,  as  the  answer  ought  to  be  amended.  Plaintiff's  re- 
quest for  an  adjournment  was  thereupon  granted,  with  leave  to  the 
defendants  to  move  at  special  term  to  amend;  the  case  meanwhile  to 
go  back  on  the  general  calendar.  Thereafter  the  answer  was  amend- 
ed, and  the  action  came  on  again  to  be  tried.  MeanwhUe,  however, 
CSiarles  S.  Morley,  whose  cross-examination  was  interrupted  and  left 
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incomplete,  had  died.  It  was  therefore  sought  upon  the  retrial  to 
introduce  his  testimony,  and  under  objection  and  exception  it  was 
admitted.  The  importance  to  the  defendants  of  this  testimony  ap- 
pears from  what  was  said  by  the  learned  trial  judge  in  rendering 
judgment,  who,  in  speaking  of  the  new  oral  agreement  of  January  1, 
1897,  set  forth  in  the  amended  answer,  said: 

"It  is  claimed  that  this  agreement  was  at  once  acted  upon  and  carried 
out,  and  it  is  on  this  final  parol  agreement  that  the  defendants  rely  to  defeat 
the  claim  of  the  plaintiff  In  this  action.  This  verbal  agreement  Is  denied 
by  the  plaintiff,  and  it  Is  upon  the  question  of  fact  whether  such  an  agree- 
ment was  made  that  the  decision  of  this  case  must  turn." 

And  thereafter  he  says: 

"The  two  defendants  told  the  same  story,  in  substance,  in  their  eyidence, 
and  I  think  that  the  testimony  of  the  plaintiff  falls  to  overthrow  it" 

Unless  this  testimony  was  competent,  the  ruling  admitting  it  is 
fatal  to  the  judgment.  In  support  of  the  admission  of  this  testimony 
of  the  deceased  partner,  our  attention  is  directed  to  section  830  of  the 
Code  of  Civil  Procedure,  which  provides  that: 

"Where  a  party  or  witness  has  died  or  become  insane  since  the  trial 
of  an  action  or  the  hearing  upon  the  merits  of  a  special  proceeding,  the 
testimony  of  the  decedent  or  insane  person  •  •  •  taken  or  read  In  evi- 
dence at  the  former  trial  or  hearing  may  be  given  or  read  In  evidence  at  a 
new  trial  or  hearing,"  etc. 

It  is  contended,  however,  that  as  the  witness  had  not  completed 
his  testimony,  and  there  had  not  been  a  trial,  but  a  mistrial,  the  testi- 
mony was  inadmissible.  This  contention,  we  think,  should  be  sus- 
tained. It  was  not  testimony  given  on  a  trial,  for  there  was  none. 
Besides,  the  examination  of  a  witness  consists  not  alone  of  the  di- 
rect, but  also  of  the  cross,  and  a  party  cannot  be  deprived  of  the  right 
to  cross-examine  his  adversary's  witness.  He  may  waive  the  privi- 
lege, as  by  defaulting  on  the  trial,-  or  he  may  forfeit  it  through  his 
fault,  or  by  not  taking  advantage  of  the  opportunity,  but  he  cannot 
be  deprived  of  or  have  such  right  taken  away.  It  is  here  conceded 
that  on  the  cross-examination  of  Charles  S.  Morley  the  witness  was 
interrupted  by  the  discovery  that  the  evidence  varied  from  the  de- 
fense pleaded;  and  the  court  was  authorized,  upon  the  plaintiff's  coun- 
sel stating  that  he  was  surprised,  to  grant  an  adjournment,  as  he 
did,  for  the  purpose  of  enabling  defendants  to  amend  their  pleading. 
The  contention  of  the  defendants  that  the  plaintiff,  had  he  so  desired, 
mighl  have  completed  the  cross-examination,  and  therefore  it  is  his 
own  fault  that  it  was  not  completed,  is  without  merit.  The  trial 
was  interrupted  to  enable  defendant  to  apply  for  the  amendment, 
and  until  that  was  granted  or  denied,  and  a  new  trial  had,  it  was  en- 
tirely right  to  suspend  further  examination  of  the  witness.  There- 
fore the  cross-examination  was  prevented  and  rendered  incomplete 
by  no  fault  of  the  plaintiff.  This  case  is  not  like  Bradley  v.  Mirick, 
91  N.  y.  293.  There  it  appeared  that  upon  a  former  trial  the  defend- 
ant's counsel  did  not  present  himself,  and  the  case  proceeded  as  upon 
default.  The  witness,  therefore,  was  not  cross-examined;  and  in  a 
subsequent  trial  (he  having  meanwhile  died)  the  testimony  taken  was, 
pursuant  to  section  830  of  the  Code,  put  in  evidence,  and  it  was  ob- 
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jected  to  npon  the  ground  that  the  defendant  had  not  cross-examined 
liim  on  the  former  trial,  and  had  no  opportunity  to  do  so.  It  was 
held  that  the  failure  of  the  attorney  to  appear  was  a  waiver  of  the 
privilege  of  cross-examination,  and  that  the  consequences  should 
therefore  fall  on  him,  and  not  upon  his  adversary.  In  the  case  at  bar 
there  was  no  waiver.  Counsel  was  not  bound  to 'do  that  which  his 
adversary,  by  a  faulty  or  incomplete  pleading,  had  rendered  it  im- 
possible for  him  to  do.  This  case,  therefore,  is  more  like  that  of  Peo- 
ple V.  Cole,  43  N.  Y.  508,  wherein  it  was  held  that: 

"It  is  error  to  suffer  to  go  to  the  jury  any  evidence  given  by  a  witness  on 
direct  examination  for  the  people,  where,  by  sudden  illness  or  by  death  of 
such  witness,  or  other  cause,  without  the  fault  of  and  beyond  the  control  of 
the  prisoner,  he  is  deprived  of  his  right  of  cross-examination." 

In  the  present  case  an  important  and  closely-contested  question  of 
fact  was  presented  for  the  determination  of  the  trial  judge,  and  in 
his  determination,  as  affirmatively  appears,  he  relied  to  some  extent 
npon  this  testimony  of  the  deceased,  which  we  think  was  incompe- 
tent and  inadmissible.  This  error  is  of  such  serious  import  that 
it  necessitates  a  reversal  of  the  judgment  and  a  new  trial,  which  is 
accordingly  ordered. 

Judgment  reversed;  new  trial  ordered;  costs  to  appellant  to  abide  the 
event.    All  concur. 


(68  App.  Dlv.  168.) 


MOWBRAY  V.  GOULD. 

(Supreme  Court,  Appellate  Division,  First  Department    Inly  9,  1901.) 

Contract— EviDBNCB—BnKDBN  of  Proof— Verdict. 

Where,  in  an  action  for  breach  of  an  alleged  contract  to  employ  plain- 
tiff for  life,  he  testified  the  contract  was  oral,  and  after  he  was  dis- 
charged wrote  several  letters  asking  to  be  talten  back  as  a  favor,  but 
made  no  claim  of  right,  and  before  the  action  his  attorney  threatened  to 
sue  defendant  on  entirely  different  grounds,  the  contract  being  posi- 
tively denied  by  defendant,  a  verdict  for  plaintiff  Is  not  justified. 

Bamk— Material  Evidence— Prejudice  of  Jdrv. 

Where  plaintiff  alleged  that,  because  of  injuries  received  while  to 
defendant's  service,  defendant  agreed  to  employ  him  for  life,  and  sued 
to  recover  for  breach  of  such  alleged  contract,  evidence  of  the  treat- 
ment he  received  for  such  injuries,  the  pain  he  suffered,  and  the  proba- 
ble future  effects  was  Incompetent 

Same— Charob  to  Jdrt. 

Plaintiff  claimed  that  he  was  injured  while  serving  in  defendant's 
yacht  and  that  in  consequence  thereof  defendant  agreed  orally,  when 
no  one  else  was  present,  to  employ  plaintiff  for  life.  Defendant  denied 
making  such  contract  The  court  instructed  the  jury  that  they  might 
consider  the  fact  that  defendant  had  failed  to  call  certain  persons  who 
were  guests  on  the  yacht  at  the  time  plaintiff  was  injured.  Held  error, 
since  there  waa  no  claim  that  they  had  any  knowledge  of  the  alleged 
contract 

Samb— Cross-examination. 

In  an  action  for  breach  of  an  alleged  contract  of  employment  defend- 
ant denied  the  contract  and  testified  in  his  own  behalf.  On  cross-ex- 
amination the  court  required  him  to  answer  questions  relative  to  his  re- 

,    lations  with  certain  women,  whether  he  did  not  pay  the  living  expenses 
of  one  of  them,  and  where  he  kept  his  clothes.    Heii  an  abuse  of  dis- 
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cretl<»,  since  a  witness  sbould  be  protected  from  Imx)ertlneiit  Inqiilry 
Into  the  secrets  of  his  private  life,  wbldi  have  no  bearing  on  tbe  Issues 
being  tried. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Frank  D.  Mowbray  against  Howard  Gonld.  From  a 
judgment  for  plaidtifF,  and  from  an  order  denying  a  new  trial,  defend- 
ant appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHMN, 
PATTERSON,  and  LAUGHMN,  JJ. 

A.  H.  Hummel,  for  appellant. 
Wales  F.  Severance,  for  respondent 

McLaughlin,  J.  This  action  was  brought  to  recover  damages 
for  the  breach  of  an  alleged  contract.  The  complaint  alleges,  in 
substance,  that  the  plaintiff,  on  the  4th  of  July,  1893,  received  per- 
sonal injuries  of  a  serious  character  by  the  premature  explosion  of 
a  defective  distress  signal,  which  he  discharged  .by  the  direction  of 
the  defendant  while  on  the  latter's  yacht,  and  that  on  the  following 
day  a  contract  was  made  by  which  the  plaintiff  undertook  to  render 
services  to  the  defendant  as  a  valet,  and  the  defendant  agreed  to  em- 
ploy him  in  that  capacity,  for  life,  at  an  agreed  compensation  of  fSO 
per  month,  together  with  Ijoard  and  lodging,  and  as  a  part  of  the  con- 
sideration of  the  contract  the  plaintiff  agreed  to  and  did  refrain  from 
bringing  an  action  against  the  defendant  to  recover  damages  sus- 
tained on  account  of  his  injuries;  that  the  plaintiff  performed  the 
contract  on  bis  part  until  August  15,  1897,  when  he  was,  without 
fault  or  excuse,  so  far  as  he  was  concerned,  summarily  discharged. 
The  answer  substantially  denied  the  material  allegations  of  the  com- 
plaint, and  sets  up  the  statute  of  frauds  as  a  defense  to  the  cause  of 
action  pleaded.  The  plaintiff  had  a  verdict  for  $5,000,  and  from  the 
judgment  entered  thereon  the  defendant  has  appealed.  We  are  of  the 
opinion  that  the  judgment  must  be  reversed,  (1)  because  the  verdict 
is  against  the  weight  of  evidence;  (2)  because  errors  were  committed 
in  the  admission  of  evidence;  (3)  because  errors  were  committed 
in  the  instructions  given  to  the  jury;  (4)  because  the  trial  court  abused 
its  discretion  as  to  the  cross-examination  of  the  defendant. 

1.  The  action,  as  already  indicated,  was  brought  to  recover  dam- 
ages for  the  breach  of  a  contract.  The  issue  under  the  pleadings 
was  (1)  whether  a  contract  had  been  made,  and  (2)  whether  there 
had  been  a  breach  of  it.  To  establish  the  issue  as  thus  formed,  the 
testimony  on  the  part  of  the  plaintiff,  which  consisted  solely  of  that 
given  by  himself,  unsupported  by  any  other  witness,  was  substan- 
tially as  follows:  That  on  the  4th  of  July,  1893,  he  was  in  the 
employ  of  the  defendant  as  a  steward  on  his  yacht.  That  he  was 
directed  by  the  defendant  at  that  time  to  discharge  some  fireworks, 
and  in  carrying  out  such  direction,  by  reason  of  the  negligence  at 
the  defendant,  was  seriously  injured,  the  sight  of  one  eye  being  en- 
tirely destroyed  besides  sustaining  other  grave  injuries.  That  on 
the  following  day  he  was  sent  to  Bellevue  Hospital,  and  just  before 
he  left  the  yacht  the  defendant  said  to  him: 
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"Mowbray,  I  am  awfully  sorry  that  this  accident  occorred.  It  is  my  fanlt, 
and  I  don't  want  you  to  mention  anything  at  all  about  It  to  the  newspaper 
reporters.  If  any  lawyer  comes  to  see  you,  and  tries  to  make  you  bring  a 
suit  against  me  for  Injuries,  I  don't  want  you  to  have  anything  to  do  with 
them.  If  yon  conform  to  my  wishes,  and  don't  bring  any  suit  against  me, 
don't  make  any  claim  against  me,  and  keep  the  names  of  my  guests  out  ot 
tlie  papers,  I  will  employ  you  for  life." 

He  also  testified  that  he  went  to  the  hospital,  and  remained  there 
until  about  the  20th  of  the  same  month,  when  he  left,  went  to  the 
oflSce  of  the  defendant,  and  had  a  further  talk  with  him,  in  which  the 
defendant  said:  "I  will  employ  you  for  the  rest  of  your  life  as  a 
valet,  at  a  salary  of  f  80  per  month  and  found,"  and  that  he  acquiesced 
in  this  proposition,  and  immediately  thereafter  entered  upon  the  dis- 
charge of  his  duties  as  a  valet,  and  continued  to  perform  the  same 
ontil  the  15th  of  August,  1897,  when  he  was,  without  any  cause  or 
provocation  whatever,  discharged. 

The  defendant  denied  that  he  ever  made  the  contract  alleged,  or 
any  contract  whatever,  to  employ  the  plaintiff  fot  any  definite  time. 
He  denied  that  he  requested  the  plaintiff  to  refrain  from  bringing  an 
action  to  recover  for  his  injuries,  or  to  keep  the  names  of  his  guests 
on  the  yacht  out  of  the  newspapers.  In  short,  he  denied  all  of  the 
testimony  of  the  plaintiff,  so  far  as  the  same  related  to  the  making 
of  the  contract  alleged  in  the  complaint.  Had  there  been  no  other 
evidence  in  the  case,  then,  undoubtedly,  the  credibility  of  the  re- 
spective parties  would  have  been  for  the  jury;  but  the  defendant,  in 
addition  to  denying  that  he  ever  made  the  contract,put  in  evidence 
certain  letters  written  to  him  by  the  plaintiff,  which  not  only  tend 
in  a  high  degree  to  corroborate  the  testimony  of  the  defendant,  but, 
as  it  seems  to  us,  clearly  and  conclusively  demonstrate  that  the 
plaintiff,  when  the  letters  were  written,  did  not  even  suppose  that  he 
had  any  legal  claim  upon  the  defendant,  much  less  that  he  had  ever 
made  a  contract  with  him  in  reference  to  employment.  The  defend- 
ant contended  that  he  discharged  the  plaintiff  for  drunkenness,  and 
the  inference  to  be  drawn  from  one  of  the  letters,  at  least,  sustains 
him  in  that  respect.  On  the  4th  of  November,  1897,  the  plaintiff 
wrote  the  defendant  a  letter,  in  which  he  said,  among  other  things: 

"E!xcuse  the  liberty  I  take  in  writing  you,  bnt  won't  you  please  hrip  me  to 
find  some  kind  of  employment  I  have  tried  hard  myself.  *  *  *  I  know, 
Mr.  Gould,  It  Is  presumptuous  on  my  part  to  ask  you,  after  the  mean  way  I 
treated  you,  but  can  only  say  I  am  heartily  ashamed  of  it,  and  ask  you  to 
forgive  ma  It  la  needless  to  say  that  I  have  conquered  my  enemy,  drink, 
and  I  would  indeed  try  to  deserve  in  the  future  whatever  you  could  do  for 
me,  and  act  honorably  towards  you." 

This  letter  having  remained  unanswered,  on  the  16th  of  November 
following  the  plaintiff  again  wrote  the  defendant,  saying: 

"Not  receiving  any  answer  to  my  last  letter,  I  venture  again  to  ask  you  to 
help  me.  •  •  •  You  have  been  good  to  me  in  the  past.  Won't  you  give 
me  one  more  cliance  to  get  back  your  refSpect,  and  there  Is  nothing  I  won't 
do  for  you.  Am  almost  destitute  and  down  to  my  last  dollar.  If  you  won't 
help  me,  I  don't  know  what  I  shall  do.  Please  answer  this,  and  give  me 
one  more  cbaoce." 


Digitized  by 


Google 


868  71  NBW  YORK  SUPPLEMENT  (Sup.    OL 

and  106  New  York  State  Reporter 

This  letter  the  defendant  did  not  answer,  and  six  days  later  the 
plaintiff's  attorney  in  this  action  wrote  the  defendant,  saying: 

"I  have  been  retained  by  Frank  D.  Mowbray  to  recover  damages  from  70U 
for  Injuries  sustained  by  him  on  Jnly  4,  1893,  which  said  injuries  were  occa- 
sioned by  an  explosion  of  a  distress  signal  on  board  the  HildergraTe.  which 
was  set  off  at  your  request  and  by  your  instructions." 

It  will  be  observed  that  in  the  letters  of  the  plaintiff,  or  in  the  let- 
ter written  by  his  attorney,  threatening  action,  not  a  suggestion  is 
made  that  he  has  a  contract  with  the  defendant,  or  that  the  defend- 
ant is  liable  to  him  in  any  sum  whatever  by  reason  of  a  breach  of  a 
contract.  Indeed,  the  plaintiff  in  his  letters  seeks  to  obtain  some- 
thing as  a  favor,  while  his  attorney,  as  far  as  any  reference  what- 
ever may  be  drawn  from  his  letter,  says  that  the  plaintiffs  claim  is 
based  upon  negligence  by  reason  of  the  explosion  of  the  distress  sig- 
nal. The  defendant  having  failed  to  answer  either  the  letters  of  the 
plaintiff  himself  or  his  attorney,  this  action  was  brought,  and,  in- 
deed, after  its  commencement,  the  plaintiff  again  wrote  the  defend- 
ant, saying: 

"Won't  you  please  help  me  to  go  to  London  to  see  my  cblld,  who  is  very 
sick.  I  have  hardly  any  work  since  I  left  your  employ,  and  cannot  get  a 
decent  iKisition  on  account  of  the  loss  of  my  eye,  and  I  have  had  a  hard 
experience  since  I  left  you.  I  know,  Mr.  Gould,  It  was  wrong  of  me  to 
bring  suit  against  you  after  your  kindness  to  me.  Please  help  me,  and  I  will 
do  anything  in  my  power  to  serve  you  faithfully,  and  will  prevent  my  case 
going  any  further." 

The  plaintiff,  of  coarse,  was  not  entitled  to  recover  unless  he  es- 
tablished, by  a  preponderance  of  evidence,  not  only  the  existence  of 
the  contract  alleged  in  the  complaint,  but  also  the  breach  of  it  on 
the  part  of  the  defendant.  When  his  letters  and  the  letter  of  his 
attorney,  written  immediately  prior  to  the  commencement  of  the  ac- 
tion, are  read  in  connection  with  the  testimony  of  the  plaintiff,  all  of 
which  is  denied  by  the  defendant,  it  at  once  becomes  apparent,  as  it 
seems  to  us,  that  he  wholly  failed  to  fulfill  the  requirements  of  the  law 
in  maintaining  a  cause  of  action.  The  attempted  establishment  of 
his  claim  rests  entirely  upon  his  unsupported  testimony,  the  effect  of 
which  is  almost  wholly,  if  not  entirely,  destroyed  by  the  letters  which 
he  himself  has  written,  to  say  nothing  of  the  letter  which  his  attor- 
ney wrote  immediately  prior  to  the  commencement  of  the  action.  If 
the  plaintiff  had  a  contract  of  the  character  alleged  in  the  complaint, 
he  would  not  have  written  the  defendant  as  indicated  in  these  letters. 
He  would  have  demanded  what  was  his  due, — ^his  legal  rights, — and 
not  have  been  seeking  something  from  him  as  a  favor.  This  would 
have  been  natural.  Any  other  course  is  inconsistent  with  the  ex- 
istence of  a  contract.  When  this  is  considered  in  connection  with 
the  further  fact  that  the  defendant  positively  denied  the  existence  of 
the  contract,  it  seems  to  us  it  must  be  held,  under  every  well-recog- 
nized rule  relating  to  the  subject,  that  the  verdict  is  against  the 
weight  of  evidence,  and  must  be  set  aside,  and  a  new  trial  ordered. 

2.  The  plaintiff  was  permitted  to  prove  the  treatment  which  he  had 
undergone  for  the  injuries  sustained  by  him  by  reason  of  the  explo- 
sion; the  pain  he  had  suffered  from  such  injuries;  how  the  loss  of 
one  eye  had  affected  the  sight  of  the  other>  and  the  possibility  that  it 
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would  ultimately  destroy  it  This  evidence  was  clearly  inadmissible. 
It  bad  no  bearing  whatever  upon  the  issue  involved,  and  should  have 
been  excluded.  It  was  of  the  kind  and  character  to  prejudice  a  jury, 
and  that  it  had  that  effect  is  sufficiently  evidenced  by  the  verdict. 
I'he  objection  to  it  should  have  been  sustained,  and  the  evidence  ex- 
cluded. 

3.  The  court,  in  submitting  the  case  to  the  jury,  instructed  them 
that  they  might  take  into  consideration  the  fact  that  the  defendant 
had  failed  to  call  certain  persons  who  were  guests  upon  his  yacht  at 
the  time  the  plaintiff  was  injured.  This  was  excepted  to,  and  we 
think  the  exception  was  well  taken.  It  is  not  claimed — indeed,  it  is 
not  even  suggested — that  these  guests,  or  any  of  them,  heard  the  con- 
versation which  the  plaintiff  claims  resulted  in  the  contract  alleged, 
or  that  anything  they  might  have  testified  to  would  have  thrown  any 
light  on  that  subject  whatever.  On  the  contrary,  the  plaintiff  him- 
self testified  that  uo  one  was  present  when  he  had  this  talk  with  the 
defendant  The  jury  were  also  instructed  that  they  might  consider 
the  fact  that  it  appeared  that  a  Miss  Clemmons,  whom  the  plaintiff' 
testified,  at  least  inferentially,  was  the  real  cause  of  his  discharge, 
was  in  the  court  room  during  the  trial,  and  was  not  called  as  a  wit- 
ness to  deny  certain  statements  made  by  the  plaintiff.  This  was  ex- 
cepted to,  and  we  think  this  exception  was  also  well  taken.  There  is 
nothing  in  the  record  before  us  to  show  that  Miss  Clemmons  was  in 
the  court  room  at  all  during  the  trial. 

4.  We  are  also  of  the  opinion  that  the  judgment  must  be  reversed 
on  the  ground  that  the  trial  court  abused  its  discretion  in  permitting 
the  plaintiff's  attorn^  to  cross-examine  the  defendant  on  immaterial 
and  irrelevant  matters,  the  answers  to  which  could  only  tend  to  hu- 
miliate and  degrade  him.  It  is  unnecessary  to  refer  to  this  testi- 
mony at  length.  It  is  sufficient  to  say  that  it  relates  to  the  defend- 
ant's relation  with  certain  women;  as  to  how  long  he  had  known 
them;  how  frequently  he  had  visited  them;  whether  or  not  he  kept 
some  of  his  clothes  where  one  of  them  lived,  and  whether  he  did  not 
pay  the  living  expenses  of  one  of  them.  The  defendant  claimed  his 
privilege, — refused  to  answer  these  questions,  on  the  ground  that  they 
were  highly  improper,  ungentlemanly,  and  cowardly, — ^but,  notwith- 
standing this  fact,  the  court  directed  him  to  answer,  which  he  did. 
It  is  unquestionably  true  that  the  cross-examination  of  a  witness,  and 
the  extent  to  which  it  shall  be  carried,  rests  in  the  discretion  of  the 
trial  court,  subject,  however,  to  this  qualification:  that  such  discre- 
tion can  always  be  reviewed  by  an  appellate  court.  The  object  of  a 
trial  is  to  ascertain  the  truth,  in  order  that  the  court  may  administer 
justice  between  the  parties.  Testimony  is  for  the  purpose  of  enab- 
ling the  court  to  determine  the  truth,  in  order  that  the  ultimate  ob- 
ject of  the  trial  may  be  attained.  Whether  this  defendant  knew  cer- 
tain women — whether  he  paid  their  living  expenses — manifestly 
threw  no  light  on  the  subject-matter  of  the  litigation,  and  it  is  per- 
fectly apparent  that  such  questions  were  propounded  to  him.  not  for 
the  purpose  of  testing  his  credibility,  but  for  the  sole  puqiose  of  de- 
grading, humiliating,  or  bringing  him  into  disrepute  with  the  jury. 
This  purpose  being  manifest,  the  court  should  have  sustained  the  ob- 
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jectioiu  to  such  qaestions.  It  caonot  be  that  becanse  a  party  refuses 
to  submit  to  a  demand  made  upon  him,  and  himself  goes  upon  the 
witness  stand  to  contradict  testimony  given  by  his  adversary,  he  can, 
by  reason  of  that  fact,  be  compelled  to  divulge  the  secrets  of  his  life, 
unless  such  secrets  are  connected  with,  or  have  some  bearing  upon, 
the  matter  being  tried.  A  party,  when  he  becomes  a  witness,  even 
on  cross-examination,  is  entitled  to  be  protected.  Witnesses  have 
some  rights  which  courts  are  bound  to  respect  and  protect.  Turn- 
pike-Road Co.  V.  Loomis,  32  N.  Y.  127,  88  Am-  Dec.  311.  Attacks  of 
the  character  set  out  in  this  record  cannot  be  made  upon  one's  pri- 
vate life  under  the  guise  of  a  cross-examination.  Their  purpose  is 
either  to  coerce  the  party  into  a  settlement,  or  else  to  unduly  and  un- 
justly prejudice  the  jury  against  him.  Such  examinations  tend  to 
bring  the  administration  of  the  law  and  the  trial  of  actions  into  dis- 
repute, and  to  lessen  the  respect  which  litigants  have  for  the  courts. 
The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

VAN  BKUNT,  P.  J.,  and  HATCH  and  LAUGTTTiTN,  JJ,,  concur. 

PATTERSON,  J.  I  concur  in  the  conclusion  that  the  verdict  is 
against  evidence,  and  consequently  that  a  new  trial  should  be  or- 
dered. 


(62  App.  Dlv.  690.) 

BECK  T.  OATHOIilC  tINIVBKSITY  OP  AMERICA  et  at 

(Snprem«  Court,  Appellate  Division,  First  Department    July  9,  1901.) 

Mkchanics'  Liknb— Salb  on  Installments— Improvehehts—Vrkdob'b  Rights. 

Lien  Law  1897,  §  2,  provides  that  the  term  "owner"  shall  Include 
a  vendee  In  possession  under  a  contract  of  purchase,  and  all  persons 
having  any  right,  title,  or  interest  In  the  property  which  may  be  sold 
under  execution.  Defendant  sold  unimproved  realty  to  D.  under  a  con- 
tract providing  that  the  payments  should  be  made  In  installments,  and 
that  a  deed  should  be  executed  on  final  payment,  and  that  D.  should 
have  the  right  of  Immediate  possession  for  the  purpose  of  erecting 
buildings.  Plaintiff  erected  a  building  on  the  property  for  D.,  who  made 
default  In  paying  for  the  property.  Seld,  that  a  mechanic's  Hen  filed 
against  defendant  was  enforceable,  since  he  was  an  "owner,"  within 
the  meaning  of  the  statute,  and  the  contract  for  Immediate  possession 
amounted  to  a  consent  on  the  part  of  the  vendor  that  Improvements  be 
made. 

Van  Brunt,  P.' J.,  and  Ingraham,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  Louis  Beck  against  the  Catholic  University  of  America 
and  others.  From  a  judgment  in  favor  of  plaintiff,  the  Catholic  Uni- 
versity of  America  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 
INGRAHAM,  and  LAUGHLLN,  JJ. 

A.  J.  Elkus,  for  appellant. 
C.  M.  Cannon,  for  respondent  Beck. 
L.  S.  Phillips,  for  respondent  Mackey. 
W.  N.  O'Neill^  for  respondent  HamiltoB. 
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PATTEKSON,  J.  This  action  is  to  foreclose  a  mechanic's  lien 
filed  by  the  plaintiff.  Tlie  defendant  Hamilton,  tbe  architect,  and 
the  defendants  Mackey  &  Smith,  material  men,  answered,  and  set  up 
liens  which  they  asked  to  have  enforced.  The  judgment  is  against  the 
Catholic  University  of  America,  which  was  the  owner  of  lots  of  land 
on  Riverside  Drive.  The  defendant  Deitfer  was  in  possession  of  the 
property  under  a  contract  of  sale  made  with  the  university  in  June^ 
1897.  By  that  contract,  the  Catholic  University  agreed  to  sell  the 
premises  to  Dexter  for  |100,000.  There  was  a  mortgage  on  the  lota 
of  $50,000.  Dexter  agreed  to  pay  f  500  in  cash  on  June  5,  1897;  ?1,- 
000  in  cash,  with  interest,  on  September  1, 1897 ;  $2,000  in  cash,  with 
interest,  on  December  1,  1897;  and,  upon  that  last  payment  being 
made,  the  university  was  to  convey  to  Dexter,  who  was  to  give  back 
a  mortgage  for  $1G,000,  to  be  paid  in  annual  installments  of  $5,000> 
It  was  further  provided  in  the  contract  that  if  Dexter  defaulted  in 
the  payment  of  any  of  the  sums  due  on  or  before  December  1,  1897, 
the  contract  was  to  be  null  and  void,  if  the  vendor  gave  10  days'  ncv- 
tice  to  the  vendee  that  they  had  become  due.  In  December,  Dexter 
defaulted  in  payment,  and  his  right  to  the  property  under  the  con- 
tract ceased,  and  the  university  took  possession.  In  the  contract  be- 
tween the  university  and  Dexter  is  contained  the  following  provi»- 
sion:  "It  is  further  understood  and  agreed  that  the  vendee  shall  have 
the  right  of  immediate  possession  to  the  property  hereinbefore  men- 
tioned and  described  for  the  purpose  of  erecting  buildings  thereon." 
A  few  days  before  the  execution  of  this  contract  of  sale  Dexter  had  . 
made  an  arrangement  with  the  plaintiff  to  construct  a  restaurant 
bailding  on  the  premises  in  question,  but  no  work  was  begun  until 
after  the  contract  of  sale  had  been  executed  and  delivered  by  the  uni- 
versity to  Dexter.  All  the  terms  and  conditions  of  the  contract  of 
sale  made  by  the  university  with  Dexter  were  negotiated  by  Mr.  Dahl- 
pren,  an  attorney  at  law  representing  the  university  in  the  city  ol 
New  York,  that  institution  being  a  foreign  corporation,  located  in. 
Washington,  and  all  of  its  o£Qcers  residing  there.  The  plaintiff^ 
while  Dexter  was  in  possession,  constructed  upon  the  premises  a 
building  at  a  cost  of  over  $14,000,  on  account  of  which  Dexter  paid 
$4,500.  Dexter  also  paid  the  university  $1,000,  due  September  1, 
1897,  and  also  the  sum  of  $.500,  due  upon  the  signing  of  the  contract, 
and  interest  on  a  first  mortgage  from  June,  1897,  to  August,  1897, 
amounting  to  $388.89.  The  building  was  fully  completed,  with  the  re- 
sult that  the  university  received  $1,800  in  cash  and  a  building  of  the 
value  of  abqnt  $15,000.  Hamilton,  the  architect,  and  Mackey  & 
Smith,  having  filed  their  liens,  the  judgment  herein  determines  that 
they  are  valid  and  enforceable. 

Upon  this  appeal  of  the  Catholic  University,  the  first  point  urged 
by  tie  appellant  is  that,  under  the  contract  between  the  university 
and  Dexter,  the  former  had  no  such  interest  in  the  premises  as  could 
be  subject  to  a  lien.  It  is  claimed  that,  under  the  lien  law  of  1897, 
Dexter  should  be  regarded  as  the  owner,  and  the  only  person  against 
whom  a  lien  could  be  filed.  This  contention  is  untenable.  The  sec- 
ond section  of  the  lien  law  provides  that  the  term  "owner"  inclndea 
the  owner  in  fee  of  real  i>rox>erty  or  of  a  less  estate  therein,  a  lessee 


Digitized  by 


Google 


872  71  NEW  TORK  SUPPLEMENT  (Sop.    Ct 

and  105  New  York  SUta  Reporter 

for  a  term  of  years,  and  a  vendee  in  possession  under  a  contract  for 
the  purchase  of  such  real  property,  and  all  persons  having  any  right, 
title,  or  interest  in  such  real  property  which  may  be  sold  under  au 
execution  in  pursuance  of  the  provision  of  statutes  relating  to  the  en- 
forcement of  liens  of  judgment.  Under  this  definition,  the  term 
"owner"  embraces  a  vendor  of  real  property  under  a  contract  such  as 
that  made  between  the  university  and  Dexter.  I  do  not  think  the 
provisions  of  section  21  of  the  lien  law  affect  this  subject,  but  that 
that  section  is  a  specific  part- of  the  enactment,  relating  solely  to 
building  loan  contracts  connected  with  the  sale  of  land.  Under  the 
act  of  1885  (section  5),  it  was  provided: 

"In  cases  in  wbicb  tbe  owner  has  made  an  agreement  to  sell  and  convey 
tbe  premises  to  the  contractor  or  other  person  such  owner  sball  be  deemed  to 
be  the  owner  within  tbe  Intent  and  meaning  of  this  act  nntil  tbe  deed  has 
been  actually  delivered  and  recorded  conveying  said  premises  pursuant  to 
such  agreements."     I^aws  18S5,  p.  587. 

Under  that  act  a  vendor  was  held  to  be  an  owner  until  the  deed 
was  delivered.  Schmalz  v.  Mead,  1:25  ^\  Y.  188,  2ti  N.  E.  251.  While 
this  provision  of  the  act  of  1885  is  not  re-enacted  in  the  law  of  1897, 
yet  the  definition  of  section  2  of  the  last  cited  act  is  broad  enough  to 
include  the  vendor  in  a  contract  for  the  purchase  of  real  estate,  and 
I  think  the  evident  purpose  of  this  act  is  to  give  a  general  right  to  a 
lien  as  against  all  persons  who  come  within  the  definition  of  that  sec- 
ond section,  where  the  consent  of  such  person  to  the  erection  of  a 
building  is  shown.  In  this  case  the  consent  of  the  university  is 
shown,  not  by  statements  or  declarations  of,  or  conversations  had 
with,  Mr.  Oahlgren  subsequent  to  the  execution  of  the  contract  of 
sale  between  the  university  and  Dexter,  but  by  the  terms  of  the  con- 
tract. Mr.  Dahlgren  is  not  proven  to  have  been  a  general  agent  of 
the  university,  nor  authorized  by  it  to  do  anything  concerning  the 
erection  of  buildings,  after  the  contract  of  sale  was  made.  Infer- 
ences of  authority  may  not  be  drawn  simply  from  his  acts  or  what 
are  testified  to  as  having  been  his  declarations.  But  the  university 
consented  to  Dexter  erecting  the  buildings  on  the  land,  and  gave  him 
the  right  of  possession  for  the  expi*ess  purpose  of  putting  up  build- 
ings. It  was  the  intent  of  the  university  that  buildings  should  be 
erected  upon  the  land,  and  there  was  no  other  reason  for  giving  him 
possession  before  the  delivery  of  a  deed  than  that  such  buildings 
might  be  erected.  They  were  authorized,  and  express  permission 
given.  The  owner  knew  that  improvements  would  be  made.  There 
is  an  agreement  that  they  might  be  made,  and  it  is  as  clear  and  ex- 
press a  permission  and  consent  as  could  well  be  given. ' 

There  are  many  cases  upon  the  subject  of  consent  of  the  owner  to 
improving  his  land  which  binds  that  land  to  liens  filed  by  those  mak- 
ing the  improvements,  such  as  Schmalz  v.  Mead,  125  N.  Y.  188,  26  N. 
E.  251;  Miller  v.  Same,  127  N.  Y.  544,  28  N,  E.  387,  13  L.  R  A.  701; 
Cowen  V.  Paddock,  137  N.  Y.  188,  33  N.  E.  154;  Vosseller  v.  Slater, 
25  App.  Div.  368,  49  N.  Y.  Supp.  478;  Steeves  v.  Sinclair,  56  App. 
Div.  448,  07  N.  Y.  Supp.  776;  De  Klyn  v.  Gould,  165  N.  Y.  282,  59 
N.  E.  95;  Burkitt  v.  Harper,  79  N.  Y.  273;  Otis  v.  Dodd,  90  N.  Y.  336; 
Paper  Co.  v.  Sire,  163  N.  Y.  122,  57  N.  E.  293.    They  are  instructive 
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upon  the  general  subject  of  consent.  It  is  nnnecessaiy  to  discuss 
them  in  detail.  Here  tbere  is  not  mere  acquiescence  or  an  implica- 
tion of  consent  by  standing  by  and  seeing  improvements  made  witli- 
oot  objection,  but  there  is  an  express  authorization  to  make  improve- 
ments, contained  in  a  contract,  the  conditions  of  which  are  such  as  to 
make  those  improvements  become,  by  necessary  consequence,  the  ab- 
solute property  of  the  university  in  the  event  of  Dexter  failing  to 
make  any  one  of  his  payments  before  the  time  at  which  the  deed  was 
to  be  delivered  to  him.  The  university  gets  the  whole  benefit  of  the 
completed  work  of  the  plaintiff  and  the  other  lienors.  If  the  lien  of 
the  plaintiff  is  valid  and  enforceable,  it  necessarily  follows  that 
those  of  Mackey  &  Smith  and  of  Hamilton  may  also  be  enforced. 
I  think  the  judgment  is  right,  and  should  be  aiSrmed,  with  costs. 

O'BRIEN  and  LAUGHMN,  JJ.,  concur.  VAN  BBUNT,  P.  J.,  dis- 
senta. 

INGRAHAM,  J.  1  cannot  agree  that  the  provision  in  the  contract 
between  the  Catholic  University  of  America,  the  appellant,  and  Dex- 
ter, was  a  consent  to  tbe  erection  of  a  building  upon  the  property  in 
question,  within  the  provisions  of  the  mechanic's  lien  law.  There 
was  no  particular  building  or  improvonent  to  be  placed  upon  this 
property  to  which  the  owner  consented.  Dexter  had  agreed  to  pur- 
chase the  property,  and  upon  the  execution  of  the  contract  of  pur- 
chase the  owner  gave  him  possession.  The  purpose  of  the  vendee  in 
asking  possession  and  of  the  vendor  in  granting  the  same  was  to  en- 
able the  vendee  to  erect  buildings  thereon,  but  to  give  possession  for 
a  specific  purpose  was  very  far  from  a  consent  to  the  erection  of  a 
building,  within  the  provisions  of  the  lien  law.  There  is  not  the 
slightest  evidence  that  tliis  vendor  ever  knew  of  the  building  that  was 
to  be  erected,  or  what  the  vendee  was  doing  with  the  property,  or  that 
he  consented  to  the  erection  of  the  structure  which  was  afterwards 
built  thereon.  All  that  the  vendor  did  was  to  consent  that  the  ven- 
dee should  take  possession  of  the  premises.  Undoubtedly  he  must 
be  chargeable  with  knowledge  of  the  fact  that  the  vendee  intended 
to  improve  the  property.  But  that  such  knowledge  was  suflBcient  to 
prove  a  consent  to  the  erection  of  any  building  which  the  vendee 
should  finally  conclude  to  put  thereon  seems  to  me  to  be  in  ex- 
press conflict  with  the  latest  and  best-considered  cases  in  which  this 
question  has  been  discussed.  In  De  Klvn  v.  Gould,  165  N.  Y.  282.  5J» 
N.  E.  95,  the  court  of  appeals  said :  "The  owner's  interest  in  his  real 
estate  is  not  liable  in  every  case  in  which,  to  his  knowledge,  labor  and 
materials  are  furnished  for  erections  upon  his  real  property  or  alter- 
ations in  the  existing  erections."  By  section  3  of  the  lien  law  (chap- 
ter 418,  Laws  1897)  a  lien  is  given  for  the  improvement  of  real  prop- 
erty "with  the  consent  or  at  the  request  of  the  owner  thereof."  And 
as  was  said  in  De  Klyn  t.  Gould: 

"This  case,  as  well  as  the  others  It  cites.  Indicated  that  mere  acqnlescence 
in  the  erection  or  alteration,  with  knowledge.  Is  not  siiificient  evidence  of  the 
consent  which  the  statute  requires.  There  must  be  something  more.  Con- 
sent to  not  a  vacant  or  neutral  attitude  in  respect  of  a  question  of  such 
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■uterlal  Interest  to  the  property  owner.  It  Is  afflrmatlTe  In  Its  nature.  It 
«bo4iid  not  be  implied  contrary  to  the  obvious  truth,  unless,  upon  equitable 
principles,  ttie  owner  should  be  estopped  from  asserting  the  truth." 

Here  there  waa  no  express  consent  to  erect  the  building  for  which 
these  lienors  furnished  materials.  Such  consent  is  sought  to  be  im- 
plied from  a  simple  permission  given  to  a  vendee  to  take  immediate 
possession  of  the  property,  and  to  construe  such  a  consent  to  take 
possession  of  the  property  into  a  consent  to  erect  buildings  thereon 
'would  seem  to  me  to  be  giving  a  construction  of  this  contract  that 
■would  go  far  beyond  what  was  intended  by  either  of  the  parties  to  it. 
There  is  no  claun  in  this  case  that  the  plaintiff  or  the  other  lienors 
were  misled  in  any  way  by  any  act  of  the  appellant,  or  that  they  re- 
lied in  any  way  upon  the  provisions  of  the  contract,  and,  as  I  view  it 
the  case  fails  to  show  such  a  consent  as  the. statute  requires. 


<£3  App.  Dlv.  227.) 

MARCUS  ▼.  BLOOMINGDALE, 

-(Supreme  Conrt,  Appellate  Division,  First  Deptrrtment.    July  9,  1901.) 

Bbokkbs — Compensation— Falbb  Rxfresbntations — Fhaxto. 

Where  a  broker  is  instructed  by  his  principal  to  ascertain  the  actual 
rentals  of  a  property  sought  in  exchange,  and  the  agent  procures  an 
«rroneous  statement  thereof,  though  believing  it  to  be  true,  which  the 
principal  relies  on,  and  contracts  to  exchange  the  property,  but  reaclnda 
the  contract  after  learning  the  facts,  the  broker  is  not  entitled  to  com- 
pensation. 

Appeal  from  trial  term.  New  York  county. 

Action  by  Solomon  Marcus  against  Joseph  B.  Bloomlngdale  to 
recover  compensation  for  broker  services.  From  a  jadgment  in 
favor  of  plaintiff,  and  from  an  order  drying  a  new  trial,  the  defend- 
ant appeals.    Keversed. 

Plaintiff  is  a  real-estate  broker,  and  brought  this  action  to  recover  com- 
missions which  he  claims  to  have  earned  In  effecting  a  contract  between 
defendant  and  one  Ley  for  the  exchange  of  premises  owned  by  defendant  In 
ITonkers  for  premises  Nos.  62  and  64  East  Ninetieth  street,  the  legal  title 
to  which  was  in  Ley,  but  which  were  in  fact  owned  by  one  Bradley.  A 
contract  in  writing,  dated  the  27th  day  of  January,  1898,  for  the  exchange  of 
such  lands,  was  executed  by  the  owners,  and  the  24th  day  of  Febmnry,  ISSii, 
was  therein  fixed  as  the  time  for  consummating  the  contract.  This  time  was 
subsequently  extended  four  days.  The  New  York  parties  were  represented 
In  the  transaction  by  a  broker  named  Potter.  The  employment  of  plaintiff 
*y  defendant  was  conceclpd.  At  the  time  of  submitting  to  defendant  the 
proposition  for  taking  the  New  York  property  In  exchange,  plaintiff  delivered 
to  him  a  writing  containing  a  diagram  of  the  premises,  the  valuation,  the 
Incumbrances,  the  nuniber  of  stories,  and  stating  that  the  premises  were 
all  occupied  on  yearly  Upases,  the  rents  ajrgregatliig  $17,000  per  annum.  It 
does  not  appear  from  what  source  plaintiff  obtained  this  information.  Ac- 
cording to  plaintiff's  testimony,  the  defendant  thereupon  directetl  him  to 
examine  the  property,  and  see  what  he  thought  of  It.  Subsequently  defend- 
MDt  requested  plaintiff  to  get  a  statement  In  detail  and  In  writing  of  the 
f«ntals,  running  expenses,  and  taxes,  and  thereupon  plaintiff  applied  to 
Potter,  who  obtained  such  a  statement  from  Bradley,  showing,  among  other 
things,  that  the  "actual"  rentals  of  premises  No.  G2  were  $8,200,  and  of 
premises  No.  64  were  $0,800,  aggregating  $15,000.  Bradley  tesUlled  that 
these  llgurea  represented  the  rentals  specified  in  the  leases,  but  that  the  rents 
^actually  received  pursuant  to  his  understanding  with  his  tenants  were  about 
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one-sixth  less,  and  that  he  so  informed  Potter.  Potter  was  not  sworn  as  a 
witness,  nor  was  plaintiff  interrogated  as  to  whether  this  Information  was 
communicated  to  him.  It  is  undisputed  that  this  statement  was  delivered  to 
defendant  prior  to  the  execution  of  the  contract.  According  to  the  testimony 
of  defendant,  when  plalntifT  first  applied  to  assist  him  in  disposing  of  the 
Xonkers  property  he  told  plaintiff  not  to  come  to  him  with  any  proposition 
tor  an  exchange  unless  he  (plaintiff)  bad  thoroughly  Inyestlgated,  and  found 
a  real  bona  fide  equity  in  the  premises  offered  in  trade.  Defendant  also 
testified  that,  when  plaintiff  delivered  to  him  the  statement  first  referred  to, 
he  instructed  plaintiff  to  get  him  a  statement  showing  the  actual  net  income 
of  the  property,  the  rents  and  disbursements,  plaintiff  not  being  positive  as 
to  whether  the  rentals  were  as  stated.  While  it  would  appear  that  the 
defendant  was  aware  that  the  statement  secondly  referred  to  was  furnished 
by  the  owners  of  the  New  York  property,  yet  he  says  that,  when  it  was  de- 
livered to  him  by  plaintiff,  the  latter  represented  that  it  contained  the  actual 
rentals  and  the  actual  expenditures,  and  that  the  figures  were  correct  Prior 
to  signing  the  contract,  defendant  viewed  the  premises  from  the  outside,  rode 
up  in  the  elevator,  and  inquired  of  the  Janitor  how  many  apartments  were 
filled,  but  made  no  inquiries  as  to  the  rentals.  Upon  learning  that  the  rentals 
were  one-sixth  less  than  as  was  represented  to  him,  he  refused  to  consum- 
mate the  contract.  Defendant  testified  that  In  signing  the  contract  he  relied 
upon  the  written  statements  referred  to  and  the  representations  of  plaintiff 
as  to  the  actual  rentals,  and  that  he  had  no  other  Information  on  the  sub- 
ject He  also  testified  that  when  he  employed  plaintiff  as  a  broker  it  was 
niK>n  the  express  understanding  that  plaintiff  was  to  represent  him,  and  no 
one  else.  This  plaintiff  denies,  and  he  also  denies  having  made  any-  personal 
representations  as  to  the  actual  rentals.  It  appeared  without  controversy  that 
at  the  outset  plaintiff  and  Potter  agreed  to  divide  their  commissions,  and 
It  was  shown,  under  defendant's  objection  and  exception,  that  it  was  the 
custom  in  New  York  for  brokers  to  divide  their  commissions.  Defendant 
had  been  a  real-estate  broker  and  dealer  in  the  city  of  New  York  to  a  limited 
extent  for  a  number  of  years.  The  court  charged  the  Jury,  in  substance, 
that  the  negotiations  having  resulted  in  a  contract  plaintiff  was  entitled  to 
recover,  nnless  he  made  false  representations  regarding  the  rental  income 
of  the  property,  knowing  them  to  be  false,  for  the  purpose  of  inducing  the 
defendant  to  sign  the  contract  and  that  defendant  In  signing,  relied  thereon. 
Defendant's  counsel  duly  excepted  to  this  charge,  and  to  a  further  statement 
In  the  charge  that  if  the  plaintiff  Imew  of  the  false  statements  concerning 
the  rent  he  cannot  recover  commissions;  and  asked  the  court  to  charge  "that 
the  question  of  his  knowledge  is  Immaterial.  If  he  stated  that  those  were 
the  actual  rents,  and  Mr.  Bloomlngdale  relied  upon  them,  his  knowledge 
would  be  immaterial," — which  was  refused,  and  defendant's  counsel  duly 
excepted.  At  the  request  of  plaintifTs  counsel,  the  court  also  charged  the 
Jury  "that,  if  they  believed  that  Mr.  Bloomlngdale  visited  the  property,  and 
made  inquiries  as  to  the  rents,  that  in  such  event  Mr.  Bloomlngdale  must 
fail  on  the  issue  of  fraud,"  and  to  this  defendant's  counsel  also  excepted. 

Argued  before  YAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BBIEN, 
ENGRAHAM,  and  LAUGHIilN,  JJ. 

8ol.  Kohn,  for  appellant. 

WaJes  P.  Severance,  for  respondent. 

LAUGHLIN,  J.  The  exceptions  to  the  charge  and  to  the  refnsals 
to  charge  set  forth  in  the  statement  of  facts  require  a  reversal  of  the 
judfjment.  We  find  no  evidence  in  the  record  that  the  defendant 
made  inquiries  at  the  premises  concerning  the  rent,  but  the  jury 
would  naturally  infer  from  the  fact  that  defendant  visited  the 
premises,  rode  up  in  the  elevator,  and  aslied  about  the  number  of 
apartments  rented,  that  he  also  asked  and  learned  the  truth  about 
the  rents  received.    If  the  jury  believed  the  testimony  of  the  defend- 
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ant  with  reference  to  his  instructing  plaintiff  to  ascertain  the  actnal 
facts  concerning  the  rentals,  and  as  to  the  representations  made 
by  plaintiff  in  that  regard,  and  that  such  representations  were  relied 
upon  by  defendant,  j^aintilf  was  not  entitled  to  recover.  Having  em- 
ployed plaintiff  to  ascertain  this  information,  defendant  was  not 
obliged  personally  to  reinvestigate  the  question.  The  information 
obtained,  on  account  of  its  inaccuracy  and  untruthfulness,  was  of 
no  value  to  defendant,  and  he  was  misled  thereby  into  executing  the 
contract,  which,  because  the  misrepresentations  were  also  chargeable 
to  the  owners  of  the  New  York  property,  was  not  enforceable  against 
him.  To  allow  a  broker  to  recover  commissions  on  these  facts,  which 
the  jury  might  have  found  from  the  evidence,  would  be  inequitable, 
and  we  know  of  no  principle  of  law  requiring  it.  The  jury  evidently 
believed  that  the  broker  was  not  guilty  of  fraud,  and  under  the 
charge  of  the  learned  trial  judge  they  then  had  no  alternative  but 
to  render  a  verdict  in  his  favor.  If  these  other  facts,  which,  by  the 
charge,  the  jury  were  precluded  from  acting  upon,  had  been  found  in 
favor  of  defendant,  it  could  not  be  said  that  the  broker's  commis- 
sions were  earned  when,  through  his  failure  to  comply  with  his  prin- 
cipal's instructions,  he  had  induced  the  latter  to  enter  into  a  fruitless 
contract. 

Other  questions,  not  wholly  without  merit,  have  been  argued,  but 
as  they  will  not  necessarily  arise  upon  the  new  trial,  which  mnst  be 
granted  for  the  reasons  already  stated,  we  deem  it  unnecessary  to 
consider  them. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


(63  App.  Dlv.  49.) 

In  re  SEAMAN. 

(Supreme  Court,  Appellate  Division,  First  Department    July  9.  1901.) 

1.   EXBCDTOBS  AND-  ASUINIBTRATOKS — DECREE  DntECTIlrO  PATMBHT — EzBCUTIOK 

— Necessity  of  Surrogate's  Order. 

Under  Code  (TIv.  Proc.  {  2606,  providing  that  section  2552.  which  per- 
mits an  execution,  without  an  order  of  the  surrogate,  on  a  decree  direct- 
ing payment  by  an  executor,  shall  not  apply  to  a  decree  directing  pay- 
ment by  the  administrator  or  executor  of  a  deceased  executor,  an  execu- 
tion cannot  Issue,  without  leave  of  the  surrogate,  on  a  decree  ordering 
payment  by  the  administratrix  of  a  deceased  executor. 
t.  Same — Personal  Judgment — Ci.eiiicai.  Error — Amekdmekt  ov  Decrek. 

Where  a  decree  was  rendered  and  execution  Issued  against  an  ad- 
ministratrix personally  for  money  In  the  hands  of  deceased  as  exec- 
utor, the  error  in  charging  the  administratrix  personally.  Instead  of  in 
her  representative  capacity,  was  not  a  mistake  or  clerical  error,  but 
affected  a  material  matter,  and  after  the  time  to  appeal  had  expired 
the  court  had  no  power  to  amend  the  decree  so  as  to  charge  the  admin- 
istratrix only  to  the  extent  of  deceased's  property  in  her  hands. 

Appeal  from  surrogate's  court,  New  York  county. 

Judicial  settlement  of  the  estate  of  David  Seaman,  deceased.  From 
an  order  of  the  surrogate  denying  the  motion  of  Elizabeth  Bhoads, 
as  administratrix  of  the  estate  of  George  B.  Rhoads,  deceased,  to 
nmend  a  decree  charging  her  personally  with  the  payment  of  money 
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in  the  hands  of  deceased  as  executor,  and  from  an  order  denying  a 
motion  of  the  Central  Realty,  Bond  &  Trust  Company  as  substituted 
trustee,  both  parties  appeal.    Modified. 

Argued  before  VAN  BRTINT,  P.  J.,  and  PATTEESON,  O'BRIEN, 
rSGRAHAM,  and  LADGHLEN,  JJ. 

Edward  Jacobs,  for  administratrix. 

Lewis  H.  I^Yeedmau,  for  substituted  trustee. 

O'BRIEN,  J.  Emma  L.  M.  Seaman  and  George  B.  Rhoads  were 
trustees  under  the  will  of  David  Seaman,  deceased.  George  B. 
Rhoads  died  intestate  in  1889,  and  Elizabeth  Rhoads,  his  widow,  was 
thereafter  appointed  his  administratrix.  Proceedings  were  institut- 
ed for  a  judicial  settlement  of  the  estate  of  David  Seaman,  and  Eliza- 
beth Rhoads  was  made  a  party  thereto.  A  decree  was  made  therein 
whereby  it  was,  among  other  tilings,  ordered  "that  Elizabeth  Rhoads, 
as  administratrix  of  the  goods,  chattels,  and  credits  which  were  of 
George  B.  Rhoads,  deceased,  pay  to  the  said  new  trustee  to  be  ap- 
pointed the  sum  of  ten  thousaud  five  hundred  dollars  ($10,500)  of 
principal,  and  that  she  also  pay  as  aforesaid  the  income  on  such  prin- 
cipal sum  of  ten  thousand  five  hundred  dollars  (f  10,500)  which  has 
accrued  since  the  Ist  of  January,  1899,  after  deducting  from  the  ag- 
gregate amount  of  such  income,  however,  such  amount  as  has  alt'eady 
been  paid  by  the  deceased  trustee  or  by  her  to  the  beneficiaries  un- 
der the  trust,  and  which  is  not  included  in  the  account  hereinbefore 
referred  to."  On  this  decree  an  execution  was  issued  against  the 
individual  property  of  Elizabeth  Rhoads,  and  a  levy  thereunder  was 
made  by  the  sheriff  of  the  county  of  New  York.  Prior  to  the  entry  of 
the  decree  the  referee  in  the  accounting  proceedings  reported  that  a 
certain  trust  fund  had  been  placed  in  the  hands  of  George  B.  Rhoads, 
and  no  account  thereof  had  been  demanded  or  made  up  to  the  time 
of  his  death.  The  fund  was  |10,500,  and  the  referee  found  that  Mrs. 
Rhoads,  as  administratrix  of  her  deceased  husband,  was  chargeable 
with  that  sum.  There  was  no  proof  that  the  sum  had  ever  found  its 
way  into  the  hands  of  Mrs.  Rhoads,  the  fact  being  that  it  had  never 
reached  her;  nor  was  it  shown  that  she  had  any  estate  in  her  hands 
belonging  to  her  late  husband,  unless  we  consider  the  aflBdavit  which 
was  used  on  the  motion  before  the  surrogate  to  amend  the  decree  and 
set  aside  the  execution  issued  against  the  individual  property  of  Mrs. 
Rhoads,  under  which  the  levy  was  made  by  the  sheriff,  from  which 
affidavit  it  would  appear  that  in  an  accident  case  she  had  stated  that 
her  husband  left  an  equity  in  real  estate  to  the  extent  of  $7,000,  and 
$5,000  in  personalty.  As  against  this,  we  have  Mrs.  Rhoads'  own 
aflidavit  that  no  property  or  estate  of  David  Seaman,  or  personal 
propei-ty  of  her  late  husband,  had  come  into  her  possession ;  and  we 
have  also  the  affidavit  of  the  opposing  attorney  in  the  accounting  pro- 
ceedings that  "no  testimony  was  offered  in  the  aforesaid  proceedings 
as  to  whether  or  not  any  personal  property  of  George  B.  Rhoads,  de- 
ceased, ever  came  into  the  possession  of  Elizabeth  Rhoads  individ- 
ually or  as  adminiatratrix."  The  referee,  also,  in  his  affidavit  which 
was  used  on  the  motion,  states  that  "no  testimony  was  offered  be- 
fore me  on  said  reference  showing  that  any  part  of  the  moneys  or 
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property  of  this  estate  had  come  into  the  hands  or  possession  or  on- 
der  the  control  of  Elizabeth  Ehoads,  who  is  the  administratrix  of  the 
estate  of  George  B.  Bhoads,  deceased."  Upon  the  discovery  of  the 
defective  character  of  the  decree,  which  it  is  alleged  was  first  made 
when  the  sherifE  actually  levied  upon  Mrs.  Bhoads'  individual  proper- 
ty, the  motion  was  made  to  set  aside  the  execution  and  levy,  and  to 
amend  the  decree  bo  as  to  conform  to  the  facts.  The  surrogate  de- 
nied so  much  of  the  motion  as  asked  for  an  amendment  of  the  de- 
cree,— from  which  determination  Mrs.  Bhoads  appeals, — and  upon 
the  ground,  as  he  states,  that  the  amount  named  in  the  decree  was 
not  suflQciently  definite  to  justify  its  enforcement  by  execution,  grant- 
ed BO  much  of  the  motion  as  asked  to  have  the  execution  and  levy  set 
aside,  which  disposition  is  the  basis  of  the  appeal  herein  of  the  sub- 
stituted trustee. 

As  to  the  appeal  which  relates  to  the  setting  aside  of  the  execu- 
tion, we  concur  in  the  conclusion  reached  by  the  surrogate,  but  not 
for  the  reasons  given  by  him.  The  authority  to  issue  an  execution 
upon  the  decree  of  the  surrogate  is  to  be  found  in  section  2552  of  the 
Code  of  Civil  Procedure,  which  permits  an  execution  on  a  decree  di- 
recting payment  by  an  executor,  etc.,  for  the  reason  that  such  a  de- 
cree is  "conclusive  evidence  that  there  are  snfBcient  assets  in  his 
hand^  to  satisfy  the  sum"  directed  to  be  paid  by  the  decree.  As  to 
the  force  and  effect  of  the  decree  upon  an  accounting  by  an  executor, 
etc.,  of  a  deceased  executor,  however,  the  trustee  of  the  Seaman  es- 
tate, in  issuing  the  execution,  overlooked  section  2606  of  the  Code  of 
Civil  Procedure,  which  bears  upon  that  subject,  and  provides,  "So 
far  as  concerns  the  executor  or  administrator  of  decedent,  such  a  de- 
cree is  not  within  the  provisions  of  section  twenty-five  hundred  and 
fifty-two  of  this  act."  Mrs.  Bhoads  being  the  administratrix  of  a  de- 
ceased executor  or  trustee,  the  decree  entered  is  not,  therefore,  con- 
clusive evidence  that  there  are  suflHcient  assets  in  her  hands  as  ad- 
ministratrix of  her  husband,  and  the  case  is  one  where  leave  to  issue 
execution  must  be  sought  from  and  allowed  by  the  surrogate.  Code 
Civ.  Proc.  §§  1826,  1S27.  Upon  such  motion  it  will  be  competent  to 
inquire  as  to  what  assets,  if  any,  she  holds  as  administratrix  of  her 
husband,  and  how  far  there  are  other  creditors  who  are  entitled  to 
participate  in  the  assets  of  such  estate. 

With  respect  to  so  much  of  the  appeal  as  relates  to  the  denial  of 
the  motion  to  amend  the  decree,  we  think  that  the  conclusion  of  the 
surrogate  should  also  be  affirmed.  The  decree  was  entered  upon  no- 
tice, and  at  the  conclusion  of  proceedings  in  which  the  administra- 
trix, through  counsel,  took  part,  and  the  time  to  appeal  therefrom 
has  expired.  The  case  most  favorable  to  the  contention  that  the  sur- 
rogate might  so  amend  the  decree  is  In  re  Henderson,  157  N.  Y.  423, 
52  N.  E.  183,  wherein  it  was  said: 

"All  courts  •  •  •  must  possess  some  Inherent  power,  and  the  correc- 
tion of  their  own  records,  when  affected  by  some  mistake  or  clerical  error, 
would  seem  to  be  about  as  mild  an  exercise  of  sncb  power  as  can  well  be 
Imagined." 

It  was  accordingly  held  that  a  clerical  or  arithmetical  error  char- 
ging the  executor  with  over  $10,000  in  excess  of  the  true  amount 
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could  be  corrected,  although  more  than  four  years  had  elapsed  after 
Bnch.  error  was  made  and  the  decree  entered.  But,  though  it  was 
said  that  the  surrogate  had  power  to  correct  mistake  or  clerical  error, 
the  cases  of  In  re  Tilden's  Ex'rs,  98  N.  Y.  434,  and  In  re  Hawley,  100 
N.  Y.  206,  3  N.  E.  68,  which  denied  power  in  the  surrogate  to  amend 
as  to  matters  of  substance,  were  referred  to  and  distinguished,  the 
learned  judge  saying: 

"In  both  cases  the  ground  for  opening  the  decree  was  not  clerical  error, 
*  *  *  but  errors  of  substance  made  at  the  hearing,  which  should  have 
been  corrected  by  appeal,  and  not  by  motion." 

In  Re  Regan  (not  yet  oflBcially  reported)  60  N.  E.  658,  the  Hender- 
son Case  was  cited  and  approved;  the  same  learned  judge  writing 
the  opinions  in  both  these  cases,  and  saying  in  the  latter:  * 

"The  surrogate's  court  has  power,  independently  of  any  statute,  to  exercise 
control  over  its  own  records,  and  to  vacate  its  own  decrees  for  mistake,  fraud, 
or  clerical  error." 

Here  the  referee  found  that  the  sum  of  f  10,500  was  received  by  the 
husband  in  his  lifetime,  and  also  found  that  Mrs.  Rboads,  as  admin- 
istratrix of  her  husband,  is  chargeable  with  that  sum.  This  finding 
should  have  been  excepted  to  by  the  party  aggrieved,  and  from  the 
decree  entered  upon  the  referee's  report  containing  such  finding  an 
appeal  should  have  been  taken.  The  legal  presumption  firom  a  find- 
ing that  assets  of  a  decedent  had  come  into  the  hands  of  a  deceased 
executor  or  administrator  is  that  they  are  still  in  the  hands  of  the 
executor  or  administrator  of  the  decedent,  whose  individual  liability 
therefor  would  follow  as  a  conclusion  of  law.  Jessop,  Snr.  Prac  690, 
citing  In  re  Clark,  119  N.  Y.  427,  23  N.  E.  1052;  Perkins  v.  Stimmel, 
114  N.  Y.  359,  21  N.  E.  729.  The  decree  is  seemingly  in  conformity 
with  the  referee's  report,  and  it  was  the  duty  of  the  administratrix 
or  her  counsel,  at  the  time  the  decree  was  prepared  for  settlement, 
to  have  protected  her  rights,  not  alone  by  presenting  the  proposed 
decree  in  her  behalf,  but,  when  that  was  rejected,  and  the  decree  pre- 
sented by  the  other  side  was  signed  by  the  surrogate,  by  appealing 
within  the  time  allowed  by  law.  It  is  doubtful  if  she  could  permit 
such  time  to  elapse,  and  seek  thereafter  to  correct  the  error  by  mo- 
tion. The  distinction  pointed  out  in  the  Henderson  Case,  sapra,  as 
to  when  the  surrogate  has  and  has  not  power  to  amend  the  decree, 
rests  upon  whether  the  amendment  relates  to  a  mere  clerical  error, 
mistake,  or  fraud  in  a  matter  of  substance.  We  think  the  decree,  in 
the  respects  complained  of,  affected  a  material  matter,  because  it 
was  a  determination  upon  the  part  of  the  surrogate,  following  the 
report  of  the  referee,  not  only  that  the  husband  had  received  the 
trust  fund,  but  also  that,  as  administratrix,  Mrs.  Rhoads  was  charge- 
able with  that  sum.  We  do  not,  however,  deem  it  necessary  to  de- 
termine whether,  on  the  facts  here  appearing,  the  sun-ogate,  upon  the 
ground  of  mistake,  had  power  to  grant  the  motion  to  amend  the  de- 
cree after  the  time  to  appeal  had  expired,  because,  in  our  view,  no 
execution  could  be  issued  thereon  without  leave  of  the  surrogate. 
Upon  a  motion  for  such  leave  the  facts  could  be  shown,  as  already 
stated,  and  therefore  the  rights  of  Mrs.  Rhoads  are  not  seriously  af- 
fected by  the  decree  as  entered. 
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Our  conclusion,  therefore,  is  that  so  much  of  the  order  as  denied 
the  motion  to  amend  the  decree  should  be  affirmed,  and  so  much  as 
granted  the  motion  to  set  aside  the  execution  and  levy  should  be 
modified,  in  accordance  with  the  views  herein  expressed.  Ko  costs  to 
either  party. 

VA2J  BRUNT,  P.  J.,  and  LAUGHLm,  J.,  concur.  PATTEBSON 
and  INGRAHAM,  JJ.,  concur  in  result. 


<63  App.  Dlv.  41.) 

In  re  DE  PONOS  DB  LBON  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    July  9,  1801.) 

SUFPIiBMBNTABT  PrOOERDINOS — EXAMINATION   OF  ThIRO   PaRTT. 

Under  Code  Civ.  Proc.  §  2441,  entitling  a  judgment  creditor  to  an  order 
requiring  any  person  having  property  of  the  Judgment  debtor  to  be 
examined  concerning  the  property,  such  person  cannot  avoid  examina- 
tion by  submitting  an  affidavit  asserting  himself  to  be  tbe  owner  of  the 
property  in  question,  and  stating  tbe  circumstances  under  which  tbe 
transfer  took  place. 

Appeal  from  special  term.  New  York  county. 

Application  of  Antonia  Bachiller  De  Ponce  De  Leon,  a  judgment 
creditor,  for  the  examination  of  the  Mutual  Reserve  Fund  Life  As- 
sociation in  a  proceeding  supplementary  to  an  execution  against  the 
Northwestern  Life  Assurance  Company.  From  an  order  limiting  the 
examination  requested,  applicant  appeals.    Reversed. 

The  Judgment  creditor  obtained  an  order  for  the  examination  of  the  Mutual 
Reserve  Fund  Life  Association  as  a  third  party  in  a  proceeding  supple- 
mentary to  an  execution  against  the  property  of  the  Northwestern  Life 
Assurance  Company,  the  Judgment  debtor.  Upon  the  day  fixed  for  the  exam- 
ination, a  statement  In  writing,  sworn  to  by  an  officer  of  the  Mutual  Reserve 
Association,  was  presented,  showing  the  property  which  it  had  received,  and 
purporting  to  state  the  rights  which  that  association  had  therein;  and  an- 
nexed was  a  copy  of  the  agreement  under  which  the  association  obtained 
the  property  formerly  belonging  to  the  Judgment  debtor,  of  the  value  of  $294,- 
168.77,  the  title  to  which  It  claims  by  virtue  of  the  provisions  of  said  agree- 
ment The  affidavit  thus  concludes:  "That  it  [the  Mutual  Reserve  Associa- 
tion] has  received  from  said  Northwestern  Life  Assurance  Company  no  other 
property:  that  it  has  In  its  possession  or  under  its  control  no  property  be- 
longing to  the  said  •  •  •  company,  and  it  la  not  Indebted  to  said 
•  •  •  company  in  any  sum  of  money  whatever."  '  This  was  met  by  the 
affidavit  of  one  of  the  attorneys  for  the  Judgment  creditor,  who  stated  that 
the  summary  of  the  property  received,  together  with  the  other  averments 
of  the  affidavit  "are  false  and  evasive,  and  that  they  do  not  fully  and  truly 
set  forth  the  character  and  bona  fides  of  the  transfer  •  •  •  of  the  Judg- 
ment debtor's  property,  or  of  the  assets  thereby  received";  and  the  opposing 
affidavit  contains  additional  statements  of  what  the  Judgment  creditor  desires 
to  obtain  from  the  examination.  Upon  this  showing  the  special  term  ordered 
"that  further  examination  of  the  said  Mutual  Reserve  Fund  Life  Association 
as  such  third  party  be,  and  the  same  hereby  Is,  denied."  From  such  order 
the  Judgment  creditor  appeals. 

Argued  before  VAN  BRTINT,  P.  J.,  and  PATTERSON,  O'BRIEN, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

David  B.  Simpson,  for  appellant. 
W.  T.  B.  Millikin,  for  respondent. 
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O'URIEN,  J.  The  question  presented  upon  this  appeal  is  whether 
a  third  party  ordered  to  attend  an  examination  under  section  2441 
of  the  Code  of  Civil  Procedure  can  avoid  such  examination  by  sub- 
mitting an  affidavit  asserting  its  ownership  of  the  property  which 
had  belonged  to  the  judgment  debtor,  and  showing  how  much  prop- 
erty there  was,  and  under  what  circumstances  the  transfer  thereof 
took  place.  Cases  can  be  found,  based  on  the  language  of  the  old 
Code,  which  sanction  such  a  practice,  some  of  which  are  referred  to 
in  the  memorandum  of  the  learned  judge  at  special  term;  but,  in 
view  of  the  provisions  of  the  present  Code  of  Civil  Procedure,  we 
do  not  think  that  the  practice  can  be  supported.  The  language  em- 
ployed in  section  2441  of  the  Code  is  that  "the  judgment  creditor 
is  entitled  to  an  order  requiring  that  person  or  corporation  to  at- 
tend and  be  examined  concerning  the  debt  or  other  property."  This 
language,  it  w^ill  be  noticed,  is  similar  to  that  used  in  section  2435 
of  the  Code  of  Civil  Procedure, — which  relates  to  the  order  for  the 
examination  of  the  judgment  debtor, — that  the  judgment  creditor 
"is  entitled  to  an  order  requiring  the  debtor  under  the  judgment  or 
order  to  attend  and  be  examined  concerning  his  property."  And  in 
section  2444  of  the  Code  it  is  provided:  "TJpon  an  examination  un- 
der this  article  •  •  •  either  party  may  be  examined  as  a  wit- 
ness in  his  own  behalf,  and  may  produce  and  examine  other  wit- 
nesses, as  upon  the  trial  of  an  action."  Evidently  this  last  section 
embraces  the  examination  both  of  the  judgment  debtor  and  a  third 
party,  because  both  are  "under  this  article";  and  thus  the  distinction 
which  existed  by  reason  of  the  language  employed  under  the  former 
Code  between  the  examination  of  a  judgment  debtor  and  a  third 
party  has  been  eliminated.  To  emphasize  this  view,  we  have  in 
the  present  Code  an  entirely  new  provision  in  section  2460,  which 
reads  as  follows: 

"A  party  or  witness  examined  In  a  special  proceeding  authorized  by  this 
article  Is  not  excused  from  answering  a  question  on  the  ground  •  •  • 
that  he  or  another  person  claims  to  be  entitled  as  against  the  judgment 
creditor,  or  a  receiver  appointed  or  to  be  appointed  In  a  special  proceeding, 
to  hold  property,  derived  from  or  through  the  judgment  creditor." 

The  examination,  therefore,  which  is  now  allowed  of  a  third  party 
to  whom  property  of  the  debtor  has  been  transferred,  is  as  full  and 
extensive  as  of  the  judgment  debtor  himself,  and  the  right  which 
the  creditor  has  to  such  an  examination  cannot  be  taken  away  by 
the  presentation  of  a  statement  by  the  third  person  as  to  his  rela- 
tions concerning  the  property,  even  though  such  statement  be  sworn 
to,  for  the  reason  that  it  is  not,  in  our  opinion,  the  equivalent  of 
the  examination  allowed  by  the  Code.  The  right  which,  in  express 
language,  is  given,  is  to  examine  the  third  party;  and,  although  it 
was  within  the  power  of  the  court  to  prevent  such  right  of  exam- 
ination being  abused,  and  which  power  should  be*  exercised,  it  was 
not  within  its  power  to  take  away  or  to  limit  that  right  in  the  way 
here  sought  to  be  done. 

The  oMev  appealed  from  should  accordingly  be  reversed,  with  f  10 
costs  and  disbursements,  and  the  order  for  the  examination  of  the 
third  party  should  be  reinstated.    All  concur. 
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FLEISCHER  ▼.  METROPOLITAN  ST.  RT.  OO. 

(Snpreme  Court,  Appellate  Division,  B'irst  Department    July  9,  1901.) 

COHTBADIOTIOR  Or  WiTBESS— PkIOR    STATEMENTS. 

The  party  who  calls  a  witness  cannot  show  by  other  wltneesea,  or  by 
an  affldayit  formerly  sworn  to  by  such  witness,  that  he  has  made  prior 
contradictory  statements. 

Appeal  from  trial  term,  New  York  connty. 

Action  by  Hester  Fleischer,  as  administratrix,  against  the  Metro- 
politan Street-Rail  way  Company.  From  a  judgment  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.    Beversed. 

Argued  before  VAN  BBDNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Charles  F.  Brown,  for  appellant. 
Alfred  C.  Cowan,  for  respondent. 

O'BRIEN,  J.  One  of  the  exceptions  to  a  ruling  allowing  certain 
evidence  to  be  introduced  is  fatal  to  the  judgment.  A  Mr.  Warren 
was  called  as  a  witness  by  the  plaintiff,  and,  no  doubt  to  the  surprise 
of  the  counsel  calling  him,  gave  testimony  which  was  unfavorable 
to  the  plaintiff,  and  rather  tended  to  exonerate  the  defendant  from 
liability.  He  was  then  asked  if  he  had  made  an  affidavit  in  conflict 
with  his  sworn  testimony,  to  which  he  replied  that  he  had  never 
made  an  affidavit,  but  that  he  was  requested  to  sign  his  name  to  a 
piece  of  paper  by  plaintiff's  attorney  without  having  previously  been 
asked  any  questions  about  it.  The  witness  further  stated  that  the 
plaintiff's  counsel  had  told  the  witnesses,  including  himself,  who  were 
present  at  his  office,  just  what  testimony  he  expected  them  to  give. 
The  affidavit  was  then  read  to  the  witness  sentence  by  sentence, 
for  the  purpose  of  showing  that  this  witness  had  made  a  statement 
under  oath  in  direct  conflict  with  what  he  testified  to  on  the  stand. 
In  addition,  other  witnesses  were  brought  forward  by  the  plaintiff 
to  disprove  the  serious  charge  made  against  the  attorney,  and  to 
show  that  at  his  office  the  witnesses  appeared, — among  them,  this 
particular  witness,  Warren,  who  made  and  swore  to  the  affidavit. 
All  this  was  allowed  over  the  defendant's  objection  and  exception; 
and  although  it  seems  a  harsh  rule,  and  it  is  onewhich  has  provoked 
much  discussion  and  debate, — that  a  party  who  calls  a  witness,  and 
who  is  surprised  by  the  testimony  given,  may  not  show  that  the  wit- 
ness had  made  prior  contradictory  statements, — ^the  rule  is  too  well 
settled  in  this  state  to  be  now  disturbed.  A  full  discussion  of  this 
subject  will  be  found  in  the  case  of  Becker  v.  Koch,  104  N.  Y.  394, 
10  N.  E.  701,  wherein  it  is  said: 

"The  authorities  In  England  were  in  conflict,  many  of  the  Judges  thinking 
It  allowable  to  prove  prior  contradictory  statements  by  a  witness:  but  the 
weight  of  authority  was  against  it,  thereby  creating  the  occasion  for  an  In- 
terference by  the  legislature  with  the  law  of  evidence,  which  passed  an  act 
permitting  just  such  evidence  under  certain  restrictions.  See  Common  Law 
Procedure  Act  1854  (17  &  18  Vict.  c.  125,  §  22).  Tiie  nonadmission  of  such 
evidence  In  the  courts  of  this  state  Is,  of  course,  not  open  to  dlscnsslMi.'* 
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Althongh,  therefore,  in  England  and  in  many  of  the  states  a  dif- 
ferent rule  prevails  (see  Stev.  Dig.  Ev.  [Chase's  Ed.]  art.  131),  such 
rule  has  never  been  sanctioned  in  this  state;  and  for  the  error  in 
admitting  the  evidence  referred  to  the  judgment  and  order  ap- 
pealed from  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 


lets  App.  Dlv.  243.) 

PEOPIiB  ex  reL  MESICK  t.  SOANNELLs  Fire  Com'r,  at  aL 
(Supreme  Ck>art,  Appellate  Division.  First  Department.    July  0,  1901.) 

1.   MtWICtPAI,  OKFICER'^APPOraTMENT^-VETERANS— MANDAM08. 

The  fact  that  a  mimicipal  office  to  which  a  veteran  is  entitled  has  been 
filled  by  another  Is  no  defense  to  a  mandamus  proceeding  by  the  veteran 
to  enforce  bis  right  thereto. 

%.  Bamk— Parties. 

A  permanent,  bnt  not  a  temporary,  appointee  of  an  office  to  which  ■ 
veteran  is  entitled,  is  a  necessary  piirty  to  a  mandamus  proceeding  by 
the  latter  to  enforce  such  right 

ai  Sams. 

A  T«teran  on  the  eligible  list  for  appointment  as  foreman  of  the  New 
York  flre  department  shops,  and  entitled  to  a  preference  under  the  con- 
stitution and  statutes,  but  whose  fitness  therefor  has  not  been  deter- 
mined by  the  civil  service  commission.  Is  only  entitled  to  such  appoint- 
ment over  an  applicant  on  the  eligible  list  who  is  not  a  veteran  when  of  - 
equal  or  superior  fitness  therefor,  which  is  to  be  determined  by  the  fire 
commissioner,  as  the  appointing  power. 

4  Sake. 

Such  veteran,  in  case  of  vacancy,  is  only  entitled  to  a  mandamus  to 
compel  the  fire  commissioner  to  malce  an  application  for  an  eligible  list 
from  which  to  mal^e  the  appointment,  or  call  for  an  examination  of  an 
employs  of  the  department  for  a  transfer,  but  not  to  control  the  discre- 
tion of  the  officer  In  making  the  appointment. 

Appeal  from  trial  term,  New  York  county. 

Mandamus  by  the  people,  on  relation  of  William  H.  Mesick,  against 
John  J.  Bcannell,  flre  commissioner  of  New  York  City,  and  others. 
From  a  judgment  dismissing  the  alternative  writ,  relator  appeals. 
Ailirmed. 

On  the  28th  day  of  April,  1897,  the  foreman  of  repair  shops  of  the  New 
York  fire  department  resigned  his  position.  The  place  was  not  filled,  except 
by  temporary  appointments,  until  after  the  commencement  of  this  proceed- 
ing. There  were  employed  in  said  repair  shop  about  79  men,  consisting 
chiefly  of  machinists,  blacksmiths,  steam  fitters,  coppersmiths,  hose  repairers, 
painters,  wheelwrights,  harness  makers,  and  their  assistants.  Thirty-one 
of  the  positions  are  classified  as  ironworkers,  and  eight  as  woodworkers. 
Five  of  the  woodworkers  are  wheelwrights,  and  three  carpenters.  The  re- 
lator is  a  wheelwright,  and  had  been  employed  in  this  shop  as  such  for 
several  years,  and  presumably  that  employment  continues.  The  repair 
shops  are  in  charge  of  an  officer  of  the  uniformed  force  called  "Chief  of  Con- 
struction and  Repairs  to  Apparatus."  Under  him  is  the  foreman  of  the 
repair  shops,  and  under  the  latter  are  several  foremen  of  their  respective 
trades  and  the  workmen.  The  relator  is  an  honorably  discharged  soldier  of 
the  Civil  War.  On  the  14th  day  of  March,  1898,  while  the  position  of  fore- 
man of  the  repair  shops  was  still  filled  by  temporary  appointment,  the  relator 
filed  with  the  municipal  civil  service  commission  an  application  for  the  posi- 
tion of  foreman  of  such  repair  shops.  Without  his  being  responsible  for  the 
delay,  he  was  not  examined  on  the  application  until  the  24th  day  of  January, 
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1899.  The  examination  was  limited  to  relator's  physical  capacity,  and  he 
passed  satisfactorily,  and  was  placed  on  the  eligible  list  for  appointment  tr 
the  position  of  foreman.  By  filing  another  application  on  the  2Uth  day  of 
July,  IUSO,  and  subsequently  passing  another  similar  examination,  he  pre-i 
served  his  right  to  remain  on  the  eligible  list  The  position  of  foreman  of 
shops  and  all  subordinate  positions  are  classified  In  Schedule  G,  known  at> 
the  "Labor  Schedule."  It  was  not  the  practice  to  hold  a  separate  examina- 
tion for  the  position  of  foreman  of  any  particular  branch  of  the  Bervice. 
but  in  the  appendix  to  Schedule  G,  under  the  general  classification  ''Foreman 
of  Laborers,"  were  included  foremen  in  all  branches.  The  relator  was  placed 
seventh  on  the  eligible  list  of  foremen,  the  names  of  six  other  veterans  being 
placed  ahead  of  his;  but  it  appears  that  his  application  was  filed  prior  to  all 
the  others,  except  one  which  was  filed  the  same  day.  Under  section  17  of 
the  state  civil  service  law,  and  municipal  civil  service  rules  62  and  63,  his 
name  should  have  been  placed  first  or  second  on  the  list  The  relator,  bow- 
ever,  is  the  only  one  of  these  veterans  who  applied  to  the  municipal  civil 
service  commission  to  be  examined  for  this  particular  position.  The  relator 
demanded  that  the  fire  commissioner  apply  to  the  municipal  civil  service 
commission  for  an  eligible  list  for  the  position  In  question.  This  proceeding 
was  commenced  on  the  22d  day  of  July,  1890,  to  compel  the  fire  commissioner 
to  make  requisition  on  the  municipal  civil  service  commission  to  certify  to 
blm  the  name  of  the  relator  as  the  only  perscm  on  the  eligible  list  qualified 
for  the  place  In  question,  and  to  compel  the  municipal  civil  service  commis- 
sion to  so  certify,  and  to  compel  the  fire  commissioner  to  thereupon  appoint 
the  relator  foreman  of  repair  shops.  When  this  proceeding  was  co'mmenced, 
Edward  J.  Moore,  who  had  been  employed  in  the  shops  as  a  machinist  for 
12  years,  was  acting  as  foreman  temporarily.  He  was  not  a  veteran,  and 
had  not  made  a  formal  application  to  the  municipal  civil  service  commission 
to  be  examined  for  the  position.  After  the  commencement  of  this  proceed- 
ing the  fire  commissioner  requested  the  municipal  civil  service  commission 
to  examine  Moore  for  permanent  appointment.  He  passed  the  examination, 
and  was  formally  appointed  foreman  of  tiie  repair  shops  on  the  18th  day  of 
October,  1899.  Rule  67  of  the  municipal  civil  service  rules,  which  relates  to 
transfers  from  one  position  in  Schedule  G  to  another,  prohibits  such  Ixansfer 
until  after  the  applicant  has  served  one  year,  and  provides  that  such  transfer 
shall  then  be  made  only  upon  his  passing  an  examination  equivalent  to  that 
required  for  the  position  to  which  he  Is  transferred.  When  the  relator  first 
applied  to  the  civil  service  commission  he  demanded  an  examination  for  a 
transfer  under  this  rule;  but  on  being  informed  that  it  was  the  custom  of 
the  commission,  although  there  was  no  rule  to  that  effect,  to  make  such  ex- 
amination only  on  the  request  of  the  appointing  power,  he  filed  an  original 
application,  the  same  as  if  he  were  not  employed  in  a  position  classified  in 
the  same  schedule.  It  does  not  appear  whether  either  Moore  or  the  relator 
passed  a  civil  service  examination,  or  any  examination,  at  the  time  of  their 
original  employment  in  these  shops. 

Argued  before  VAN  BRXTNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 
INGRAHAM,  and  LAUGHLTN,  JJ. 

Seaman  Miller,  for  appellant. 
William  B.  Crowell,  for  respondent. 

LAUGHLIN,  J.  Where  a  veteran  is  deprived  of  any  right  to  pref- 
erence in  appointment  or  promotion,  the  statute  now  gives  him  a 
remedy  by  mandamus,  and  it  is  no  longer  an  answer  to  show  that  his 
position  has  been  filled  by  the  appointment  of  another.  Section  20, 
c.  370,  Laws  1899;  People  v.  Tracy,  35  App.  Div.  265,  269,  54  N.  Y. 
Supp.  1070;  People  v.  Dalton,  158  N.  Y.  204,  213,  52  N.  E.  1119.  It 
is  necessary  in  such  cases,  however,  to  make  the  incumbent  a  party, 
in  order  that  he  may  have  his  day  in  court.  People  v.  Wendell,  57 
Hun,  362,  10  N.  Y.  Supp.  587;  People  v.  Board  of  Trustees  of  Vil- 
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lage  of  BaUston  Spa,  19  App.  Div.  567,  46  N.  T.  Supp.  564.  When 
this  proceeding  was  instituted,  Moore's  appointment  being  tempo- 
rary only,  it'  was  doubtless  unnecessary  to  make  him  a  party,  for 
he  conid  not  hold  the  office  longer  than  until  a  permanent  appoint- 
ment was  made.  A  final  order  for  a  peremptory  writ  of  mandamus 
in  accordance  with  the  alternative  writ  would  not  have  been  war- 
ranted. The  effect  of  awarding  such  an  order,  in  these  circum- 
stances, would  be  to  make  the  municipal  civil  service  commission  ■■ 
the  appointing  power,  and  to  deprive  the  fire  commissioner,  in  whom 
the  statute  has  vested  the  power  of  appointment,  of  the  exercise  of 
any  judgment  or  discretion.  This  would  be  an  invasion  of  his  con- 
stitutional rights,  and  would  be  in  violation  of  the  fundamental 
law.  People  v.  Mosher,  163  N.  Y.  32,  57  N.  E.  88;  People  v.  Rupp, 
90  Hun,  145,  35  N.  Y.  Supp.  349,  749.  The  relator  is  undoubtedly 
an  experienced,  competent  wheelwright,  and  is  {diysically  able  to 
perform  the  duties  of  foreman  of  repair  shops.  It  does  not  follow, 
however,  that  be  is  either  competent,  or  as  competent  as  Moore,  to 
take  charge  of  this  large  number  of  men,  and  to  direct  and  super- 
intend the  important  work  performed  in  these  shops,  requiring  skill 
and  experience  in  various  trades.  Manifestly,  it  waa  not  the  inten- 
tion of  the  framers  of  the  civil  service  article  of  the  constitution, 
or  of  the  legislature  in  enacting  laws  to  carry  the  same  into  effect, 
to  compel  the  promotion  of  a  veteran  without  regard  to  his  fitness, 
mentally  and  by  experience,  for  the  office.  He  is  entitled  to  prefer- 
ence only  when  he  is  fitted  for  the  office,  and  his  fitness  is  to  be  de- 
termined by  the  appointing  power,  and  not  by  the  court,  at  least 
where,  as  here,  it  has  not  been  determined  by  the  civil  service  com- 
mission. People  V.  Mosher,  supra;  In  re  Keymer,  148  N.  Y.  219, 
42  N.  E.  667;  People  t.  Aims-House  Com'rs,  65  Hun,  169,  20  N.  Y. 
Supp.  21;  People  v.  Wendell,  57  Hun,  362,  10  N,  Y.  Supp.  587;  Peo- 
ple V.  Village  of  Saratoga  Springs,  54  Hun,  16,  7  N.  Y.  Supp.  125; 
People  V.  Summers,  30  N.  Y.  St.  Bep.  614,  9  N,  Y.  Supp.  700;  Peo- 
ple V.  Village  of  Little  Falls,  29  N.  Y.  St.  Rep.  723,  8  N.  Y.  Supp. 
512,  960;  Walsh  v.  City  of  Albany,  32  App.  Div.  128,  52  N.  Y.  Supp. 
036;  Carmody  v.  City  of  Mt.  Vernon,  3  App.  Div.  347,  38  N.  Y.  Supp. 
.314.  The  statute,  while  providing,  in  cases  where  a  veteran  is  re- 
moved from  office,  that  the  burden  is  on  the  official  to  show  just 
cause  for  such  removal,  contains  no  provision  with  reference  to  the 
burden  of  proof  in  a  case  like  this.  The  burden,  therefore,  must 
i-est  on  the  party  who  makes  application  to  the  court  to  show  that 
his  constitutional  or  statutory  rights  have  been  disregarded.  It 
was  therefore  incumbent  upon  the  relator,  before  being  entitled  to 
the  peremptory  writ  as  prayed  for,  to  show  that  he  was  entitled  to 
the  office  of  foreman  of  repair  shops,  as  matter  of  right.  This,  as 
we  have  shown,  he  failed  to  do.  Cases  cited.  He  has  not  even 
silleged  fitness,  but  has  proceeded  upon  the  erroneous  theory  that 
lieing  on  the  eligible  list  gave  him  an  absolute  right  to  the  office. 
The  prayer  of  his  petition  and  the  alternative  writ  were  too  broad. 
Undoubtedly  the  office  should  have  been  filled  from  a  civil  service 
list  if  a  new  man  were  to  be  appointed;  but  it  would  seem  that  the 
api>ointing  power,  being  restricted  by  no  rule  or  regulation,  had 
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the  right  either  to  call  upon  the  municipul  commission  for  an  eligi- 
ble list,  or  to  call  for  an  examination  of  an  employ^  of  the  depait-, 
ment  for  the  purpose  of  making  a  transfer  under  rule' 67.  The  fire 
commissioner  could  iiave  been,  compelled  b;  mandamus  to  make  a 
permanent  appointment,  and  to  that  end  he  could  have  been  directed 
to  perform  his  dutj  of  either  making  an  application  for  a  transfer 
under  rule  67,  or  for  an  eligible  list  from  which  to  make  the  appoint- 
ment. Had  the  prayer  for  relief  been  limited  to  these  things,  or 
had  the  relator  requested  the  court  to  amend  the  alternative  writ, 
a.  peremptory  writ  might  have  been  issued.  If  this  had  been  done, 
it  would  have  been  the  duty  of  the  commissioner  to  have  certihed 
the  relator  to  the  fire  commissioner  for  appointment  He  woold 
then  have  been  regularly  before  the  commissioner,  and  entitled  to 
have  his  qualifications  and  his  right  to  preference  properly  consid- 
ered, under  the  law.  But  inasmuch  as  he  was  not  entitled  to  the 
ofifice  as  a  matter  of  right,  regardless  of  fitness,  it  must  be  {M-esomed 
that  the  fire  commissioner  has  acted  in  good  faith  in  proceeding 
under  rule  67,  terminating  the  vacancy  by  the  appointment  of  Moore. 
In  our  opinion,  therefore,  the  learned  trial  judge  properly  dis- 
missed the  writ,  and  the  judgment  should  be  affirmed,  with  costs. 

VA2J  BRUNT,  p.  J.,  and  PATTERSON  and  O'BRIEN,  JJ,  con- 
car.    INGRAHAM,  J.,  concurs  in  result. 


(68  App.  Dlv.  187.) 

BCAT  T.  METROPOLITAN  ST.  KT.  CO. 

(Supreme  Court,  Appellate  DlTislon,  First  D^wrtmoit.    Jnl^  9,  190L) 

Byidbhcb— Btipitlation— Rbadiso  frok  Record— Gknxrai.  Objectioh. 

Where  the  parties  had  stipulated  that  testimony  given  at  a  former 
trial  might  be  read  In  evidence  from  the  record,  a  general  objection 
to  the  reading  of  Inherently  admissible  testimony  of  a  witness  was  In- 
sufficient to  raise  the  question  of  the  Impropriety  of  re&dlne  previous 
testimony  of  such  witness,  who  had  appeared  In  person  at  the  second 
trlaL 

Appeal  from  trial  term,  New  York  county. 

Action  by  Katherine  Kay  against  the  Metropolitan  Street-Railway 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  from  an  or- 
der denying  a  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J,  and  HATCH,  McLAUGHUN, 
O'BRIEN,  and  INQRAHAM,  JJ. 

Charles  P.  Brown,  for  appellant 
George  H.  Hart,  for  respondent. 

HATCH,  J.  This  action  was  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant  in  the  management  and  operation  of  its  cars.  On  the 
2Sth  day  of  Januar}',  1895,  the  plaintiff  was  a  passenger  on  one  of 
the  defendant's  cars,  operated  on  its  road  on  Amsterdam  avenue, 
in  the  city  of  New  York.  At  116th  street  a  steep  hill  commences, 
extending  to  126th  street,  the  grade  of  which  is  very  heavy,  the 
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fall  from  117th  street  being  118  feet,  and  on  the  steepest  pait,  be- 
tween 119th  and  124th  streets,  there  is  a  fall  of  65^  feet  in  four 
blocks.  The  plaintilf  boarded  the  car  at  about  11  o'clock  in  the 
evening  between  Sixty-iSecond  and  Sixty-Third  Streets.  The  night 
was  snowy  and  cold.  For  some  canse  the  car  ran  down  this  hill 
with  great  rapidity,  and  collided  with  another  car  at  the  foot,  in- 
flicting injuries  upon  the  plaintiif,  for  which  she  seeks  in  this  ac- 
tion a  recovery  of  damages. 

No  serious  contention  is  made  but  that  the  evidence  upon  the 
part  of  the  plaintiff  made  ont  a  prima  facie  case  of  negligence 
against  the  defendant,  which  it  was  called  upon  to  answer.  It  is 
The  claim  of  the  defendant,  however,  that,  after  it  had  given  its" 
proof  explaining  the  cause  of  the  accident,  and  its  management  of 
the  car,  it  then  clearly  appeared  that  no  basis  was  left  upon  which 
to  predicate  negligence,  and  the  court  should  have  directed  a  ver- 
dict in  its  favor.  We  are  unable  to  agree  with  this  contention.  It 
would  serve  no  useful  purpose  to  discuss  in  detail  the  evidence  which 
authorized  the  court  to  submit,  and  the  jury  to  find,  the  negligence 
of  the  defendant.  There  was  testimony  tending  to  establish  that 
the  driver  made  little  or  no  effort  to  stop  the  car  when  descending 
the  hill.  The  whole  surrounding  circumstances,  the  character  of 
the  rails,  the  condition  of  the  weather,  and  the  danger  in  operating 
the  car  down  the  hill  were  all  ^ven,  and  from  it  we  think  that  the 
jury  were  authorized  to  find  a  lack  of  care  in  the  management  of 
the  car  by  the  servants  of  the  defendant,  and  might  also  have  found 
that  it  was  negligence  to  attempt  the  operation  of  the  car  down  the 
hill  until  the  rails  were  bo  protected  or  sanded  as  to  prevent  the 
sliding  of  the  car.  We  think,  in  this  respect,  without  further  dis- 
cussion, that  the  evidence  was  sufficient  to  sustain  the  vei'dict  of 
the  jury. 

The  only  other  question  in  the  case  requiring  attention  relates  to 
the  testimony  of  Mrs.  Schenck,  given  in  rebuttal  of  the  testimony 
of  the  defendant  It  appears  that  the  parties  had  entered  into  a 
stipulation  that  testimony  given  upon  a  former  trial  might  be  read 
from  the  stenographer's  minutes.  The  minutes  had  been  lost,  but 
both  parties  upon  this  trial  had  read  from  the  record  upon  the  for- 
mer appeal  by  virtue  of  the  provisions  of  this  stipulation.  The 
parties  themselves,  therefore,  evidently  treated  the  stipulation  as 
applying  to  the  record  as  well  as  to  the  stenographer's  minutes, 
and,  if  Mrs.  Schenck  had  not  been  called  as  a  witness  upon  the  pres- 
ent trial,  it  is  clear  that  no  error  would  have  been  committed  in 
reading  this  testimony,  in  view  of  the  practical  interpretation  given 
by  the  parties  to  the  stipulation.  It  is  urged,  however,  that  the 
stipulation  did  not  apply  to  a  witness  who  was  present,  or  whost" 
presence  could  be  obtained.  At  the  time  the  testimony  was  read, 
Airs.  Schenck  was  not  present,  although  she  had  been,  and  was 
sworn  as  a  witness  upon  the  trial.  The  evidence  sought  to  be  read 
was  in  rebuttal,  and  at  the  close  of  the  trial.  When  the  reading 
began,  the  defendant  objected,  upon  the  grounds  that  it  was  not 
rebuttal,  and  that  Mrs.  Schenck  had  fully  testified  upon  the  subject. 
The  court  ruled  that  the  plaintiff  might  read  such  testimony  as  was 
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strictly  in  rebuttal,  to  which  the  defendant  excepted.  It  is  not 
urged  upon  this  appeal  that  such  testimony  was  not  in  rebuttal  of 
the  eyidence  given  bj  the  plaintiff.  The  claim  here  is  that  there 
was  no  authority  to  read  her  testimony  at  all,  either  contained  in 
the  stipulation  or  otherwise.  It  is  a  complete  answer,  however,  to 
the  claim  to  say  that  no  such  objection  was  taken  at  the  trial.  Such 
point  was  not  even  suggested,  nor  was  the  party  or  the  court  ap- 
prised of  any  objection  based  upon  such  ground.  The  testimony 
was  inherently  admissible,  and,  if  the  objection  now  urged  bad  been 
taken,  the  plaintiff  might  have  waived  the  question  entirely,  or  pro- 
cured the  presence  of  Mrs.  Schenck.  It  is  well  settled  that  testi- 
mony which  is  not  essentially  incompetent,  and  to  which  the  grounds 
of  objection  might  have  been  obviated  if  they  had  been  specifically 
stated,  is  properly  received,  and  a  party  cannot  question  such  rul- 
ing for  the  first  time  upon  appeal.  Under  such  circumstances  no 
error  is  committed  in  receiving  the  testimony.  People  v.  Morphy, 
135  N.  Y.  450,  32  N.  E.  138.  The  rule  finds  precise  application  to 
the  facts  of  this  case,  and  is  controlling  of  the  subject. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
costs.    All  concur. 


(68  App.  Dlv.  220.) 

TWELFTH  WARD  BANK  OP  OITT  OF  NEW  YORK  T.  BROOKS  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  9,  1901.) 

1.  Notes— Suit  against  Indorsbr— Plbadikq — Defenses— Payment. 

In  a  suit  on  a  note  by  the  holder,  an  indorser  interposed  an  answer, 
which  alleged  that  the  plaintiff  was  not  the  real  party  in  Interest,  that 
the  note  had  been  paid  by  an  indorser  subsequent  to  defendant,  and 
that  the  action  was  for  such  Indorser's  benefit  Eeld^  that  a  demurrer 
to  the  answer  should  have  been  sustained;  the  negotiable  instruments 
law  (Laws  1897,  c.  612,  §  202)  declaring  an  instrument  not  discharged 
by  the  payment  of  one  secondarily  liable. 

i.  Same- CoNCLnsioNs  of  Law. 

By  not  denying,  defendants  admit  that  the  note  had  been  transferred 
to  plaintiff,  and,  without  setting  up  facts  to  avoid  such  admission,  they 
cannot  raise  an  issue  of  fact  by  the  conclusions  of  law  pleaded. 

Langhlin,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Twelfth  Ward  Bank  of  the  City  of  New  York  Against 
Arthur  H.  Brooks,  impleaded  with  Henry  P.  Bobinson  and  another. 
Prom  an  interlocutory  judgment  overruling  a  demurrer  to  the  third 
defense  of  defendants'  amended  answer,  plaintiff  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUaHUN, 
PATTERSON,  and  LAUGHLIN,  JJ. 

Joseph  E.  BuUen,  for  appellant. 
Alex.  Thain,  for  respondents. 

HATCH,  J.  The  defendant  and  respondent  Brooks  is  indorser 
upon  a  promissory  note  which  passed  into  the  hands  of  one  Quincy, 
who  in  turn  indorsed  the  same  to  the  plaintiff.  An  action  having 
been  brought  on  the  note  by  the  plaintiff,  the  defendant  Brooks 
interposed  an  answer  containing  three  separate  defenses.    To  each 
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of  these  the  plaintiff  demurred  on  the  ground  that  they  were  sev- 
erally insu£Qcient  in  law.  Upon  the  hearing  of  the  demurrers,  the 
court  sustained  the  same  as  to  the  first  and  second  defenses,  but 
overruled  it  as  to  the  third.  The  complaint  contains  the  usual  alle- 
gations of  the  making  of  the  note;  its  due  indorsement  and  delivery 
to  the  plaintiff;  its  presentation  for  payment,  protest  for  nonpay- 
ment, and  notice  thereof;  that  the  plaintiff  is  now  the  lawful  owner 
and  holder  of  the  note;  and  that  no  part  thereof  has  been  paid, 
and  that  the  defendants  are  indebted  to  the  plaintiff  thei-eon.  The 
answer  of  the  defendant  Brooks  does  not  deny  any  allegation  of  the 
complaint  except  so  much  thereof  as  avers  that  the  plaintiff  is  the 
lawful  owner  and  holder  of  the  note,  as  to  which  it  is  averred  that 
at  the  commencement  of  the  action  the  defendant  Quincy  was,  and 
still  is,  such  owner  and  holder.  The  second  defense  is  that  before 
the  commencement  of  the  action  the  defendant  Quincy  paid  to  the 
plaintiff  the  amount  due  upon  the  said  note;  and  for  a  third  de- 
fense it  is  averred  that  the  plaintiff  is  not  the  real  party  in  interest; 
that  the  action  is  not  brought  for  the  benefit  of  the  plaintiff,  but 
that  before  the  commencement  of  the  action  said  note  was  paid  in 
full  by  the  defendant  Quincy  to  the  plaintiff,  and  at  the  time  of 
the  commencement  of  the  action  the  said  Quincy  was,  and  still  is, 
the  owner  and  holder  thereof,  and  that  the  action  is  brought  for 
the  benefit  of  said  Quincy.  It  will  be  observed  that,  aside  from 
the  allegation  of  payment,  the  third  defense  consists  wholly  of  con- 
clusions of  law,  viz.  that  the  plaintiff  is  not  the  real  party  in  inter- 
est, that  the  action  is  not  brought  for  the  benefit  of  the  plaintiff, 
that  the  defendant  Quincy  was  and  is  the  owner  and  holder  of  the 
note,  and  that  the  action  is  brought  for  the  benefit  of  said  Quincy. 
The  note  was  made  by  the  defendant  Robinson  to  the  order  of  the 
defendant  Brooks,  and  indorsed  by  Brooks,  and  then  by  Quincy. 
Quincy  is,  therefore,  only  secondarily  liable,  and  is,  moreover,  an 
indorser  subsequent  to  Brooks,  and  entitled,  on  paying  the  note, 
to  look  to  Brooks,  as  well  as  to  the  maker,  for  payment.  The  an- 
swer contains  no  defense  to  the  cause  of  action  averred  in  the  com- 
plaint. It  is  provided  by  the  negotiable  instruments  law  (chapter 
612,  Laws  1897)  that,  where  the  instrument  is  paid  by  a  party  sec- 
ondarily liable  thereon,  it  is  not  discharged  (section  202),  and  in 
other  sections  of  the  act  it  is  provided  how  and  when  such  instru- 
ments are  discharged.  The  effect  of  this  law  is  that  payment  by  a 
subsequent  indorser  is  no  defense.  So  far  as  the  respondent  Brooks 
is  concerned,  he  owed  the  whole  amount  of  the  note,  exactly  as 
beforti,  and  although,  as  between  Quincy  and  the  plaintiff,  if  the 
former  has  in  fact  paid  the  note,  the  latter  will  hold  the  proceeds, 
if  collected  by  this  action,  as  trustee  for  the  benefit  of  Quincy, 
since  it  cannot  require  that  the  debt  be  paid  twice.  Yet  such  fact 
furnishes  no  defense  to  th.e  appellant,  unless  he  can  show  that  such 
payment  was  made  for  him,  which  is  not  pretended  here.  Bank  v. 
Pierce,  137  N.  Y.  444,  33  N.  E.  557.  Aside  from  the  averment  of 
payment,  as  already  intimated,  the  other  averments  of  this  third  de- 
fense are  mere  legal  conclusions,  and  that  such  averments  do  not 
constitnte  a  defoise  has  been  repeatedly  held.    By  not  denying,  the 
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defendant  admits  that  the  title  to  the  note  was  transferred  to  the 
plaintiff;  and  withoat  setting  up  facts  to  avoid  the  effect  of  such 
an  admission,  and  to  show  the  transfer  of  the  note  from  the  plaintiff 
to  the  defendant  Quincy,  he  cannot  raise  an  issue  of  fact  hy  the  af- 
firmative statement  of  conclusions  of  law.  The  facts  must  be  al- 
leged from  which  such  conclusions  of  law  could  have  been  drawn. 
Conselvea  t.  Swift,  103  N.  Y.  604,  9  N.  E.  489;  Saunders  t.  Chamber- 
lain, 13  Hun,  568. 

The  interlocutory  judgment  should  be  reversed,  with  costs,  and 
the  demurrer  to  the  third  separate  defense  sustained,  with  costs, 
with  leave  to  the  defendant  to  answer  over  within  20  days  apon 
payment  of  costs  in  this  court  and  in  the  court  below. 

VAN  BBUNT,  P.  J.,  and  PATTERSON  and  McLAUGHLEN,  JJ., 
concur. 

LAUOHIIN,  J.  I  dissent  on  the  ground  that  Quincy,  having  paid 
the  note,  became  subrogated  to  the  rights  of  the  plaintiff,  and  that 
he  is  now  the  real  party  in  interest,  and  may  maintain  an  action 
thereon  against  the  respondent  Brooks,  who  was  a  prior  indorser. 


(63  App.  DlT.  128.) 

PEOPLE  ez  reL  NEW  YORK  CENT,  ft  H.  B.  B.  OO.  r.  PRIEST  et  aL 
(Supreme  Coart,  Appellate  Division,  First  Department.    July  9,  1901.) 

Taxation— Spbciai.  Fbanchiss— State  Board  of  Tax  Coxxibsionbbs— Valu- 

ATIOH— CrRTIORARI — RetoRN  OF   WhIT. 

Laws  1899,  c.  712,  §  45,  provides  tliat  an  assessment  of  a  special  fran- 
chise by  tlie  state  board  of  tax  commlssloDers  may  be  reviewed  by  cer- 
tiorari Id  the  manner  prescribed  by  Laws  1896,  .c.  908,  t  251  (Tax  Law), 
which  requires  tliat  the  writ  in  such  cases  be  made  returnable  to  a 
special  term  of  the  supreme  court  of  the  Judicial  district  "In  which  the 
assessment  complained  of  was  made."  Laws  1S99,  c.  712,  {  42,  provides 
that  the  state  board  of  tax  commIssiona«  shall  determine  the  valnationa 
of  special  franchises,  and  certify  them  to  the  local  assessors,  who  shall 
enter  the  same  on  the  assessment  rolls.  Eeld,  that  a  writ  of  certiorari 
to  review  the  valuation  of  a  special  franchise  should  be  made  returnable 
to  the  conrt  of  the  Judicial  district  in  which  the  tax  is  collectible,  and 
not  to  that  of  the  district  where  the  board  has  Its  office. 

Appeal  from  special  term,  New  York  county. 

Certiorari  by  the  people,  on  the  relation  of  the  New  York  Central 
&  Hudson  River  Railroad  Company,  against  George  E.  Priest  and 
others,  constituting  the  state  board  of  tax  commissioners,  to  review 
the  action  of  such  board  in  fixing  the  valuation  of  a  special  franchise. 
From  an  order  of  the  special  term  quashing  the  writ,  relator  appeals. 
Reversed. 

Argued  before  O'BBIEN,  HATCH,  INGRAHAM,  and  LAUOH- 
LIN,  JJ. 

Ira  A.  Place,  for  appellant. 

Henry  B.  Coman,  Dep.  Atty.  Oen.,  for  respondents. 

INGRAHAM,  J.  The  order  appealed  from  qnasbed  a  writ  of  cer^ 
tiorari  issued  at  the  special  term  of  the  supreme  court  to  review  the 
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action  of  the  respondents  in  "fixing  and  determining  the  Taluation 
of  a  special  franchise  subject  to  assessment."    The  question  pre- 
sented is  whether  the  supreme  court  in  this  district  has  power  to  re- 
vie'w  the  action  of  the  respondents  which  fixed  and  determined  the 
value  of  a  special  franchise  subject  to  assessment  for  taxation.    We 
have  held  in  the  case  of  People  r.  Feitner,  53  App.  Div.  181,  65 
IN.  Y.  Supp.  935,  that  a  writ  of  certiorari  issued  under  section  251 
of  the  tax  law  (dhapter  908,  Laws  1896)  to  review  the  determination 
of  the  board  of  taxes  and  assessments  of  the  city  of  New  York  upon 
the  property  of  a  corporation  within  the  city  of  New  York  mnst 
be  made  returnable  at  the  special  term  in  the  First  judicial  district, 
and  we  have  now  to  determine  whether  a  writ  issoed  under  section 
45  of  the  tax  law  is  required  to  be  m&de  returnable  in  the  First  or 
Third  judicial  district.    Entertaining  the  views  hereafter  expressed, 
it  will  not  be  necessary  to  determine  whether  such  a  writ,  when  prop- 
erly issued,  but  retamable  at  a  special  term  in  a  district  other 
than  required  by  the  tax  law,  should  be  quashed,  or  the  writ  amended 
by  making  it  returnable  in  the  proper  district,  as  we  think  the  writ 
was  properly  returnable  in  the  First  judicial  district.    The  provisions 
of  the  tax  law  for  the  assessment  of  a  special  franchise  held  by  a  cor^ 
poration  was  added  in  the  year  1899.    Chapter  712,  Laws  1899, 
amended  by  chapter  254,  Laws  1900.    These  provisions  thereby  be- 
came a  part  of  the  tax  law  of  the  state,  and  in  ascertaining  the  in- 
tent of  the  legislature  we  must  consider  the  tax  law  as  a  whole. 
Section  2  thereof,  as  amended,  provided  that  "real  estate"  and  "real 
property,"  as  ased  in  the  chapter,  shall  include  all  franchises,  rights, 
or  permission  to  construct,  maintain,  or  operate  bridges,  telegraph 
lines,  surface,  underground,  or  elevated  railroads,  mains,  pipes,  and 
tanks  for  conducting  steam,  heat,  water,  oil,  electricity,  or  any  prop- 
erty, substance,  or  product,  and  the  sectton,  then  provides  that  a 
franchise,  right,  authority,  or  permission  specified  in  the  subdivision 
shall,  for  the  purpose  of  taxation,  be  known  as  a  "special  franchise." 
Section  42  of  the  act  provides  that: 

"The  state  board  of  tax  commissioners  shall  annually  fix  and  determine 
the  valuation  of  each  special  franchise  subject  to  assessment  In  each  city, 
town  or  tax  district.  After  the  time  fixed  for  hearln);  complaints  the  tax 
commlasloncrs  shall  finally  determine  the  valuation  of  the  special  franchises, 
and  shall  tile  with  the  clerk  of  the  city  or  town  In  which  said  special  fran- 
chise is  assessed  a  written  statement  duly  certified  by  the  secretary  of  the 
board  of  the  valuation  of  each  special  franchise  assessed  therein  as  finally 
fixed  and  determined  by  said  board.  *  •  •  In  the  city  of  New  York  such 
statement  shall  be  filed  with  the  department  of  taxes  and  assessments. 
•  •  •  The  valuations  of  every  special  franchise  as  so  fixed  by  the  state 
board  shall  be  entered  by  the  assessors  or  other  officers  in  the  proper  column 
of  the  assessment-roll  before  the  final  revision  and  certiflcatlon  of  such  roll 
by  them,  and  become  part  thereof  with  the  same  force  and  effect  as  If  such 
assessment  had  been  originally  made  by  such  assessor  or  other  officer.  If  a 
special  franchise  assessed  In  a  town  Is  wholly  within  a  village,  the  valuation 
fixed  by  the  state  board  for  the  town  shall  also  be  the  valuation  for  the 

711188*" 

Provision  is  then  made  for  the  village  assessors  to  determine  what 
portion  of  the  valuation  of  such  franchise,  as  the  same  has  been  fixed 
by  the  state  board,  shall  be  placed  npon  the  tax  roll  for  village  par- 
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poses,  where  a  part  only  of  such  special  franchise  is  in  the  village; 
and  provision  is  also  made  for  an  apportionment  among  school  dis- 
tricts, and  the  secti(m  then  continues: 

"The  valuation  so  fixed  by  the  state  board  shall  be  the  assessed  valuation 
on  which  all  taxes  based  on  such  special  franchise  in  the  city,  town  or  tU- 
.lage,  for  the  state,  municipal,  school  or  highway  purposes  shall  be  levied 
during  the  next  ensuing  year." 

Section  31  of  the  act  prescribes  how  corporations  shall  be  assessed. 
The  provision  is  that  ''the  assessors  shall  assess  corporations  liable 
to  taxation  in  their  respective  tax  districts  upon  their  assessment 
rolls  in  the  following  manner" :  In  the  first  column,  the  name  of  each 
corporation,  and  under  its  name  the  amount  of  its  capital  stock  paid 
in,  the  amount  paid  by  it  for  real  property,  the  amount  of  all  suri^us 
profits  or  reserved  funds  exceeding  10  per  cent,  of  their  capital,  after 
deducting  therefrom  the  amount  of  said  real  property  and  the  amount 
of  its  stock,  if  any,  belonging  to  the  state  and  to  incorporated  literary 
and  charitable  institutions;  in  the  second  column,  the  quantity  of 
real  property,  except  special  franchises,  owned  by  such  corporations, 
and  situated  within  their  tax  distnct;  in  the  third  column,  the  ac- 
tual value  of  such  real  property,  except  special  franchises;  in  the 
fourth  column,  the  amount  of  the  capital  stock  paid  in  and  secured  to 
be  paid  in,  and  of  all  such  surplus  profits  or  reserve  funds  as  afore- 
said; and,  in  the  fifth  column,  the  value  of  any  special  franchises 
owned  by  it  as  fixed  by  the  state  board  of  tax  commissioners.  It  will 
be  noticed  here  that  the  action  of  the  state  board  of  tax  commission- 
ers is  not  designated  as  making  any  assessment.  They  are  required 
to  fix  and  determine  the  value  of  each  special  franchise  subject  to 
assessment,  and  after  the  time  fixed  for  hearing  complaints  the  tax 
commissioners  are  directed  to  finally  determine  the  valuation  of  the 
special  franchises,  and  file-with  the  clerk  of  the  city  or  town  in  which 
said  special  franchises  are  assessed  a  written  statement,  duly  certified 
by  the  secretary  of  the  board.  A  preliminary  step  to  ascertain  the 
value  of  a  special  franchise  takes  the  place  of  the  provisions  of  sec- 
tions 20  and  21  of  the  act  by  which  the  assessors  in  each  tax  dis- 
trict are  to  ascertain  all  the  property,  and  the  names  of  all  persons 
taxable  therein,  and  the  value  of  such  property.  There  is  as  yet,  how- 
ever, no  assessment  for  taxation.  The  preliminary  steps  have  been 
taken  by  the  assessors  in  their  several  assessment  districts  of  ascer- 
taining the  property  and  names  of  the  persona  taxable  therein,  and 
the  value  of  the  property.  The  subsequent  sections  of  the  article 
then  provide  how  corporations  and  individuals  shall  be  assessed. 
Section  31  provides  for  the  assessment  of  corporations  liable  to  tax- 
ation, the  value  of  the  property  taxable  having  been  ascertained. 
Section  35  provides  that  the  assessors  shall  complete  the  assessment 
roll  within  a  time  specified,  and  give  notice  thereof.  Section  36  pro- 
vides that  they  shall  hear  and  determine  all  complaints  in  relation  to 
such  assessment,  except  in  relation  to  a  special  franchise  assessment; 
and  by  section  44  the  state  board  of  tax  commissioners  are  required 
to  hear  and  determine  any  complaint  concerning  such  assessment. 
After  the  correction  of  the  roll,  it  is  to  be  verifiai  by  the  assessors 
(section  37),  and  filed  in  the  office  of  the  city  clerk  (section  38),  and  it 


Digitized  b.y 


Google 


Sup.   Ct.)  •     PSOFLS   V.  PBIE8T.  893 

thereby  becomes  a  public  record;  and  by  section  55  the  board  of  su- 
pervisors are  to  levy  the  taxes  for  the  county  from  this  assessment 
roll.     Section  45  provides  for  a  review  of  the  action  of  the  state 
board.    It  is  there  provided  that  an  assessment  of  a  special  franchise 
by  the  state  board  of  tax  conmiissioners  may  be  reviewed  in  the  man- 
ner prescribed  by  article  11  of  this  chapter,  and  that  article  applies, 
so  far  as  practicable,  to  such  an  assessment.    When  the  board  of  as- 
BesBors  determines  the  value  of  the  property  assessed,  their  action  can 
be  reviewed  by  a  writ  directed  to  them;   but,  when  it  is  sought  to 
review  the  action  by  which  the  value  of  a  special  franchise  has  been 
fixed,  the  writ  must  run  to  the  board  that  has  fixed  that  value.    The 
action  of  the  state  board  is,  however,  to  be  reviewed  in  the  manner 
prescribed  by  article  11  of  lie  chapter;  that  article  to  apply  "in  the 
same  manner,  and  with  the  same  force  and  effect,  as  if  the  assess- 
ment had  been  made  by  the  local  assessors."    Article  11  provides  a 
system  for  a  review  of  the  assessment  of  property  for  taxation.    Sec- 
tion 250  provides  for  the  petition  upon  which  a  writ  for  that  purpose 
shall  be  granted.    It  is  then  provided  that  "any  person  assessed  upon 
any  assessment  roll,  claiming  to  be  aggrieved  by  any  assessment  for 
property  therein,  may  present  to  the  supreme  court  a  petition  duly 
Terified."    Section  251  provides  that  "such  petition  must  be  present- 
ed to  a  justice  of  the  supreme  court  or  at  a  special  term  of  the  su- 
preme court  in  the  judicial  district  in  which  the  assessment  com- 
plained of  was  made";  that,  upon  the  presentation  of  such  a  petition, 
the  justice  or  court  may  allow  a  writ  of  certiorari  to  the  officers  mak- 
ing the  assessment  to  review  such  assessment,  such  writ  to  be  re- 
turnable at  a  special  term  of  the  supreme  court  in  the  judicial  district 
in  which  the  assessment  complained  of  was  made.    The  act  that  is 
to  be  reviewed  is  that  of  a  state  board,  who  have  an  office  in  the  city 
of  Albany;  but  there  is  nothing  in  the  statute  which  requires  that xin 
official  act  of  this  state  board,  to  be  valid,  must  be  done  in  the  city 
of  Albany,  or  that  such  official  act  shall  be  deemed  to  have  been  com- 
pleted in  that  city;  and  it  cannot  be  disputed  but  that  the  action  of 
this  state  board  would  have  been  entirely  valid  if  they  had  met  in 
the  city  of  New  York,  and  there  determined  the  value  of  the  special 
franchises  to  be  assessed  for  taxation.    There  is  nothing  to  show  that 
the  actual  determination  was  not  in  the  city  of  New  York.    It  is  true 
that  the  board  of  tax  commissioners  are  required  to  meet  in  its  office 
in  the  city  of  Albany  on  a  day  specified  in  the  notice  to  "hear  and 
determine  any  complaint  concerning  such  assessment"  (Tax  Law, 
Laws  1899,  c.  712.  §  44),  but  there  is  nothing  in  the  act  to  prevent 
the  board  from  adjourning  to  the  city  of  New  York,  or  to  any  other 
city  of  the  state,  and  there  making  the  determination;   but  when 
the  determination  is  made,  and  the  value  of  the  special  franchise  to 
be  assessed  is  ascertained,  the  state  board  make  no  assessment,  bnt 
certify  to  the  local  assessors  the  amount  that  they  have  fixed  as  the 
value  of  the  special  franchise  to  be  taxed,  and  ttie  assessment  is 
then  made  by  the  assessors  entering  such  amount  in  the  assessment 
lUt  prepared  according  to  the  provisions  of  the  statute;   and  then, 
when  a  person  or  corporation  interested  in  this  determination  of  the 
tax  commissioners  wishes  to  review  their  action,  that  review  is  to 


Digitized  by 


Google 


394  71  NBW  YOSK  SUFPL.EMBNT  (Slip.    CL 

and  106  Naw  York  State  Reporter 

be  under  the  provisionB  of  the  law  which  allow  the  action  of  the 
local  assessors  to  be  reviewed  "in  the  same  manner  and  with  the 
same  force  and  effect  as  if  the  assessment  had  been  made  by  the 
local  assessors."  If  the  assessment  had  been  niade  by  the  local  as- 
sessors, there  could  be  no  doubt  but  that  the  writ  must  be  return- 
able at  a  special  term  of  the  supreme  court  held  in  the  district  m 
which  the  local  assessors  acted;  and  it  would  seem  to  follow  that  it 
was  the  intention  of  the  legislature  to  prescribe  that  the  proceed- 
ings for  this  review  should  be  within  the  same  district.  I  think 
this  conclusion  is  directly  in  line  with  what  was  said  by  Judge  Denio 
in  Mygatt  v.  Washburn,  15  N.  Y.  315:  "When  the  statute  speaks 
of  the  time  when  the  assessment  is  made,  it  refers  to  the  binding 
and  conclusive  act  which  designates  the  taxpayers  and  the  amount 
of  taxable  property."  Now,  that  binding,  conclusive  act  is  done 
when  the  assessors  insert  in  the  assessment  roll  the  value  of  the 
special  franchise  to  be  assessed.  Until  that  is  done,  the  assess- 
ment is  not  complete.  The  local  assessors  have  substantial  duties 
in  the  apportionment  of  the  amount  fixed  by  the  state  board  as  the 
value  of  a  franchise  before  the  assessment  becomes  complete.  Our 
attention  is  called  to  an  opinion  of  the  special  term  in  the  Fifth 
judicial  district,  which  was  followed  by  the  special  term,  in  which  a 
different  view  is  taken,  but  I  cannot  agree  with  the  conclusion  there 
stated. 

My  conclusion  therefore  is  that  the  writ  was  properly  made  re- 
turnable in  this  district,  and  that  the  order  appealed  from  should 
be  reversed,  with  $10  costs  and  disbursements,  and  the  motion  de- 
nied, with  flO  costs.    All  concur. 


(63  App.  DIv.  66.) 

KANTROWITZ  v.  METROPOLITAN  ST.  RT.  Ca 

(Sopreme  Court,  Appellate  Division,  First  Department.    Jntr  9,  1901.) 

L  Street  Railways — Nbolioencb — Act  under  Emerosnct. 

A  street  car  had  stopped,  and  plaintiff  was  about  to  alight,  when  a 
large  truck  came  up  behind  the  car;  the  driver  endeavoring  to  check  his 
team.  The  horses  slipping  on  the  wet  pavement,  so  that  the  wagon  pole 
was  elevated  and  In  danger  of  running  Into  the  car,  the  conductor  sud- 
denly started  the  car.  and  plaintiff  fell  against  the  dashboard,  so  that 
she  was  Injured.  B«ld  that.  In  an  action  against  the  railway,  the  Jury 
were  not  Justified  in  treating  the  act  of  the  conductor  (whether  to  avoid 
injury  to  himself  or  the  passengers,  or  whether  the  accident  was  caused 
by  the  conductor  striking  plaintiff  In  endeavoring  to  start  the  car,  or  by 
the  actual  starting)  as  negligence  on  the  part  of  defendant 

t.  Same— Ikstrdctions. 

Defendant  requested  the  court  to  charge  that  If  the  accident  waa 
caused  by  the  net  of  the  conductor,  seeking  to  avoid  an  actual  peril,  as 
a  person  of  ordinary  prudence  might  have  acted  under  the  circumstances, 
defendant  was  not  guilty  of  negligence;  but  the  court  instructed  that  if 
the  conductor  iostled  the  plaintiff  in  his  voluntary  action,  or  If  the  acci- 
dent arose  from  the  involuntary  act  of  the  conductor  In  the  presence  of 
a  peril  to  himself,  or  from  plaintiff  falling  to  the  platform  without  any 
negligent  starting  of  the  car,  defendant  was  not  Uable.  Held,  that  the 
requested  Instruction  should  have  been  given. 

Patterson  and  Laughlin,  JJ.,  dissenting. 
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Appeal  from  trial  term,  New  York  county. 

Action  by  Hadasa  Kantrowitz  against  the  Metropolitan  Street- 
Bailway  Company.    From  a  judgment  for  plaintiff,  defendant  ap- 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIEai, 
INGRAHAM,  and  LAUGHUN,  JJ. 

Charles  F.  Brown,  for  appellant. 
Ferdinand  E.  M.  Bullowa,  for  respondent. 

INGRAHAM,  J.  The  defendant  appeals  from  this  judgment,  and 
the  question  is  as  to  the  defendant's  negligence.  The  plaintiff  was 
a  passenger  upon  a  horse  car  of  the  defendant's  railway,  and  she 
wished  to  alight  at  the  corner  of  Seventh  avenue  and  Fifty-Ninth 
street.  The  plaintiff  testified  that  as  the  car  came  to  this  corner 
it  stopped,  and  her  companion,  a  Mrs.  Spero,  alighted  from  the  car 
first.  She  was  about  to  help  the  plaintiff  to  alight,  the  plaintiff 
having  one  foot  off  the  car  and  the  other  on  the  step,  when  the 
conductor  pulled  the  strap  and  hurled  her  back,  and  that  was  all 
she  knew  until  she  found  herself  at  home,  suffering  from  an  injury 
to  her  knee.  On  cross-examination  the  plaintiff  testified  that  she 
did  not  remember  that  a  horse  and  wagon  stopped  suddenly  at  the 
back  platform  of  the  car,  or  that  the  driver  uttered  a  cry  or  a  shout; 
that  all  of  that  might  have  occurred  without  her  remembering  it; 
that  she  did  remember  that  Mrs.  Spero  was  on  the  ground  and  put 
out  her  hand  to  help  her,  and  with  that  the  conductor  pulled  the 
strap,  and  that  is  all  she  knew.  Mrs.  Spero  testified  that  she  first 
alighted  from  the  car,  and  turned  to  assist  the  plaintiff  to  alight; 
that  "as  she  wanted  to  alight  there  was  a  truck  drove  up  into  the 
back  of  the  car,  and  the  conductor,  in  moving  to  get  out  of  the 
way  of  the  horses,  struck  Mrs.  Kantrowitz  and  threw  her  against 
the  dashboard  of  the  car,  and  she  fainted.  The  conductor  pulled 
the  bell  and  the  car  stopped.  The  car  was  standing  when  I  and 
ilrs.  Kantrowitz  were  about  to  get  off.  The  car  started  just  as 
Mrs.  Kantrowitz  was  about  to  alight.  •  •  •  When  the  car  start- 
ed she  struck  herself  against  the  dashboard,  causing  an  injury  to 
her  knee."  On  cross-examination  she  testified  that,  when  she  got  off, 
the  conductor  was  standing  on  the  back  platform,  with  his  back  to  the 
horses;  that  the  conductor  struck  plaintiff,-  and  she  was  pushed  to- 
ward the  back  of  the  car;  that,  in  moving  to  get  out  of  the  way,  he 
moved  away  from  the  dashboard.  She  said:  "I  can't  describe  more 
particularly  where  he  struck  her  and  where  she  was  struck,  but  I  saw 
her  knocked  against  the  dashboard.  I  saw  her  strike  the  dashboard. 
It  was  the  movement  of  the  conductor  that  threw  her  against  the 
dashboard,  at  the  time  he  had  his  hand  on  the  bell.  I  don't  remember 
whether  he  had  his  hand  on  the  bell  pull  before  he  moved  away  from 
the  horse.  I  heard  the  bell  ring,  and  I  jumped  on  the  car  while  it  was 
in  motion.  •  •  •  i  am  positive  the  movement  of  the  conductor 
threw  her  against  the  dashboard,  and  he  pulled  the  bell."  That 
she  could  not  tell  whether  the  car  started  after  plaintiff  was  thrown 
against  the  rear  dashboard  or  not.  That  her  feet  were  on  the  plat- 
form.   That  she  was  not  alighting  from  the  car,  with  one  of  her 
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feet  on  the  ground.  That  the  witness  was  sure  that  her  foot  was 
not  on  the  ground.  That  one  of  her  feet  when  she  attempted  to 
alight  was  on  the  platform,  and  one  on  the  step.  That  the  striking 
of  the  plaintifF  by  the  conductor  and  the  starting  of  the  car  were 
at  the  same  time,  and  that  was  the  time  that  the  plaintiff  fell.  That 
the  plaintiff  was  thrown  towards  the  body  of  the  car,  not  towards 
the  dashboard.  This  testimony  on  the  part  of  the  plaintiff  distinctly 
placed  the  cause  of  the  accident  upon  the  conductor's  striking  the 
plaintiff  and  throwing  her  against  the  body  of  the  car  or  against 
the  dashboard  as  he  attempted  to  get  out  of  the  way  of  the  horses 
attached  to  the  truck  that  drove  up  behind  the  car.  The  complaint, 
however,  alleges  that  the  accident  happened  because  of  the  starting 
of  the  car  with  a  violent  and  sudden  jerk,  which  was  so  unexpected 
that  the  plaintiff  was  violently  and  forcibly  precipitated  against 
the  rear  platform  and  the  dashboard  of  the  car,  with  such  force  that 
she  was  rendered  unconscious ;  but,  from  the  testimony  of  the  plain- 
tiff and  Mrs.  Spero,  the  accident  was  caused  by  the  conductor's 
striking  her  or  pushing  her.  Mrs.  Spero  testified  that  at  the  time 
the  conductor  moved  there  were  two  horses  attached  to  a  truck  im- 
mediately behind  the  car,  the  horses'  heads  being  near  enough  to 
touch  the  conductor,  and  he  moved  at  the  time  he  struck  the  plain- 
tiff to  get  out  of  the  way  of  the  horses.  On  the  part  of  the  defend- 
ant there  was  called  a  witness  who  was  a  passenger  upon  the  car, 
and  he  seems  to  have  been  an  intelligent  man,  entirely  disinterested. 
He  testified  that  it  was  a  "miserable  night,"  and  the  streets  were 
wet;  that  as  the  car  was  stopping  on  the  corner  of  Fifty-Ninth 
street  and  Seventh  avenue  there  was  a  fearful  shout  from  behind, 
that  came  from  the  driver  of  a  very  large,  covered  wagon;  that,  the 
streets  being  slippery,  he  had  difQculty  in  stopping  his  horses,  and 
he  was  pulling  with  all  his  might  on  the  lines  and  shouting  to  some 
one;  that  it  looked  as  if  the  pole  was  going  to  go  over  the  dash- 
board of  the  car  and  hurt  some  one,  but  it  did  not;  that  the  con- 
ductor was  standing  against  the  dashboard  when  this  wagon  came 
up  behind  the  car;  that  he  had  just  got  upon  the  car,  before  the 
accident,  when  the  car  was  on  the  east  side  of  Seventh  avenue; 
that  there  were  several  passengers  on  the  back  platform.  The  wit- 
ness' attention  was  first  called  by  the  driver  of  the  truck  shooting. 
He  says  that  he  saw  the  wagon,  saw  the  horses  being  pulled  up, 
saw  the  shaft  come  op  in  the  air,  and  saw  the  people  on  the  plat- 
form move  a  little  bit,  as  if  afraid  of  the  shaft;  Ibat  the  wagon  was 
coming  very  fast,  and  that  the  horses  slid  some  distance  as  he  pulled 
them  up. 

Upon  this  testimony  a  motion  to  dismiss  the  complaint  was  de- 
nied, to  which  the  defendant  excepted,  and  the  question  was  sub- 
mitted to  the  jury.  I  do  not  see,  upon  this  testimony,  that  there 
was  proof  of  negligence  on  the  i)art  of  the  conductor  of  the  car  for 
which  the  defendant  was  liable.  We  assume  that  he  had  stopped 
the  car  on  the  corner  of  Fifty-Ninth  street  and  Seventh  avenue 
to  allow  several  passengers  upon  the  car  to  alight.  After  the  car 
had  come  to  a  standstill,  and  one,  at  least,  of  the  passengers  had 
alighted,  and  the  plaintiff  was  about  to  alight,  a  large  truck  drove 
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np  behind  the  car,  the  driver  ahoating  to  some  one  to  get  oat  of  the 
vfAj,  endeavoring  to  stop  his  horses,  and  the  horses  sliding  ovw 
the  wet  pavements,  so  that  the  pole  was  elevated,  with  an  apparent 
danger  of  running  into  the  car  and  injuring  the  passengers  upon 
the  car.  There  was  no  one,  apparently,  in  the  act  of  alighting. 
The  plaintiff  was  upon  the  platform.  A  condition  was  thus  created 
under  which  the  conductor  was  required  to  act  at  once.  The  con- 
ductor was  required  to  exercise  his  judgment  as  to  what  should 
be  done  to  avoid  injuring  the  passengers  of  the  car.  If  he  had  al- 
lowed the  car  to  stand,  without  making  any  movement  to  get  out 
of  the  way,  and  the  plaintiff,  as  she  was  on  the  back  platform  of 
the  car,  had  been  struck  by  the  pole  of  this  wagon  and  injured, 
there  would  have  been  much  force  in  the  contention  that  the  con- 
ductor was  negligent  in  not  moving  the  car  so  as  to  avoid  the  col- 
lision. He  saw  the  situation,  realized  the  danger,  and  moved  to 
start  the  car,  and  in  so  moving  struck  the  plaintiff.  The  conductor, 
thus,  in  an  emergency,  in  a  situation  requiring  prompt  action, 
acted  in  a  way  that  seemed  to  him  to  be  for  the  protection  of  the 
passengers;  and,  even  if  he  was  guilty  of  an  error  of  judgment, — 
which  is  extremely  doubtful, — the  defendant  was  not  liable.  This 
rale  has  been  settled  in  this  state  by  numerous  decisions.  It  was 
said  in  Lewis  v.  Railroad  Co.,  162  N.  Y.  61,  56  N.  E.  548: 

"When  an  emergency  presents  itself,  and  a  person  is  under  great  ex- 
citement from  the  presence  of  an  impending  peril,  he  may  not  act  with 
that  perfect  judgment  that  he  would  under  other  and  dlflferent  circum- 
stances, and  still  not  be  negligent  Ballways  are  not  liable  for  a  mis- 
taken exercise  of  judgment  upon  the  part  of  their  servants  to  act  with 
the  utmost  possible  promptitude  when  the  circumstances  are  such  as 
to  afford  no  time  for  deliberation.  Where  an  employd  of  a  railroad  com- 
imny  is  confronted  with  a  sudden  emergency,  the  failure  on  his  part  to 
exercise  the  best  Judgment  the  case  renders  possible  does  not  establish 
lack  of  care  and  skill  upon  his  part,  which  renders  the  company  liable. 
It  is  not  responsible  even  for  his  error  of  Judgment." 

And  in  Wynn  v.  Railroad  Co.,  133  N.  T.  575,  80  N.  E.  721,  the 
same  rule  was  applied,  and  what  was  there  said  applies  to  this  case: 

"He  was  confronted  with  a  sudden  emergency,  and  we  cannot  now 
say  that  his  action  was  not  the  best  that  could  have  been  performed  under 
the  circumstances.  Even  a  failure  to  exercise  the  best  judgment  which 
the  case  rendered  possible  cannot  fairly  be  claimed  as  evidence  of  a  lack 
of  care  and  skill." 

But,  even  if  the  evidence  would  have  justified  the  court  in  sub- 
mitting the  question  of  the  defendant's  negligence  to  the  jury,  there 
was  error  in  refusing  a  request  to  charge.  The  court  charged  the 
jury  that  the  plaintiff  was  bound  to  establish  two  propositions.  The 
first  is  "that  this  car  was  negligently  started  on  its  way  by  the 
conductor,  and  that  from  that  starting  the  injury  happened  to  the 
plaintiff  of  which  she  complains";  and  the  second,  "that  there  was 
no  negligence  upon,  her  part  which  contributed  to  the  injury."  •  The 
evidence  of  the  plaintiff  was  that  her  injury  was  caused  by  the  con- 
ductor striking  her  and  pushing  her  against  the  car  or  the  dash- 
board. Certainly  the  jury  might  well  have  found  from  this  evidence 
that  she  was  thrown  by  the  conductor  striking  her  and  pushing  her 
against  the  car,  and  not  by  the  starting  of  the  car.    The  court  hav- 
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ing  thus  charged  the  jury,  the  defendant  requested  tke  court  to 
charge  that: 

"It  this  accident  to  the  plaintiff  was  caused  by  tbe  act  of  tte  condactor, 
yrho  was  obeying  a  natural  Impulse  in  seeking  to  escape  an  actual  peril 
for  which  he  was  in  no  wise  responsible,  and  a  person  of  ordinary  pru- 
dence might  have  acted  in  tbe  same  way  under  the  same  circumstances, 
the  defendant  was  not  guilty  of  negligence,  and  tbe  plaintiff  cannot  re- 
cover." 

It  cannot  be  disputed  bat  that  that  proposition  was  correct;  nor 
can  it  be  disputed  that  upon  this  evidence  the  jury  might  have 
found  that  the  accident  was  caused  by  the  act  of  the  conductor  in 
striking  the  plaintiff  as  he  was  seeking  to  escape  from  the  horses 
or  the  truck,  as  described  by  the  plaintiiFs  witness.  The  charge 
of  the  court  did  not  cover  this  request.  The  learned  judge  charged 
that  if  the-  conductor  started  forward  and  jostled  the  plaintiff,  from 
which  the  plaintiff  was  thrown  against  the  body  of  the  car,  and  if 
whatever  injury  she  received  resulted  from  that  involuntaty  action 
of  the  conductor,  the  company  was  not  responsible,  and  that,  if 
they  so  found  from  the  evidence,  their  verdict  should  be  for  the 
defendant,  if  they  found  from  the  testimony  that  there  was  no  neg- 
ligent starting  of  the  car.  Thus,  although  the  injury  was  caused 
"by  the  involuntary  act  of  the  conductor,  still  the  jury  could  find  only 
for  the  defendant  if  they  found  that  there  was  no  negligent  start- 
ing of  the  car.    Again,  the  court  charged: 

"But  If  yon  find  that  this  occurrence  to  her  arone  from  tbe  involuntary 
act  of  the  conductor  in  the  face  of  some  peril  to  himself,  or  that  it  resulted 
from  her  fainting  or  falling  to  the  platform  without  any  negligent  start- 
ing of  this  car,  then  your  verdict  should  be  for  the  defendant" 

The  request  to  charge  went  further  than  the  court  had  charged; 
that  is,  that  if  the  accident  happened  from  the  act  of  the  conductor, 
who  was  obeying  a  natural  impulse  in  seeking  to  jescape  an  actual 
peril  for  which  he  was  in  no  wise  responsible,  then  the  defendant 
was  entitled  to  a  verdict.  But,  upon  the  whole  evidence,  I  fail  to 
see  that  the  jnry  were  jnstifled  in  treating  this  act  of  the  conductor, 
whether  to  avoid  an  injury  to  himself  or  to  protect  the  passengers 
of  the  car,  or  whether  the  accident  was  caused  by  the  conductor 
strildng  the  plaintiff  in  his  attempt  to  start  the  car  to  avoid  a  col- 
lision with  the  truck,  or  by  the  actual  starting  of  the  car,  as  negli- 
gence for  which  the  company  is  responsible. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event- 
All  concur,  except  PATTERSON  and  LAUGHLEN,  JJ.,  who  dissent. 


(68  App.  Dlv.  235.) 

In  re  SPINKS. 

(Supreme  Court.  Appellate  Division,  First  Department.    July  9.  1901.) 

Depositions— FoBEioN  Cabk— Good  Faith— Vacation  of  Subpoena. 

Code  Oiv.  Proc.  §{?  914.  915,  authorizes  the  tailing  of  depositions  to  be 
used  in  proceedings  in  foreign  courts,  and  the  jjrant  of  a  subpoena  to  en- 
force the  examinntion  of  a  witness,  on  the  filing  of  a  petition  In  the 
propv  case.     Section  915  also  authorizes  the  courts  to  regulate  sucb 
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proceedings  by  rules  of  practice.  Gen.  Bule  Prac.  17,  authorizes  .the 
denial  of  the  petition,  unless  the  court  Is  satlsfled  that  the  application  is 
In  good  faith,  and  authorizes  the  vacation  of  a  subpoena.  Beld,  that  a 
Bubpcena  based  on  application  not  made  in  good  faith,  but  Instituted  bj 
busiuesB  competition  for  the  purpose  of  acquiring  private  Information, 
will  be  vacated. 

Appeal  from  special  term,  New  York  county. 

Petition  by  Henry  0.  Spinks  to  obtain  the  testimony  of  Prancia 
v.  Greene  and  otliers  in  aid  of  an  action  in  a  foreign  state.  From 
an  order  refusing  to  vacate  a  subpoena,  tbe  said  Greene  and  others 
appeal.    Revers^. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTEESON,  O'BRIEN, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Delancy  NicoU,  for  appellants. 
Nathan  Bijnr,  for  respondents. 

LAUGHLIN,  J.  The  only  authority  for  taking  the  testimony  of 
a  witness  in  this  state,  to  be  used  without  the  state,  is  that  con- 
tained in  sections  914  and  916  of  the  Ck)de  of  Civil  Procedure.  These 
sections,  so  far  as  material  to  the  case  at  bar,  provide  that  a  party 
to  a  suit  pending  in  any  court  other  than  a  court  of  this  state  may 
obtain  the  testimony  of  a  witness  within  this  state  "to  be  used  in 
the  action,  suit,  or  special  proceeding"  pending  elsewhere,  and  for 
that  purpose  the  supreme  or  county  court,  or  a  judge  of  either  court, 
"shall,  in  a  proper  case,  on  the  presentation  of  a  verified  petition, 
issue  a  subpoena  to  the  witness  commanding  him  to  appear"  before 
a  commissioner  or  other  o£Qcer  at  a  time  and  place  specified  in  the 
subpoena  to  testify  in  the  action,  suit,  or  special  proceeding.  Pur- 
suant to  the  express  command  of  section  916  of  the  Code  of  Civil 
Procedure,  requiring  the  courts  to  regulate  such  proceedings  by  rules 
to  be  embodied  in  the  general  rules  of  practice,  rule  17  was  adopted, 
and  it  provides  in  part  that: 

"The  petition  prescribed  by  section  916  of  the  Oode  of  Civil  Procedure 
must  state  generally  the  nature  of  the  action  or  proceeding  In  which  the 
testimony  Is  sought  to  be  taken,  and  that  the  testimony  of  a  witness  Is 
material  to  the  Issues  presented  In  such  action  or  proceeding,  and  shall 
set  forth  the  substance  of  or  have  annexed  thereto  a  copy  of  the  cora- 
misslon,  order,  notice,  consent  or  other  authority  under  which  the  deposi- 
tion Is  taken.  •  •  •  Unless  the  court  or  Judge  Is  satisfied  that  the 
application  is  made  In  good  faith  to  obtain  testimony  -vrithln  sections  914 
and  915  of  the  Code  of  Civil  Procedure,  he  shall  deny  the  application. 
*  *  *  A  party  to  an  action  or  proceeding  in  which  a  deposition  Is  sought 
to  be  taken,  or  a  witness  subpoenaed  to  attend  and  give  his  deposition, 
may  apply  to  the  court  to  vacate  or  modify  such  subpoena." 

It  will  be  seen  from  these  Code  provisions  and  this  rule  that  a 
subpoena  does  not  issne  as  of  course  upon  showing  the  pendency 
of  the  action  within  the  foreign  jurisdiction  and  the  presence  of 
the  witness  within  our  state.  The  application  is  to  the  court  or 
judge,  and  tbe  ruling  thereon  is  a  judicial  determination.  Taking 
testimony  in  this  manner  is  only  authorized  where  "it  is  to  be  used 
in  the  action,  suit,  or  special  proceeding,"  and  the  court  is  only 
required  to  issue  the  subpoena  "in  a  proper  case,"  and  rule  17  prop- 
erly provides  that,  unless  the  court  or  judge  is  satisfied  that  the 
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application  is  made  in  good  faith  to  obtain  material  testimony  for 
the  purpose  authorized  by  these  sections  of  the  Ck>de,  it  should  be 
denied.  We  find  no  case  construing  the  words  "good  faith,"  as 
used  in  this  rule,  or  deciding  whether  the  petitioner  may  be  required 
to  show  that  the  application  is  made  in  good  faith,  and  for  the  pur- 
pose of  using  the  testimony  upon  the  trial.  Manifestly,  the  courts 
and  judges  of  this  state  should  not  examine  into  the  merits  of  the 
foreign  litigation  with  a  view  of  granting  or  refusing  a  subpoena 
according  to  their  opinion  as  to  whether  the  petitioner  has  or  has 
not  a  good  cause  of  action.  On  the  other  hand,  citizens  and  others 
within  the  jurisdictions  of  our  courts  should  not  be  compelled  to 
submit  to  meddlesome  examinations  concerning  their  property  or 
business  transactions  or  methods,  where  the  application  therefor  is 
made  in  bad  faith,  not  for  the  purpose  of  obtaining,  preserving,  and 
using  in  the  foreign  litigation  material  testimony,  but  to  annoy, 
harass,  or  embarrass,  or  for  some  ulterior  object.  This  measure 
of  protection,  we  think,  the  courts  may  extend  under  rule  17  and 
the  sections  of  the  Code  cited,  without  violating  the  comity  existing 
between  the  people  and  courts  of  our  state  and  those  of  other  states 
and  countries. 

It  is  claimed  that  the  application  is  not  made  in  good  faith;  that 
the  evidence  is  not  material  to  the  issues,  for  the  reason  that  the 
petitioner  has  no  cause  of  action;  and  that  it  is  not  intended  in 
good  faith  to  use  the  evidence  in  the  prosecution  of  the  litigation. 
The  petitioner  filed  his  bill  of  complaint  in  the  suit  in  chancery  in 
the  month  of  November,  1900,  in  behalf  of  himself,  as  the  owner 
of  128  gold  bond  certificates  of  the  Asphalt  Company  of  America, 
and  all  other  owners  and  holders  of  similar  certificates,  to  obtain 
an  injunction  restraining  the  consummation  of  a  proposed  agree- 
ment between  that  company  and  the  National  Asphalt  Company,  by 
which  the  former  was  endeavoring  to  have  its  stockholders  transfer 
their  stock  to  the  latter,  which  it  is  alleged  is  insolventtt.  It  is  fur- 
ther alleged  that  only  20  per  cent,  has  been  paid  in  on  the  stock 
of  the  American  Company,  and  that  the  stockholders  remain  liable 
to  the  company  for  the  remaining  80  per  cent.,  and  that  the  pur- 
pose of  the  proposed  transfer  is  to  fraudulently  enable  the  stock- 
holders to  avoid  their  ultimate  liability  for  the  balance  of  their  sub- 
scriptions to  the  plaintiff  and  other  bondholders.  The  amended  bill 
of  complaint  alleges  that  the  proposed  agreement  has  been  accepted, 
and  that  the  majority  of  the  stock  has  been  transferred  in  accord- 
ance therewith,  and  prays  that  such  transfers  be  set  aside  as  against 
the  plaintiff  and  other  bondholders,  and  that  the  stockholders  be 
decreed  to  remain  liable  for  the  unpaid  balance  of  their  subscrip- 
tions as  if  such  transfers  had  not  been  made.  The  answer  puts  in 
issue  the  material  allegations  of  the  complaint.  The  bonds  are  not 
due,  and  it  is  not  alleged  that  the  American  Company  is  insolvent, 
or  that  it  has  made  default  in  any  of  its  obligations,  and  no  fact 
is  shown  rendering  it  probable  that  the  liability  of  the  stockholders 
will  ever  have  to  be  resorted  to.  When  petitioner  filed  his  bill  of 
complaint,  he  moved  for  an  injunction  pendente  lite,  and  the  vice 
<;:hancellor  denied  the  motion  in  an  opinion  which  seems  to  go  to 
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the  merits  of  the  litigation,  and  indicated  that  the  complaint,  un- 
less materially  amended,  will  have  to  be  dismissed  upon  the  triaL 
The  order  denying  tiiat  motion,  although  appealable,  has  not  been 
appealed  from,  and  the  time  so  to  do  has  expired.  It  is  contended 
by  the  appellants  that  in  these  circmnstances  the  opinion  of  the 
Tice  chancellor  becomes  the  law  of  the  case,  and  opinions  and  au- 
thorities tending  to  support  this  view  are  cited.  This  view  of  the 
law,  however,  is  not  conceded  by  respondent  However  this  may 
be,  we  think  it  may  be  presumed  that  one  court  will  ordinarily  fol- 
low the  decision  or  opinion  of  anotiier  court  of  co-ordinate  jurlB- 
diction,  at  least  when  made  and  delivered  in  the  same  case. 

It  farther  appears  that  the  petitioner  is  engaged  in  the  asphalt 
paving  business,  and  in  determined,  aggressive  competition  with  said 
companies,  or  with  companies  whose  stock  they  largely  own  and 
control,  and  that  he  has  by  letter  and  otherwise  threatened  to  ruin 
their  business  by  exposing  their  business  methods  and  their  con- 
tract relations  with  other  companies  and  with  individuals,  and  by 
other  unfair  and  unjust  means.  It  is  alleged  that  appellant  Qreene 
is  now  the  president  of  the  National  Company,  that  Barber  was  its 
president  at  the  time  the  agreement  was  proposed,  and  that  An- 
drews is  vice  president  of  the  American  Company.  An  examina- 
tion of  each  of  these  witnesses  is  sought  as  to  all  the  issues  in  the 
case.  These  companies  are  incorporated  under  the  laws  of  New 
Jersey,  and  it  is  not  shown  that  the  testimony  which  it  is  expected 
to  obtain  by  the  examination  of  these  witnesses  cannot  be  had  by 
the  examination  of  the  corporate  records,  or  of  other  witnesses 
within  the  state  of  New  Jersey.  A  notice  of  the  intended  taking 
of  this  evidence  was  served,  pursuant  to  the  practice  in  the  court 
of  chancery,  which  did  not  require  an  application  to  or  an  order 
of  the  court.  Appellants  refused  to  be  examined,  upon  the  ground 
that  the  application  was  not  made  in  good  faith,  but  was  instituted 
by  business  competitors  of  the  defendant  corporation  for  the  pur- 
pose of  improperly  acquiring  information  concerning  their  private 
business;  and,  further,  that,  in  view  of  the  decision  of  the  chancd- 
lor,  no  question  propounded  to  them  can  be  proper  or  pertinent  to 
any  issue  in  the  suit.  We  think  there  is  merit  in  the  first  ground 
of  this  objection,  and  that  the  order  should  be  reversed,  and  the 
subpcena  vacated,  with  |10  costs  and  disbursements,  and  motion 
to  vacate  subpoena  granted,  with  $10  costs.    All  concur. 


(68  App.  DlT.  18.) 

WESTERFIKLD  et  al.  v.  ROGERS  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  9, 1901.) 

*L  CoDRTS— Surrogate's  Court— Concurrent  Jurisdiction  First  Acquirkd 
—Equity. 

Where  the  questions  involved  In  a  suit  to  remove  trustees  under 
a  Tvlll,  and  for  on  accounting,  and  for  the  appointment  of  a  receiver 
of  the  trust  funds,  and  for  an  injunction  to  restrain  the  trustees  from 
Interfering  with  such  funds,  -were  litigated  In  prior  proceedings  In  a 
■nrrogate's  court  on  substantially  the  same  evidence,  that  court  hav- 
ing first  acquired  Jurisdiction,  Its  Jurisdiction  was  exclusive,  and  there- 
fore the  equity  suit  must  be  dismissed. 

71  N.Y.S.— 26 
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%,  Sake— Parties. 

Where  the  surrogate's  conrt  had  Jurisdiction  of  the  canse,  and  ob- 
tained posseselon  ot  the  case  prior  to  the  filing  of  salt  In  equity  for 
the  same  relief,  the  fact  that  all  of  the  persons  Interested  were  not 
parties  to  the  proceedings  in  the  Burrogate's  court  did  not  entitle 
plaintiff  to  maintain  the  equity  suit,  but  all  proper  parties  staoold 
be  brought  Into  the  surrogate's  court 

Appeal  from  special  term.  New  York  county. 

Action  by  Mary  J.  Westerfield  and  another  against  Thomas  Boger* 
And  others.  From  a  judgment  in  favor  of  plaintiffs,  Thomas  Bogecs 
and  others  appeal.    Appeal  dismissed. 

Argued  before  McLAUQHTJN,  PATTEBSON,  O'liEUEN,  USOBA- 
HAM,  and  LAUQHLIN,  JJ. 

Edward  Winslow  Paige,  for  api)ellant8. 

William  G.  Wilson,  for  respondents. 

Theodore  M.  Taft,  for  respondent  John  Westerfield. 

O'BRIEN,  J.  This  is  an  action  in  equity  begun  in  1897  by  the 
plaintiffs  as  beneficiaries  under  a  will,  and  the  prayer  for  jud^nent 
is  as  follows: 

"That  the  said  defendants  WlUlam  Cauldwell  and  Thomas  Bogers  be 
removed  from  tbeir  position  as  trustees  under  all  and  any  of  the  trusts 
existing  under  and  by  virtue  of  the  last  will  and  testament  of  said  John 
Rogers,  deceased,  and  that  said  William  ShiUaber,  Jr.,  be  permitted  to 
retire  from  and  resign  bis  position  as  trustee  under  the  same,  or  In 
default  of  such  resignation  be  removed  therefrom,  and  that  some  suitable 
person  or  persons  be  appointed  as  trustee  or  trustees  to  execute  all  and 
singular  the  said  trusts  in  the  place  and  stead  of  the  said  trustees  so 
removed  or  resigning;  that  during  the  pendency  of  this  action,  and  until 
the  further  order  of  the  court,  a  receiver  may  be  appointed  to  take  posses- 
sion and  management  of  each  and  all  the  aforesaid  trust  funds,  proper- 
ties, and  estates,  under  the  direction  of  the  court,  and,  under  lUce  direc- 
tion, to  take  such  measures  and  proceedings  as  may  be  necessary  or  proper 
for  the  securing  and  recovering  the  amount  of  any  and  all  deficits  therein; 
that  it  may  be  adjudged  that  the  Interest  of  said  defendant  Thomas  Rog- 
ers In  said  trust  of  the  residuary  estate  of  said  testator,  both  real  and 
personal,  is  liable  to  make  good  to  the  trusts  created  by  said  will  In  favor 
of  these  plaintiCFs  the  amount  of  such  defalcation,  with  interest  and  costs, 
and  that  the  said  trustees  or  their  successors  be  adjudged  to  apply  the 
same,  or  so  much  thereof  as  may  be  necessary,  to  that  purpose,  hud  that 
It  may  be  adjudged  that  the  said  defendant  Thomas  Rogers  has  no  Interest 
1b  or  claim  upon  any  of  said  residuary  estate  of  said  testator,  real  or 
personal,  until  the  amount  of  such  deficiency  shall  liave  been  fnlly  paid 
and  satisfied;  that  during  the  pendency  of  this  action,  and  until  the 
further  order  of  the  court,  the  said  defendants  William  Oauldwell,  Thomas 
Rogers,  and  William  Shillal)&r,  Jr.,  may  be  enjoined  and  restrained  from 
disposing  of  or  in  any  manner  interfering  with  any  of  the  property  or 
assets  of  the  said  trust  funds  or  estates;  that  all  such  accounting's  and 
otha  proceedings  may  be  had  as  may  be  necessary  and  proper  for  the 
ascertainment  or  protection  of  the  rights  of  the  plaintiffs  or  of  any  othea 
of  the  parties  to  the  action." 

The  relief  thus  asked  for  has  been  sought  by  these  same  plaintiffs 
in  various  proceedings  previously  brought  in  the  surrogate's  court 
of  the  county  of  Westchester,  and  part  of  the  judgment  desired,  such 
as  the  removal  of  the  trustees,  has  been  obtained.  The  fundamental 
facts  involved  here  have  already  been  examined  and  discussed  at 
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length,  and  the  principal  questions  have  been  passed  upon  both  by 
the  surrogate's  court  and  the  appellate  division  of  the  Second  de- 
partment. See  In  re  Westerfleld,  32  App.  Div.  324,  53  N.  Y.  Supp. 
25;  Id.,  40  App.  Div.  610,  57  N.  Y.  Supp.  1150;  and  Id.,  48  App. 
Div.  542,  63  N.  Y.  Supp.  10.  From  the  last-mentioned  decision  (48 
App.  Div.  542,  63  N.  Y.  Supp.  10)  an  appeal  was  taken  upon  ques' 
tions  certified  to  the  court  of  appeals,  but  that  court  refused  to  de- 
termine the  same,  as  the  decree  entered  thereon  was  not  a  final  de- 
cree. 163  N.  Y.  209,  57  N.  E.  403.  Under  the  order  of  the  surro- 
gate opening  the  first  decree  after  decision  by  the  appellate  division, 
the  surrogate's  court  proceeded  to  take  further  proof  upon  the 
merits.  From  such  order,  under  which  proof  was  taken,  the  de- 
fendant Thomas  Rogers  appealed  to  the  appellate  division,  but  such 
appeal  was  not  heard  until  after  a  hearing  had  been  had  npon  the 
decree  entered  by  the  surrogate  after  such  proof  under  the  order  had 
been  taken.  The  question  arising  npon  the  appeal  from  the  order 
opening  the  first  decree,  under  which  further  proof  was  taken,  has 
recently  been  considered  by  the  appellate  division  of  the  Second  de- 
partment, and  also  upon  a  motion  to  resettle  the  order  opening 
the  decree  of  March  17,  1897,  in  part,  and  upon  a  motion  asking  the 
appellate  division  to  make  up  and  enter  a  final  decree  upon  the  rec- 
ord as  presented  to  that  conrt,  upon  which  the  surrogate  based  his 
second  decree.  The  questions  thus  presented  have  been  recently  de- 
cided by  the  Second  department,  and  in  an  opinion  handed  down 
with  the  decision  all  of  the  questions  raised  in  this  action  have 
been  reviewed,  and  the  history  of  the  litigation  fully  stated.  This 
decision  clearly  and  eflfectually  disposes  of  the  subject-matter.  (Opin- 
ion filed  May  31, 1901, )  70  N.  Y.  Supp.  64L  After  the  proceedings . 
were  brought  in  the  surrogate's  court,  the  present  action  was  com- 
menced in  equity;  and,  although  the  early  decisions  of  the  Second 
department  were  mentioned  by  the  referee,  the  conclusions  reached 
were  not  followed  by  him.  It  is  suggested  that  the  present  record 
contains  other  and  additional  evidence  which  supports  the  conclu- 
sions of  the  referee,  and  justifies  the  bringing  of  this  action.  The 
testimony  given  on  the  trial  before  the  referee,  for  the  most  part, 
is  identical  with  that  given  before  the  surrogate;  the  only  new  evi- 
dence which  we  can  discover  being  that  relating  to  a  certain  trust 
deed.  As  to  this  we  agree  with  what  was  said  by  the  learned  judge 
of  the  Second  department  in  the  recent  opinion,  which  refers  to 
this  equity  suit  and  to  this  new  evidence, — that  it  is  in  no  sense 
substantisd,  important,  or  controlling  upon  the  issues  here  involved. 
We  are  not  disposed,  however,  to  discnss  this  or  any  other  feature 
presented  npon  this  appeal,  for  the  reason  that  we  think  this  action 
should  not  be  entertained.  The  questions  here  presented  are  ex- 
actly those  which  have  been  considered  and  disposed  of  in  the  sur- 
rogate's court  and  upon  appeals  to  the  appellate  division  in  the  Sec- 
ond department,  and,  unless  it  were  made  to  appear  that  there  were 
some  questions  which  could  not  be  disposed  of  in  the  proceedings  in 
the  surrogate's  court  upon  the  accounting,  then  that  court,  having 
acquired  jurisdiction  of  the  subject-matter,  should  be  allowed  to  re- 
tain jurisdiction,  and  the  same  questions  should  not  again  be  liti- 
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gated  Id  this  equity  suit  in  the  supreme  court.    On  this  subject  it 
was  said  in  Schuehle  t.  Reiman,  86  N.  Y.  273: 

"Where  the  object  of  two  legal  proceedings  Is  the  same,  conTenlence 
as  well  as  a  proper  regard  for  the  rights  of  debtor  and  creditor  require, 
!f  possible,  that  the  fund  In  which  both  are  interested  should  be  subjected 
to  dlmlDutlon  by  one  litigation  only,  and  the  parties  themselves  spared 
the  unnecessary  labor  and  expense  of  conducting  two  controTersies  over 
the  same  matter.  It  would  seem,  also,  that,  if  both  tribunals  whose  Inter- 
ference has  been  invoiced  have  equal  or  concurrent  Jurisdiction,  it  should 
continue  to  be  exercised  in  that  one  whose  process  was  first  issued." 

That  the  surrogate  has  power  to  pass  upon  the  various  questions 
here  raised  is  not  disputed;  and,  under  such  circumstances,  as  said 
in  Widmayer  v.  Widmayer,  76  Hun,  254,  27  N,  Y.  Supp.  773: 

"It  is  undoubtedly  true  that  the  policy  of  this  court  Is  not  to  entertain 
Jurisdiction  of  proceedings  and  actions  of  which  statutory  tribunals  have 
been  given  cognizance  by  special  enactment" 

The  mere  fact  that  the  equity  branch  of  the  court  might  hare  been 
resorted  to  in  the  first  instance  is  of  no  moment,  and  this  point  is 
brought  out  in  the  case  of  Garlock  v.  Vandevort,  128  N.  Y.  378,  28 
N.  E.  599,  in  the  following  language: 

"There  is  no  question  but  that  the  supreme  court  could  entertain  Juris- 
diction of  an  action  brought  by  an  executor  to  determine  the  force  and 
validity  of  such  provision  In  a  will,  but  It  Is  not  exclusive  Jurisdiction. 
The  surrogate  had  the  power  as  well  to  construe  the  will  in  that  respect. 
•  •  •  There  does  not  seem  to  have  been  any  necessity  nor  any  good 
ground  for  Invoking  the  Jurisdiction  of  the  supreme  court,  and  thereby 
delaying  the  proceedings  before  the  surrogate,  and  burdening  the  estate 
with  further  expense  of  litigation." 

And  in  Ghipman  v.  Montgomery,  63  N.  Y.  221,  it  was  said: 

"The  laws  give  full  powers  to  the  surrogate's  court  to  call  executors 
and  administrators  to  an  account,  and  to  distribute  the  estate  among  the 
next  of  k\D,  and  to  pass  upon  every  question  that  may  arise,  whether  di- 
rectly or  indirectly,  in  the  progress  of  the  accounting  and  final  distribution. 
That  is  the  appropriate  tribunal,  conceding  that,  to  a  limited  extent,  con- 
current Jurisdiction  exists  In  a  court  of  equity.  The  Jurisdiction  of  courts 
of  equity  In  respect  to  accounts  in  the  course  of  administration  and  the 
marshaling  of  assets  grew  out  of  the  defects  In  the  process  and  powers 
of  ecclesiastical  courts  and  the  early  courts  of  probate.  The  Jurisdiction 
over  cases  of  administration  was  made  to  rest  upon  the  notion  of  a  con- 
structive trust  In  executors  and  administrators,  as  well  as  the  necessity 
of  taking  accounts  and  compelling  a  discovery.  1  Story,  Eq.  Jur.  {  534. 
But  these  considerations  do  not  apply  in  ordinary  cases  to  the  settlement 
of  estates  in  this  state,  and  to  witlidraw  a  case  of  mere  settlement  of 
an  estate,  disconnected  with  the  enforcement  of  a  special  and  express 
trust,  as  distinguished  from  what  is  called  a  'constructive  trust'  In  all 
admbilstrations,  from  the  tribunal  created  for  that  purpose,  with  ample 
powers,  special  reasons  should  be  assigned,  and  facts  stated  to  show  that 
full  and  complete  Justice  cannot  be  done  in  that  court  Upon  a  final  ac- 
counting, •  •  •  creditors,  as  well  as  next  of  kin  and  legatees,  are  en- 
titled to  be  heard,  and  they  may  much  more  easily  be  cited  before  a  sur- 
rogate than  made  parties  to  a  formal  suit  In  equity.  •  •  •  In  Seymour 
V.  Seymour,  4  Johns.  Oh.  409,  the  court  refused  to  take  Jurisdiction  and 
interfere  with  the  ordinary  exercise  of  the  powers  of  the  surrogate  In 
the  settlement  of  the  accounts  of  administrators  and  the  distribution  of 
the  estate,  without  some  special  reason  set  forth  in  the  blU." 
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The  principles  thus  expressed  received  exhaustive  consideration  in 
Conover  v.  Mayor,  etc.,  25  Barb.  514,  wherein  the  learned  judge 
writing  the  opinion  says,  after  reviewing  the  history  of  the  case: 

"The  necessity  for  something  which  shall  confine  the  litigation  In  this 
matter  to  some  one  court  is  most  apparent  from  the  above  narrative. 
The  two  courts — tills  and  the  common  pleas — have  decided  the  same  ques- 
tion differently,  and  are  diametrically  opposed  to  each  other.  •  •  • 
The  facts  on  which  the  two  decisions  proceed  differ  but  little,  If  at  all, 
and  that  little.  If  either  way,  is  in  the  direction  opposite  to  the  difference 
of  the  decisions  and  the  opinions.  •  •  •  Here  are  the  decisions  of  the 
two  courts  directly  in  conflict  on  the  same  subject-matter.  What  Is  cor- 
rect is  not  a  matter  of  Inquiry  here.  We  are  not  reviewing  either  of  those 
decisions.  •  •  »  The  Instance  I  have  given  shows  the  Impracticability 
of  continuing  parallel  litigation  of  the  same  matters  in  the  two  courts. 
Indeed,  evidence  or  Illustration  of  such  a  fact  seems  hardly  necessary,  for 
it  is  within  the  observation  of  every  one  that,  on  the  complicated  and 
vexed  questions  which  come  under  the  investigation  of  courts  of  Jus- 
tice (and  this  is  certainly  embraced  In  that  class),  courts,  like  individual 
minds,  must  differ  frequently.  Every  dissent  of  a  member  of  a  court  and 
every  reversal  by  an  appellate  court  of  the  decision  of  its  inferior  are 
Instances  of  judicial  opinion  on  exactly  the  same  facts,  stated  in  exactly 
the  same  words;  and  neither  of  these  cases  of  difference  is  of  rare  oc- 
currence. Both,  on  the  contrary,  are  very  common.  The  two  courts  thus 
pursuing  opposite  courses  of  decision,  it  Is  manifestly  desirable  that  the 
litigation  in  one  should  be  suspended,  and  the  whole  controversy  carried 
to  its  conclusion  in  the  other.  It  is  more  than  desirable.  It  is  indis- 
pensable to  a  reasonable,  orderly,  and  decorous  administration  of  jus- 
tice. •  •  *  Assuming  that  the  two  courts  have  Jurisdiction  to  the  same 
extent,  and  can  administer  justice  and  with  equal  facility  and  benefit, 
the  rule  that  the  court  first  having  cognizance  of  the  subject  shall  retain 
It,  and  draw  the  litigation  wholly  to  itself,  seems  to  be  properly  appli- 
cable. It  is  perfectly  free  from  odium;  is  consistent  with  the  fullest  comity 
and  the  most  delicate  respect  for  the  other  tribunal.  If  there  be  no  reason 
in  the  construction  of  the  courts  why  one  is  more  competent,  under  all 
circumstances,  existing  or  likely  to  arise,  to  assume  the  whole  of  this 
controversy  and  conduct  it  to  an  issue,  than  the  other,  priority  In  acquir- 
ing possession  of  the  case  may  with  propriety  be  allowed  to  determine  in 
which  It  shall  proceed." 

Were  the  rule  different,  it  is  evident  that  there  would  be  no  end 
to  litigation,  and  no  finality  of  judgments.  In  the  present  case, 
also,  we  have  the  anomaly  of  two  judgments  being  entered  in  dif- 
ferent courts  in  two  departments,  both  deciding  the  same  questions 
differently.  To  sanction  such  a  practice  would  be  to  impede  the 
orderly  administration  of  justice.  The  only  distinction  urged  upon 
our  attention  is  that  in  the  present  action  all  parties  are  before 
the  court,  whereas  they  were  not  all  brought  in  before  the  surro- 
gate; but,  if  the  questions  are  the  same,  as  we  think  they  are,  and 
the  subject-matter  affected  is  identical,  as  admittedly  it  is,  no  good 
reason  is  given  why  they  might  not  have  been  brought  before  the 
surrogate.  This  point  was  alluded  to  in  one  of  the  cases  cited,  and 
it  was  clearly  presented  and  disposed  of  in  Be  Ayrault,  81  Hun,  109, 
30  2C.  Y.  Supp.  654,  where  it  waa  said: 

"The  jurisdiction  of  the  supreme  court,  being  first  obtained,  was  neces- 
sarily exclusive.  It  Is  impossible  that  two  tribunals  should  entertain 
jurisdiction  of  the  administration  and  settlement  of  the  same  estate  at 
the  same  time, — ^a  proposition  which  seems  to  require  no  citation  of  au- 
thorities In  its  support.  But  to  the  application  of  this  proposition  the 
petitioner  objects  that  be  waa  not  made  a  party.    *    *    *    If  it  were 
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necessary  for  him  to  be  a  party  to  that  action  In   order  to  obtalB  the 
rights  of  those  whom  be  represents,  he  may  still  become  such  by  Interven- 
ing therein." 

We  find,  therefore,  no  jnstiflcation  for  interfering  in  any  way  with 
what  has  already  been  decided  and  disposed  of  by  the  courts  of  the 
Second  department,  nor  even  discussing  the  findings  as  made  upon 
the  trial  herein,  although,  in  passing,  it  may  not  be  improper  to  say 
that,  were  we  to  entertain  this  action,  we  should  feel  bound  to  fol- 
low the  adjudication  of  the  Second  department. 

We  think  that  the  supreme  court  should  not  entertain  the  action, 
and  that  it  should,  together  with  this  appeal,  be  dismissed,  with 
costs.    All  concur. 


(63  App.  Dlv.  86.) 

GRIFFITHS  T.  METROPOLITAN  ST.  RY.  CO. 

(Supreme  Codrt,  Appellate  Division,  First  Department.    July  9,  1901.) 

1.  Strbbt  Railroads — Nkolioencb— Qcestiok  fob  Jury. 

Where,  In  an  action  against  a  stFeet-railroad  company  for  injnries, 
the  Jury  might  find  from  the  evidence  that  the  plalntifT,  a  boy  be- 
tween 7  and  8  years  of  age,  walked  out  on  the  track,  «nd  stood  there 
10  or  15  seconds,'  waiting  for  a  car  to  pass  on  a  parallel  traclc,  being 
In  full  sight  of  the  motormsn  of  the  car  approaching  on  the  track 
on  which  he  stood,  and  that  no  signal  was  givoi,  the  question  of 
defendant's  negligence  was  for  the  Jury. 

&    SaHK — OONTRIBUTOKT   NeGLIOBITC*. 

The  question  of  plalntifTs  contributory  negligence  was  for  the  Jury.    • 
H  Same— EviDKNCK— Privileokd  Commcnicationb. 

A  boy,  having  been  Injured  by  a  street  car,  was  taken  to  a  near-by 
drug  store,  where  a  physician  volunteered  his  services.  About  10  days 
later  he  saw  the  boy  at  the  hospital,  and  the  latter  responded  to  in- 
quiries on  the  part  of  the  physician  as  to  the  details  of  the  accident, 
He/rf,  that  the  boy  was  Justified  In  considering  the  person  address- 
ing him  a  physician,  and  In  answering  him  freely,  and  his  state- 
ments were  not  admissible  against  him  In.  an  action  for  his  Injuries. 

Van  Brunt,  P.  J.,  a&d  Laugblln,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Harry  Griffiths,  an  infant,  by  Henry  Griffiths,  guardian 
ad  litem,  against  the  Metropolitan  Street-Railway  CJompany.  B^om 
a  judgment  dismissing  the  complaint  (66  N.  Y.  Supp.  801),  plaintiff 
-appeals.    Eeversed. 

Ai^ued  before  VAN  BRTICT,  P.  J.,  and  PATTEBSON,  O'BRIEN, 
INGBAHAM,  and  LAUGHLTN,  JJ. 

Frederick  E.  BuUows,  for  appellant. 
Oiarles  F.  Brown,  for  respondent. 

INGRAHAM,  J.  This  case  comes  before  us  upon  an  appeal  from 
a  dismissal  of  the  complaint  upon  a  trial  before  a  jury.  After  the 
testimony  was  completed  the  defendant  moved  to  dismiss  the  com- 
plaint upon  the  ground  that  the  plaintiff  had  not  shown  by  pre- 
ponderance of  proof  that  he  was  fi-ee  from  contributory  negligence, 
and  that  the  accident  was  caused  solely  by  the  negligence  of  the 
defendant.  The  court  reserved  the  decision  of  this  motion  until  after 
the  jury  should  have  passed  upon  specific  questions  submitted  to 
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them.  The  jury  answered  these  questions  in  favor  of  the  plaintiff, 
finding  tliat  the;  defendant  was  guilty  of  negligence,  and  that  the 
plaintiff  was  not  guilty  of  contributory  negligence,  and  assessed 
the  damages  at  f5,000.  After  this  verdict  had  been  rendered  the 
court  granted  the  defendant's  motion  to  dismiss  the  complaint,  upon 
w^hich  dismissal  judgment  was  entered,  and  the  plaintifl  appeals  to 
this  court.  The  decision  of  this  motion  was  reserved,  under  the 
permission  given  by  section  1187  of  the  Code  of  Civil  Procedure. 
That  section  provides  that: 

"When  a  motion  Is  mafle  to  nonsuit  the  plaintiffs  or  for  the  direction  of 
a  verdict,  the  court  may,  pending  the  decision  of  such  motion,  submit  any 
qaestion  of  fact  raised  by  the  pleadings  to  the  jury  or  require  the  Jury 
to  assess  the  damage.  After  the  Jury  shall  have  rendered  a  special  ver- 
dict upon  such  submission  or  shall  have  assessed  the  damage,  the  court 
may  then  pass  upon  the  motion  to  nonsuit  or  direct  such  general  ver- 
dict as  either  party  may  be  entitled  to." 

The  first  question  we  have  to  detennfee  is  whether  the  court  cor- 
rectly dismissed  the  complaint.  I  am  satisfied,  after  a  consideration 
of  this  testimony,  that  the  question  as  to  the  plaintiff's  contributory 
negligence  and  the  defendant's  negligence  was  for  the  jury.  The 
jury  could  find  from  this  testimony  that  the  plaintiff  walked  out 
upon  the  track  and  stood  there  10  or  15  seconds  waiting  for  cars 
to  pass  npon  the  other  track,  in  full  sight  of  the  motorman.  This 
vras  sufficient  time  to  enable  the  motorman  to  stop  the  car,  or  at 
least  give  a  signal  of  the  approaching  car  to  warn  the  plaintiff.  The 
jury  could  find  that  the  car  was  neither  stopped  nor  a  signal  given. 
Notwithstanding  this,  the  car  proceeded  until  the  plaintiff  was  run 
over.  This  would  certainly  justify  a  finding  that  the  motorman 
was  negligent  in  running  down  the  boy  standing  upon  the  track. 

As  to  the  plaintiff's  contributory  negligence,  I  also  think  that  was 
a  question  for  the  jury.  The  plaintiff,  at  the  time  of  the  accident, 
was  between  7  and  8  years  old,  and  the  same  care  is  not  to  be  ex- 
pected of  a  boy  of  this  age  as  of  one  of  more  mature  years.  Con- 
sidering the  age  of  the  plaintiff  and  the  surrounding  circumstances, 
I  do  not  think  that  he  would  be  said  to  be  guilty  of  contributory 
negligence  as  a  matter  of  law.  The  dismissal  of  the  complaint  must 
therefore  be  reversed. 

The  complaint  having  been  dismissed,  there  could  be  no  motion 
for  a  new  trial,  and  the  questions  presented  upon  such  a  motion 
are  not  before  us.  I  have,  however,  examined  the  record  with  care, 
and  have  come  to  the  conclusion  that  the  verdict  was  not  against 
the  weight  of  evidence,  so  that  either  the  court  below  or  this  court 
would  be  justified  in  granting  a  motion  for  a  new  trial,  if  one  had 
been  made. 

The  only  remaining  question  insisted  upon  by  the  defendant  is 
the  exclusion  of  the  testimony  of  a  Dr.  Moorhead,  who  saw  the 
plaintiff  immediately  after  the  accident.  This  witness  was  in  the 
neighborhood.  He  was  one  of  the  surgeons  employed  by  the  de- 
fendant. After  the  plaintiff  was  taken  to  a  drug  store  he  went  in 
to  see  him,  and  volunteered  his  services  to  stop  the  flow  of  blood 
until  the  ambulance  arrived.  He  subsequently  saw  the  boy  at  the 
hospital  10  days  after  the  accident    The  boy  was  then  in  bed  in  the 
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•ward,  and  the  witness  asked  him  to  tell  the  detaila  of  his  accident, 
to  which  the  plaintiff  made  a  reply.  He  certainly,  while  thus  at- 
tending to  the  boy  to  stop  the  flow  of  blood,  occupied  to  the  boy 
the  relation  of  physician,  and  when  the  witness  subsequently  went 
into  the  hospital,  after  the  amputation  of  the  boy's  1^,  and  asked 
him  questions  as  to  the  accident,  the  boy  was  justified  in  treating 
him  as  a  physician  who  had  attended  him.  His  going  to  the  hospital, 
having  no  previous  acquaintance  with  the  boy,  no  interest  in  the 
case  except  in  liis  professional  capacity,  and  attempting  to  obtain 
from  him  declarations  as  to  the  accident,  was  unauthorized  and 
impertinent.  Declarations  made  by  the  person  thus  severely  in- 
jured, made  to  a  physician  under  such  circumstances,  would  cer- 
tainly be  privileged.  Except  as  a  physician,  he  had  no  business  in 
the  hospital.  He  did  not  inform  the*  boy  that  he  came  as  a  repre- 
sentative of  the  defendant,  and  for  the  purpose  of  extracting  from 
him  an  admission  which  w^pld  tend  to  relieve  the  defendant  from 
liability.  Under  such  circumstances,  I  think  the  boy  was  quite  jns- 
tifled  in  considering  a  person  who  thus  addressed  him  as  a  phy- 
sician, and  who  answered  his  qpestions  freely  and  frankly,  with- 
out considering  that  his  answers  would  be  used  against  him  as 
admissions.  I  agree,  therefore,  with  the  learned  trial  judge  thiit 
this  testimony  was  correctly  excluded,  and  I  think  no  error  was 
committed  upon  the  trial  which  justifies  us  in  awarding  a  new  trial. 
By  section  1187  of  the  Code,  before  referred  to,  it  is  provided  that, 
"on  an  appeal  from  the  judgment  entered  upon  such  nonsuit  or 
general  verdict,  such  special  verdict,  or  general  verdict,  shall  form 
a  part  of  the  record,  and  the  appellate  division  may  direct  such 
judgment  thereon  as  either  party  may  be  entitled  to."  Upon  this 
appeal,  therefore,  we  think  the  nonsuit  should  be  set  aside,  and  a 
judgment  directed  upon  the  verdict,  with  costs. 

O'BBIEN  and  PATTERSON,  JJ.,  concur.    YAHf  BRUNT,  P.  J., 

dissents. 

LAUGHMN,  J.  This  action  Is  brought  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  by  the  plaintiff  through  the 
negligence  of  the  defendant  in  operating  a  car  on  its  uptown  track 
on  Columbus  avenue,  between  Ninety-Third  and  Ninety-Fourth 
streets,  between  the  hours  of  5  and  6  o'clock  p.  m.,  on  the  17th  day 
of  April,  1899,  in  consequence  of  which  it  is  alleged  that,  while  plain- 
tiff was  lawfully  crossing  the  avenue  in  the  exercise  of  due  care, 
he  was  struck  by  the  car,  thrown  to  the  ground,  and  his  ankle  was 
so  crushed  as  to  require  amputation.  The  learned  trial  judge  re- 
served his  decision  on  a  motion  for  a  nonsuit  at  the  close  of  the 
plaintiff's  case,  and  on  a  motion  for  the  dismissal  of  the  complaint 
at  the  close  of  all  the  evidence,  and,  pending  his  decision  thereon, 
submitted  the  material  questions  of  fact  to  the  jury,  under  section 
1187  of  the  Code  of  Civil  Procedure.  The  jury  found  that  the  inju- 
ries were  caused  by  the  negligence  of  the  defendant,  and  that  plain- 
tiff was  free  from  contributory  negligence,  and  assessed  the  dam- 
ages at  the  sum  of  $5,000.    The  court  then  further  reserved  its  de- 
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cision  on  said  motion  for  a  new  trial  made  hj  defendant  upon  the 
minutes  of  the  court  upon  all  the  grounds  specified  in  section  999 
of  the  Code  of  Civil  Procedure.  Subsequently  the  motion  for  a  dis- 
missal of  the  complaint  was  granted,  as  was  also  the  motion  to  set 
aside  the  verdict,  but  a  new  trial  was  not  ordered.  The  appeal  i» 
from  the  order  entered  upon  these  decisions,  which  recites  that  the 
complaint  was  so  dismissed,  and  that  the  motion  to  set  aside  the 
verdict  was  granted,  and  also  from  the  judgment  entered  which  dis- 
misses the  complaint,  pursuant  to  said  order,  without  awarding  a 
new  trial. 

The  first  question,  therefore,  presented  by  the  appeal  is  whether 
the  evidence  required  the  submission  of  the  case  to  the  jury.  If 
it  did,  the  judgment  dismissing  the  complaint  is  erroneous,  and  must 
be  reversed.  If  there  was  any  evidence  tending  to  show  that  plain- 
tiff was  free  from  contributory  negligence,  and  that  defendant  was 
guilty  of  negligence  which  caused  the  injuries,  the  plaintiff  thereby 
established  a  prima  facie  case  for  submission  to  the  jary;  and  while 
4:he  court  might  in  a  proper  case  set  aside  the  verdict  as  against 
the  weight  of  evidence,  and  grant  a  new  trial,  the  complaint  could 
not  be  dismissed,  and  the  action  be  thereby  terminated  without 
the  verdict  of  a  jury,  it  being  now  well  settied  that  such  contro- 
verted questions  of  fact  must  be  ultimately  determined  by  the  jury, 
and  that  the  court  may  not  usurp  the  functions  of  a  jury,  and 
finally  pass  upon  questions  of  fact.  McDonald  v.  Railway  Co.,  167 
]!J.  y.  66,  60  N.  E.  282;  Costello  v.  Eailroad  Co.,  162  N.  Y.  608,  57 
N.  E.  1107;  WiUiams  v.  Railroad  Co.,  155  N.  Y.  158,  49  N.  E.  672. 

Plaintiff  resided  at  101  West  Ninety-Third  street,  that  being  the 
northwesterly  corner  of  Ninety-Third  street  and  Columbus  avenue. 
At  the  time  of  the  accident  the  plaintiff  was  7  years  and  9  months 
old.  About  5  o'clock  in  the  afternoon  he  was  sent  out  on  errands 
by  his  mother.  He  first  went  to  Boch's  grocery  store,  which  was 
on  the  easterly  side  of  Columbus  avenue,  the  third  door  south  of 
Ninety-Fourth  street,  about  two-thirds  of  the  block  north  of  Ninety- 
Third  street.  According  to  his  evidence,  after  making  some  pur- 
chases at  the  grocery,  he  entered  a  florist's  store,  which  was  next 
door  to  the  south,  and  made  inquiries  about  some  palm  plants,  and 
then  passed  directly  out  to  the  curb.  He  testifies  that  he  stood  on 
the  curb  a  few  minutes,  watching  some  men  working  at  a  manhole 
on  the  same  side  of  the  street  and  a  little  to  the  south;  that  he 
then  started  directly  across  the  street  to  a  news  stand  to  get  a  paper ; 
that  when  he  came  near  the  first  or  north-bound  track  he  stopped 
to  allow  a  car  to  pass  northerly  thereon;  that  he  then  looked  to 
the  north  and  south,  and  saw  a  north-bound  car  at  Ninety-Third 
street,  and  a  south-bound  car  at  Ninety-Fourth  street,  but  none 
nearer,  and,  thinking  he  could  get  across,  he  proceeded  to  cross  the 
north-bound  track;  that,  after  stepping  upon  this  track,  he  paused 
for  the  car  approaching  on  the  south-bound  track  to  pass,  and,  it 
being  closely  followed  by  another,  he  remained  on  the  north-bound 
track  awaiting  the  passage  of  the  second  south-bound  car,  and  while 
it  was  passing  he  looked  southerly,  and  observed  a  car  about  three 
hoiTses,  or  50  or  75  feet,  distant,  approaching  rapidly  on  the  track 
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on  -which  he  -was  standing;  that  he  then  turned  around  to  step  off 
the  track  towards  the  east,  and  just  as  he  got  turned,  and  near  the 
edge  of  the  rail,  the  car  struck  him,  inflicting  the  injuries  complained 
of.  This  testimony  of  the  plaintiff  is  corroborated  by  that  of  several 
other  witnesses.  Other  evidence  was  offered  by  the  plaintiff  tend- 
ing to  show  that  the  car  was  running  at  the  full  speed  of  the  cable, 
and  that  its  speed  was  not  slackened,  nor  was  any  signal  or  warning 
given,  untU  after  it  stmck  the  boy.  In  these  circumstances,  the  ques- 
tion of  plaintiflTs  freedom  from  negligence  and  of  defendant's  negli- 
gence should  have  been  submitted  to  the  jury.  McDonald  v.  Rail- 
way Co.,  supra;  Costello  v.  Bailroad  Co.,  supra;  Legare  v.  Railway 
Co.,  61  App.  Div.  202,  70  N.  Y.  Suh>.  718;  Dunican  v.  Railway  Co., 
39  App.  Div.  497,  501,  57  N.  Y.  Supp.  326. 

The  complaint  having  been  dismissed  on  the  motion  for  a  non- 
suit and  for  its  dismissal  at  the  close  of  the  evidence,  the  decision 
on  which  was  reserved  pending  the  submission  of  the  special  issues 
to  the  jury,  pursuant  to  the  provisions  of  section  1187  of  the  Code 
of  Civil  Procedure,  the  appeal  must  be  determined  in  accordance 
with  the  practice  prescribed  by  that  section,  which  does  not  con- 
template a  motion  for  a  new  trial  or  a  consideration  of  the  weight 
of  evidence  by  the  trial  judge.  The  motion  to  set  aside  the  verdict 
and  for  a  new  trial,  therefore,  which  the  order  shows  was  entered 
on  the  minutes  of  the  court,  and  granted  to  the  extent  of  setting 
aside  the  verdict  but  without  awarding  a  new  trial,  must  be  disre- 
garded and  treated  as  a  nullity;  for  the  court  is  not,  on  motion 
for  a  new  trial,  authorized  to  dismiss  the  complaint.  In  accordance 
with  the  practice,  under  section  11&7  of  the  Code,  established  by 
the  opinion  of  this  court  in  Sullivan  v.  Bailroad  Co.,  37  App.  Div. 
491,  56  N.  Y.  Supp.  88,  the  case  contains  the  exceptions  taken  by 
the  respondent  as  well  as  those  taken  by  the  appellant,  and  it  be- 
comes our  duty  to  determine  whether  the  verdict  should  be  rein- 
stated or  a  new  trial  should  be  awarded. 

If  no  error  was  committed  upon  the  trial  or  in  the  submission  of 
the  case  to  the  prejudice  of  the  defendant,  and  if  the  verdict  is  not 
against  the  weight  of  evidence,  or  excessive,  judgment  should  be 
directed  thereon  in  favor  of  the  plaintiff,  inasmuch  as  we  have 
reached  the  conclusion  that  the  case  should  have  been  submitted  to 
the  jury.  The  defendant  called  Dr.  Moorhead  as  a  witness.  He 
testified  that  he  happened  to  be  passing  at  the  time  of  the  accident, 
and  that  he  rendered  first  aid  to  the  plaintiff  in  stopping  the  flow 
of  blood  prior  to  the  arrival  of  the  ambulance;  that  he  had  a  dis- 
pensaiy  appointment  to  the  hospital  to  which  plaintiff  was  taken, 
but  that  he  did  not  attend  plaintiff  as  a  physician,  or  have  anything 
to  do  with  his  treatment,  other  than  as  stated;  that  he  was  a  sur- 
geon in  the  employ  of  defendant,  and  10  days  after  the  accident  he 
called  at  the  hospital  to  see  the  plaintiff,  whom  be  had  not  seen  in 
the  meantime,  in  the  interest  of  defendant;  that  he  asked  plaintiff 
if  he  remembered  seeing  him  at  the  drug  store,  to  which  the  plaintiff 
replied  in  the  negative;  that  he  did  not  think  plaintiff  knew  he  was 
a  physician,  and  he  did  not  tell  plaintiff  he  attended  him  at  the 
drug  store,  until  after  plaintiff  made  the  statement  to  him  concern- 
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ing  the  accident  which  was  excluded  by  the  court;  that  he  did  not 
talk  with  plaintiff  about  his  present  condition,  or  about  treating 
him  as  a  physician,  but  solely  as  to  the  manner  in  which  the  acci- 
dent occurred.  Under  plaintiff's  objection^  the  court  excluded  the 
evidence  as  to  what  the  boy  said  to  the  doctor  on  that  subject,  and 
to  this  ruling  defendant's  counsel  duly  excepted.  We  think  this 
ruling  was  error.  It  appeared  presumptively  that  the  boy  did  not 
remember  the  witness,  or  know  that  he  was  a  physician,  and  it  is 
clearly  shown  that  the  doctor  was  not  treating  i^intiff,  and  that 
the  information  was  not  obtained  for  the  pnrpoae  of  aiding  in  his 
treatment.  The  statement  was  thei-efore  voluntarily  made,  the  same 
as  if  made  to  an  attendant,  nurse,  or  other  employ^  of  the  hospital, 
or  to  a  visitor,  and  it  did  not  come  within  the  provisions  of  section 
.*^34  of  the  Code  of  Civil  Procedure,  which  prohibits  a  physician  from 
disclosing  information  acquired  in  attending  a  patient  professionally, 
and  which  was  necessary  to  enable  him  to  act  in  that  capacity. 

This  error  precludes  the  reinstatement  of  the  verdict,  and  requires 
that  a  new  trial  be  granted,  with  costs  to  the  appellant  to  abide 
the  event. 


<63  App.  Dlv.  231.) 

TAYLOR  V.  TAYLOR. 

(Bnpreme  Oonrt,  Appelate  Dlvlslcm,  First  Department.    July  9,  1901.) 

1,  IIaKRIAQB— FORMBR    SPOtJBX    LlTINO — EFrBOT    OF— ABSEKOK    OF    HCBBAND— 

Law8ll896,  c.  272,  '§{  3,  4.  provided  that  the  marrla^  of  a  wife  while 
the  husband  is  llTlng  shonld  be  absolutely  void,  unless  the  husband 
Is  absent  for  five  successive  years,  and  not  known  by  the  wife  to 
be  living  daring  snch  time,  when  it  should  be  only  voidable.  A 
wife  whose  hnsband  had  been  absent  for  over  five  years  remarried, 
though  the  first  husttand  was  alive;  but  she  testified  that  she  made 
inquiries  and  learned  that  the  first  husband  was  dead,  though  she 
could  not  learn  the  particulars.  The  sister  of  the  first  husband  told 
the  wife  that  the  former  would  have  been  alive  if  the  wife's  conduct 
bad  been  different.  A  lawyer  told  the  wife  and  second  husband  that 
the  former  was  free  to  marry.  MeM,  that  the  marriage  was  not  void, 
but  only  voidable. 
t.  Same— EviDBNCK— Sdffioienct. 

Where  a  married  woman  contracts  a  second  marriage  in  the  honest 
belief  that  her  hnsband  is  dead,  a  new  marriage  contract  with  the 
aecond  husband,  on  the  parties  learning  of  the  subsequent  death  of 
the  firet  husband,  may  be  established  by  the  wife  by  evidence  of  liv- 
ing together  for  H  years  thereafter  and  holding  themselves  out  as 
husband  and  wife. 
•.  Same— DiasoiiTiTiON. 

Where  a  married  woman,  «upposlng  her  hnsband  to  be  dead,  con- 
tracts a  secend  marriage  while  he  is  living,  and  the  second  husband 
lives  with  the  wife  for  over  10  years  after  obtaining  knowledge  of 
snch  fact  and  of  the  subsequent  death  of  the  first  husband,  he  is 
not  entitled  to  a  dissolution  of  the  marriage. 

Appeal  from  special  term,  New  York  connty. 

Suit  for  separation  by  Catherine  Taylor  against  Washington  H. 
Taylor.  From  a  decree  of  separation  and  awarding  alimony, -and 
an' order  confirming  the  repoil  of  a  referee  fixing  the  amount  of 
alimony,  the  defendant  appeals.    Aflirmed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  PATTEESON,  O'BKIEX, 
INGRAHAM,  and  LAUGHUN,  JJ. 

Frank  R.  Lawrence,  for  appellant. 
Alexander  S.  Bacon,  for  respondent. 

LAUGHLm,  J.  The  complaint  alleges  that  plalntiflf  and  defend- 
ant ai'e  hasband  and  wife,  and  the  action  is  brought  to  obtain  a 
decree  of  separation  and  for  alimony,  upon  the  grounds  of  abandon- 
ment and  cruel  and  inhuman  treatment  on  the  part  of  the  defend- 
ant towards  the  plaintiil.  Plaintiff  and  defendant  were  married  in 
due  form  of  law  at  the  city  of  New  York  by  a  minister  of  the  Meth- 
odist Episcopal  Church  on  the  6th  day  of  January,  1871.  The  special 
term  found,  on  conflicting  evidence,  that  the  parties  lived  together 
until  the  year  1889,  and  this  finding  is  amply  supported  by  the  evi- 
dence. It  was  contended  by  appellant  upon  the  trial  that  the  al- 
leged abandonment  occurred  in  the  year  1886,  and  that  the  statute 
of  limitations  had  run  against  plaintiff's  cause  of  action.  It  was 
accordingly  substantially  admitted  by  the  defendant  that  he  had 
abandoned  and  wholly  failed  and  neglected  to  support  the  plaintiff 
since  the  year  1886.  The  answer  interposed  the  further  defense 
that  the  marriage  between  the  plaintiff  and  defendant  was  void  on 
account  of  the  fact  that  plaintiff  had  been  formerly  married,  and 
her  husband  was  then  living.  It  appears  without  controversy  that 
on  the  12th  day  of  January,  1860,  plaintiff  married  one  James  Denis 
at  Providence,  R.  I.,  and  that  Denis  did  not  die  until  the  15th  day 
of  August,  1878.  It  was  admitted  that  she  was  not  divorced  from 
Denis,  but  it  was  claimed,  and  evidence  was  offered  tending  to  show, 
that  prior  to  her  marriage  with  defendant  her  former  husband  had 
absented  himself  for  more  than  five  years,  during  which  time  he 
was  not  known  to  her  to  be  alive,  and  that  subsequent  to  his  death, 
and  with  full  knowledge  thereof,  she  and  defendant  agreed  to  bt 
and  become  and  live  together  as  man  and  wife,  and  continued  so 
to  do  for  about  11  years  thereafter.  According  to  the  testimony 
of  plaintiff,  she  lived  with  her  former  husband  about  a  year  and  a 
half  at  the  place  of  their  marriage,  and  last  lived  with  him  in  the 
city  of  New  York  about  the  year  1862,  when  he  disappeared,  after 
residing  in  the  last-named  city  a  few  months,  and  she  never  again 
saw  or  heard  from  him  directly.  She  says  that,  when  defendant 
became  interested  in  and  proposed  to  her,  she  told  him  of  her  for- 
mer marriage  and  of  the  disappearance  of  her  husband.  Plaintiff 
says  she  earned  her  own  living  by  making  soldiers*  clothes  in  the 
city  of  New  York,  and  that  in  1870  her  former  husband's  sister  re- 
ceived a  "dead  letter,"  and  that  she,  after  hearing  of  this,  went  to 
see  her  sister-in-law,  who,  after  speaking  of  the  letter,  ordered  her 
out  of  the  house,  saying  that  if  she  "had  put  up  with  Denis  he  might 
have  been  a  better  man,  and  he  would  be  living  to-day"  to  whiih 
plaintiff  replied  that  "it  was  better  he  was  dead  than  I."  Plain- 
tiff's testimony  further  shows  that  she  made  inquiries  of  her  friends 
and  her  former  husband's  friends  in  New  York  concerning  his  where- 
abouts, but  was  able  "to  find  out  nothing,  only  he  was  dead,  of 
course.    Some  people  said  he  went  to  the  war,  some  said  he  went 


Digitized  by 


Google 


Sup.    Ct.)  TAYLOR   V.  TAYLOR.  413 

to  HaTana,  some  people  said  he  went  to  Panama.  No  people  could 
give  me  any  account  of  him.''  The  evidence  of  diligent  inquiry  to 
ascertain  whether  or  not  the  former  husband  was  living  when  the 
second  marriage  ceremony  wae  performed  is  not  strong,  but  it  is 
evident  that  plaintiff  acted  in  good  faith.  She  testified  that  she 
explained  the  fact  of  her  former  marriage  to  her  husband  when  he 
proposed  to  her,  and  expressed  an  unwillingness  to  marry  until  she 
was  certain  of  the  death  of  her  former  husband  and  of  her  right 
so  to  do.  Thereupon  the  defendant  suggested  that  she  get  a  divorce, . 
-whereupon,  at  the  instance  of  defendant,  they  consulted  a  lawyer, 
by  whom  they  were  advised  that  she  was  at  perfect  liberty  to  re- 
marry. The  statute  declaring  that  a  marriage  is  absolutely  void  if 
contracted  by  a  person  whose  husband  or  wife  by  a  former  mar- 
riage is  living  expressly  excepts  cases  where  "such  former  husband 
or  wife  has  absented  himself  or  herself  for  five  successive  years 
then  last  past  without  being  known  to  such  person  to  be  living  dur- 
ing that  time."  Subdivision  3,  §  3,  art.  1,  c.  272,  I^ws  189G.  Such 
a  marriage  is  voidable,  and  becomes  void  only  when  its  nullity  is 
declared  by  a  court  of  competent  jurisdiction.  Sabdivision  5,  §  4, 
art.  1,  c.  272,  Laws  1896.  This  is  but  a  re-enactment  of  the  Re- 
vised Statutes,  without  material  change.  We  think  the  evidence 
fairly  brings  the  case  within  this  exception,  and  that  the  marriage 
between  plaintiff  and  defendant  was  not  void,  but  voidable  only. 

The  evidence  introduced  on  the  part  of  the  plaintiff  tended  to 
show  that  both  the  plaintiff  and  the  defendant  were  informed  of 
the  actual  death  of  Denis  in  the  year  1878.  The  plaintiff  and  three 
other  witnesses  gave  evidence  tending  to  show  tiiat  there  was,  in 
effect,  a  new  marriage  agreement  between  plaintiff  and  defendant. 
This  the  defendant  denied.  The  suflBciency  of  the  conversations 
testified  to  by  these  witnesses  to  constitute  a  valid  new  marriage, 
in  view  of  the  subsequent  cohabitation  of  plaintiff  and  defendant, 
and  holding  themselves  out  as  man  and  wife,  for  11  years  there- 
after, could  not  well  be  questioned,  and  is  virtually  conceded  by 
counsel  for  appellant.  It  is  not  contended  by  defendant  that  this 
evidence,  if  believed,  did  not  warrant  the  court  in  finding  a  remar- 
riage, but  it  is  urged  that  the  testimony  is  improper,  and  that  the 
uncorroborated  testimony  of  the  defendant  should  be  accepted,  and 
the  evidence  of  plaintiff  and  her  three  witnesses  discredited.  In  a 
case  like  this,  where  the  intercourse  between  the  parties  originated 
in  the  honest  belief  that  they  were  man  and  wife,  evidence  of  less 
probative  force  should  be  accepted  to  establish  a  new  marriage  con- 
tract after  the  only  obstacle  to  the  validity  of  the  former  marriage 
was  removed  by  the  death  of  the  former  husband. 

The  answer  contains  a  counterclaim  praying  for  a  decree  dis- 
solving the  marriage  with  defendant  on  account  of  plaintiff's  for- 
mer marriage.  Whether  this  is  a  proper  counterclaim  need  not 
now  be  decided.  The  conclusion  reached  on  the  last  question  con- 
sidered efTectually  disposes  of  all  questions  presented  by  this  an- 
swer. But,  if  that  were  not  so,  it  is  manifest  that  defendant  would 
not  be  entitled  to  the  relief  demanded.  As  has  been  seen,  the  evi- 
dence establishes  the  fact  that  before  presenting  the  question  to 
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the  court  he  lived  with  plaintiff  as  her  haaband  for  more  than  II 
jears  after  he  knew  that  her  former  husband  was  dead,  and  that 
the  former  husband  was  not  dead  on  the  6th  day  of  January,  187L 

The  question  as  to  the  amount  of  alimony  to  be  allowed  was  care- 
fully considered  by  the  learned  referee,  and  the  amount  awarded  is 
justified  by  the  evidence. 

These  considerations  require  that  the  judgment  and  order  ap> 
pealed  from  should  be  aJQirmed,  with  coats.    All  concur. 


(63  App.  Dlv.  14.) 

TRADESMEN'S  NAT.  BANK  ▼.  ODRTIS  et  at 
(Supreme  Oourt,  Appellate  Dlvtolon,  First  Department.    July  9.  1901.) 

1.   FLSADIMO — ARBWKB — AUSITDHENT  AFTER    ReTERSAL.. 

Where  a  case  was  reversed  on  the  ground  that  the  plaintiffs  were 
not  apprised  by  defendants'  answer  that  defendants  Intoaded  to  estab- 
lish that  their  acceptance  of  the  drafts  in  suit  was  conditional.  It 
was  proper  on  a  retrial  to  allow  defendants  to  amend  their  answer 
by  setting  up  such  a  defense  on  payment  of  all  the  accrued  costs. 
S.  Samb. 

The  (act  that  the  court  In  reversing  the  case  also  held  tbet  the 
evidence  was  not  sufQclent  to  establish  the  cantnict  on  which  defend- 
ants relied  to  show  a  conditional  acceptance  of  the  drafts  aued  oo 
does  not  require  a  reversal  of  an  order  allowing  defendants  to  amend 
their  answer  by  setting  up  such  contract. 

Appeal  from  special  term,  New  York  coun^. 

Action  by  the  Tradesmen's  National  Bank  against  Grove  D.  C^or- 
tis  and  another.  From  an  order  allowing  defendants  to  file  an 
amended  answer,  plaintiff  appeals.    Modified. 

For  former  opinion,  see  60  N.  -E.  429. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PA-TTTEKSON,  CyBBIES, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

A.  J.  Baldwin,  for  appellant. 

G.  R.  Carrington,  for  respondents. 

PATTERSON,  J.  This  appeal  is  from  an  order  allowing  the  de- 
fendants to  amend  their  answer  after  a  reversal  by  the  court  of  ap 
peals  of  a  judgment  in  their  favor,  and  the  direction  of  a  new  trial 
by  that  court.  The  action  was  brought  upon  two  drafts  drawn  by 
the  Natalie  Anthracite  Coal  Company  upon  the  defendants,  and  ac- 
cepted by  them,  and  indorsed  and  delivered  to  the  plaintiff.  The 
position  assumed  by  the  defendants  on  the  trial  of  the  action  was 
that  they  accepted  the  drafts  on  an  understanding  or  agreement 
that  coal  to  an  amount  equal  to  the  value  of  such  drafts  should  be 
delivered  to  the  defendants  before  the  maturity  thereof,  and  that 
such  drafts  should  be  paid  only  after  a  full  compliance  by  the  Na- 
talie Anthracite  Coal  Company  with  that  agreement;  that  the  plain- 
tiff, at  the  time  it  took  the  drafts,  had  full  knowledge  of  the  under- 
standing or  agreement  upon  which  the  defendants  accepted  them: 
and  that  no  coal  was  ever  delivered  by  the  Natalie  Anthracite  CJoal 
Company  to  the  defendants,  and  that  the  acceptance  was  without 
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consideration.    In  passing  upon  the  case,  the  court  of  appeals,  in  its 
oi)iiiion,  remarked  "that  the  plaintiff  was  not  apprised  by  the  an- 
swer that  the  defendants  intended  to  establish  any  such  defense, 
nor  -was  the  action  tried  upon  the  theory  that  thfe  plaintiff,  through 
its  cashier,  was  a  party  to  any  such  agreement."    The  defendants 
now  seek  to  meet  the  view  of  their  pleading  expressed  by  the  court 
of  appeals  by  setting  up  in  an  amendment  to  their  answer  ''that  the 
said  drafts  were  accepted  by  the  defendants  and  delivered  to  the 
plaintiff  on  and  in  pursuance  of  an  agreement  entered  into  between 
these  defendants,  the  Natalie  Anthracite  Coal  Company,  through  its 
present  president,  Nathaniel  Taylor,  acting  for  and  on  behalf  of  said 
coal  company,  and  the  plaintiff,  through  its  cashier,  Bobert  Wardrop, 
acting  for  and  on  behalf  of  plaintiff,    *    *    *    and  that  said  drafts 
should  not  be  collectible,  and  these  defendants  should  not  be  holden 
on  them,  in  case  of  failure  to  deliver  said  coal  as  aforesaid."    A 
motion  was,  therefore,  made  to  supply  what  was  regarded  by  the 
court  of  appeals  as  a  defect  in  the  answer.    It  is  trne  that  the  court 
of  appeals  did  not  fdace  its  reversal  simply  upon  a  defect  in  plead- 
ing, but  considered  the  whole  evidence  in  the  record,  and  held  that 
upon  audi  evidence  the  alleged  contract  relied  upon  by  the  defend- 
ants was  not  proven,  and  that  the  verdict  of  the  jury  on  the  trial 
of  the  cause  was  not  supported  by  evidence.    But  that  view  of  the 
record  before  the  court  of  appeals  does  not  require  a  reversal  of  the 
order  now  before  us.    The  defendants  may  have  additional  evidence 
not  presented  on  the  former  trial,  which  may  go  to  the  establish- 
ment of  their  defense,  and  to  prove  that  the  plaintiff  was  a  party 
to  the  agreement  set  forth  in  the  amendment  to  the  answer.    The 
order  allowing  the  amendment  was,  therefore,  properly  made,  but 
the  terms  were  entirely  inadequate.    The  defendants  were  required 
to  pay  150  costs.    They  should  have  been  required  to  pay  the  whole 
costs  of  the  action.    The  plaintiff  was  compelled  to  litigate  the 
cause  through  its  various  stages  until  it  finally  succeeded  in  the 
court  of  appeals,  and,  before  a  radical  change  is  made  in  the  issues, 
it  should  receive  a  proper  indemnity  for  the  expense  it  has  been 
put  to  in  the  assertion  and  protection  of  its  legal  right.    The  order 
should  be  modified  by  requiring  as  a  condition  of  leave  to  serve  the 
amended  answer  the  payment  of  all  the  taxable  costs  of  the  action 
to  date,  including  costs  on  appeal  to  this  court  and  the  court  of 
appeals.    At  the  same  time  permission  should  be  given  to  the  plain- 
tiff within  10  days  after  the  service  of  the  order  to  be  entered  hereon, 
and  the  payment  of  costs  to  be  provided  for  therein,  to  discontinue 
the  action  if  it  is  so  advised,  without  costs. 

The  order  must  be  modified  in  accordance  with  the  yiews  herein 
expressed,  without  costs  to  either  party  of  this  appeal.    All  concor. 
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DELAHUNTT  ▼.  CENTRAL  NAT.  BANK  OF  CITY  OF  NEW  TORK- 
(Supreme  Cotirt,  Appellate  DiyJslon,  First  Department    July  9,  1901.) 

1.  Banker's  Lien — Matured  Noteb — Deposit. 

Where  a  bank  held  matured  notes  of  a  firm  exceeding  the  amonnt 
of  the  firm's  deposit,  the  bank  had  a  Hen  on  the  deposit,  and  was 
entitled  to  bold  the  same  until  the  notes  were  paid. 

S.  Same — Receiver— Subbogation. 

A  firm  having  a  deposit  with  a  bank  which  beld  nnmatnred  notes 
of  the  firm  to  an  amount  greater  than  that  of  the  deposit  made  an 
assignment  for  the  benefit  of  creditors,  which  was  afterwards  set 
aside  at  the  suit  of  a  Judgment  creditor,  and  a  receiver  appointed. 
The  Judgment  appointing  the  receiver  was  not  recovered  until  after 
the  maturity  of  the  notes.  Beld,  that  the  receiver  was  merely  subro- 
gated to  the  rights  of  the  firm  as  of  the  date  of  his  appointment,  and 
hence  not  entitled  to  recover  the  amount  of  the  deposit. 

Appeal  from  trial  term.  New  York  comity. 

Action  by  John  Delahunty,  as  receiver,  against  the  Central  Na- 
tional Bank  of  the  City  of  New  York.  From  a  judgment  in  favor 
of  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUOHLIN, 
PATTERSON,  and  LAUGHLIN,  JJ. 

J.  Woolsey  Shepard,  for  appellant. 
George  A.  Strong,  for  respondent. 

Mclaughlin,  J.  The  firm  of  William  Campbell  &  Co.  on  the 
13th  of  December,  1S95,  made  a  general  assignment  for  the  benefit 
of  creditors.  At  that  time  it  had  on  deposit  with  the  defendant 
|1,13S.08,  and  the  defendant  then  held  two  unmatured  promissory 
notes  of  such  firm,  in  the  sum  of  |10,000,  each, — one  dated  the  4th 
of  September,  1895,  and  maturing  the  4th  of  January,  1896,  and 
the  other  dated  the  25th  of  October,  1895,  and  maturing  the  25th 
of  February,  1896.  Subsequent  to  the  making  of  the  assignment, — 
just  when,  does  not  appear, — H.  C.  Bennett  &  Co.,  creditors  of 
Campbell  &  Co.,  commenced  a  judgment  creditors'  action,  which 
was  prosecuted  to,  and  on  the  25th  of  February,  1897,  resulted  in, 
a  judgment  in  favor  of  the  plaintiff,  setting  aside  the  assignment 
as  fraudulent  and  void  as  to  Bennett  &  Co.,  and  appointing  the 
plaintiff  in  this  action  a  receiver  of  the  property  of  Campbell  &  Co. 
The  receiver  gave  the  bond  required,  and  entered  upon  the  discharge 
of  his  duties.  He  thereafter  demanded  from  the  defendant  the 
f  1,1 38.08  which  Campbell  &  Co.  had  on  deposit  at  the  time  the  as- 
signment was  made,  and,  the  defendant  having  neglected  and  re- 
fused to  comply  with  his  demand,  this  action  was  brought  to  recover 
that  sum,  together  with  interest  thereon.  The  defendant  by  its 
answer  denied  the  right  of  the  plaintiff  to  recover,  substantially 
upon  the  ground  that  it  had  a  banker's  lien  upon  this  fund,  and 
also  because  it  had  applied  the  same,  prior  to  the  time  the  plaintiff 
was  appointed  receiver,  towards  the  payment  of  the  indebtedness  of 
Campbell  &  Co.,  represented  by  the  notes  referred  to.  There  have 
been  two  trials  of  the  action.  Upon  the  first  trial  a  nonsuit  was 
granted  upon  the  ground  that  a  sufficient  demand  had  not  been 
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made  upon  the  defendant  prior  to  the  commencement  of  the  action, 
bat  on  appeal  the  judgment  was  reversed  and  a  new  trial  ordered. 
Delahunt.v  v.  Bank,  37  App.  Div.  4?4,  56  N.  Y.  Supp.  39.  On  the 
second  trial,  at  the  close  of  the  testimony,  each  of  the  parties  hav- 
ing moved  for  a  verdict,  the  learned  trial  justice  directed  a  verdict 
in  favor  of  the  defendant,  and  from  the  judgment  thereafter  en- 
tered the  plaintiff  has  appealed. 

There  is  no  dispute  as  to  the  facts.  The  judgment  by  which  the 
plaintiff  was  appointed  receiver  was  not  recovered  until  the  24th  of 
February,  1897.  The  receiver's  right  to  or  claim  upon  the  fund  in 
question,  therefore,  must  be  determined  as  of  that  date,  inasmuch 
as  it  is  not  claimed  that  he  acquired,  as  receiver,  a  lien  prior  to 
that  time.  In  this  connection  it  is  to  be  noted  that  there  is  noth- 
ing to  indicate  when  the  action  in  which  he  was  appointed  receiver 
was  commenced.  The  assignment  having  been  set  aside,  his  inter- 
est in  or  to  the  fund,  or  his  right  to  recover  against  the  defendant 
by  reason  of  its  withholding  the  same  from  Mm,  is  precisely  the 
same  as  Campbell  &  Co.'s  would  have  been  had  no  assignment  been 
made  He  occupies  the  place  of  Campbell  &  Co.  His  claim  is 
their  claim,  with  nothing  added  to  or  taken  from  it.  The  real  ques- 
tion then  is,  could  Campbell  &  Co.,  on  the  date  the  judgment  was 
recovered,  February  24,  1897,  have  successfully  maintained  an  action 
against  this  defendant  to  recover  the  fund  in  question?  Manifestly 
not,  and  for  this  reason:  When  the  judgment  was  recovered  the 
two  notes  referred  to  were  due,  and  the  defendant  by  reason  thereof 
had  a  lien  upon  all  moneys  in  its  possession  belonging  to  them.  The 
existence  of  a  lien  of  this  character  is  well  recognized.  "It  is,"  says 
Judge  Miller  in  Falkland  v.  Bank,  84  N.  Y.  145,  "part  of  the  law 
merchant,  and  well  established  in  commercial  transactions.  It  rests 
upon  the  principle  that,  as  the  depositor  is  indebted  to  the  bank 
upon  a  demand  which  is  due,  the  funds  in  its  possession  may  prop- 
erly and  justly  be  applied  in  payment  of  such  debt,  and  it  has,  there- 
fore, a  right  to  retain  such  fund  until  payment  is  actually  made." 
The  defendant,  when  the  judgment  was  recovered,  as  against  Camp- 
bell &  Co.,  unquestionably  had  the  right  of  set-off;  and  the  same 
right  existed  against  the  plaintiff,  who,  simply  by  operation  of  law, 
and  not  otherwise,  had  taken  Campbell  &  Co.'s  place.  But  the  ap- 
pellant seeks  to  escape  the  force  of  this  conclusion  by  asserting 
that  the  assignment,  while  not  binding  upon  him  or  Bennett  &  Co., 
is  nevertheless  binding  upon  the  bank,  and  that,  inasmuch  as  the 
assignment  was  made  before  the  notes  fell  due,  the  bank  neither 
has  a  lien,  nor  the  right  to  set  off  its  claim  against  Campbell  & 
Co.  against  the  money  which  it  held  to  their  credit.  The  fallacy 
of  the  contention  is  this:  When  Bennett  &  Co.  succeeded  in  setting 
aside  the  assignment,  that  moment  its  relation  to  Campbell  &  Co. 
was  precisely  the  same  as  though  no  assignment  had  been  made. 
If  this  be  true,  then  when  the  plaintiff  was  appointed  receiver  the 
defendant  not  only  had  what  is  termed  a  "banker's  lien"  upon  this 
fund,  but  it  also  had  the  right  to  apply  the  fund  which  it  held  to- 
wards the  payment  of  the  notes  which  had  then  matured.  It  does 
not  require  argument  to  demonstrate  that  the  plaintiff,  as  receiver, 
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conid  Dot  treat  the  assignment  as  void  so  far  as  it  affected  the 
claim  of  Bennett  &  Co.  and  then,  for  the  purpose  of  securing  that 
claim,  insist  that  it  was  valid  so  far  as  the  bank  was  concerned. 
Bennett  &  Co.  procured  a  decree  of  the  court  which  destroyed  the 
assignment,  and,  having  done  that,  it  was  thereafter  precluded  from 
asserting  that  the  assignment  was  valid  for  the  purpose  of  giving 
it  a  preference  over  other  creditors.  If  the  assignment  were  bad 
for  the  purpose  of  giving  Bennett  &  Co.  the  right  to  a  receiver,  it 
was  bad  for  all  purposes,  so  far  as  they  were  concerned.  The  re- 
ceiver owes  his  existence  to  the  fact  tliat  the  assignment  was  void, 
and  he  is,  therefore,  like  Campbell  &  Co.,  precluded  from  asserting 
its  validity  for  the  purpose  of  reaching  the  fund  in  question.  As 
already  indicated,  he  stands  in  the  same  position  that  Campbell  & 
Co.  would  have  sttiod  had  the  assignment  not  been  made;  and,  if 
the  assignment  had  not  been  made  at  the  time  the  receiver  was 
appointed,  no  one  would  seriously  contend  but  what  the  bank  had  a 
legal  right  then  to  hold  the  money  in  question,  and  apply  it  towards 
the  payment  of  the  notes  of  Campbell  &  Co. 

For  these  reasons,  we  are  of  the  opinion  that  the  jndgm^it  is 
right,  and  should  be  affirmed,  with  costs.    All  concur. 


<68  App.  Div.  119.) 

MARCANTONIO  V.  MtJRRAT. 

(Supreme  Court,  Appellate  Division,  First  Department    Jnly  9,  1901.) 

Nbouosnck— Injdbt  to  Child— MAOBiNERT—LiABiiiiTT  or  OpsRaTOR. 

PlalntlfTs  Bon,  a  boy  about  6  yeftjs  of  age,  wag  Injured  while 
playing  around  some  machinery  which  defendant  was  operating  on  a 
dock.  Defendant  did  not  own  the  machinery,  and  had  no  authority 
to  prerent  any  one  from  being  on  the  dock.  The  machinery  was  not 
left  unattended  or  in  a  condition  to  invite  careless  persons  to  tamper 
witli  It  The  doclc  was  a  private  one,  and,  while  boys  sometimes 
played  there,  there  was  no  evidence  that  they  had  played  near  the 
machinery  for  any  length  of  time.  There  was  no  showing  that  the 
machinery  was  carelessly  operated,  or  that  such  an  accident  could 
bare  been  foreseen.  Sdd  to  show  that  defendant  waa  free  from 
negligence. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Francesco  Marcantonio  against  Henry  Murray.  Prom 
a  judgment  in  favor  of  the  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.    Reversed. 

Arjmed  before  VAN  BRUNT,  P.  J.,  and  HATCH,  LAUGHUN, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Lawrence  P.  Mingey,  for  appellant. 
Lorenzo  Ullo,  for  respondent. 

INGRAHAM,  J.  This  action  was  commenced  against  the  defend- 
ant and  the  Consolidated  Gas  Company  to  recover  for  personal  in- 
juries received  by  the  son  of  the  plaintiff,  a  boy  about  5J  years  of 
age,  on  a  dock  owned  by  the  Consolidated  Gas  Company,  and  which 
the  defendant  occupied  in  unloading  boats  loaded  with  coke  for  the 
said  gas  company.    It  seems  that  on  the  24th  of  October,  1895, 


Digitized  by 


Google 


Sap.    Ct.)  MARCANTONIO    T.  UUBBAT.  419 

the  son  of  the  i>Iaintiff  was  playing  upon  this  dock  with  some  other 
boys.  In  running,  he  tripped  and  fell  upon  a  rope  which  passed 
around  a  wheel,  and  which  was  nsed  in  hoisting  coal  from  the  boats. 
In  some  way  his  hand  was  carried  by  the  rope  under  the  wheel, 
which  resulted  in  losing  several  of  his  fingers  and  injuring  his 
hand,  and  it  was  to  recover  for  this  injury  that  this  action  was 
brought.  This  wheel  was  about  15  feet  from  the  edge  of  the  water, 
and  abont  5  or  6  feet  from  the  engine  house,  and  the  rope  that  ran 
around  it  was  about  18  inches  from  the  ground.  This  hoisting  ap- 
paratus was  entirely  upon  the  dock,  and  on  the  day  of  the  accident 
was  operated  by  the  defendant,  Murray.  The  complaint  alleged  and 
it  was  proved  that  the  gas  company  owned  the  dock  and  the  prop- 
erty upon  which  the  engine  was  situated,  and  also  owned  the  en- 
gine, rope,  wheel,  and  plant  which  caused  the  injury  to  the  plaintiffs 
son.  It  appeared  that  this  dock  was  not  a  public  dock,  althou^ 
people  went  there  to  fish,  and  boys  to  play.  It  was  shut  off  from 
the  public  streets,  but  had  an  entrance  from  Pleasant  avenue ;  there 
being  an  open  space  between  the  land  side  of  the  dock  and  Pleasant 
avenue,  on  which  teams  drove  onto  the  dock.  There  was  no  evi- 
dence that  any  employ^  of  the  defendant,  Murray,  was  at  the  time 
of  the  accident  upon  the  dock,  or  that  Murray  had  anything  to  do 
with  the  erection  of  this  machinery;  that  he  maintained  it  in  the 
condition  that  it  was;  that  he  had  charge  of  the  dock  or  premises 
npon  which  the  machinery  was  erected,  or  was  responsible  for  it 
in  any  way,  except  the  mere  fact  that  at  the  time  he  was  operating 
the  machinery  in  unloading  a  boat  at  the  dock.  The  gas  company 
used  this  dock  for  the  storage  of  gas  pipes  and  other  material, 
and  at  the  time  of  the  accident  a  considerable  nnmber  of  the  pipes 
and  some  sand  were  stored  there.  Upon  the  trial  the  complaint 
was  dismissed  as  against  the  gas  company,  and  the  jury  found  a 
Terdict  against  Murray.  I  do  not  see  that  this  judgment  can  be 
BQstained  npon  any  principle.  Murray  was  not  responsible  for  the 
condition  of  the  dock,  or  for  the  fact  that  boys  were  allowed  to  play 
npon  it.  He  operated  a  plant  unloading  boats  for  the  company, 
the  machinery  and  plant  being  furnished  by  the  company.  So  far 
as  appears,  he  had  no  authority  to  keep  these  boys  off  the  dock. 
There  was  no  evidence  that  the  boys  had  been  playing  near  this 
machinery  for  any  length  of  time,  or  of  any  act  connecting  Murray 
with  the  accident,  or  which  made  him  responsible  for  the  conse- 
quences that  resulted  from  this  boy  tripping  against  the  rope. 
There  was  a  boy  playing  with  the  son  of  the  plaintiff  upon  the  dock, 
who  was  examined  as  a  witness..  He  testified  that  he  was  13  years 
old  at  the  time  of  the  trial,  which  would  make  him  about  9  years 
old  at  the  time  of  the  accident.  He  testified  that  as  the  boy  fell 
"the  man  pulled  the  rope  and  made  the  wheel  go,  when  the  boy  got 
hart,  and  the  man  said,  1  knew  you  would  get  hurt.' "  But,  who- 
ever this  man  was,  if  such  a  thing  happened,  there  was  no  evidence 
that  he  was  connected  with  the  defendant,  or  that  the  defendant 
was  responsible  for  his  act.  If  this  evidence  was  true,  the  injury 
was  cansed  by  the  act  of  the  man  on  the  boat.  The  defendant 
Murray  was  not  responsible  for  either  the  declarations  of  this  indi- 
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vidual,  or  for  any  act  of  his  which  caused  the  injury.  This  boy 
attempted  to  identify  a  person  in  the  court  room  as  the  man  who 
made  this  statement,  but  it  afterwards  appeared  that  this  man  was 
a  foreman  in  the  employ  of  the  gas  company,  and  had  nothing  to 
do  with  Murray.  This  machinery  nsed  for  tiie  unloading  of  coal 
was  extremely  simple.  So  far  as  appears,  it  was  in  perfect  order 
and  working  properly.  It  was  not  left  unattended,  in  a  condition 
to  invite  the  thoughtless  or  heedless  to  use  it,  but  was  being  properly 
worked  for  the  purpose  for  which  it  had  been  furnished  by  the  gas 
company.  While  there  is  evidence  that  boys  occasionally  went  upon 
the  dock  to  play,  there  is  not  the  slightest  evidence  to  show  that 
such  an  accident  as  happened  was  at  all  probable,  or  that  any  one 
carefully  operating  the  machinery  could  anticipate  that  the  accident 
would  happen.  The  defendant  had  no  authority  to  eject  anybody 
from  this  dock,  or  to  prevent  its  use  by  any  one  seeking  to  use  it. 
There  is  nothing  to  justify  a  finding  that  the  defendant  omitted 
any  act  in  the  operation  of  this  machinery  that  a  person  of  ordi- 
nary prudence  would  have  deemed  necessary,  or  that  the  accident 
which  actually  occurred  was  one  that  could  have  been  foreseen  or 
prevented  by  any  act  of  the  defendant.  There  is  nothing,  there- 
fore, to  sustain  a  finding  that  the  defendant  was  guilty  of  negligence. 
It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 


(63  App.  Dlv.  100.) 

MOORE  v.  ALEXANDER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1901.) 

1.  Bills  and  Notes — Indohsement — Indemnity — Demand — Necessitt. 

Allegations  that  the  maker  of  the  note  had  transferred  all  of  his  prop- 
erty to  a  third  person  to  indemnify  the  Indorser  were  not  sufflftlent  to 
excuse  the  holder  from  making  a  demand  on  the  maker  and  from  serv- 
ing notice  of  nonpayment  on  the  indorser.  In  the  absence  of  an  allega- 
tion that  the  Indorser  had  knowledge  of  the  transfer  or  had  accepted  It 

i.  Same— Maker's  Insolvency. 

The  fact  that  a  corporation  which  executed  a  note  was  Insolvent  did 
not  excuse  the  fallm-e  of  the  holder  from  making  a  demand  on  the 
corporation,  and  from  serving  notice  of  nonpayment  on  the  indorser. 

Appeal  from  special  term.  New  York  county. 

Action  by  George  W.  Moore  against  James  W.  Alexander  and 
others,  as  executors  of  the  estate  of  Henry  B.  Hyde,  deceased. 
From  a  judgment  in  favor  of  defendants  (68  N.  Y.  Supp.  888),  plain- 
tiff appeals.    Aflfirmed. 

Argued  before  VAN  BRUNT,  P.  .J,,  and  TATTEESON,  O'BRIEN, 
mGRAHAM,  and  LAUGHLIN,  JJ. 

Charles  P.  Mathewson,  for  appellant. 
Charles  B.  Alexander,  for  respondents. 

INGRAHAM,  J.  The  complaint  alleges  that  on  or  about  January 
15,  1891,  the  Pacific  Coal  &  Coke  Company,  a  corporation  of  the 
state  of  Colorado,  made  and  delivered  to  Henry  B.  Hyde  a  certain 


Digitized  by 


Google 


Bup.    Ct)  MOORE    y.  ALEXASDEB.  421 

promissory  note,  dated  Denver,  Colo.,  Januaiy  15,  1891,  in  and  by 
which  said  corporation,  for  value  received,  promised  to  pay  to  the 
order  of  said  Henry  B.  Hyde,  six  months  after  date,  fl5,000  at  the 
State  National  Bank  of  Denver,  with  interest;  that  at  the  time  of 
the  making  and  delivery  of  the  said  note  by  said  Pacific  Coal  & 
Coke  Company  to  said  Henry  B.  Hyde,  and  as  collateral  security 
for  the  pajment  thereof,  and  also  to  effectually  secure  and  indem- 
nify the  said  Henry  B.  Hyde  for  or  on  account  of  any  assignment, 
indorsement,  or  guaranty  of  said  note,  said  company  granted,  as- 
signed, sold,  and  conveyed  unto  William  K.  Varker,  trustee,  all  its 
property  and  estate  of  every  kind  and  description;  that  on  or  about 
the  1st  day  of  June,  1894,  the  said  Henry  B.  Hyde,  in  consideration 
of  the  sum  of  f  16,8.76.56  to  him  in  hand  paid  by  the  Colorado  Fuel 
&  Iron  Company,  also  a  corporation  of  the  state  of  Colorado,  duly 
indorsed,  and  delivered  so  indorsed,  said  promissory  note  to  said 
the  Colorado  Fuel  &  Iron  Company,  said  sum  being  the  full  amount 
of  said  note,  principal  and  interest;  that  no  demand  for  the  pay- 
ment of  said  note  was  made  upon  the  Pacific  Coal  &  Coke  Com- 
pany, nor  has  any  notice  of  nonpayment  thereof  been  given  by  the 
Colorado  Fuel  &  Iron  Company  to  said  Henry  B.  Hyde,  for  the 
reason  that  the  Pacific  Coal  &  Coke  Company,  under  and  by  virtue 
of  said  trust  deed,  had  assigned  as  aforesaid  and  transferred  to 
said  Henry  B.  Hyde  at  the  time  of  the  execution  of  said  note  all 
its  property  and  proi>erty  rights  as  security  for  said  note,  and  did 
not  at  that  time  possess,  and  never  thereafter  obtained  or  held,  any 
proi)erty  whatever,  other  than  that  embraced  within  the  said  trust 
deed,  and  that,  at  the  time  of  the  indorsement  and  delivery  of  said 
note  by  said  Hyde  to  the  Colorado  Fuel  &  Iron  Company,  the  Pacific 
Coal  &  Coke  Company  was  practically  defunct,  and  had  not  then 
for  a  long  time,  nor  has  it  since  then,  exercised  any  of  its  corporate 
powers;  and  that  said  omission  of  demand  and  notice  did  not  and 
could  not  operate  to  the  injury  or  damage  of  said  Henry  B.  Hyde 
as  indorser  or  otherwise. 

This  action  was  commenced  on  the  20th  of  December,  1899,  and 
to  the  complaint  the  defendants  demurred  on  the  ground  that  it 
does  not  set  up  facts  suflScient  to  constitute  a  cause  of  action.  It 
seems  to  be  conceded  in  this  court,  as  it  was  in  the  court  below, 
that  the  complaint  was  fatally  defective  unless  the  failure  of  the 
holder  to  demand  payment  of  the  note  from  the  maker  was  ex- 
cused. The  transfer  of  the  note  by  Hyde  to  the  Colorado  Fuel  & 
Iron  Company  is  alleged  to  have  been  made  on  the  1st  of  June, 
1894,  long  after  the  note  had  become  due.  It  was  at  that  time, 
therefore,  a  discredited  instrument,  having  been  nearly  three  years 
overdue.  The  effect  of  the  indorsement  and  delivery  for  a  valuable 
consideration  of  an  overdue  note  was  not  discussed.  The  rule,  how- 
ever, is  generally  stated  in  Daniel  on  Negotiable  Instruments  (volume 
1,  §  724a),  that  "after  maturity  negotiable  paper  still  passes  from 
hand  to  hand  ad  infinitum  until  paid.  Moreover,  the  indorser,  after 
maturity,  writes  in  the  same  form  and  is  bound  only  upon  the  same 
condition  of  demand  upon  the  drawer  and  notice  of  nonpayment 
as  any  other  indorser."     The  indorsement  of  a  negotiable  instru- 
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meut  ia  a  fresh  and  substantive  contract,  by  which  the  indorser  en- 
gages that  the  bill  or  note  will  be  accepted  or  paid,  as  the  case  may 
be,  according  to  its  purport;  but  this  engagement  is  conditioned 
upon  due  presentment  or  demand  and  notice.  Daniel,  Neg-  Inst. 
§  <J()9a.  The  obligation  of  an  indorser  is  therefore  essentially  one 
which  only  arises  upon  the  refusal  of  the  maker  to  pay  when  the 
note  is  presented  and  payment  demanded.  It  ia  conditioned  upou 
the  presentation  and  demand,  and,  in  the  case  of  a  note  transferred 
before  maturity,  the  right  to  hold  an  indorser  is  forever  lost,  un- 
less the  note  is  presented  to  the  maker  at  maturity,  payment  de- 
manded, and  notice  given  to  the  indorser.  I  assume  that,  as  to 
paper  indorsed  and  transferred  after  maturity,  no  liability  of  the 
indorser  wonld  arise  until  the  note  had  been  presented  to  the  maker, 
and  the  maker  had  refused  to  pay,  of  which  notice  was  given  to  the 
indorser.  The  question  that  seems  to  be  presented  is  whether,  by 
the  indorsement  and  transfer  of  the  note  by  Hyde,  he  became  at 
once  liable  to  the  holder,  although  no  demand  was  made  upon  the 
maker.  If  he  is  liable  now  upon  these  allegations  of  the  complaint, 
he  would  have  been  liable  the  day  after  the  note  was  indorsed  and 
transferred ;  and  yet  it  seems  to  be  assumed  by  all  of  the  authorities 
that  the  obligation  of  an  indorser,  whether  the  note  is  transferred 
before  or  after  maturity,  is  conditioned  upon  the  presentation  of 
the  note  to  the  maker,  with  a  demand  for  payment. 

The  plaintifif  relies  upon  a  class  of  cases  of  which  Bank  v.  Gris- 
wold,  7  Wend.  165,  seems  to  be  the  leading  case  in  this  state.  That 
was  a  case  of  a  transfer  of  a  promissory  note  before  maturity,  and 
the  question  arose  upon  a  demurrer  to  the  declaration.  The  action 
•was  against  the  defendant  as  an  indorser.  The  declaration,  after 
alleging  the  making,  indorsement,  and  delivery  of  the  note,  alleges 
that  after  the  making  of  the  note,  and  before  it  fell  due,  the  makers 
of  the  note  transferred  certain  goods,  chattels,  and  effects,  and 
assigned  certain  notes,  accounts,  debts,  and  demands,  the  property 
of  them,  the  makers,  to  the  defendant  and  one  Ford,  upon  trust 
to  dispose  of  the  property,  and  to  collect  the  debts,  and  out  of  the 
proceeds  thereof,  after  deducting  the  charges  of  the  trust,  to  pay 
the  debts  of  the  makers  in  a  certain  order,  and  first  to  pay  and 
satisfy  all  notes  and  debts  for  which  the  defendant  and  Ford,  or 
either  of  them,  were  bound  as  sureties  or  indorsers;  that  the  value 
of  the  property  and  debts  transferred  far  exceeded  the  charges  of 
the  trust  and  the  amount  of  all  notes  and  debts  for  which  the  de- 
fendant and  Ford  were  bound  as  indorsers  or  sureties;  and  after 
averrinj;  that  the  defendant  had  not  sustained  any  damage  by  rea- 
son of  tlie  note  not  having  been  presented  and  demand  made,  and 
his  not  receiving  notice  of  nonpayment,. the  plaintiffs  alk'.ye  prom- 
ise to  pay.  The  court  states  the  general  rule  that  the  undertaking 
of  an  indorser  is  to  pay  the  note  ujKjn  default  of  the  maker,  on  the 
condition  that  it  is  demanded  of  the  latter  at  maturity,  and  rea- 
sonable notice  of  the  refusal  is  given  to  him.  Then  attention  is 
called  to  an  exception  to  the  general  rule,  where  the  indorser,  at 
the  time  of  the  indorsement,  received  from  the  maker  property  equal 
to  the  amount  of  the  iudorser's  liability  to  the  maker,  or  a  transfer 
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of  all  the  property  of  tLe  maker,  that  in  such  a  case  the  indorser 
was  not  entitled  to  require  a  demaud  and  notice.  That  was  put 
upon  the  ground  that,  by  accepting  the  property  of  the  malier  to 
secure  the  payment  of  the  note,  the  indorser  became  the  debtor. 
Mr.  Justice  Bailey,  in  Brown  v,  Maffey,  15  East,  222,  places  this  ex- 
ception upon  the  ground  that  it  would  have  been  a  fraud  in  the  in- 
dorser to  call  upon  the  maker  of  the  note,  because  before  it  became 
due  the  maker  had  deposited  effects  in  his  hands  to  answer  the 
amount  of  the  indorsement,  and  therefore  he  had  no  right  to  com- 
plain of  the  want  of  notice.  So,  in  Bond  t.  Parnham,  5  Mass.  170, 
4  Am.  Dec.  47,  where,  before  the  note  became  due,  the  maker  be- 
came insolvent,  and  transfen-ed  to  the  indorser  all  his  property  to 
secure  him  against  all  the  notes  he  had  indorsed,  exclusive  of  the 
plaintiff's,  it  was  held  that  the  indorser  had  no  right  to  infsist  upon 
demand  or  notice  under  the  circumstances,  as  the  demand  would 
be  fruitless,  the  indorser  having  secured  all  the  property  the  maker 
had;  but  in  this  case  the  rule  is  recognized  that  the  mere  insolvency 
of  the  maker,  even  at  the  time  of  the  indorsement,  and  that  known 
to  the  indorser,  would  not  be  a  suflicient  excuse  for  a  failure  to  de- 
mand and  give  notice  thereof.  This  rule,  so  far  as  I  have  been  able 
to  observe,  has  been  confined  to  cases  where  the  indorsee,  before 
maturity  of  the  note,  held  suflScient  of  the  maker's  property  to  se- 
cure the  payment  of  the  note,  so  that  it  would  be  a  fraud  to  demand 
payment  of  the  maker,  or  where  the  maker  has  transferred  all  of 
his  property  to  the  indorser,  the  acceptance  of  which  by  the  indorser 
is  conclusive  evidence  that  the  indorser  has  taken  all  the  available 
steps  to  secure  himself,  had  he  notice  of  the  fact  that  the  maker 
had  refused  to  pay.  In  none  of  the  cases  that  I  have  examined 
has  demand  and  notice  been  dispensed  with  where  no  property  of 
the  maker  has  come  to  the  hands  of  the  indorser.  It  would  cer- 
tainly be  extending  the  rule  much  further  than  it  is  extended  in  any 
reported  case  to  which  my  attention  has  been  called  to  hold  that 
the  obligation  of  an  indorser,  which,  by  its  nature,  is  contingent 
upon  the  refusal  of  the  maker  to  pay,  and  notice  thereof,  became  an 
absolute  obligation  by  reason  of  the  maker  transferring  property 
to  a  third  person  to  hold  to  secure  the  indorsement,  when  such 
transfer  is  without  knowledge  of  the  indorser,  and  has  never  been 
accepted  or  acquiesced  in  by  him.  The  object  of  requiring  this 
demand  and  notice  was,  as  stated  by  Mr.  Justice  Nelson  in  Bank 
V.  Griswold,  supra,  "to  advise  the  indorser  of  his  situation,  that  he 
is  to  be  held  responsible,  so  that  he  may  take  such  steps  as  he 
thinks  proper  to  indemnify  himself  against  his  liability;  it  is  then 
his  business  to  take  up  the  note  and  obtain  security  from  the 
maker," — and  it  is  only  when,  because  of  some  act  of  the  indorser, 
the  nonpayment  by  the  maker  and  a  failure  of  notice  to  the  indorser 
cannot  possibly  operate  to  the  injury  of  the  indorser,  that  the  omis- 
sion is  excused.  The  mere  fact  of  insolvency  of  the  maker  is  not 
enough.  The  fact  that  the  maker  of  this  note  had  become  a  "prac- 
tically defunct  corporation,"  whatever  that  may  mean,  is  not  enough. 
The  fact  whieh  would  excuse  this  presentation  must,  as  I  under- 
stand it,  be  some  act  in  which  the  indorser  participated,  by  which 
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the  knowledge  of  the  fact  that  the  maker  would  not  paj  the  bill 
could  be  of  no  benefit  to  him.  In  this  case  there  is  no  allegation 
that  the  indorser  had  knowledge  of  this  transfer  of  the  property 
to  a  third  person,  or  ever  accepted  such  transfer  as  security  for  the 
payment  of  the  note. 

The  point  is  not  raised  by  the  defendant  that  this  contract  of  in- 
dorsement was  discharged  by  the  long  delay  in  which  no  demand  was 
made  upon  the  maker  of  the  note.  The  note  having  been  transferred 
after  maturity,  it  became,  in  ^ect,  a  demand  note,  and  I  do  not 
see  why,  in  oi^er  to  hold  the  indorser,  the  holder  was  not  bound 
to  present  it  within  a  reasonable  time.  The  note  was  indorsed  by 
Hyde  on  the  1st  of  June,  1894,  and  Hyde  died  on  the  2d  of  May, 
1899,  nearly  five  years  after  the  transfer.  It  may  well  be  that  with- 
in this  five  years  the  maker  has  become  practically  defunct,  but  cer- 
tainly it  does  not  appear  that  if  the  note  had  been  presented  for 
payment  within  a  reasonable  time,  and  Hyde  had  notice  of  that 
fact,  he  could  not  have  taken  proceedings  against  the  corporation, 
stockholders,  or  directors,  by  which  to  some  extent,  at  leaat,  he 
could  have  protected  himself  from  liability.  It  is,  however,  well 
settled  that  the  exception  upon  which  plaintiff  relies  is  based  upon 
a  transfer  of  the  maker's  property  to  the  indorser.  Such  a  transfer 
is  not  alleged. 

It  seems  to  follow,  therefore,  that  these  allegations  failed  to  bring 
the  case  within  the  exceptions  by  which  a  demand  and  notice  of  non- 
payment is  excused;  and  we  think  the  judgment  appealed  from  was 
right,  and  should  be  affirmed,  with  costs.    All  concur. 


<63  App.  Div.  211.) 

ROBINSON  V.  NEW  YORK  &  T.  S.  a  (X>. 
(Supreme  Court,  Appellate  Division,  First  Department    Jnly  9,  1901.) 

L  CaRBIKRS— CONNECTINO— Loss  BY  FiKE — LIABILITIES— EXEMPTIONS— BiLLS  OF 

Lading— Through  Bills. 

Freight  was  carried  by  a  railroad  under  a  bill  of  lading  providing 
for  its  delivery  to  the  consignee  or  a  connecting  carrier  at  the  terminus 
In  a  certain  city  in  Texas.  The  bill  was  headed,  "To  be  used  for  ship- 
ments to  any  part  of  the  United  States,"  and  provided  for  a  through 
rate  of  freight  to  the  piece  of  destination  in  Massachusetts  indicated 
on  the  margin,  the  freight  to  be  there  delivered.  Held  not  a  through 
bill  of  lading,  but  the  contract  of  the  first  carrier,  which  ended  at  its 
terminus,  so  that  any  exemption  of  such  carrier  from  liability  for  loss 
by  fire  did  not  extend  to  defendant  steamship  company,  to  which  it 
was  delivered  by  the  first  carrier,  and  it  was,  therefore,  liable  as  a  com- 
mon carrier  for  loss  of  the  freight  by  fire  while  stored  In  Its  freight 
house  awaiting  transportation  by  its  steamer. 

S>  8amk— Custom. 

Freight  was  delivered  by  a  railroad  to  defendnrit  for  transportation 
by  water  under  a  through  bill  of  lading  providing  that  the  freight 
should  be  subject  to  all  customary  conditions  of  water  transportation. 
Agents  of  defendant  and  others  testified  tliat  exemption  from  fire  was 
universally  inserted  in  bills  of  lading  issued  by  defendant  and  others, 
which  was  supplemented  by  the  introduction  of  bills  of  lading  of  de- 
fendant containing  such  exemptions,  but  did  not  show  that  such  exemp- 
tion attached  to  all  goods  carried  by  defendant  or  others;  and  that 
plaintiff  knew  of  such  limitations,  or  of  a  usage  or  cnstom  from  wbioh 
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notice  could  be  inferred.  Beli,  that  the  erldence  was  In&ufBclent  to 
show  that  such  custom  and  usage  had  the  force  of  law,  making  it  a 
part  of  the  bill  of  lading,  and  therefore  defendant  was  liable  as  a  com- 
mon carrier  for  a  loss  of  the  freight  by  fire  while  stored  in  its  freight 
house  awaiting  transportation  on  its  steamers. 
Patterson,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Charles  L.  Hobinson  against  the  New  York  &  Texas 
Steamship  Company.  From  a  judgment  in  favor  of  defendant,  plain- 
tiff appeals.    Reversed. 

Argued  before  HATCH,  McLAUGHLEN,  PATTEBSON,  INGRA- 
HAM,  and  LAUGHLIN,  JJ. 

Charles  E.  Hughes,  for  appellant 
Thomas  B.  Hewitt,  for  respondent. 

HATCH,  J.  The  plaintiff,  claiming  as  assignee  of  the  Slater 
Woolen  Company,  of  Webster,  Mass.,  brought  this  action  against  the 
defendant,  a  common  carrier,  averring  that  it  so  negligently  and 
carelessly  conducted  itself  in  its  business  as  carrier  tluit  certain 
■wool  belonging  to  the  Slater  Woolen  Company  was  destroyed  by 
Are,  and  lost  to  that  company.  It  appears  that  the  defendant,  known 
as  the  "Mallory  Line,"  has  for  many  years  run  a  line  of  steamships 
between  New  York  and  Galveston,  Tex.,  and  during  the  summer  of 
1896  its  steamers  sailed  from  Galveston  weekly.  It  had  large  freight 
sheds  on  the  wliarf  at  Galveston,  in  which  the  freight  delivered  to  it 
by  the  railroads  was  placed  until  it  could  be  loaded  on  the  steamer. 
The  Gulf,  Colorado  &  Santa  F^  Railway  Company  operated  a  rail- 
road from  Ban  Angelo,  Tex.,  to  Galveston,  and  the  Texas  Central 
Bailroad  operated  a  road  from  Walnut  Springs,  Tex.,  to  Morgan,  a 
point  on  the  line  of  the  Gulf,  Colorado  &  Santa  F6  road.  The  wool 
in  question  was  destroyed  by  fire  July  2, 1896,  in  a  shed  on  the  wharf 
used  by  the  defendant  in  Galveston.  It  consisted  of  parts  of  two 
lots,  viz.  one  lot  of  65  bales  of  banded  wool,  which  was  a  part  of  a 
lot  of  74  bales  shipped  from  San  Angelo,  Tex.,  on  the  Gulf,  Colo- 
rado &  Santa  F<S  Railway;  and  one  lot  of  102  sacks  of  wool,  which 
was  part  of  a  lot  of  156  sacks  shipped  from  Walnut  Springs  on 
the  Texas  Central  Railway.  Both  lots  were  shipped  by  J.  R.  Frank- 
lin, acting  as  agent  for  tiie  Slater  Woolen  Company,  and  were  de- 
livered in  different  parcels  at  different  times  by  the  Gulf,  Colorado 
&  Santa  F6  Railway  Company  to  the  defendant  at  Galveston.  At 
the  time  of  such  deliveries  there  was  no  steamer  of  defendant's  line 
in  the  port  of  Galveston,  a,nd  none  arrived  there  or  was  due  there 
until  after  the  fire,  such  deliveries  having  taken  place  after  the  de- 
parture of  defendant's  regular  weekly  steamer.  The  wool  was  re- 
ceived by  the  Gulf,  Colorado  &  Santa  F6  Company  and  the  Texas 
Central  Company,  respectively,  under  separate  bills  of  lading,  con- 
taining different  conditions  and  provisions.  When  the  Gulf,  Colo- 
rado &  Santa  F<?  Company  received  from  the  Texas  Central  Company 
the  wool  which  was  shipped  from  Walnut  Springs,  it  did  not  execute  • 
or  deliver  any  bill  of  lading  therefor,  and  the  Mallory  Line,  upon 
receipt  of  the  two  lots  of  wool  at  Galveston,  receipted  therefor  to  the 


Digitized  by 


Google 


426  71  NEW  YORK  SUPPLEMENT  (Sap.    Ct. 

and  1(6  New  York  State  Keporter 

railroad  deliveriDg  it,  bnt  did  not  issue  any  bill  of  lading.  It  is 
the  theory  of  the  plaintiff  that  the  defendant  is  liable  as  a  carrier 
for  the  loss  of  the  wool  burned,  and  not  as  a  warehouseman;  that 
the  bill  of  lading  issued  by  the  Gulf,  Colorado  &  Santa  F^  Bailway 
Company  was  not  a  tlu-ough  bill,  but  a  contract  to  carry  to  Galves- 
ton only,  and  that  the  defendant  was  not  entitled  to  the  benefit  of 
any  exemption  therein  contained;  and  that  the  Texas  Central  bill 
did  not  exempt  the  defendant  from  liability  for  loss  by  fire.  On 
the  other  hand,  the  defendant  claims  that  each  of  these  bills  of  lad- 
ing was  a  "through  bill,''  and  covered  the  wool  from  the  time  of 
its  shipment  down  to  and  including  the  time  of  its  destruction  by 
fire;  that  no  recovery  could  be  had  against  it  except  under  the  terms 
of  the  bills  of  lading,  and  that  under  those  bills  the  defendant  was 
not  liable  for  loss  by  fire  occurring  on  the  wharf  without  negligence 
on  its  part.  The  trial  court  held  and  decided  in  favor  of  the  de- 
fendant upon  these  questions,  and  judgment  was  entered  dismissing 
the  complaint  of  the  plaintiff,  from  which  this  appeal  is  taken. 

It  is  not  claimed  that  the  defendant  was  guilty  of  any  negligence 
in  respect  to  the  fire,  as  it  was  shown  that  the  fire  did  not  originate 
on  property  under  its  control.  The  rights  and  liabilities  of  the  re- 
spective parties  are  to  be  determined  upon  a  construction  of  the 
respective  bills  of  lading.  If  that  issued  by  the  Gulf,  Colorado  & 
Santa  F^  Bailway  Company  at  Ran  Angelo  is  to  be  construed  as  a 
through  bill,  then  it  is  clear  that  the  exemption  from  liability  con- 
tained therein  for  loss  happening  by  fire  inures  to  the  benefit  of 
the  defendant,  and  exempts  it  from  liability  for  such  loss.  As  to 
the  bill  of  lading  issued  at  Walnut  Springs  by  the  Texas  Central 
Bailroad  Company,  it  is  conceded  to  be  a  through  bill,  and  the  de- 
fendant is  entitled  to  such  exemption  from  liability  for  loss  by  fire 
as  is  expressed  therein.  The  questions  presented,  therefore,  are 
quite  dissimilar,  and  are  governed  by  different  considerations.  Mak- 
ing disposition  of  the  questions  in  the  order  presented,  we  find  that 
the  first  bill,  so  far  as  its  specific  terms  are  concerned,  was  a  con- 
tract for  the  carriage  of  the  wool  from  San  Angelo  to  Galveston, 
and  there  to  be  delivered  to  the  consignee  or  a  connecting  common 
carrier.  These  contracts  are  to  be  construed  most  rigidly  against 
the  canier.  Exemptions  from  liability  will  not  be  presumed,  but 
must  be  found  clearly  expressed  in  the  contract,  and,  if  there  be 
any  ambiguity,  it  will  be  resolved  against  the  carrier  (Edsall  t. 
Transi)ortHtion  Co.,  50  N.  Y.  6<U);  and  the  burden  of  proving  such 
exemption  is  upon  the  carrier  (.Jennings  v.  Bailway  Co.,  127  N.  Y. 
438,  L'S  X.  E.  ;i!)4).  It  is  clear  that  within  the  terms  of  the  body 
of  the  hill  the  contract  of  carriage  of  the  first  contracting  railroad 
company  terminated  with  the  delivery  of  the  goods  to  the  defendant 
at  Galveston,  and  by  such  delivery  it  discharged  fully  the  obligation 
which  rested  upon  it.  No  language  is  found  therein  which  stipu- 
lates for  any  exemptions  in  faxpr  of  the  defendant,  or  of  any  which 
inured  to  the  benefit  of  the  defendant  company,  and  no  exemption 
from  liability  as  to  it  was,  in  terms,  expressed  therein.  Besting 
the  case  here,  it  is  clear  that  the  defendant  would  not  be  exempted 
from  liability,  though  it  may  have  been  in  the  contemplation  of 
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the  shipper,  or  of  the  coiuigaee,  or  both  that  the  wool  should  be 
further  ti'ansported.  Under  such  circumstances  the  first  carrier  oc- 
cupies the  relation  of  a  mere  forwarder  of  the  goods  from  tlie  ter- 
minus of  its  carriage.  Such  relation,  however,  does  not  have  the 
etlect  of  making  its  stipulation  for  exemption  inure  to  the  benefit 
of  the  connecting  carrier,  nor  could  it,  for  any  purpose,  bind  the 
shipper  or  the  owner  of  the  goods.  This  was  clearly  decided  in 
Babcock  v.  Bailway  Co.,  49  N.  Y.  491,  and  in  Railroad  Co.  t.  Forsyth, 
61  Pa.  81.  Both  cases  have  been  uniformly  cited  with  approval  bj 
the  courts  of  this  and  other  states.  The  learned  trial  court,  how- 
ever, laid  hold  of  various  matters  which  appeared  upon  the  face  of 
the  bill,  from,  which  it  deduced  the  conclusion  that  it  was  the  in- 
tent of  the  original  parties  to  contract  for  through  shipment  of  the 
wool  to  the  place  of  destination.  The  matters  thus  deemed  sufii- 
cient  are:  (1)  That  the  bill  was  headed  "To  be  used  for  shipments 
to  any  part  of  the  United  States,  Canada,  or  Mexico,"  and  a  through 
rate  of  freight  was  agreed  upon  and  guarantied  to  Webster,  Mass. 
(2)  That  there  appeared  in  writing  upon  the  margin  of  the  bill  the  let- 
ter "S''  in  a  circle,  followed  by  the  words  "Webster,  Mass."  (3)  That 
by  writing  on  the  bill  it  appears  that  the  goods  were  consigned  to 
"Order  San  Angelo  National  Bank,  at  Webster,  Mass."  (This  was 
the  bank  which  had  made  advances  upon  the  wool.)  (4)  At  the 
bottom  of  the  bill,  and  just  preceding  the  signature  of  the  station 
master,  appeared  the  words,  '^Notify  Slater  Woolen  Co.,  Webster, 
Mass.,"  and  in  the  margin,  "The  Mallory  Line."  It  further  appears 
that  a  draft  was  attached  to  the  bill  of  lading,  and  forwarded  to 
Xew  York,  where  it  arrived  and  the  draft  was  paid  before  the  wool 
was  destroyed.  It  is  clearly  apparent  from  all  of  these  matters, 
and  from  the  bill  of  lading  itself,  that  the  wool  was  in  fact  ulti- 
mately destined  for  Webster,  Mass.,  and  that  it  was  to  be  delivered 
at  that  point  to  the  consignee.  Every  shipment  of  goods  from  one 
state  to  another,  and  from  points  long  distances  apart,  ahnost  of 
necessity  pass  over  the  lines,  either  of  rail  or  water,  of  many  sep- 
arate and  distinct  carriers.  But  it  has  never  been  supposed  that 
such  fact  characterizes  the  bill  of  lading  as  a  through  bill,  or  that 
appropriate  marks  indicating  the  ultimate  destination  of  the  goods 
determine  the  liability  of  a  common  carrier.  If  there  be  no  con- 
tract, and  it  receive  the  goods,  it  is  bound,  at  its  peril,  to  deliver 
them;  and,  if  it  does  not,  liability  attaches;  and,  if  there  be  any 
exemption,  it  must  be  found  in  the  contract  of  carriage.  The  par- 
ticular destination  of  the  goods,  therefore,  is  not  the  basis  upon 
which  the  liability  of  the  carrier,  or  the  exemption  therefrom,  is 
to  be  determined.  And  the  fact  that  the  shipper  bills  the  goods  to 
such  a  point  of  destination  as  will  necessarily  carry  them  over  the 
lines  of  successive  common  carriers  has  little,  if  any,  bearing  upon 
the  subject  of  a  connecting  common  carrier's  liability.  Liability  is 
made  to  depend,  not  upon  the  distance  that  the  goods  are  to  be  car- 
ried, or  the  number  of  the  carriers,  but  upon  the  terms  of  the  con- 
tract; and  if,  by  its  terms,  the  contract  of  the  carrier  covers  all  the 
lines  between  the  point  of  shipment  and  the  destination  of  the  goods, 
then  the  initial  carrier  becomes  liable  for  the  faithful  performance 
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of  duty  by  all  the  carriers,  and  each  one  is  entitled  to  such  exemp- 
tion as  is  contained  in  the  contract  of  carriage.  Jennings  v.  Bail- 
way  Co.,  supra.  But  where  the  first  carrier  only  contracts  to  carry 
to  and  deliver  to  another  carrier,  such,  connecting  carrier  is  not  enti- 
tled to  any  exemptions  by  virtue  of  that  contract  of  carriage;  and 
the  fact  that  it  was  known  at  the  time  of  shipment  that  the  goods 
would  go  over  different  lines  does  not  change  the  liability  of  the  car- 
rier, unless  it  stipulate  therefor.  Insurance  Co.-  v.  Wheeler,  49  N. 
Y.  616.  In  that  case  there  was  found  present  every  element  relied 
upon  by  the  learned  trial  court  to  characterize  this  bill  as  a  through 
bill  of  lading,  except  that  it  did  not  have  the  heading  which  appears 
upon  the  present  bill.  But  in  other  respects  the  case  is  stronger,  for 
therein  the  respective  carriers  contracted  for  a  division  of  the  freight 
rate,  the  through  rate  was  agreed  upon,  and  the  goods  were  delivered 
by  the  first  carrier  at  a  warehouse  common  to  both  carriers.  The 
contract,  however,  of  the  first  carrier,  as  in  the  present  case,  ended 
at  the  terminus  of  its  line;  and  while  the  goods  were  marked  for 
shipment  beyond  this  point,  and  the  bill  of  lading  issued  by  the  first 
carrier  had  marginal  notes  showing  the  ultimate  destination  of  the 
goods,  yet  it  was  held  that  stipulations  exempting  the  first  carrier 
from  liability  did  not  inure  to  the  benefit  of  the  second  carrier,  for 
the  reason  that  its  contract  to  carry  terminated  where  the  second  car- 
rier's begun.  So  in  this  case  the  contract  of  carriage  is  clear  and 
unambiguous.  It  was  written  into  the  bill  of  lading;  It  was  a  con- 
tract to  transport  from  San  Angelo  to  Galveston,  and  no  further; 
there  to  deliver  the  wool,  either  to  the  consignee  or  to  a  connecting 
common  carrier.  It  did  that,  and  that  contract  was  at  an  end.  The 
mere  fact  that  it  was  then  known  that  this  defendant  would  take  up 
the  carriage  of  the  wool  at  that  point  neither  adds  to  nor  takes  away 
from  the  obligation  of  the  first  carrier  under  its  contract.  There 
was,  therefore,  nothing  in  this  bill  of  lading  which  contained  any  ex- 
emption, or  contract  for  any,  which  could  inure  to  the  benefit  of  the 
defendant.  When  it  received  the  goods,  and  receipted  therefor,  it 
did  so  as  a  common  carrier,  and  its  liability  attached  as  such  eo  in- 
stanti,  and  this  relation  was  not  changed  by  the  fact  that  the  wool 
was  required  to  be  stored  pending  the  arrival  of  the  defendant's 
steamer.  London  &  L.  F.  Ins.  Co.  v.  Rome,  W.  &  O.  R.  Co.,  144  N. 
Y.  200,  39  N.  E.  79.  For  the  loss  of  the  wool  thus  received  the  de- 
fendant is  clearly  liable. 

This  disposes  of  the  question  presented  by  the  San  Angelo  bill  of 
lading.  As  we  have  before  observed,  it  is  conceded  that  the  bill 
of  lading  issned  by  the  Texas  Central  Railroad  Company  is  a  through 
bill,  in  consequence  of  which  the  defendant  is  entitled  to  be  pro- 
tected by  any  exemption  from  liability  within  its  terms.  There  is, 
however,  in  this  bill  of  lading,  no  express  exemption,  in  terms,  from 
loss  sustained  by  fire.  The  defendant  claims  exemption,  however, 
by  virtue  of  the  following  clause  in  the  bill : 

"It  is  farther  stipulated  that,  in  tbe  event  of  the  articles  herein  named 
being  conveyed  by  water  transportation  en  route  to  destination,  they  shall 
be  subject  to  all  customary  conditions  of  same." 


Digitized  by 


Google 


Sap.    Ct)  BOBI.NSON    V.   NEW    YORK   &  T.  8.  S.  CO.  429 

The  defendant  claims  that  there  is  a  well-established  usage  and 
custom,  and  generally  known,  that  in  contracts  for  the  transporta- 
tion of  goods  by  it  exemptions  are  always  inserted  covering  losses 
sustained  by  fire,  and  therefore  that  this  bill  of  lading  is  fo  be  con- 
strued as  though  it  contained,  in  terms,  such  exemption.  It  is  a 
well-settled  rule  of  law  that  the  general  course  of  business  in  the 
transportation  of  property  by  a  common  carrier,  when  it  appears 
to  have  been  generally  established,  may  be  shown,  and  will  govern 
in  the  construction  of  a  general  engagement  for  shipment  of  prop- 
erty, where  the  proposal  of  the  contracting  party  makes  no  reference 
to  the  exemptions  and  limitations  of  the  carrier.  Under  such  cir- 
cnmstances  the  shipper  is  to  be  regarded  as  contemplating  such 
usage  when  the  proposal  is  made  for  the  contract  of  carriage,  and 
the  carrier  will  be  protected  by  limitations  and  exemptions  con- 
tained in  a  bill  of  lading  issued  in  pursuance  of  such  contract.  Don- 
ovan V.  Oil  Co.,  155  N.  Y.  112,  49  N.  E.  678;  Robertson  v.  Steamship 
Co..  139  N.  Y.  416,  34  N.  E.  1053;  Hostetter  v.  Park,  137  U.  S.  30, 
11  Sup.  Ct.  1,  34  L.  Ed.  568.  In  making  application  of  this  rule  of 
law,  however,  it  is  to  be  borne  in  mind  that  the  carrier's  contract 
is  to  be  strictly  construed;  for,  as  we  have  already  seen,  it  is  an  in- 
novation upon  the  common-law  liability  of  carriers;  and  while,  un- 
doubtedly, it  must  also  be  construed  fairly,  and  enforced  according 
to  the  intention  of  the  parties,  yet  nothing  which  has  the  effect  of 
relieving  the  carrier  from  liability  is  to  be  taken  by  way  of  pre- 
sumption or  intendment.  In  order  that  custom  and  usage  may  be 
operative  in  the  interpretation  of  a  general  or  ambiguous  clause, 
it  must  be  shown  to  be  reasonable,  uniform,  well  settled,  not  in 
opposition  to  fixed  rules  of  law,  and  not  in  contradiction  of  the 
express  terms  of  the  contract,  and  of  such  a  character  as  will  be 
deemed  to  have  entered  into  the  contemplation  of  the  parties.  As 
said  by  Judge  Folger  in  Wells  v.  Bailey,  49  N.  Y.  464,  471,  10  Am. 
Rep.  407: 

"For,  strictly  speaking,  custom  Is  that  length  of  usage  which  has  become 
law.  It  is  a  usage  which  has  acquired  the  force  of  law  (Bouv.  Law  Diet, 
voce  'Custom';  Hursh  v.  North,  40  Pa.  241),  and  ignorance  of  the  law  will 
not  excuse.    A  general  custom  is  the  common  law  itself,  or  a  part  of  it." 

Such  custom  must  be  shown  to  have  been  known  to  the  parties 
when  the  contract  was  made,  and  to  have  been  so  generally  known 
as  to  raise  a  presumption  that  the  parties  had  it  in  mind  at  the 
time  of  the  execution  of  the  contract.  Rickerson  v.  Insurance  Co., 
149  N.  Y.  307,  43  N.  E.  856.  In  the  Donovan  Case,  supra,  usage 
and  custom  was  made  to  apply  for  the  reason  that  the  proposal  for 
shipment  was  silent  with  respect  to  any  limitations  or  exemptions, 
while  by  the  course  of  business  shown  to  have  been  known  to  the 
parties  such  stipulations  were  uniformly  inserted  in  the  contract. 
They  were  in  fact  so  inserted  in  the  contract  issued  by  the  defend- 
ant in  that  case.  There  was  at  no  time  any  dispute  as  to  the  nature 
of  the  eicemptions,  or  to  what  they  applied,  and  the  court  therein 
held  that,  such  stipulations  being  well  known,  the  original  proposal 
must  be  deemed  to  have  been  made  and  accepted  in  contemplation 
of  snch  uniform  usage.    In  the  Robertson  Case,  supra,  the  custom 


Digitized  by 


Google 


480  71  NEW  YORK  SUPPLEMENT  (Sop.   Ct. 

and  105  New  York  State  Reporter 

and  usage  shown  to  exist  related  to  a  shipment  bj  water,  where,  in 
fact,  for  a  part  of  the  distance,  the  goods  were  carried  by  land,  and 
m  uniform  course  there  had  never  been  any  deviation  by  the  car- 
riers from  such  a  method.  Therein  the  defendant  was  sought  to  be 
charged  with  liability  for  a  deviation  from  the  route  of  shipment, 
and  the  court  very  properly  held  that  there  was  no  deviation,  that 
no  goods  had  ever  been  carried  entirely  by  water  over  this  route, 
and  that  the  parties  must  be  held  to  have  contracted  for  such  method 
of  transportation.  It  is  at  once  apparent  that  this  case  differs 
radically  from  the  cases  cited,  or,  indeed,  from  any  to  which  our  at- 
tention has  been  directed.  The  rights  and  liabilities  of  these  par- 
ties are  to  be  determined  from  a  construction  of  the  language  which 
they  have  used  in  the  contract,  and  not  from  any  conditions  which 
existed  prior  to  its  execution,  except  so  far  as  usage  and  custom 
may  tend  to  aid  in  the  interpretation  of  its  terms.  The  language 
itself  is  quite  general  in  character,  and  extremely  uncertain  in  mean- 
ing. It  enabled  counsel  for  the  appellant  to  address  the  court  in 
serious  argument  for  its  entire  rejection  upon  the  ground  that  it 
was  void  for  uncertainty.  Assuming,  however,  that  effect  may  be 
given  to  it,  it  ia  clearly  evident  that  proof  establishing  usage  and 
custom  to  incorporate  an  exemption  from  liability  for  fire  upon  the 
part  of  the  carrier  must  be  clear,  cogent,  and  convincing.  Buch  is 
the  rule  required  by  the  carrier's  engagement.  The  defendant 
sought  to  establish  such  custom  and  usage  b^  calling  agents  of  the 
steamship  company  and  others,  who  in  form  testified  that  exemption 
from  fire  was  universally  inserted  in  bills  of  lading  issued  by  the  de- 
fendant and  other  water  carriers,  and  this  was  supplemented  by  the 
introduction  of  a  large  number  of  such  bills  of  lading,  containing  such 
exemptions.  An  examination  of  the  proof,  however,  shows  that  the 
statement  that  the  custom  was  universal  was  unsupported  by  any 
facts,  except  as  it  was  based  upon  the  bills  of  lading  introduced  for 
the  purpose.  We  think  this  testimony  entirely  insufficient  to  estab- 
lish a  customary  condition  for  exemption  from  loss  by  fire  as  enter- 
ing into  the  defendant's  contracts  for  carriage.  At  the  most  it 
showed  that  the  defendant  issued  bills  of  lading  containing  clauses 
of  special  limitation,  but  it  showed  no  more.  None  of  the  witnesses 
testified  that  the  defendant  did  not  carry  goods  upon  every  steamer 
which  sailed,  to  which  no  exemption  from  liability  as  a  common  car- 
rier was  attached.  For  aught  that  appeare,  the  bulk  of  the  prop- 
erty carried  by  the  defendant  had  attached  to  it  no  exemption  from 
liability  whatever,  and  the  case  is  destitute  of  any  proof  tending  to 
show  that  the  shipper  or  persons  generallv  contracting  for  shipment 
with  the  defendant  had  knowledge  of  such  limitations,  or  knowledge 
of  any  usage  or  custom  of  which  notice  would  be  presumed.  As  to 
the  innumerable  water  carriers,  some  proof  was  given  tending  to  es- 
tablish that  they,  or  some  of  them,  issued  like  bills  of  lading  contain- 
ing special  exemptions  from  liability.  But  even  these,  as  well  as  the 
defendant's,  were  not  uniform  in  character.  They  each  and  all  con- 
tained varying  stipulations  for  special  exemptions,  but  they  were  not 
uniform  in  character,  and  it  could  not  be  said  therefrom  that  a  uni- 
form rule  as  to  this  or  any  other  custom  was  established  as  a  uni- 
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versal  rule  of  usage.    But,  taking  the  whole  of  the  proof,  it  falls  short 
of  establishiug  such  custom  and  usage  for  the  exemption  here  claimed 
as  to  warrant  the  conclusion  that  it  had  the  force  of  law,  and  so  em- 
braced within  the  language  used  in  this  bill  of  lading.    Indeed,  to 
hold  that  the  strict  liability  of  a  common  carrier  can  be  impaired  and 
cut  down  by  such  proof  is  to  extend  the  doctrine  of  construction  lim- 
iting such  liability  beyond  any  adjudicated  case  to  which  our  atten- 
tion has  been  called.    Common  carriers  have  it  at  all  times  within 
their  power  to  stipulate  for  such  limitations  of  liability  as  the  law 
permits.    The  shipper,  in  ordinary  course,  is  required  to  accept  as  a 
condition  of  shipment  the  contracts  which  are  presented  by  the  car- 
rier for  him  to  execute.    Jt  is  common  knowledge  that  these  bills  of 
lading  are  made  up  very  largely  of  exemptions  of  the  carrier  from 
liability.    It  is  not  a  harsh  rule,  therefore,  which  holds  the  carrier  to 
a  strict  construction  of  the  contract  which  it  makes.    If  it  seeks  ex- 
emption, it  must  express  it  in  terms  which  the  shipper  can  under- 
stand, and,  failing  in  this,  it  may  not  ask  the  courts  to  resolve  doubt- 
ful and  nncertain  words  into  a  construction  which  exempts  from  lia- 
bility, wb«D  the  policy  of  the  law  requires  a  rigid  accountability  which 
the  carrier  itself  has  ordinarily  the  power  to  limit  if  it  chooses. 

It  follows  from  thes^  views  that  the  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event. 

IKGRAHAM,  McLAUGHLlN,  and  lAUQHLIN,  JJ.,  concur. 

PATTEKSON,  J.  I  concur  as  to  the  bill  of  lading  first  considered 
in  this  opinion,  but  I  dissent  as  to  the  views  expressed  therein  con- 
cerning the  second  or  through  bill. 


VAN  WOERT  V.  OLMSTEAD  et  aL 

(Supreme  Court,  Special  Term,  New  York  Ck>unty.    May  25,  1901.) 

L  Accomrmra— Plkdok  ov   tiroox— Plbdoi  bt  Pledgee— Salb—Surflub— 
Division. 

Several  customers  of  a  brokerage  firm  deposited  eertlflcates  of  stock 
with  the  firm  as  security  for  their  several  Indebtedness,  and  thereafter 
the  broilers  commingled  the  same,  and  pledged  them  for  their  own  debt. 
Subsequently  they  made  a  general  nsstgunient,  and  tbo«e  having  the 
certltlcates  sold  them,  and,  after  satlsfyiug  the  brokers'  debt  from  the 
proceeds,  a  surplus  remained.  Seld,  in  a  suit  for  an  accounting  by 
one  of  the  customers,  that  the  fund  should  be  divided  In  the  proportion 
to  the  interest  of  each  customer  after  deducting  his  indebtedness  to  the 
brokers. 

9.  Samb— Tbrdbr. 

A  tender  by  any  of  the  customers  to  the  brokers  after  the  pledge 
by  the  brokers  could  not  eliminate  the  lien  of  the  brokers  aa  a  factor 
in  the  account  as  against  such  customer. 

t.  Costs. 

The  costs  of  the  plalntllT  should  be  paid  out  of  the  fund,  Inasmuch 
as  a  disproportionate  part  of  the  burden  of  conducting  such  action  falls 
on  plaintiff,  while,  in  a  sense.  It  Is  for  the  common  advantage  of  all. 
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4.  Same. 

Those  with  whom  the  brokers  pledged  the  stock  having  been  paid 
In  full  at  the  expense  of  the  customers,  the  costs  of  the  former  should 
not  be  payable  out  of  the  fund. 

Action  for  an  accounting  by  William  Van  Woert  against  George 
M.  Olmstead  and  others.    Findings  of  referee. 

Eobert  M.  Boyd,  for  plaintiff. 

White  &  Otheman  (Howard  B.  White,  of  connael),  for  defendants 
Thompson  &  Mairs. 

J.  H.  Caldwell,  for  defendant  Swann,  as  assignee. 
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DALLAS  FLANNAQAN,  Eeferee.  This  is  an  action  for  an  ac- 
counting. The  subject  of  the  action  is  primarily  a  fund  in  the  hands 
of  the  defendants  Thompson  &  Mairs,  which  arose  in  the  following 
manner:  The  defendants  Olmstead  &  Taylor  were  stockbrokers,  and 
the  plaintiff  and  the  defendants  Pike,  Comstock,  Franklin  &  Seamans, 
and  defendant  Weeks'  assignor  were  customers  of  that  firm.  The 
plaintiff  and  these  customers  had  on  deposit  with  Olmstead  &  Taylor 
certain  stocks,  which  Olmstead  &  Taylor  held  as  collateral  security 
for  rarions  sums  due  on  their  several  accounts.  Olmstead  &  Taylor 
intermingled  these  securities,  and  re-hypothecated  the  whole  with  de- 
fendants Thompson  &  Mairs  for  a  larger  sum  than  was  due  them  from 
either  of  their  said  customers,  thus  converting  the  securities.  Doug- 
las V.  Carpenter,  17  App.  Div.  329,  45  N.  Y.  Supp.  219.  Olmstead  j^ 
Taylor  thereafter  failed,  and  made  a  general  assignment  to  defendant 
Swann,  and  Thompson  &  Mairs  then  sold  all  the  securities  pledged 
by  Olmstead  &  Taylor,  satisfied  Olmstead  &  Taylor's  indebtedness  to 
them  out  of  the  proceeds,  and  now  hold  the  balance  subject  to  the  out- 
come of  this  action.  There  is  no  issue  of  fact  in  the  case,  and  the 
only  question  of  law  is  in  what  manner  an  equitable  distribution  of 
this  fund  should  be  reached.  While  the  principles  are  well  settled 
which  entitle  the  various  claimants  to  follow  the  proceeds  of  their 
stock  into  this  fund,  and  which  entitle  them  to  a  preference  with  re- 
spect thereto  as  against  the  general  creditors  represented  by  the  as- 
signee (Sillcocks  V.  Gallaudet  [Sup.]  21  N.  Y.  Supp.  552;  Smith  v. 
Savin,  141  N.  Y.  315.  36  N.  E.  338;  La  Marchant  v.  Moore,  150  N.  Y. 
209,  44  N.  E.  770;  Whitlock  v.  Bank,  29  Misc.  Bep.  84,  60  N.  Y.  Supp. 
611),  none  of  the  many  counsel  engaged  have  pointed  to  any  author- 
ity which  states  what  method  should  govern  the  distribution  of  this 
fund,  and,  so  far  as  I  have  been  able  to  learn,  the  question  hns  never 
been  directly  considered  by  any  court  of  this  state.  Two  c  ..itcntions 
are  urged.  On  the  one  hand,  it  is  said  that  the  fund  should  be  di- 
vided in  the  proportion  of  the  "equities"  or  margins  of  the  various 
parties  in  their  respective  stocks ;  that  is  to  say,  in  proportion  to  the 
interest  of  each  creditor  in  his  stock  after  deducting  his  indebtedness 
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to  Olmstead  &  Taylor.  On  the  other  band,  it  is  contended  that,  in> 
aamuch  as  the  title  to  the  whole  of  his  stock  remained  at  all  times 
eiitirely\in  each  creditor,  the  distribution  should  be  made  in  propor- 
tion to  the  total  value  of  their  several  holdings  without  reference  to 
their  several  indebtedness  to  Olmstead  &  Taylor.  Where  the  fund  to 
be  distribation  is  equal  to  or  greater  than  the  aggregate  "equities"  or 
margins  of  the  various  creditors  in  their  stocks,  the  two  theories  will 
bring  about  the  same  result  when  these  two  facts  are  borne  in  mind: 
(1)  That  each  creditor  must  account  in  this  action  with  the  assignee 
as  well  as  with  the  other  creditors;  (2)  and  that  each  creditor  is  en- 
titled to  a  preference  over  the  assignee  as  to  every  part  of  the  fund. 
The  two  theories  bring  about,  however,  entirely  different  results 
where  the  amount  to  be  distributed  is  less  than  the  aggregate  "equi- 
ties" or  margins  of  the  various  creditors,  and  this  is  the  condition 
which  obtains  in  the  case  before  me.  A  simple  example  will  illus- 
trate the  operation  of  the  two  theories  under  the  condition  last  men- 
tioned. Let  us  suppose  that  the  value  of  the  stock  of  each  of  two 
creditors,  A.  and  B.,  is  f  1,000,  that  their  respective  indebtedness  to 
their  broker  is  $900  and  $100,  that  their  stock  was  repledged  by  him 
for  f  1,800,  and  that  the  fund  remaining  for  distribution  in  the  hands 
of  the  subpledgee  after  the  satisfaction  of  his  lien  is  f 200.  If  we  dis- 
tribute this  fund  on  the  second  theory,  A.  would  get  f  100  and  B.  flOO. 
If  we  suppose  the  estate  in  the  bands  of  the  assignee  to  be  utterly 
worthless  (as  is  apparently  actually  the  fact  in  the  case  at  bar),  we 
find  that  A.  and  B.,  being  equally  innocent,  and  who  fell  into  a  com- 
mon misfortune  through  the  same  wrong  of  their  common  broker, 
have  come  out  of  that  misfortune  on  unequal  terms.  A.  is  precisely 
as  well  off  financially  as  he  would  have  been  had  the  wrong  never 
been  committed,  and  had  the  broker  remained  perfectly  solvent  On 
the  other  hand,  the  entire  burden  and  loss  is  cast  upon  B.  When  we 
consider  that  their  property  was  intermingled  as  common  surety  for 
the  same  debt  (Smith  v.  Savin,  supra),  under  identical  circumstances, 
and  without  the  fault  of  either,  this  seems  a  most  inequitable  out- 
come. If,  now,  we  turn  from  this  theory,  and  apply  the  other  theory 
advanced,  we  find  that  by  a  division  under  that  theory,  viz.  in  pro- 
portion to  the  "equities,"  A,  would  receive  f20  and  B.  fl80,  so  that 
each  would  have  sacrificed  in  the  common  misfortune  the  same  per- 
centage (80  per  cent.)  of  what  he  would  have  received  had  that  mis- 
fortune never  occurred. 

While  a  division  on  the  theory  of  "equities"  seems  to  bring  about 
a  fair  result,  I  think  the  true  theory  for  the  equitable  solution  of  the 
question  is  found  by  approaching  it  from  a  different  standpoint.  Be- 
fore the  pledge  by  Olmstead  &  Taylor  was  ever  made  to  Thompson  & 
Mairs  (or  at  least  before  the  stocks  of  these  claimants  were  inter- 
mingled in  their  final  relations  under  the  pledge),  these  claimants  all 
stoc^  i^*  the  same  position.  The  stock  of  each  claimant  was  subject 
to  a  lien  in  favor  of  Olmstead  &  Taylor  for  the  amount  of  their  re- 
spective Indebtedness  to  them,  and  each  lien  had  been  placed  there 
by  their  respective  consents.  It  seems  to  me  the  amounts  of  the  liens 
placed  on  the  securities  by  the  consents  of  the  claimants  themselven 
nN.TJS.— 28 
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caanot  be  equitably  disregarded  in  the  disposition  of  this  case.  The 
amonnts  plaiced  upon  the  stocks  by  the  consents  of  the  claimants  and 
the  amount  placed  there  without  their  consents  are,  in  my  opinion- 
the  two  salient  factors  in  the  determination  of  this  matter.  Had  tlie 
stocks  been  intermingled,  and  pled^;ed  only  for  the  aggregate  liena 
or  indebtedness  of  all  these  parties,  no  one  o£  them  would,,  by  that  act 
alone,  have  been  substantially  injured.  It  was  vhea  an  additional 
lien  was  placed  there  over  and  above  the  lien  to  which  these  parties 
had  consented  that  the  substantial  injary  waa  done.  The  placing  of 
this  additional  lien  was  a  common  and  joint  misfortune,  due  to  the 
same  error  of  judgment  on  the  part  of  all  the  parties  in  intrusting  to 
Olmstead  &  Taylor  the  possession  of  all  the  indicia  of  title  to  their 
respective  stocks,  and  it  was  the  only  common  misfortune  to  which 
their  stocks  were  subjected.  The  several  liens  upon  the  stocks  for 
the  amounts  of  their  respective  indebtedness  did  not  represent  any 
common  misfortune,  but  represented  an  incident  to  their  independ- 
ent individual  speculations.  If  we  suppose  the  stocks  to  be  still  in 
the  hands  of  Thompson- &  Mairs,  and  the  conditions  precisely  the  same 
as  when  the  pledge  waa  made  to  them  and  the  intermin^ing  of  the 
stocks  consummated,  and  that  the  present  purpose  is  to  raise  the  nec- 
essary fund  to  release  the  stocks,  and  that  the  question  \a  how  it 
should  be  contributed  by  the  claimants,  it  seems  to  me  the  first  step 
would  be  to  call  upon  each  of  the  claimants  to  contribute  the  amount 
of  the  lien  which  was  placed  upon  his  stools  with  his  own  consent,  and 
in  the  pursuit  of  his  own  purposes.  Whatever  incumbrance  each 
claimant  individually  placed  upon  hia  own  atoek,  he  ought  to  stand 
for  individually.  The  question  would  then  axise  how  to  contribute  the 
amount  of  the  lien  which  was  placed  upon  the  stocks  without  the  con- 
sent or  fault  of  any  of  the  claimants,  but  by  the  same  misfortune 
common  to  all.  The  answer  is,  it  i^oald  be  contributed  in  such  a 
manner  that  each  claimant  would  sacrifice  the  same  percentage  of 
that  interest  in  his  stock  which  was  effected  by  the  common  wrong; 
in  other  words,  it  should  be  contributed  by  each  claimant  in  eqi^ 
proportion  to  the  interest  remaining  to  him  after  deducting  the 
amount  of  the  lien  created  by  his  -individual  action.  To  state  the 
jwocess  of  raising  this  fund  in  the  form  of  an  account:  Each  claim- 
ant should  first  be  credited  with  the  value  of  his  stock.  There  should 
then  be  deducted  the  amount  of  the  lien  created  by  his  individual  con- 
sent. From  each  balance  thus  remaining  there  should  then  be  de- 
ducted an  equal  proportion  thereof  sufficiently  large  to  make  up,  with 
the  amounts  already  deducted,  the  full  amount  of  the  fund  necessary 
to  be  raised.  If  this  be  the  equitable  manner  in  which  the  amount 
necessary  to  discharge  the  lien  of  Thompson  &  Mairs  should  have 
been  contributed  under  such  circumstances,  it  is  the  method  Thomp- 
son &  Mairs  ought  to  have  followed  in  satisfying  their  lien,  and  it 
must,  in  equity,  be  assumed  that  they  did  follow  it.  The  accounts  of 
the  claimants  should  be  stated  accordingly.  It  will  be  observed  that 
this  result,  as  an  arithmetical  proposition,  is  the  isame  as  a  division 
of  the  fund  remaining  in  the  hands  of  Thompson  &  Mairs  on  the  bas^ia 
of  tlie  "eqmties"  of  the  yarioua  claimants^  vi&  in  accordance  with  the 
first  theory  suggested. 
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It  IB  contended  that  certain  of  the  claimants  made  tender  of  the 
amonnts  of  their  indebtedness  to  Olmstead  &  Taylor,  and  that  this 
alters  the  case  with  respect  to  them;  that,  as  the  liens  of  Olmstead 
&  Taylor,  as  against  their  stocks,  were  discharged  by  these  tenders, 
the  existence  of  these  liens  as  a  factor  in  the  disposition  of  the  case 
was  thereby  eliminated.  The  tender  by  defendant  Comstock  is 
claimed  to  have  been  made  to  Olmstead  &  Taylor  after  the  pledge  by 
them  to  Thompson  &  Mairs,  but  before  the  general  assignment,  while 
the  tender  by  plaintiif  is  claimed  to  hare  been  made  after  the  assign- 
ment,  and  to  both  Olmstead  &  Taylor  and  to  their  assignee.  I  as- 
sume, without  passing  upon  the  questions,  that  the  facts  in  each  in- 
stance, as  proved  by  these  claimants,  show  a  valid  tender.  As  to 
any  tender  which  may  have  been  made  after  the  assignment  to  Olm- 
stead &  Taylor  and  to  their  assignee,  neither  Olmstead  &  Taylor  nor 
the  assignee  had  the  legal  power  to  obtain  and  deliver  the  stock  in 
compliance  with  the  tender,  so  that  there  was  no  opportunity  for  or 
possibility  of  its  acceptance  (Chamberlain  v.  Greenleaf,  4  Abb.  N.  C. 
ITS),  and  it  was,  therefore,  of  necessity  a  mere  ceremony.  I  cannot 
see,  however,  that  a  tender  at  any  time  after  the  pledge  of  the  stocks 
to  Thompson  &  Mairs  should  affect  the  result.  When  the  pledge  to 
Thompson  &  Mairs  was  made,  they  thereby  acquired  a  lien  on  the 
stocks  for  more  than  was  dne  Ohnstead  &  Taylor,  and  the  various 
claimants  involuntarily  became  co-sareties  for  the  lien  created  in  fa- 
vor of  Thompson  &  Mairs  to  the  extent  of  the  value  of  their  respec- 
tive stocks.  Notice  to  Thompson  &  Mairs  of  the  facts  would  have 
immediately  imposed  upon  them  the  duty  to  deal  with,  lie  stocks  ac- 
cordingly. Smith  V.  Savin,  supra,  and  cases  therein  cited.  If  the 
right  existed  at  that  time  in  favor  of  each  of  these  co-sureties  a? 
against  the  other  and  as  against  Thompson  &  Mairs  to  cause  Thomp- 
son &  Mairs  to  satisfy  their  lien  out  of  these  securities  in  the  manner 
above  indicated  (viz,  by  first  deducting  the  indiebtedness  to  Olmstead 
&  Taylor,  and  thereafter  pro  rata  to  the  balance  of  the  value  of  each 
claimant's  stock  remaining),  how  could  those  rights  be  altered,  and 
how  could  any  co-surety's  proportion  of  the  burden  be  equitably  in- 
creased by  a  mere  tender  to  Olmstead  &  Taylor?  The  method  of  stat- 
ing the  accounts  which  T  have  adopted  proceeds  on  the  theory  that 
each  claimant  first  is  charged  with,  or  contributes  from  the  proceeds 
of  his  stock,  the  amonnt  of  his  indebtedness  to  Olmstead  &  Taylor, 
and  thus  pays  this  indebtedness.  Surely,  a  mere  prior  offer  to  Olm- 
stead &  Taylor  to  pay  it  ought  not  to  operate  either  to  the  advantage 
or  disadvantage  of  parties  other  than  Olmstead  &  Taylor,  who  are  in- 
Toluntarilv  involved  in  a  common  misfortune.  If  is  contended  that 
the  case  of  Rhinelander  v.  Bank,  3B  App.  Div.  11,  55  N.  Y.  Supp.  229, 
is  in  conflict  with  the  method  of  stating  the  accounts  which  I  have 
indicated  above  as  the  correct  one,  and  that  that  case  is  authority  for 
the  proposition  that  the  fund  should  be  distributed  in  proportion  to 
the  total  value  of  the  stock  of  each  claimant,  without  any  regard  to 
his  "equity**  therein.  I  have  examined  this  case,  and  find  that  the 
qneation  tw  t©  whether  the  fund,  the  subject  of  that  action,  should  be 
divided  in  either  of  the  ways  contended  for  by  counsel  in  this  action, 
viz.  in  proportion  to  the  "equities"  of  the  parties,  or  in  proportion  to 


Digitized  by 


Google 


436  71  NEW  YORK  SCPPLKMKNT  (Slip.   CI. 

and  106  N*w  York  State  Reportor 

the  total  value  of  their  respective  stocks,  was  not  raised  or  discussed 
therein.  It  ia  true  that,  though  the  fact  does  not  appear  from  the 
opinion,  the  record  in  that  case  will  show  that  the  fund  was  actually 
distributed  by  the  referee  who  originally  heard  the  case  in  proportion 
to  the  total  proceeds  of  the  stocks  of  the  respective  claimants  with 
out  reference  to  their  several  indebtedness  to  the  subpledgor.  No 
complaint  of  this  disposition  was  made,  however,  before  the  appellate 
court,  nor  was  ita  correctness  questioned  there,  or  brought  to  the 
court's  consideration;  and  it  is  clear  that  no  review  of  the  disposi- 
tion made  by  the  referee  in  this  respect  was  intended  or  had.  On 
the  other  hand,  in  the  case  of  Whitlock  v.  Bank,  supra,  which  was 
disposed  of  by  the  court,  instead  of  by  a  referee,  the  contrary  method 
was  followed,  and  the  fund  distributed  in  proportion  to  the  "equities." 
In  respect  to  tender,  that  subject  was  discussed  in  the  Bhinelander 
Case  in  this  connection.  The  stock  of  one  Ayer,  being  free  and  clear 
in  the  hands  of  his  brokers,  was  intermingled  by  them  with  other 
stock  subject  in  their  hands  to  liens  in  their  favor,  and  as  thus  inter- 
mingled the  whole  was  subpledged  to  a  bank.  The  stocks  were  sub- 
sequently sold  by  the  subpledgee  (the  bank),  bringing  an  amount  in 
excess  of  its  lien,  which  surplus  was  the  subject  of  distribution  in  the 
Khinelander  suit  Ayer  claimed  that,  as  his  stock  was  free  and  clear 
when  intermingled  and  pledged,  he  was  in  a  position  of  priority  with 
reference  to  those  claimants  whose  stock  was  subject  to  a  lien  in 
favor  of  the  brokers  when  intermingled,  and  that  he  was,  therefore, 
entitled  to  the  whole  surplus  fund  to  the  exclusion  of  these  claim- 
ants. It  appeared  that  the  claimants  thus  sought  to  be  excluded  bad 
duly  tendered  the  amount  of  the  lien  which  was  against  their  stocks 
when  intermingled,  and  the  court  held  that  Ayer  was  not  entitled  to 
any  priority.  The  court  did  not  hold  that  Ayer  would  have  been  en- 
titled to  a  priority  had  no  tender  been  mad(>.  That  question  was  not 
raised  or  considered. 

Ck)sts  should  be  awarded  to  the  plaintiff  and  to  defendants  Thomp- 
son &  Mairs,  Pike,  Oomstoek,  Weeks,  and  Franklin  &  Seamans,  but, 
inasmuch  as  whatever  costs  are  made  payable  out  of  the  fund  must 
be  an  additional  burden  upon  parties  who  have  committed  no  legal 
wrong,  and  are  already  heavy  losers,  I  have  concluded  that  none  of 
the  costs  should  be  so  payable  except  the  costs  of  the  plaintiff.  The 
costs  of  the  other  parties  mentioned  should  be  awarded  against  Olm- 
stead  &  Taylor.  The  costs  of  the  plaintiff  should  be  made  payable 
out  of  the  fund,  for  the  reason  that  a  disproportionate  part  of  the 
burden  of  conducting  such  actions  as  this  necessarily  falls  upon  the 
plaintiff,  and  it  is,  in  a  sense,  borne  by  him  for  the  common  advan- 
tage. All  the  loss  which  has  fallen  on  the  various  claimants  herein 
has  been  sustained,  so  far  as  their  own  acts  are  concerned,  because 
they  committed  the  error  of  dealing  (in  the  usaal  way)  with  Olm- 
stead  &  Taylor.  As  Thompson  &  Mairs  dealt  with  them  also,  and 
have,  notwithstanding,  been  paid  in  full  at  the  expense  of  these 
clahnants,  I  do  not  think  any  further  penalty  should  be  placed  upon 
the  latter  for  the  benefit  of  the  former,  and  the  costs  of  ^ompson  & 
Mairs  should,  therefore,  not  be  payable  out  of  the  fund. 
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In  re  SCUUYLBB. 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1901.) 

X.  LiquoR  Tax  Law— Sales  of  Liquob  on  Btindat— Hotbl  Keepers. 

Where  a  petition  for  an  order  revoking  a  nquor  tax  certificate  alleged 
Tiolatlon  of  the  law  by  selling  liquor  on  Sunday,  an  answer  which  merely 
admitted  the  Issuance  of  the  certificate,  but  did  not  aver  that  it  was 
Issued  to  respondent  as  a  botel  keeper,  or  that  be  was  in  fact  a  hotel 
keeper,  did  not  entitle  him  to  prove  that  he  conducted  a  hotel,  and 
that  the  sales  were  within  the  exception  of  Liquor  Tax  Law,  g  31,  subd.. 
"k,"  permitting  botel  keepers  to  sell  liquor  on  Sunday. 

X  Bamb. 

Evidence  that  respondent  in  an  application  for  the  cancellation  of  a 
liquor  tax  certificate  conducted  a  hotel  and  dancing  pavilion,  and  that 
there  were  sleeping  rooms,  which  were  occupied,  and  a  dining  room, 
where  meals  were  served,  did  not  show  that  the  certificate  was  issued 
to  respondent  as  a  hotel  keeper,  so  as  to  be  a  defense  to  a '  charge  of 
selling  liquor  on  Sunday,  under  Liquor  Tax  Law,  |  81,  subd.  "k,"  per- 
mitting hotel  keepers  to  sell  liquor  on  Sunday. 

t.  Same — Hotbl — "Quests." 

Kespondent  conducted  a  hotel,  in  connection  with  which  was  a  dancing 
pavilion,  where  drinks,  sandwiches,  and  other  refr'eshments  were  sold. 
Liquor  was  sold  in  this  pavilion  on  Sunday,  each  purchaser  of  liquor 
being  required  to  also  purchase  food  to  the  extent  of  at  least  one  sand- 
wich. Seld,  that  such  purchase  of  food  did  not  make  the  purchaser 
a  guest  of  the  proprietor,  within  Liquor  Tax  Law,  S  31,  subd.  "k,"  pro- 
viding that  the  keeper  of  a  hotel  may  sell  liquor  to  the  guests  of  such 
hotel,  with  their  meals,  on  Sunday. 

Appeal  from  special  term,  New  York  county. 

Petition  by  Charles  E.  Schuyler  for  an  order  revoking  a  liquor  tax 
certificate  issued  to  one  Ernest  Borphuro.  From  an  order  denying 
the  application,  petitioner  appeals.    Beversed. 

Argued  before  HATCH,  McLAUGHLEN,  PATTERSON,  O'BRIEN, 
and  INGBAHAM,  JJ. 

J.  Aspinwall  Hodge,  Jr.,  for  appellant 
George  H.  Taylor,  Jr.,  for  respondent 

HATCH,  J.  This  proceeding  was  taken  nnder  section  28,  anbd. 
2,  of  the  liquor  tax  law.  It  is  admitted  that  the  respondent  had  a 
liquor  tax  certificate,  duly  issued  to  him  under  subdivision  1  of  sec- 
tion 11  of  the  liquor  tax  law,  permitting  him  to  traflic  in  liquors 
at  Nos.  2835,  2837,  and  2839  Broadway,  in  the  borough  of  Manhat- 
tan, New  York,  for  a  term  of  12  months  from  May  1,  1900,  which  at 
the  time  the  proceeding  was  instituted  had  not  been  surrendered  or 
canceled,  nor  transferred  in  accordance  with  the  provisions  of  the 
liqnor  tax  law.  Violations  of  the  law  in  two  particulars  are  al- 
leged, viz.  selling  liquors  on  Sunday  contrary  to  the  provisions  of  the 
statute,  and  having  open  the  entrance  to  his  bar  on  Sunday  for  pur- 
poses other  than  those  permitted  by  the  statute.  The  answer  puts 
in  issue  these  averments.  The  matter  was  referred  to  a  referee  to 
take  proofs  in  relation  thereto,  and  report  the  evidence  to  the  court. 
The  referee  took  the  proofs,  and  reported  the  same  to  the  court, 
with  the  testimony  taken  by  him;  and  upon  the  coming  in  of  the 
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report  the  special  term  denied  the  application,  without  opinion,  and 
without  making  any  findings  oif  fact  or  conclusions  of  law.  From 
the  order  thereupon  made  and  entered,  the  petitioner  appeals  to  this 
court. 

It  is  important  that  we  determine  first  whether  or  not  the  record 
shows  that  the  respondent  kept  a  hotel,  for  upon  that  fact  the  de- 
termination of  this  appeal  largely  depends.  It  is  contended  by  the 
appellant  that  the  respondent  has  not  brought  himself  within  the 
exception  of  subdivision  *V  of  section  31  of  the  liquor  tax  law, 
which  provides  that: 

"The  holder  of  a  liquor  tax  certificate  under  subdivision  one  of  section 
eleven  of  this  act  who  Is  the  Jcec^per  of  a  hoitel,  may  eell  liquor  to  the  grucsts 
of  Btich  hotel,  •  •  •  -with  their  meala,  or  Id  their  rooms  therein,  except 
between  the  hours  of  «Be  o'clock  and  five  o'clock  In  the  morning,  bat  not 
in  the  bar  room  or  other  similar  room  of  such  hotel." 

The  snbdlvisioai  then  defines  a  hotel,  the  meaning  of  the  term 
"guest"  as  used  in  the  act,  and  the  exemptions  of  hotel  keepers  from 
certain  provisions  of  the  law.    A  guest  is  defined  as: 

"(1)  A  person  who  in  good  faith  occupies  a  room  in  a  hotel  as  a  temporary 
home,  and  pays  the  regular  and  customary  charges  for  such  occupancy,  but 
who  does  not  occupy  such  room  for  the  purpose  of  having  liquor  served  there- 
in; or  (2)  a  person  wiio  during  the  houT«  when  meals  are  regularly  served 
'  therein,  resorts  to  the  hotel  for  the  purpose  of  obtaining  and  actually  orders 
and  obtains  at  stich  time,  .in  good  faith,  a  meal  therein." 

The  rule  is  well  established  that  if  a  party  relies  upon  the  excep- 
tion contained  in  the  part  of  section  31  in  favor  of  hotel  keepers, 
boua  fide  clubs,  otc,  he  must  plead  and  prove  the  facts  bringing 
him  within  the  exception.  Lrpmon  v.  Cosmopolitan  Olub,  28  App. 
Div.  127,  50  N.  Y.  Supp.  977.  It  is  insisted  that  the  req)ondent 
has  not  complied  with  this  rnle.  The  petitioner  avers  that  the  re- 
spondent made  application  "for  a  liquor  tax  certificate  to  trafBc  in 
liquors  *  *  •  under  subdivision  1  of  section  11  of  the  liquor  tax 
law,"  and  filed  a  bond  in  the  penal  sum  of  |l,600,and  paid  the  deputy 
commissioner  the  sum  of  |800,  and  that  such  commissioner  did,  pur- 
suant l!0  .«eotion  19  of  the  liquor  tax  law,  issue  to  the  respondent 
a  certificate  "showing  that  the  excise  tax  had  been  paid  by  the  said 
Ernest  Borpburo  to  traffic  in  liquors  as  specified  in  said  statement 
and  application."  These  allegations  are  admitted  by  the  respond- 
ent in  his  answer,  but  the  answer  contains  no  averment  that  the 
place  at  which  said  Rorphuro  was  to  carry  on  the  business  of  traf- 
ficking in  liquor  under  the  certificate  was  a  hotel,  or  that  he  was  a 
hotel  keeper,  or  that  his  application  so  stated,  nor  any  other  fact 
bringing  the  place  or  himself  within  the  exceptions  and  immuni- 
ties granted  to  hotel  keepers  by  the  statute.  The  deputy  commis- 
«ioner  of  excise  also  answered  the  petition,  and  averred  that  he  duly 
issued  to  respondent  a  certificate  under  subdivision  1  of  section  11 
<of  the  act,  but  he  does  not  aver  that  the  business  was  to  be  carried 
on  in  connection  with  the  keeping  of  a  hotel,  nor  that  the  require- 
ments of  the  statute  defining  hotels  (section  31)  had  been  complied 
with.    All  that  is  made  to  appear  by  the  petition  and  answers. 
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fherefore,  is  that  the  respondent  had  a  certificate  duly  isBned  to 
him  to  traflBc  in  liquors  under  subdivision  1  of  section  11  of  the 
liquor  tax  law.  As  that  subdivision  applies  generally  to  the  busi- 
ness of  trafficking  in  liquors  to  be  drunk  on  fbe  pfremises  where  sold, 
whether  in  a  hotel,  restaurant,  saloon,  store,  shdp,  booth,  or  other 
■piaice,  and  the  rights  of  the  holders  &re  different,  depending  upon 
the  character  of  the  business  in  connection  with  which  the  traffic 
in  liquors  is  to  be  carried  on,  it  is  apparent  that  it  is  essential,  if 
the  complaint  is  for  an  act  which  woidd  be  a  violation  of  the  act 
if  committed  in  a  saloon,  store,  shop,  or  booth,  bnt  not  if  committed 
in  a  hotel  by  one  carrying  on  the  business  of  a  hotel  keeper,  that 
the  person  against  whom  the  complaint  is  made  plead  all  of  the  ma- 
terial facts  bringing  him  within  the  •exception,  if  he  seeks  to  rely 
npon  such  exception  as  a  defense.  The  principal  charge  in  this  case 
18  selling  liquor  on  Snnday,  and  it  is  manifest  that  the  respondent 
was  not  entitled  to  prove  that  he  was  engaged  in  keeping  a  hotel 
at  the  place  designated  in  >  the  certificate,  and  the  reception  of  evi- 
dence of  such  fact  was  error.  However,  if  lie  had  been  entitled  to  in- 
terpose the  defense,  he  utterly  failed  to  show  the  facts  constituting 
the  place  a  hotel,  within  the  requirements  <ft  the '  statute.  Testi- 
mony wa«  received,  over  the  objection  of  counsel,  that  the  place 
was  conducted  as  a  hotel;  that  respondent  conducted  a  hotel  and 
dancing  pavilion;  that  there  were  a  dining  room  and  12  or  13  rooms 
apstairff;  that  the  dimensions  of  some  of  Uie  rooms  were  8  feet  by 
12,  and  some  were  larger;  and  that  they  were  furnished,  and  people 
could  and  did  live  in  and  occupy  them.  This  evidence,  made  up 
as  it  is  largely  of  conclusions,  giving  it  as  liberal  a  construction  as 
may  be,  falls  far  short  of  proTing  the  facts  required  by  subdivision 
^V  of  section  31  of  the  liquor  tax  tew,  and  does  not  even  tend  to 
prove  that  the  certificate  authorizing  the  trafficking  in  liquors  was 
issued  to  respondent  as  the  keeper  of  a  hotel.  It  is  equally  con- 
sistent with  the  fact  that  his  application  might  have  shown  that 
he  was  a  saloon  keeper  or  a  restaurant  keeper,  and  the  certificate 
issued  to  him  as  fluch.  It  follows  that  as  the  testimony  shows  con- 
clusively that  liquor  was  sold  and  drank  on  the  premises  on  Sunday, 
— «  day  on  which  sales  are  strictly  prohibited  by  the  statute,  except 
under  conditions  which,  as  shown,  the  reejjondent  has  not  brought 
himself  within, — the  prayer  of  the  petitioner  ^ould  have  been 
granted,  and  the  certificate  issued  to  the  respondent  revoked  and 
canceled. 

We  are  further  of  the  opinion  that,  had  it  been  averred  and  proved 
by  the  respondent  that  he  was  entitled  to  the  immunity  granted 
to  a  hotel  keeper,  the  evidence  as  to  what  took  place  on  Sunday, 
May  20,  1900,  shows  a  clear  violation  of  the  law.  It  appears  that 
the  premises  where  the  respondent  carries  on  business,  and  men- 
tioned in  the  certificate,  consist  of  a  low,  wooden,  two-story  build- 
ing, with  a  bar  in  one  comer,  and  in  the  rear  an  open  dancing  plat- 
form, covered  by  a  tent.  In  this  pavilion  or  tent  drinks  and  sand- 
wiches or  other  victuals,  if  ordered,  are  served  at  small  tables. 
There  is- a  "bouncer,"  and  also  signs  with  rules  against  swearing. 
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which,  it  is  contended,  show  the  manifest  determination  of  the 
proprietor  to  maintain  the  eminent  respectability  of  his  "place.'* 
On  the  afternoon  of  the  Sunday  mentioned,  et  3:30  o'clock,  two  wit- 
nesses testify  that  they  went  into  the  pavilion  and  sat  down  at  one 
of  the  empty  tables,  and  called  for  two  glasses  of  beer,  which  were 
served  to  them.  They  testify  that  they  ordered  nothing  to  eat,  and 
that  nothing  was  served  to  them  but  beer.  Men  and  women  were 
inside,  drinking  at  other  tables.  Dancing  was  going  on  in  the  cen- 
ter of  the  platform,  and  the  music  was  playing.  At  about  11  o'clock 
in  the  evening  they  returned  there,  and  remained  about  one  hour. 
On  this  visit  they  bought,  paid  for,  and  drank  beer.  Nothing  but 
beer  was  ordered,  nor  was  anything  to  eat  served  them.  The  same 
conditions  were  in  evidence  as  in  the  afternoon, — singing,  dancing, 
drinking,  and  disorderly  conduct.  It  is  not  denied  by  the  respond- 
ent that  he  sold  the  drinks  to  the  witnesses  as  testified  by  them, 
nor  does  he  pretend  that  they  were  served  with  a  regular  meal 
in  the  dining  room  or  in  their  private  ^oom;  but  he  seeks  to  make 
it  appear  that  every  one  who  procures  a  drink  at  his  "hotel"  on 
Sunday  must  become  his  "guest,"  by  partaking  of  a  bona  fide  sand- 
wich, at  least, 'and  that  the  custom  must  have  been  followed  in  this 
instance.  Let  us  give  him  the  benefit  of  the  doubt,  and  assume 
that  a  real  sandwich  was  served  with  each  glass  of  beer;  do  the 
facts  then  constitute  the  persons  served  "guests,"  within  the  mean- 
ing of  the  statute?  Did  they  resort  to  this  "hotel"  during  the  hours 
when  meals  were  regularly  served  therein  for  the  purpose  of  obtain- 
ing, in  good  faith,  a  meal  therein?  We  think  not,  but  that  the 
evidence  shows  that  the  serving  of  sandwiches  under  such  circum- 
stances was  a  mere  pretext  to  eVade  the  law.  It  is  not  serving  a 
meal  in  good  faith,  nor  does  it  constitute  the  respondent  the  keeper 
of  a  bona  fide  hotel,  so  as  to  entitle  him  to  the  protection  of  the 
exception  contained  in  the  law.  In  re  Lyman,  28  Misc.  Rep.  408, 
59  N.  Y.  Supp.  968.  The  custom  of  traflBcking  in  liquor  on  Sunday 
after  the  manner  of  the  respondent  (by  his  own  showing)  is  too 
clearly  contrary  to  the  express  provisions  of  the  statute  to  bear 
scrutiny,  and  should  not  be  countenanced. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
costs,  and  an  order  granted  revoking  and  cancehng  the  certificate 
of  the  respondent,  with  costs.    All  concur. 
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•  BRINTNAIiL  t.  RIOB. 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1901.) 

IdMITATIONB — NkVT   ProUISB — ScmCIBHCT. 

Where  plalntifC  made  an  accommodation  note  to  enable  defendant  to 
obtain  a  loan,  and  pledged  certain  personal  property  to  secure  such 
note,  subsequently  paying  a  portion  of  it  to  regain  possession  of  the 
pledged  property,  a  letter  of  defendant,  saying  that  he  would  see  that 
plalntltr  should  be  at  no  loss  In  the  transaction,  vras  a  sufBcient  acknowl- 
edgment of  Indebtedness  and  a  promise  to  pay  to  prevent  tb°e  running 
of  limitations. 

Van  Brunt,  P.  J.,  and  Mdjaughlln,  J.,  dissenting. 

Appeal  from  trial  term. 

Action  by  Norman  Y.  Brintnall  against  Samnd  M.  Bice.  From 
a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  HATCH,  MoLAUGHUN, 
O'BRIEN,  and  INGRABAM,  JJ. 

E.  A.  Alexander,  for  appellant. 
A.  W.  Venino,  for  respondent. 

INGEAHAM,  J.  The  defendant,  being  the  owner  of  100  barrels 
of  whisky,  and  desiring  to  obtain  a  loan  of  money,  requested  the 
plaintiff  to  execute  a  promissory  note,  which  would  enable  the  de- 
fendant to  obtain  the  loan,  upon  depositing  the  whisky  as  collateral 
securily,  from  one  John  Lyons,  a  liquor  dealer  doing  business  in 
Boston.  The  plaintiff  executed  his  promissory  note  to  the  order  of 
the  defendant,  and  delivered  the  same  to  him,  who  delivered  it  to 
Lyons,  and  obtained  the  loan.  The  defendant  gave  the  plaintiff  a 
receipt  for  the  note,  which  recited  that  it  was  received  in  payment 
of  100  barrels  of  Brintnall  pure  rye  whisky,  and  annexed  to  the 
receipt  was  a  clause,  "If  Brintnall  so  desires,  he  can  return  the  100 
barrels,  and  I  will  take  care  of  the  note."  Upon  the  evidence  and 
the  finding  of  the  trial  judge,  it  must  be  assumed  upon  this  appeal 
that  the  transaction  was  simply  an  arrangement  by  which  the  plain- 
tiff gave  to  the  defendant  his  accommodation  note  to  enable  the 
defendant  to  obtain  a  loan  of  money  with  the  whisky  as  security. 
This  note,  when  due,  seems  to  have  been  taken  up  by  another  note 
given  by  the  plaintiff  to  the  defendant,  which  was  also  discounted 
by  Lyons,  who  retained  the  same  100  barrels  of  whisky  as  collateral 
security;  but  when  the  second  note  was  delivered  to  Lyons  there 
were  added  25  barrels  of  other  whisky,  belonging  to  the  plaintiff, 
to  be  held  as  additional  security.  When  this  second  note  was  given, 
the  defendant  gave  to  the  plaintiff  another  receipt,  which  receipted 
for  the  note  for  $2,500,  and  also  stated  that  the  additional  whisky 
deposited  as  collateral  security  for  the  payment  of  the  note  was 
to  be  returned  to  the  plaintiff  when  the  note  was  paid.  The  receipt 
then  contained  the  following:  "The  part  of  agreement  of  Septem- 
ber 15,  1890,  wherein  I  agree  to  pay  the  note,  and  allow  Brintnall 
to  ret.  the  100  bbls.  of  pure  rye  whisky,  is  still  in  force,  and  a  part 
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of  this  agreement  to  the  amount  of  f2,344.38,  with  interett,  paid 
and  to  be  paid."  When  the  second  note  becdme  due,  in  May,  it  was 
not  paid.  The  plaintiff  never. received  the  proceeds  of  either  of  the 
notes,  and,  after  the  second  one  became  due,  the  plaintiff  paid  f  500 
to  Lyons,  in  order  to  have  returned  to  him  the  25  barrels  off  whisky 
which  he  bad  deposited  with  Lyons  as  additional  security  for  the 
note  given  for  the  defendant's  accommodation.  And  it  is  to  recover 
this  $500  that  this  action  is  brought. 

This  foOO  was  paid  by  the  plaintiff  on  August  26,  1891,  and  .upon 
these  facts  it  would  seem  clear  that  the  defendant  was  at  that  time 
indebted  to  the  plaintiff  in  that  sum.  The  principal  defense  was 
the  statute  of  limitations,  and,  in  order  to  take  the  case  out  of  the 
statute,  certain  letters  that  passed  between  t^  plain-tiff  and  the 
defendant  were  received  in  evidence.  The  action  was  commenced 
on  the  4th  of  October,  1898,  and  the  statute  has  run  unless  the 
idaintiff  can  produce  an  acknowledgment  of  the  iud£btedi>es8  or  a 
promise  to  pay  the  debt  within  six  years  of  the  commencement  of 
the  action.  Considering  the  relation  which  the  plaintiff  bore  to  this 
transaction;  that  he  advanced  his  note  to  enable  the  defendant  ttf 
borrow  money  of  Lyons;  that  when  that  note  had  become  due,  and 
was  not  paid,  he  had  given  a  new  note,  and  to  insure  the  discount 
of  the  new  note  be  had  advanced  25  barrels  lof  his  own  whisky  to  be 
heid  as  additional  collateral;  that -when  the  second  note  became  due, 
and  the  defendant  had  not  paid  it,  he  had  been  cmnpelled  to  pay 
to  Lyons  |500  to  obtain  possession  of  his  property,  which  f  500  was 
credited  on  account  of  the  note,  which,  by  the  agreement  between 
the  plaintiff  and  the  defendant,  the  defendant  -was  to  pay;  that  the 
plaintiff  had  been  constantly  'endeavoring  to  obtain  the  payment  of 
this  $500,  and  had  refused  to  have  anything  further  to  do  with  the 
transaction  until  it  was  paid, — the  letter  written  loy  the  defendant 
dated  December  21,  1892,  must  be  considered  an  express  promise 
to  pay  this  smn.  He  thene  says-:  -^Notwithstanding  that  you  bave 
done  some  very  foolish  talking,  entirely  uncalled  for,  I  wiH  see  that 
yon  will  be  at  no  loss  in  the  Lyons  transaction."  Tt  was  said  in 
Shaw  V.  Lambert,  14  App.  Drv.  267,  43  N.  Y.  Supp.  472: 

"There  must  be,  however,  an  acknowledgment  rof  a  debt  or  n  ipromlfle  to 
pay  a  debt;  and  In  dealing  with  each  particular  case  what  has  to  be  ascer- 
tained 1b  the  intention  of  the  -writer  of  the  Instrument  upon  which  Is  based 
the  acknowledgment  of  the  existing  liability,  or  the  new  promise  to  pay  the 
debt.  Was  It  his  Intention  to  acltnowledge  that  an  obligation  or  debt  existed, 
or  was  it  his  intention  to  promise  to  pay  a  demand  made  upon  him?  The 
writing  must  show  that  It  was  the  intention  of  the  writer  to  either  acknowl- 
edge the  debt  or  promise  to  pay  it." 

The  defendant  was  bound  to  pay  the  note  held  by  Lyons,  and  upon 
his  default  the  plaintiff  had  paid  $500  on  account  thereof.  The 
plaintiff  then  endeavored  to  obtain  from  the  defendant  the  repay- 
ment of  this  ?500,  and  when  the  defendant  wrote,  "I  will  see  that  you 
will  be  at  no  loss  in  the  Lyons  transaction,"  it  could  only  have  re- 
lated to  a  repayment  to  the  plaintiff  of  the  money  that  he  had  paid 
to  Lyons  on  account  of  the  note,  which,  as  between  the  plaintiff 
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and  "tlie  defendant,  tbe  defendant  was  bound  to  pay,  and  wludi  pay- 
ment was  essential  in  order  to  prevent  tbe  plaintiif  from  sustaining 
loBS.  In  the  case  of  Deposit  Co.  v.  Wead,  58  App.  Div.  493,  69  N. 
Y.  Supp.  518,  we  applied  tbe  same  principle,  but  held  that  in  that 
case  the  letter  of  the  defendant  was  not  a  promise  to  pay.  There 
is  no  uncertainty  as  to  the  rule.  The  only  question  is  whether  the 
writing  relied  on  to  take  the  case  out  of  the  statute  of  limitati<ms 
is  safBcient  for  that  purpose.  To  be  sufQcient,  it  must  acknowledge 
tbe  existence  of  the  liability,  or  contain  a  promise  to  pay.  In  this 
case  it  seems  to  me  that  there  was  contained  in  this  letter  such 
a  promise  to  pay  tbe  $500.  The  promise  in  this  case  was  not  con- 
ditional, as  it  was  in  the  case  of  Tebo  t.  Bobinson,  100  N.  T.  27, 
2  N.  £.  383,  and  I  cannot  see  that  that  case  has  anything  to  do 
with  this  question.  The  question  is  as  to  what  was  intended  by  tbe 
defendant  when  he  wrote  this  letter  of  December  21,  1892,  and  it 
seems  to  me  that  he  certainly  intended  to  promise  to  pay  to  the 
defendant  the  amount  that  plaintiff  had  been  compelled  to  pay  on 
the  Lyons  transaction,  which  was  necessary  to  prevent  tbe  plaintiff 
from  sustaining  loss. 

Tbe  judgment  api)ealed  from  should  be  affirmed,  with  costs. 

O'BRIEN  and  HATCH,  JJ.,  concur.    VAN  BRUNT,  P.  J.,  dissents. 

McLAtTGHLEN,  J.  (dissenting).  The  cause  of  action,  if  there  is 
one,  arose  on  the  26th  of  August,  1891, — the  time  when  the  plaintiff 
paid  out  9500  to  secure  the  return  of  his  oollateraL  The  action  was 
not  commenced  until  the  4th  of  October,  1898,  and,  as  conceded  in 
tbe  prevailing  opinion,  the  statute  of  limitations  had  then  run 
against  tbe  claim,  unless  ''the  plaintiff  can  produce  an  acknowledg- 
mait  of  the  indebtedness,  or  a  promise  to  pay  the  debt,  within  six 
years  of  the  commencement  of  the  action."  There  is  nothing  in  the 
record,  so  far  as  I  have  been  able  to  discover,  in  writing,  by  which 
the  defendant  recognizes  tbe  claim  set  up  in  the  complaint  as  bind- 
ing upon  him,  or  in  which  he  {womises  to  pay  the  same.  Unless 
there  be  such  writing,  then,  of  course,  the  statute  of  limitations  is 
a  complete  defense,  and,  it  having  been  pleaded^  the  judgment  must 
be  reversed.  A  writing,  to  take  a  case  out  of  tbe  statute,  must  show 
that  it  was  tbe  intention  of  the  person  by  whom  it  was  signed, 
not  only  to  acknowledge  the  validity  of  the  debt,  but  it  must  contain 
a  distinct  and  unequivocal  promise  to  pay  the  same.  Fletcher  v. 
Daniels,  52  App.  Div.  67,  64  N.  Y.  Supp.  861;  Shaw  v.  Lambert, 
14  App.  Div.  267,  43  N.  Y.  Supp.  470.  Here,  there  is  no  such  writing. 
The  facts,  in  brief,  are  as  follows:  Johii^  Lyons  held  100  barrels  of 
Golden  Harvest  whisky  and  25  barrels  l)f  Small  Grain  whisky  as 
collateral  security  for  the  payment  of  a  note  made  by  tbe  plaintiff, 
payable  to  the  order  of  the  defendant  four  months  from  date,  for 
tbe  sum  of  $2,323.61,  upon  which,  before  maturity,  the  plaintiff  paid 
|500  to  secure  the  return  to  him  of  25  barrels  of  the  whisky.  About 
a  year  after  this  payment,  Lyons  delivered  to  the  plaintiff  a  state- 
ment of  account,  by  which  he  charged  the  plaintiff  with  tbe  prin- 


Digitized  by 


Google 


444  71  NEW  YORK  SUPPLBMENT  (Sup.    Ct. 

and  105  New  York  State  Reporter 

cipal  of  the  original  note,  and  gare  him  credit  for  the  f 500  paid, 
and  also  for  2,309.72  gallons  of  whisky  at  40  cents,— 1923.88,— leav- 
ing a  balance  of  ?1,076.28.  From  this  statement  it  appears  that  the 
plaintiff  was  given  credit  by  Lyons  for  the  amount  which  had  been 
paid,  and  also  for  a  portion  of  the  remaining  collateral.  All  that 
the  correspondence  between  the  parties  shows  is  an  effort  to  arrange 
for  a  sale  of  the  balance  of  the  collateral  for  the  mutual  benefit  of 
all,  to  the  end  that  Lyons  might  receive  the  amount  of  the  loan, 
and  the  plaintiff,  if  possible,  made  good  for  the  payment  of  the  ?500 
before  mentioned.  Nowhere  in  the  correspondence  is  there  an  ac- 
knowledgment on  the  part  of  the  defendant  that  the  amount  due  is 
for  him  to  i>ay,  nor  is  there  any  promise  on  his  part  to  pay  anything 
to  the  plaintiff.  It  is  true  that  in  the  letter  bearing  date  the  26tli 
of  August,  1892,  he  wrote  the  plaintiff: 

"I  did  agree  to  take  care  of  your  first  note,  which  I  carried  out  I  did  not 
agree  to  take  care  of  It  for  life.  •  •  •  I  don't  thiuk  there  will  be  any 
loss,  80  there  Is  no  use  crying  before  you  are  hurt  Just  as  soon  as  I  get  to 
Boston, — I  am  coming, — I  will  arrange  to  have  a  set-to  with  you." 

On  October  4,  1892,  the  plaintiff  wrote  the  defendant: 

"Yours  of  yesterday  at  band.  This  is  all  satisfactory,  only  yon  don't  say 
anything  about  the  $500  paid  by  me  to  Lyons;"  to  which  the  defendant 
replied:  "I  have  yours  of  yesterday.  It  appears  to  me  the  $500  you  speak 
of  was  advanced  on  the  26  Small  Grain,  ^,  although  I  have  not  the  state- 
ment before  me,  but  I  recollect  that  Lyons  advanced  forty  cents  on  the 
Golden  Harvest;  so.  If  you  will  accept  draft  on  the  basis  of  forty  cents  on 
the  25  barrels,  it  will  be  all  right  when  I  settle  the  matter  with  Mr.  L." 

On  the  following  day  the  plaintiff  wrote  the  defendant  as  follows: 

"Tours  received.  As  I  wrote  you,  I  will  not  pay  for  25  barrels  of  the 
Harvest  unless  I  get  the  $500,  with  Interest  allowed.  _A11  other  matters  con- 
nected wiA  the  transaction  can  be  settled  when  you  come  on,  and,  unless 
it  is  so  arranged,  I  expect  Lyons  will  commence  a  suit  of  some  kind;  but  I 
think  he  will  find  there  are  two  sides  to  this  business,  and,  on  the  whole, 
if  you  have  whisky  enough  to  pay  in  full  all  expenses,  I  think  It  would  be 
best  for  you  to  devote  time  enough  to  arrange  it  at  once." 

To  this  the  defendant  replied: 

"I  have  yours  of  yesterday.  I  have  laid  out  the  tax  money  on  this 
whisky,  and  have  done  all  I  can  to  keep  matters  nice  and  smooth.  If  you 
don't  care  to  be  out  of  pocket  until  I  can  arrange  this  matter  for  you,  well 
and  good.  I  don't  see  now  how  there  can  be  any  ultimate  loss.  You  can 
facilitate  matters  by  taking  25  barrels,  and  paying  for  them  now  what  they 
are  worth  on  the  basis  of  forty  cents.  You  can  use  the  whisky  advan- 
tageously. If  you  don't  want  to  do  even  that  much,  all  right.  I  can't  see 
how  you  run  any  further  risk  in  taking  25  barrels  and  paying  for  them. 
It  would  bring  about  matters  to  a  close.  It  is  for  you  to  say  whether  you 
want  to  do  that  much  or  not." 

These  letters,  it  will  be  noticed,  do  not  contain  any  acknowledg- 
ment by  the  defendant  of  his  liability  to  pay  the  fSOO.  Not  only 
that,  bnt,  when  the  matter  is  called  to  his  attention,  they  show  an 
intention,  on  his  part  at  least,  not  to  assume  the  liability  for  the 
payment.    On  December  21,  1892,  the  defendant  wrote  the  plaintiff,. 
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— ^and  it  is  upon  this  letter  that  it  is  claimed  a  promise  was  made 
sufficient  to  take  the  case  out  of  the  statute: 

"Owing  to  financial  excitement  here,  I  could  not  get  away,  but  am  liable 
to  be  over  most  any  day  between  now  and  New  Year, — the  first  day  I  can 
go.  Notwithstanding  that  you  have  done  some  very  foolish  talking,  entirely 
uncalled  for,  I  will  see  that  you  will  be  at  no  loss  in  the  Lyons  transaction." 

When  this  letter  is  read  in  connection  with  the  other  letters, 
it  is  perfectly  clear  that  there  was  no  intention  on  the  part  of  the 
writer  to  acknowledge  that  he  was  legally  obligated  to  pay  this 
debt,  nor  was  there  any  promise  on  his  part  to  personally  pay  it. 
All  that  he  said  was  that  he  would  see  that  plaintiff  was  at  no  loss; 
that  is,  he  would  induce  Lyons  to  pay.  Each  particular  case,  of 
course,  must  be  determined  by  the  facts  presented,  and,  when  such 
facts  are  presented,  the  real  question  always  is,  did  the  party  intend 
to  acknowledge  that  there  was  a  demand  against  him,  and  that  it 
was  his  intention  to  pay  it?  As  I  read  this  record,  the  defendant 
did  neither.  For  that  reason,  I  am  unable  to  concur  in  the  prerail- 
ing  opinion. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 


(G3  App.  DiT.  262.) 

In  re  AI/THAUSB'S  ESTATB. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  9,  1901.) 

C!OI.L.ATEKA.L  IMEBRITANCK  TaZ— LbABEEOLD   INTBBKST. 

A  leasehold  Interest  is  personal  property,  within  Tax  Law  (Lews 
1896,  c.  908)  $  220,  imposing  a  tax  on  the  transfer  by  intestate  succes- 
sion of  any  property  of  the  value  of  ?5(XI  or  more,  and  section  221,  ex- 
empting transfers  to  children,  unless  it  is  of  "personal  property  of  the 
value  of  $1,000  or  more,"  section  2,  subd.  4,  declaring  that  the  term 
"personal  property"  includes  chattels,  and  a  leasehold  being  a  chattel, 
though  subdivision .  3  declares  that  the  term  "real  estate"  shall  Include 
the  land  itself,  and  ail  buildings  erected  thereon. 

Ingraham  and  O'Brien,  33.,  dissenting. 

Appeal  from  surrogate's  court.  New  York  county. 

In  the  matter  of  the  transfer  tax  upon  the  estate  of  Sarah  M.  Alt- 
bause,  deceased.  From  an  order  of  the  surrogate's  court,  entered 
March  11, 1901,  afQrming  an  order  of  said  court  entered  December  5, 
1900,  which  confirmed  the  report  of  the  appraiser  under  the  collateral 
inheritance  law,  the  administrator  and  next  of  kin  of  deceased  appeal. 
Affirmed. 

Argued  before  VAN  BEUNT,  P.  J.,  and  PATTEBSON,  O'BRIEN, 
INGRAHAM,  and  LAUGHUN,  JJ. 

Lemuel  Skidmore,  for  appellants. 
Edward  H.  Fallows,  for  the  comptroller. 

LAX7GHLIN,  J.  The  decedent  died  intestate  on  the  6th  day  of 
March,  1900.    Letters  of  administration  were  duly  issued,  and  on  the 
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23d  day  of  October  thereafter  ao  appraiser  was  appointed  to  fix  tiie 
fair  market  value  at  the  time  of  the  transfer  of  her  estate,  subject 
to  the  payment  of  any  taxes  imposed  by  article  10  of  chapter  908  of 
the  Laws  of  1896,  and  the  acts  amendatory  thereof  and  supplemental 
thereto.  The  report  of  the  appraiser,  which  was  filed  on  the  20tli 
day  of  November,  1900,  showed  a  net  personal  estate  of  f  18,369.03, 
and  that  decedent  left  as  her  only  heirs  at  law  and  next  of  kin  fire 
children.  The  first  order  of  the  surrogate  confirming  the  report  of 
the  appraiser,  and  fixing  the  cash  value  of  the  interest  at  each  of  the 
next  of  kin,  and  assessing  the  tax  thereon,  was  entered  pro  forma. 
The  second  order  of  confirmation  was  made  after  a  hearing  following 
notice  of  the  entry  of  the  first  order.  The  appraiser  included  in  the 
personal  estate  an  item  of  $12,000  as  the  value  of  a  leasetudd  interest 
in  premises  No.  66  West  Forty-Ninth  street,  held  by  decedent  at  the 
time  of  her  death.  The  lease  was  made  by  the  trustees  of  Colombia 
College,  and  grants'  a  term  of  21  years  from  November  1,  1887,  and 
provides  that  at  the  expiration  of  the  term  the  lessor  will  eitlkefr  pay 
the  value  of  any  buildings  erected  on  the  premises,  to  be  ascertained 
as  therein  provided,  or,  at  the  option  of  the  lessee,  grant  a  new  lease 
for  a  further  term  of  21  years^  There  is  also  provision  tor  •  third 
renewal  for  the  same  length  of  time.  The  annual  rent  reserved  was 
$747,  and  the  lessee  also  covenanted  to  pay  all'  taxes,  ordinary  and 
extraordinary.  The  appellants  insist  that  this  leasehold  intesrest  was 
not  personal  property,  within  the  intent  and  meaning  of  section  221 
of  the  tax  law  (chapter  908,  Laws  1896),  and  therefore  was  exempt 
from  the  transfef  tax.  This  is  the  only  question  presented  for  our 
determination. 

At  the  time  of  the  enactment  of  the  transfer  tax  law,  all  property 
was  taxable  except  that  which  was  specially  exempted.  It  is  tme 
that  buildings  erected  by  a  tenant,  provided  they  are  reserved  to  him 
by  the  lease,  may  be  assessed  against  him  as  land  under  the  tax  law. 
People  v.  Board  of  Assessors  of  City  of  Brooklyn,  93  N.  Y.  308;  Peo- 
ple V.  Barker,  153  N.  Y.  98,  47  N.  E.  46.  The  value  of  improvements 
made  by  a  tenant  is  not  necessarily  or  ordinarily  the  full  value  of  the 
lease,  and  this  line  of  authorities  stops  far  short  of  holding  that  for 
all  purposes  of  taxation  a  leasehold  is  real  property.  It  is  the  build- 
ing, and  not  the  lease,  or  the  value  of  the  lease,  that  is  taxed  as  land. 
It  is  urged  that  the  purpose  of  the  transfer  tax  law  was  to  reach  per- 
sonal property  that  escapes  taxation  from  year  to  year,  and  that  it 
was  not  intended  to  extend  to  leasehold  interests  on  which  the  build- 
ings are  taxed  as  real  property.  This  may  be  conceded,  but  it  was 
also  the  purpose  of  the  lejrislature  to  impose  a  collateral  inheritance 
tax  upon  lands  with  exemptions  in  certain  cases.  It  was  undoubtedly 
competent  for  the  legislature  to  classify  leasehold  interests  as  per- 
sonal property  for  the  purposes  of  assessing  the  transfer  tax.  It 
remains  to  be  seen  whether  the  language  of  the  statute  indicates 
that  such  was  the  intent  of  the  lawmakers.  Prior  to  the  enactment 
of  the  tax  law  (chapter  908,  Laws  1896)  the  transfer  tax  law  was  a 
separate  statute  (chapter  399,  Laws  1892),  and  was  held  not  to  be  in 
pari  materia  with  the  general  tax  laws,  and  therefore  not  subject 
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to   lite-  ezotptions   contained  therein.    Ib   re  KHoedler'k  Estate, 
140  2f.  Y.  378,  35  N.  E.  601.    The  «ollaterat  inheritance  Btatnte  was 
transfored  bodily  to  artide  10  of  the  tax  law.    SubdiviBion  3  of 
section  2  of  the  tax  law,  as  amended  by  chapter  712  of  the  Laws  of 
1899,  provides  that  "the  teems  *iand,'  "real  estate,'  and  'real  property,' 
as   used  in  this  chapter,  include  the  land  itself  above  and  under 
water,  all  boildinga  and  other  articles  and  structures,"  etc.,  erected 
on  it.    This  is  the  language  that  was  held  to  permit  the  aeaessment 
of  the  boildings  reserved  to  a  tenant  as  land  in  the  cases  cited.    It 
ia  urged  that  it  is  exclusive-,  as  well  as  inclusive,  and  characterizes 
the  entire  leasehold  in  question  as  real  property,  and  brings  it  within 
the  exemptions  of  seetion  221  of  the  act.    Subdivision  4,  §  2,  art.  1, 
of  the  tax  law  declares  that  the  term  "personal  estate,"  as  used  in 
tliat  act,  inclndes  "chattels,  money,  things  in  action,  debts  due  from 
solvent  debtors^  whether  on  account,  note,  contract,  bond  or  mort- 
gage; debts  and  obligations  for  the  payment  of  money  due  or  owing 
to  penoQM  residing  within  this  state,  however  secni'ed  or  wherever 
each  securities  diall  be  held;  debts  due  by  inhabitants  of  this  state  to 
persons  not  resSding-  within  the  United  States  for  the  purchase  of  any 
real  estate,  puUic  stocks,  stocks  in  monied  corporations,  and  such 
portion  of  the  capital  of  incorporated  companies,  liable  to  taxation 
on  their  capita),  as  shall  not  be  invested  in  real  estate."    Leases  for 
years  have  a  definite  legal  character  as  chattels.    Although  called 
"estates  in  land,"  they  have  none  of  its  characteristics.    Originally, 
the  only  remedy  for  ouster  was  an  action  for  damages.    They  did  not 
formerly,  n<v  da  they  now,  pass- to  the  heir  or  personal  representative. 
In  the-  absence  of  statute,  they  may  be  transferred  without  any  of 
the  formalities  required  for  the  conveyance  of  realty.    Bouv.  Law 
Diet.  (Rawle's  Rev.);  2  Bl.  Comm.  pp.  •142,  '385;  3  Bl.  Comm.  p.  'ISS; 
Code  Civ.  Proc.  §  2712.    Formerly  the  terms  '^ands,  tenements,  and 
hereditaments,"  which  included  freehold  estates  of  inheritance,  and 
not  of  inheritance,  and  "chattels,"  which  included  chattels  real  and 
chattels  personal,  were  employed.    Bouv.  Law  Diet.  (Rawle's  Rev.);  2 
Bl.  CJomm.  pp.  104,  120,  385.    The  term  "real  property"  is  now  com- 
monly employed  in  statutes  instead  of  "lands,  tenements,  and  heredit- 
aments"; and  the  term  "personal  property"  is  now  used  to  designate 
chattels,  and  every  species  of  property  which  is  not  real  estate.    Sec- 
tions 2-4,  c.  677,  Laws  1892  (being  the  statutory  construction  law); 
section  1,  art.  1,  c.  547,  Laws  1896  (being  the  real  property  law).    The 
tax  law  does  not,  in  terms,  designate  leaseholds  as  real  property,  and 
this  should  not  be  read  into  the  statute  merely  because  buildings,  re- 
served to  a  tenant,  may  be  included  within  tiie  statutory  definition 
of  real  estate  therein  given.    On  the  other  hand,  the  legislature  has, 
in  subdivision  4  of  the  same  section,  which  defines  real  property,  used 
the  word  "chattels",  in  its  generic  sense  as  included  in  the  term  "per- 
sonal property,"  and  section  3  of  the  act  declares  that  all  property, 
real  and  personal,  is  taxable  unless  exempted.    Section  220  of  the 
tax  law  declares  that  a  tax  is  "imposed  upon  the  transfer"  by  in- 
testate succession,  among  other  ways,  "of  any  property,  real  or  per- 
sonal, of  the  value  of  five  hundred  dollars  or  over,"  etc.;  and  it  mat- 
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tePB  not  whether  the  property  itself  was  or  was  not  taxable.  Section 
221  exempts  transfers  to  children,  among  others,  unless  it  is  '^r- 
sonal  property  of  the  value  of  ten  thousand  dollars  or  more."  It 
being  expressly  declared  that  personal  property,  as  specified  in  the 
tax  law,  includes  chattels,  this  leasehold,  being  a  chattel  and  not 
specially  exempted,  is  taxable. 

The  legislature  was  providing  in  this  article  for  transfers,  both 
by  will  and  by  intestacy.  All  personal  property,  incloding  lease- 
holds, must  pass  through  the  medium  of  administration,  and  this 
lease  passes  to  the  children  of  decedent  as  the  next  of  kin,  and  must 
first  go  into  the  hands  of  the  administrator  to  meet  the  decedent's 
debts  and  obligations  if  any.  Code  Civ.  Proc.  §  2712.  Real  estate, 
on  the  other  hand,  passes  directly  to  the  heir  or  devisee.  The  col- 
lateral inheritance  tax  is  not  levied  upon  the  real  and  personal  prop- 
erty of  the  decedent's  estate  as  such,  but,  with  certain  exceptions,  up- 
on each  particular  portion  or  share  of  such  estate  passing  to  each 
of  his  heirs,  devisees,  or  next  of  kin.  In  the  absence,  therefore,  of 
appropriate  language  indicating  a  different  intent,  it  is  reasonable  to 
suppose  that  the  legislature,  in  classifying  property  for  the  purpose 
of  the  transfer  tax,  intended  no  material  departure  from  the  statutes 
of  descent  and  distribution.  The  proper  construction  in  the  apfdica- 
tion  of  this  statute  is  to  allow  no  exemption  which  does  not  come 
fairly  within  the  letter  of  the  express  exceptions  therein  contained. 
In  re  Balleis'  Estate.  144  N.  Y.  132,  38  N,  E.  1007;  In  re  Prime,  136 
N.  T.  347,  32  N.  E.  1091, 18  L.  R.  A.  713.  This,  as  has  been  seen,  the 
leasehold  in  question  does  not  do.  Therefore  the  ord^  appealed 
from  should  be  affirmed,  with  costs  to  the  respondent  payable  oat  of 
the  estate. 

VAN  BETOTT,  P.  J.,  concors.  PATIEBSOS,  J.,  cononns  in  result 
XNGRAHAM  and  CBBIEN,  JJ.,  dissent 
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<62  App.  DIv.  59S.) 

ODEIX  et  aL  T.  BBErTNBT  et  aL 

(Supreme  Oonrt,  Appellate  Dlvlfllon.    First  Department    Jnly  0,  1901.) 

ijUstasibiiB  Haokhan— Ubb  of  Cttt  Btwikt— Ihjuhctiow. 

Plalatiffs  were  regularly  licensed  hackmen,  and  had  obtained  a  spe- 
cial permit,  as  provided  by  ordinance,  authorizing  them  to  maintain  in 
the  street  on  which  a  certain  hotel  was  situated  a  haclc  stand  for  the 
nse  of  the  guests  of  the  hotel,  and  from  the  hotel  corporation  permis- 
sion to  conduct  their  business  in  the  street  opposite  such  premises.  De- 
fendants were  licensed  hackmen,  authorized  to  make  use  of  public 
stands  designated  by  ordinances  and  laws  of  the  city,  and  claimed' 
that  the  8i>eclal  permission  granted  plaintiffs  was  unauthorized.  Seld 
that,  as  It  does  not  appear  that  such  use  unlawfully  obstructs  the  street, 
or  that  the  general  public  does  not  derive  therefrom  a  substantial  bene- 
fit, and  as  such  space  was  not  within  the  limits  of  the  public  back 
stands  established  by  city  ordinance,  a  temporary  Injunction  restrain' 
ing  defendants  from  the  use  of  such  stand  will  be  sustained. 

Appeal  from  special  term,  New  York  coanty. 

Injanction  by  Stephen  G.  Odell  and  others  against  Charles  W. 
Bretney  and  another.  From  an  order  continuing  the  injunction 
pendente  lite,  defendants  appeal.    AfBrmed. 

Ai^ed  before  PATTERSON,  P.  J.,  and  O'BRIEN,  rNGRAHAM, 
and  lAUGHLIN,  JJ. 

Lyman  A.  Spaulding,  for  appellants. 
Frank  C.  Avery,  for  respondents. 

PER  CURIAM.  This  action  is  brought  to  procure  a  judgment  re- 
■trainlDg  the  defendants  from  interfering  with  a  claimed  legal  right 
of  which  the  plaintiffs  insist  they  are  possessed.  The  complaint 
avers  that  the  plaintiffs  are  co-partners  doing  business  under  the 
firm  name  of  S.  C.  Odell  &  Son  in  the  conduct  of  a  livery  business. 
In  the  pursuit  of  such  business  the  plaintiffs  owned  a  number  of 
cabs  and  carriages  used  for  the  purpose  of  transportation  of  persons 
from  Rectors,  a  corporation  conducting-  a  hotel,  to  various  points 
and  places  in  the  city  of  New  York.  The  plaintiffs  are  regularly 
licensed  by  the  municipality  of  the  city  of  New  York,  and  authorized 
to  conduct  such  business.  They  have  obtained  from  the  bureau  of 
licenses  of  the  city  of  New  York  a  permit  or  special  license,  as  pro- 
vided by  an  ordinance  of  the  said  city,  authorizing  them  to  keep 
and  maintain  in  the  street  upon  which  the  said  Rectors  Hotel  is 
situated,  a  hack  stand,  primarily  for  use  by  the  patrons  and  guests 
cf  such  hotel;  and  they  have  obtained  from  the  hotel  corporation 
permission  to  nse,  operate,  and  conduct  their  business  in  the  street 
opposite  such  premises,  and  pursuant  to  the  license  gra.nted  by  the 
said  city.  The  defendants  are  an  unincorporated  association  doing 
a  similar  business  in  the  city  of  New  York,  and  authorized  to  make 
use  of  the  public  hack  stands  designated  by  the  ordinances  and 
laws  of  the  said  city,  so  that  both  the  plaintiff  co-partnership  and 
the  defendant  unincorporated  association  are  engaged  in  a  precisely 
similar  business.  It  appears  in  the  papers  submitted  upon  the  mo- 
tion for  the  injunction  that  the  defendants  seek  to  make  use  of  the 
space  occupied  by  the  plaintiff  co-partnership  under  a  claimed  legal 
71  N.T.S.— 2» 
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right  80  to  do,  for  the  alleged  reason  that  the  space  so  occupied 
is  a  part  of  the  public  hack  staod  designated  pursuant  to  law  and 
the  ordinances  of  the  said  city.  It  is,  therefore,  clear  that  the  real 
issue  as  to  the  rights  of  these  parties  tarns  upon  the  question 
whether  the  space  referred  to  is  a  part  of  the  public  hack  stand 
designated  by  the  ordinance  in  the  locality  where  the  hotel  is  situ- 
ated. The  Rectors  Hotel  premises  are  situated  upon  the  easterly 
side  of  Broadway,  between  Forty-Third  and  Forty-Fourth  streets. 
At  Forty-Third  street  Broadway  makes  a  junction  with  Seventh 
avenue,  and  within  the  space  between  Forty-Third  street  and  Forty- 
Berenth  street  there  is  a  public  hack  stand,  which  is  authorized  to 
be  used  by  the  defendants,  and  there  is  a  license  for  such  use  from 
the  city  of  New  York.  It  is  claimed  that  the  space  in  front  of 
Rectors  Hotel  is  embraced  within  the  boundaries  of  the  public  hack 
stand.  The  plaintiffs  assert,  in  answer  to  this  claim,  that  the  por- 
tion of  the  easterly  side  of  the  street,  which  they  are  authorized 
to  use  by  license  from  the  city  and  permit  from  the  owner  of  the 
hotel  premises,  is  not  included  within  the  space  designated  for  the 
puUic  hack  stand.  Eren  from  a  cursory  examination  it  will  appear 
that,  according  to  the  description  of  the  use  of  the  street  and  the 
interpretation  of  the  right  of  use  made  by  the  pr<^>er  anthiorities, 
the  granting  of  a  license  for  special  use  makes  it  extremely  doubt- 
ful whether  this  space  is  comprehended  within  the  public  hack 
stand  set  apart  by  tiie  city.  The  learned  court  at  special  term  held 
that  the  public  hack  stand  did  not  include  this  space,  and  upon 
the  pai)er8  submitted  the  proof  authorized  that  conclusion.  Noth- 
ing contained  in  the  papers  submitted  would  justify  this  court  in 
holding  that  the  determination  of  the  special  term  was  wrong  upon 
this  question.  On  this  branch  of  the  case,-  therefore,  the  claim  of 
the  plaintiffs  should  be  sustained,  and,  as  a  right  both  by  license 
and  permit  is  apparently  established  in  plaintiffs'  favor,  the  defend- 
ants were  properly  enjoined  from  interfering  with  the  exercise  of 
that  right.  It  is  the  claim  of  the  defendants,  however,  that  the 
city  has  no  right  or  authority  in  law  to  allow  the  use  of  the  public 
streets  or  of  this  street  in  the  manner  in  which  the  plaintiffs  make 
use  of  the  same,  and,  as  a  consequence,  that  the  plaintiffs  are  not 
authorized  to  maintain  this  action.  It  is  well  settled  that  the  city 
authorities  have  only  a  limited  right  tq  permit  the  use  of  the  public 
streets  by  private  parties,  and  ordinarily  some  necessity  must  exist 
to  authorize  an  obstruction  therein.  Mere  necessity  for  the  pur- 
pose of  conducting  business  does  not  justify  the  obstruction  of  the 
public  streets,  except  for  temporary  purposes  (Callanan  v.  Gilman, 
107  N.  Y.  360,  14  N.  E.  264,  1  Am.  St.  Bep.  831),  but  the  owner  of 
property- has  the  right  to  its  beneficial  use  and  enjoyment;  and,  in 
order  that  such  result  may  be  obtained,  the  city  has  authority  to 
allow  a  temporary  occupation  of  the  streets  where  the  privilege 
.  granted  is  reasonable,  and  does  not  unnecessarily  interfere  with  the 
use  of  the  streets  by  the  public.  Thus,  a  reasonable  use  of  the 
street  for  the  purposes  of  delivering  guests  at  and  taking  them  from 
a  hotel  by  means  of  cabs,  cairiages,  and  other  vehicles  has  been 
sustained.    People  v.  Brookfleld,  6  App.  Div.  398,  39  K  Y.  Supp.  673. 
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It  is  entirely  clear  that  the  exercise  of  this  right,  even  though  it  be 
in  pursuance  of  a  license  issued  bj  the  city  and  an  agreement  by  the 
owner  of  the  premises,  must  not  constitute  a  nuisance  or  an  unrea- 
sonable interference  with  the  rights  of  the  public  in  the  general 
and  beneficial .  use  of  the  street,  but  a  limited  and  temporary  right 
may  be  granted  by  the  city  and  exercised  by  the  person  holding  the 
license.    Upon  the  present  application  it  is  not  required  that  we  de- 
termine whether  the  use  of  this  street  as  claimed  by  the  plaintiffs 
is  unlawful,  or  beyond  the  power  of  the  city  authorities  to  grant. 
That  question  should  be  left  for  the  determination  of  the  trial  court. 
It  is  Bofficient  for  present  purposes  to  say  that  prima  facie  the  plain- 
tiflfa'  co-partnership  has  a  legal  right  to  make  use  of  the  street  in 
the  manner  and  form  authorized  by  the  city.    It  does  not  appear 
that  such  use  unlawfully  obstructs  the  street,  or  that  the  general 
public  does  not  deriye  therefrom  a  substantial  benefit.    In  addi- 
tion thereto,  the  attitude  of  the  defendants,  if  sustained,  would 
not  at  all  lessen  the  burden  of  use  of  the  street.    The  defendants 
insist  that  they  are  entitled  to  make  use  of  it  in  a  manner  precisely 
similar  to  that  to  which  the  plaintiffs  put  it;   and,  if  it  be  held 
that  they  are  right  in  this  contention,  the  result  is  to  allow  them 
to  share  with  the  plaintiffs  a  right  of  use  of  this  street  for  the  same 
purpose.    If  such  right  be  upheld,  it  is  clear  that  the  burden  of  the 
use  will  be  increased.    It  does  not  appear  that  the  plaintiffs  are 
doing  anything  the  law  prohibits.    Enough  is  now  shown  to  enable 
ns  to  see  that  the  plaintiffs'  right  may  be  upheld,  and,  as  it  appears 
that  the  defendants  seek  to  destroy  or  invade  sych  right,  the  in- 
junction was  properly  continued,  and  the  other  questions  may  be 
left  for  settlement  at  the  trial,  when  all  the  facta  wfll  be  developed, 
and  a  proper  adjudication  had. 

It  follows  from  these  views  that  the  order  should  be  afiBrmed,  and 
the  injunction  continued,  with  flO  costs  and  disbursements  to  the 
respondent. 


(63  App.  Dly.  7.) 

In  re  BORKSTROM. 

(Supreme  Oourt,  Appellate  Division,  First  Department    July  9,  ISOl.) 

L  Attorkbt  akd  Clirnt— CJomtrovbrst  as  to  Fses— Submission  to  Codst. 
Where,  on  application  of  a  client  tor  an  order  dlrectlnp  hla  attomej 
to  pay  over  the  amount  of  a  Judgment  which  he  had  coUwted,  the  at- 
torney claimed  the  greater  portion  of  the  money  as  comppnsntlon  for 
professtonal  services,  and  offered  to  allo-w  the  conrt  to  determine  the 
amount  to  which  he  was  entitled,  submitting  all  the  facts  relative  to 
the  controversy,  he  could  not  afterwards  object  that  the  court  should 
have  submitted  the  determinntion  of  the  amount  due  him  to  a  referee, 
and  not  fixed  the  same  In  passing  on  the  motion  for  the  order. 

IL  BaHR — AOHEBUENT  AS  TO   FeK— HbcBIPT. 

Wb«»  an  attorney  agreed  to  conduct  a  suit  for  a  certain  fee,  and 
received  payment  In  advance,  giving  a  receipt  acknowledging  payment 
in  full  for  all  services  to  be  rendered  In  the  case,  his  subsequent  claim, 
denied  by  the  client,  that  on  the  same  day  the  receipt  was  given  it  was 
agreed  that  be  should  liave  25  per  cent  of  the  recovery,  waa  unsupported 
by  the  evidence. 
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t.  Saick— Emploticert  or  Cockbki. 

Where  an  attorney,  who  bad  agreed  to  condact  a  rait  for  a  certain 
ram,  retained  another  attorney  as  counsel,  without  the  antborlty  of  the 
client,  sach  counsel  performing  no  service  other  than  sitting  in  conrt 
during  the  trial  of  the  cause,  the  attorney  was  not  entitled  to  extra  com- 
pensation for  the  services  of  the  associate. 

Appeal  from  special  term,  New  York  county. 

ApplicatioD  by  Oscar  Borkstrom  for  an  order  directing  Jacob  Levy 
to  pay  over  the  amount  of  a  certain  judgment  collected  by  him  as 
attorney.  From  an  order  granting  the  application,  said  Levy  ap- 
peals.   AfQrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTEBSON,  O'BRIEN, 
INGRAHAM,  and  LAUGHLEN,  JJ. 

W.  R.  Spencer,  for  appellant. 
Jesse  G.  Roe,  for  respondent. 

PATTERSON,  J.  This  is  an  appeal  by  Jacob  Levy,  an  attorney, 
from  an  order  made  at  special  term  requiring  him  to  pay  over  a  sum 
of  money  to  his  client,  or  to  be  punished  for  a  contempt  for  failure 
to  do  so.  The  attorney  was  employed  to  foreclose  a  mechanic's  lien, 
and  in  the  order  appealed  from  he  is  directed  to  forthwith  iMiy  to  one 
Borkstrom,  his  client,  the  sum  of  |1,592.16,  collected  in  the  action, 
and  belonging  to  Borkstrom,  and  "wrongfully  and  fraudulently  with- 
held and  kept  by  the  attorney";  and,  in  case  of  failure  forthwith  to 
pay  over  the  money  it  is  ordered  that  he  be  forthwith  punished  as 
for  a  contempt  of  court.  The  order  was  made  upon  motion  founded 
on  a  petition  presented  to  the  court  by  Borkstrom.  In  answer  to 
the  motion  the  attorney  presented  his  own  and  other  affidavits  seek- 
ing to  justify  his  retention  of  all  but  a  very  small  portion  of  the 
amount  received  by  him.  He  challenged  the  right  of  the  plaintiff 
to  receive  any  more  than  a  very  inconsiderable  sum.  The  principal 
objection  now  urged  by  the  attorney  to  the  order  is  that,  there  being 
a  contest  between  himself  and  his  client  as  to  the  amount  to  which 
the  latter  is  entitled,  the  court  should  have  directed  an  inquiry  by 
reference  or  otherwise  as  to  that  subject,  and  should  not  have  dis- 
posed of  it  upon  a  decision  of  the  motion.  But  the  answer  to  that 
objection  is  that  that  matter  was  passed  upon  by  the  justice  at  spe- 
<'ial  term  upon  the  invitation  of  the  attorney  himself,  who  submitted 
it  to  such  justice  for  determination.  In  his  afBdavit  the  attorney 
says  that  he  has  always  been  ready  and  willing  and  anxious  to  pay 
over  to  the  petitioner  such  sum  of  money  as  he  is  entitled  to,  and  that 
he  joins  in  an  application  that  the  court  fix  and  determine  the  amount 
to  which  he  may  be  entitied  for  his  services  and  for  compensation. 
Upon  the  papers  presented  to  the  justice  at  special  term  the  deter- 
mination asked  for  was  made.  There  was  no  necessity  for  a  refer- 
ence. The  justice  had  before  him  all  the  facts  necessary  to  the  ascer- 
tainment of  the  rights  of  the  attorney,  and  he  remarks  that  the  alle< 
gations  of  the  petition  are  conclusively  established. 

The  record  presents  a  most  extraordinary  instance  of  rapacity  on 
the  part  of  an  attorney,  fortunately  uncommon  among  lawyers  prac- 
ticing at  this  bar.    The  plaintiff  employed  the  attorney  to  foreclose 
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a  mechanic's  lien  for  the  sum  of  f  1,500,  and  on  the  Slat  uf  August, 
1900,  he  paid  to  snch  attorney  a  fee  of  $50,  taking  from  him  a  receipt 
in  the  following  words,  viz.: 

"New  York,  Ang.  3l8t,  1900. 
"Becd.  the  sum  of  fifty  dollars  from  O.  O.  Borkstrom  In  full  payment  of 
all  serrlcea  &  feea  In  case  of  Borkstrom  yb.  Cooiter.    Foreclosure  of  me- 
cbanic'8  Hen." 

In  addition  to  the  f  50,  the  attorney  was  entitled  to  retain  such 
rosts  as  might  be  recovered  in  the  action.  That  J50  for  full  compen- 
sation for  ^1  services  to  be  rendered  in  such  an  action  is  a  very  small 
fee  is  apparent,  but,  when  taxable  costs  are  added,  the  compensation 
is  not  inadequate.  The  attorney  claims  thai  an  agreement  was  made 
between  himself  and  his  client  on  the  same  day  the  receipt  was  , 
piven  that  he  should  have,  in  addition,  one-quarter  of  any  recovery 
that  might  be  had  in  the  action.  That  is  denied  by  the  petitioner. 
It  is  not  claimed  that  such  agreement  was  reduced  to  writing,  and  the 
jDstice  was  fully  justified  in  refusing  to  believe  that  upon  the  same 
day  upon  which  a  sum  of  money  had  been  received  by  the  attorney 
in  f nil  payment  for  all  services  and  fees,  another  and  different  agree- 
ment was  made,  by  which  he  was  to  have  such  a  large  proportion  of  a 
recovery.  At  the  time  the  fee  was  paid  and  the  receipt  was  given  the 
foreclosure  suit  had  not  been  instituted.  The  action  was  not  begun 
until .  September  10,  1900,  and  the  $50,  therefore,  paid  in  August, 
must  have  related  to  prospective  services  in  an  action,  and  could  not 
be  referred  to  prior  services  independent  of  an  action.  The  fore- 
closure action  proceeded  to  trial,  and  judgment  was  recovered  for 
$1,912.48,  which  the  attorney  settled  for  |1,800.  His  authority  to 
allow  any  deduction  is  denied.  He  admits,  however,  that  the  greater 
part  of  that  deduction  should  come  from  the  costs  to  which  it  is 
entitled.  These  costs,  not  including  disbursements,  amount  to  about 
$300.  The  one-quarter  of  the  balance  of  the  judgment  which  the  at- 
torney claims  amounts,  as  he  makes  the  figures,  to  $375.  In  addi- 
tion, he  claims  to  have  employed  his  father  as  counsel  for  the  peti- 
tioner on  the  trial  of  the  case,  and  he  insists  that  his  father  is  en- 
titled to  $450  for  services,  which,  according  to  the  affidavit  of  the 
petitioner,  consisted  in  nothing  but  sitting  in  court  during  the  trial 
of  the  cause.  The  attorney  did  not  prove  to  the  satisfaction  of  the 
court  below  an  authority  from  his  client  to  employ  counsel,  and 
Borkstrom  testified  that  he  did  not  know  of  such  employment,  never 
requested  it,  and  that  there  was  never  any  intimation,  even,  that  the 
father  of  the  attorney  expected  any  compensation  from  him.  Philip 
Levy,  the  father  of  the  attorney,  claims  the  lien  of  $450  for  his 
services,  and  the  learned  justice  below  again  remarked,  "If  I  enter- 
tained any  doubt  regarding  the  allegations  of  the  petition,  the  atti- 
tude assumed  by  Philip  Levy  would  remove  it."  We  have  thus  far 
seen  that  this  attorney  claims  to  be  entitled  for  himself  and  his 
father,  out  of  the  money  realized  on  the  judgment,  some  $l,125y 
notwithstanding  his  agreement  as  evidenced  by  the  terms  of  the  re- 
ceipt above  referred  to.  The  attorney,  in  his  effort  to  absorb  the 
moneys  of  his  client,  sets  up,  in  further  reduction,  a  demand  for 
$300  for  services  rendered  to  Borkstrom  in  matters  other  than  the 
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action  for  the  foreclosure  of  the  mechanic's  lien.  Those  services 
were  rendered  in  connection  with  certain  small  claims  referred  to 
in  the  ailidaTit  of  the  attorney,  and  also  in  that  of  the  petitioner, 
Borkstrom.  The  latter  has  sworn  that  the  total  amount  involved  in 
all  of  those  matters  was  $891,  and  that  the  attorney  collected  of  that 
sum  only  $446,  and  that  the  said  attorney  was  paid  in  full  for  bis 
services  the  sum  of  $148.65.  The  payment  is  denied  by  the  attorney, 
but  the  justice  at  special  term  believed  the  petitioner's  statements. 
There  are  some  other  items  involved  in  the  inquiry  as  to  the  amount 
to  which  Borkstrom  is  entitled,  but  it  is  unnecessary  to  consider 
them  in  detail.  They  relate  to  disbursements  for  typewriting  papers 
and  for  stenographers'  fees.  On  the  whole  record  we  are  satisfied 
that  the  justice  below  properly  disposed  of  the  application.  It  is 
apparent  that  he  rejected  the  story  told  by  this  attorney,  and  has  also 
giv^n  no  force  to  affidavits  made  by  other  parties  and  presented  by 
the  attorney,  believing,  as  he  was  entitled  to,  that  there  was  a  specific 
contract  made  by  the  attorney,  and  that  no  other  agreement  for  com- 
pensation than  that  specific  contract  was  ever  entered  into  between 
the  parties.  As  the  whole  matter  was  submitted  by  the  attorney 
himself  to  the  justice  at  special  term  for  determination,  we  see  no 
reason  for  differing  with  the  conrt  below  in  the  conclusion  at  which 
it  arrived.  The  o^er,  therefore,  should  be  affirmed,  with  $10  costs 
and  disbursements.    AU  concur. 


(86  Misc.  Rep.  146.) 

JOHNSTON  T.  BEJRON  et  al; 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1901.) 

1.  Suit  at  Law. 

An  agent  cannot  sue  bis  principal  In  equity  for  an  accounting  for  com- 
missions earned,  but  sbould  sue  at  law. 
t>  Same— DisMissAiu 

Where  plaintiff  erroneously  brings  a  suit  in  equity,  but  does  not  ask 
that  It  be  retained  for  relief  at  law,  it  should  be  dismissed  without 
prejudice. 

Action  by  Coburn  H.  Johnston  against  Paul  Berlin  and  others  for 

an  accounting.    Complaint  dismissed. 

Fi'anklin  Bien,  for  plaintiff. 

Nathan,  Leventritt  &  Perham  (Edgar  M.  Leventritt,  of  counsel),  for 
defendants. 

BLANCHARD,  J.  This  action  is  brought  to  secure  an  accounting 
for  certain  commissions  plaintiff  claims  to  be  due  him  from  defend- 
ants, upon  certain  alleged  sales  and  duplicate  orders,  under  an  agree- 
ment whereby  plaintiff  was  employed  by  defendants  as  a  salesman, 
and  to  recover  the  amount  ascertained  by  such  an  accounting.  De- 
fendants contend  that  the  action  is  one  of  which  equity  cannot  take 
cognizance ;  that  the  allegations  of  the  complaint  and  evidence  given 
upon  the  trial  disclose  no  relationship  between  plaintiff  and  defend- 
ants, save  that  of  salesman  and  employers;  and  that  soch  a  relation- 


Digitized  by 


Google 


Sup.    Ct.)  BUTLEE   V.  HIRZKL.  456 

ship  will  not  support  an  action  in  equity  for  an  accoanting,  and  that, 
accordingly,  the  action  nrast  be  dismissed.  This  contention  is  sus- 
tained by  the  authorities.  Smith  v.  Bodiiie,  74  K  Y.  30;  Chaurant 
V.  Maillard,  56  App.  Div.  11,  67  N.  Y.  Bupp.  345;  McCullough  v. 
Pence,  85  Hun,  271,  32  N,  Y.  Supp.  986;  Skilton  v.  Payne,  18  Misc. 
Rep.  332,  42  N.  Y.  Supp.  111. 

The  position  of  the  plaintiff,  so  far  as  the  retention  of  the  case  for 
the  purpose  of  awarding  him  legal  relief  is  concerned,  is  precisely 
the  same  as  in  Skilton  v.  Payne,  supra.  Plaintiff  has  not  asked  for 
such  retention.  He  stands  upon  his  right  to  equitable  relief,  and, 
upon  the  authority  of  that  case  and  the  cases  there  cited,  the  com- 
plaint must  be  dismissed,  with  costs,  but  without  prejudice  to  an  ac- 
tion at  law. 

Complaint  dismissed,  with  costs. 


(3S  Misc.  Rep.  143.) 

BUTLER  et  al.  T.  HIRZBL  et  aL 

(Supreme  Court,  Trial  Term,  New  York  Comity.    May,  1901.) 

SaUI— DbUTBKT— ByiDBHCB. 

In  an  action  for  goods  sold  and  delivered,  evidence  that,  mider  orders 
from  tbe  vendee,  a  common  carrier  refused  a  delivery  attempted  to  be 
made  to  It  by  the  vendor,  and  that  the  vendor  then  took  the  goods  away 
and  kept  them.  Is  Insufficient  to  show  delivery. 

Action  by  Bntler  Bros,  against  Charles  F.  Hirsel  and  othen. 
Ck>mplaint  dismissed. 

Baggott  &  Ryall  (George  Kyall,  of  counsel),  for  plaintiff. 

Wells  &  Ruebsamen  (Alfred  J.  Talley,  of  counsel),  for  defendants. 

BLANCH ABD,  J.  This  action  was  brought  to  recover  for  goods 
sold  and  delivered.  On  the  trial  counsel  agreed  that  the  only  ques- 
tion to  be  decided  was  whether,  as  a  matter  of  law,  there  was  a  de- 
livery of  the  ^oods  in  question,  and  each  of  them  moved  for  a  direc- 
tion of  a  verdict,  and  the  court  reserved  decision.  It  appears  from 
the  evidence  in  the  case  that  an  order  in  writing  was  given  by  de- 
fendants to  the  plaintiff  "to  ship  on  board  the  steamship  Allianca, 
pier  57,  North'  river,  on  or  before  the  6th  day  of  October,  1900,  goods 
marked  and  numbered  as  follows,"  etc.  The  goods  designated  on 
the  order  blanks  were  selected  at  defendants'  place  of  business  from 
a  catalogue  issued  by  plaintiff.  The  evidence  is,  and  there  is  no  dis- 
pute concerning  it,  that  on  October  6,  1900,  the  merchandise,  packed 
in  cases,  was  carted  by  i>laintiff'8  carman  to  the  pier  from  which 
the  steamship  Allianca  ships,  and  its  receipt  was  there  refused  by 
the  steamship  company  under  instructions  from  defendants,  and  these 
eases  of  merchandise  were  thereupon  carted  back  to  plaintiff's  place 
of  business  by  plaintiiETs  carman.  Plaintiff  claims  tliat  the  offer  of 
the  goods  at  the  steamship  dock  constituted  a  delivery  sufficient  for 
the  maintenance  of  this  action.  The  complaint  is  not  founded  upon 
a  contract  of  purchase  and  sale,  but  is  strictly  in  conformity  with  the 
common-law  action  of  assumpsit  on  the  count  of  goods  sold  and  de- 
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Uyered,  and  It  was  upon  this  theory  that  the  action  was  tried.  Con- 
sidering it,  therefore,  in  this  light,  I  have  reached  the  conclusion 
that  there  was  no  delivery  warranting  a  recovery  in  this  action.  A 
case  in  point  is  that  of  Hague  v.  Porter,  3  Hill,  141.  The  facts  as  set 
forth  in  the  report  of  the  case  are  as  follows:  There  plaintiffs  saed 
defendant  "to  recover  the  value  of  100  lamps  alleged  to  have  been 
sold  by  the  plaintiffs  to  the  defendant.  The  declaration  was  for 
goods  sold  and  delivered.  Plea,  non  assumpsit.  The  defendant  or- 
dered of  plaintiffs  100  lamps  of  a  certain  kind,  to  be  made  and  de- 
livered as  soon  as  practicable.  The  price  was  agreed  upon.  After 
the  lamps  were  completed  according  to  directions,  they  were  boxed 
np  and  sent  by  a  carman  to  the  defendant's  store,  l^e  defendant 
refusing  to  receive  the  lamps,  they  were  left  on  the  sidewalk,  and  the 
present  action  was  brought  to  recover  the  agreed  price.  The  coort 
below  directed  a  nonsuit,  on  the  ground  that  there  was  no  proof  of  a 
delivery  of  the  lamps.  The  plaintiffs  excepted,  and,  after  judgment, 
sued  oat  a  writ  of  error."  Judge  Cowen,  in  the  opinion  affirming 
the  judgment  of  the  court  below,  says: 

"Here  was  no  actual  dejiivery  and  acceptance  by  the  defendant  below.  The 
contract  was  executory,  and  he  refused  to  receive.  It  was  scarcely  a  case 
of  goods  bargained  and  sold.  The  count  should,  I  apprehend,  have  been 
special,  for  refusing  to  accept.  All  the  cases  on  this  point  were  considered 
In  Atkinson  v.  Bell,  2  Man.  &  R.  292,  Id.,  8  Barn.  &  O.  277,  and  the  subject 
entirely  exhausted;  Indeed,  the  case  itself  Is  directly  against  the  plaintiff  In 
error," 

More  was  done  in  that  case  to  effect  a  delivery  than  in  the  case  at 
bar.  There  the  goods  were  left  at  the  designated  place  of  delivery. 
In  the  case  at  bar  this  was  not  attempted.  The  goods  never  left  the 
possession  of  the  plaintiff.  They  remained  in  the  possession  of  plain- 
tiff's carman,  and  were  by  him  taken  back  to  plaintiff's  place  of  busi- 
ness, where  they  have  since  remained.  Plaintiff  has  never  lost 
dominion  over  them.  The  rule  of  law  laid  down  in  the  case  cited 
does  not  seem  to  have  been  questioned,  so  far  aa  I  have  been  able 
to  ascertain,  and  none  of  the  authorities  called  to  my  attention  by 
counsel  lays  down  a  different  rule.  The  case  has  not  been  overruled, 
but  was  cited  with  approval  in  Bodgers  v.  Phillips,  40  N.  Y.  530,  but 
on  another  point.  The  cases  to  which  I  am  referred  by  counsel  are 
not  in  point.  While  some  of  them  treat  of  the  subject  Y)f  delivery,  it 
is  in  other  connections.  As  stated  in  the  American  note  to  Benj. 
Sales  (7th  Ed.)  p.  718:  "The  word  'delivery'  is  unfortunately  used  in 
various  senses,  and  to  express  various  shades  of  meaning," — and  the 
enumeration  of  them  then  follows.  My  attention  is  called  to  some 
authorities,  such  as  Mason  v.  Decker,  72  N.  Y.  595,  28  Am.  Bep.  190, 
and  Mackie  v.  Egan,  6  Misc.  Rep.  95,  26  N.  Y.  Snpp.  13,  where  it  has 
been  held  that  a  tender  of  delivery  in  conformity  with  the  agree- 
ment of  sale  is  suflScient  to  base  an  action  for  the  purchase  price. 
This  is  not  an  action  brought  to  recover  the  agreed  price  of  mer- 
chandise under  an  agreement  of  purchase  and  sale.  It  may  be  that 
had  the  action  been  brought  in  that  form  plaintiff  would  have  been 
entitled  to  judgment.  The  opportunity  to  change  the  fonn  of  the 
action  was  afforded  to  plaintiff  on  the  trial,  but  counsel  chose  to  pro- 
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ceed  ander  the  existing  form  for  goods  sold  and  delivered.  Under 
tlie,  Babmission  as  it  is  made  to  me,  I  must  conclade  that  there  was 
no  proper  delivery,  and  hence  the  defendants  must  have  judgment 
dismissing  the  complaint,  with  costs.  No  extra  allowance.  Thirty 
days  to  make  a  case,  and  30  days'  stay  of  execution  after  entry  and 
notice  of  judgment. 

Complaint  dismissed,  with  costs. 


(35  Misc.  Bep.  164.) 

TILLBT  et  al.  ▼.  OOYKBNDALL. 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1001.) 

itmemsT  against  Corporation— Enforcement  against  Stockholder. 

FlalntiCr  recovered  Judgment  against  a  corix>ratlon  based  on  Its  negli- 
gence, on  which  judgment  ezecutlonB  were  issued,  which  were  returned 
tmsatlsfled.  Beld,  that  plaintiff  could  not  maintain  a  suit  in  equity 
against  the  person  whom  they  alleged  to  be  the  sole  owner  of  the  stock, 
bonds,  and  other  property  of  the  corporation,  and  in  sole  possession 
thereof  at  the  time  of  the  negligence  for  which  the  judgment  was  re- 
covered. 

Action  by  James  P.  Tilley  and  others  against  Sanyiel  D.  Goyken- 
dall.    Demurrer  to  complaint  sustained. 

Hyland  &  Zabriskie,  for  plaintifTs. 
Amos  Van  Etten,  for  defendant. 

SCOTT,  J.  The  plaintiffs,  on  December  2,  1898,  obtained  judg- 
ment for  damages  for  a  tort  against  a  corporation  known  as  the 
"Beverwyck  Towing  Company,"  sued  as  the  owner  of  a  tugboat 
known  as  the  "Syracuse."  This  judgment  having  been  finally  af- 
firmed on  appeal,  executions  were  issued,  which  were  returned  un- 
satisfied. Plaintiffs  now  allege,  in  effect,  that  at  the  time  o^  the 
commission  of  the  tort,  and  at  the  time  of  the  recovery  of  the 
judgment,  "Samuel  D.  Ooykendall  was  doing  business  under  the 
name  of  the  Beverwyck  Towing  Company,  and  was  the  sole  own- 
er of  all  its  Btocrk,  bonds,  vessels,  and  other  property,  having  pur- 
chased and  subsequently  paid  for  the  same  with  his  own  money; 
that  he  was  in  sole  possession  of  all  its  vessels,  operating  the  same 
for  his  own  benefit  and  gain;  that  he  did  not  pretend  to  keep  up 
the  corporate  organization  of  said  company  by  election  of  ofiQcers, 
directors,  etc.,  and,  indeed,  could  not  have  done  so,  as  he  alone  owned 
all  the  stock, — ^in  a  word,  he  was  the  company."  The  foregoing  state- 
ment of  the  status  of  the  present  defendant  with  reference  to  the  tow- 
ing company  is  taken  from  the  plaintiffs'  brief,  and  may,  therefore, 
be  accepted  as  accurately  stating  the  plaintiffs'  contention  in  that 
behalf.  The  plaintiffs  further  allege  that  the  summons  in  the  action 
against  the  towing  company  was  served  upon  the  defendant  herein 
upon  the  supposition  that  he  was  the  president  of  said  company,  and 
that  he  defended  the  action  and  prosecuted  the  appeals  therein  (al- 
though in  the  name  of  the  Beverwyck  Towing  Company)  by  an  attor- 
ney of  his  own  selection.  The  purpose  of  this  action,  which  is 
brought  on  the  equity  side  of  the  court,  is  to  charge  the  defendant 
personally  with  the  payment  of  the  judgment  against  the  towing  com- 
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pany.  Hiis  rdirf  is  Bought,  not  becaase  the  defendant  is  a  stock- 
holder, even  the  sole  stockholder,  of  the  towing  company,  nor  npon 
the  theory  that  the  defendant  holds  the  property  of  the  company  as 
trustee  of  the  company  for  the  benefit  of  its  creators,  but  solely  npon 
the  ground  that  he  is,  in  fact,  the  company,  or,  in  other  words,  the 
real  owner  of  the  towboat  which  did  the  damage,  and  the  real  em- 
ployer of  the  servant  whose  negligence  led  to  the  accident.  If  this 
contention  is  true  and  sustained  by  the  facts  in  the  case,  the  plain- 
tiffs had,  and  perhaps  still  have,  a  right  of  action  at  law  against  the 
defendant  upon  the  same  ground  upon,  which  they  sued  the  company. 
The  most  that  can  be  said  is  that  they,  by  mistake  or  owing  to  misin- 
formation, sued  the  wrong  party.  It  is  not  apparent,  however,  that 
they  are  entitled  to  equitable  relief.  Reliance  is  placed  upon  cases 
which  are  authority  for  the  proposition  that  a  judgment  or  decree 
may,  under  certain  circumstances,  operate  as  res  adjudicata  against 
persons  not  formally  parties  to  the  record.  Railroad  Co.  v.  Schmidt 
177  U.  S.  230,  20  Sup.  Ot.  620,  U  L.  Ed.  747;  Baltimore  &  O.  Tel.  Co. 
V.  Interstate  Tel.  Co.,  4  0.  0.  A.  184,  54  Fed.  51.  Neither  of  these 
cases,  however,  is  authority  for  the  maintenance  of  a  suit  in  equity 
for  the  recovery  of  damages  for  tort.  The  one  case  was  an  action 
to  reach  specific  funds,  pledged  to  the  payment  of  interest  upon 
bonds,  which  funds,  thus  impressed  with  a  lien,  had  come  into  the 
hands  of  the  plaintiff  in  error.  The  other  was  a  suit  in  the  nature  of 
a  creditors'  action,  wherein  it  was  sought  to  follow  into  the  hands 
of  the  railroad  company  moneys  which,  in  equity,  were  applicable  to 
the  debts  of  the  telegraph  company,  taken  by  the  railroad  company 
with  knowledge  of  the  equitable  claims  thereon.  4  C.  C.  A.  184.  54 
Fed.  55.  As  has  been  said,  it  is  not  contended  in  the  present  case 
that  the  defendant  holds  property  of  the  towing  company  as  tmstee, 
either  for  it  or  its  creditors,  which  ought  to  be  applied  to  the  pay- 
ment of  the  company's  debts,  but  the  claim  is  that  there  was  no 
company  in  fact,  and  that  the  defendant  himself  was  the  owner  of 
the  towboat,  and  the  employer  of  the  negligent  servant.  To  main- 
tain the  action,  therefore,  the  plaintiffs  should  have  alleged,  as  they 
did  in  the  action  in  the  city  court,  negligence  by  defendant's  servants 
in  the  handling  of  the  tow.  Possibly,  in  such  a  case,  the  judgment 
in  the  city  court  might  have  been  used  as  conclusive  evidence  against 
the  defendant  npon  the  question  of  negligence  on  the  part  of  his  serr- 
ants,  and  upon  the  question  as  to  the  amount  of  damages,  if  plaintiffs 
could  show  that  defendant,  although  not  a  nominal  party  to  the  city 
court  action,  defended  it  by  employing  counsel,  paying  costs  and  ex- 
penses, procuring  witnesses,  and  doing  those  things  which  are  usually 
done  by  a  party.  The  authorities  on  which  plaintiffs  rely,  and  many 
others  which  might  be  cited,  go  no  further  than  this.  But,  even  if 
the  judfrment  could  be  used  as  evidence  of  a  fact  necessary  to  be 
proven  in  order  to  establish  the  defendant's  liability,  the  complaint, 
to  be  sufficient,  must  allege  the  existence  of  the  fact.  This  it  fails 
to  do.  The  demurrer  must  be  sustained,  with  costs,  with  leave  to 
plaintiffs  to  amend,  on  pa.Mnent  of  costs,  within  20  days. 

Demurrer  sustained,  -with  costs,  with  leave  to  plaintiffs  to  amend,  on  pay- 
ment of  costs,  within  20  days. 
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<SB  Misc.  Rep.  140.) 

LTTMBARD  ▼.  GKANT  et  aL 
(Supreme  Conrt,  Special  Term,  Mew  York  County.    May.  190L) 

ITiniicoRPOBATBD  Absooiation — Acts  of  Member — Tbitst — Aoesct. 

Where  a  member  of  an  uDlncorporated  club  renews  in  bis  own  nam* 
and  ror  his  own  benefit  a  lease  of  ground  which  the  club  had  held  as  ten- 
ant at  sufferance  without  payment  of  rent,  an  action  to  have  the  lease 
claimed  by  such  person  Impressed  with  a  trust  In  behalf  of  the  plaintiff, 
an  officer  of  the  association,  or  else  to  iiave  it  adjudged  tbat  tlie  defotd- 
ant  acted  as  plaintiff's  agent  In  procuring  the  lease,  will  not  I1& 

Action  by  Joseph  E.  Lumbard,  treasurer,  against  Lonis  J.  Grant 
and  Robert  T.  Bryan.    Demurrer  to  complaint  sustained. 

Mooney  &  Shipman  (Andrew  J.  Shipman,  of  coonsel),  for  plaintiiL 
Kellogg  &  Beckwith,  for  defendants. 

ANDREWS,  J.  This  is  a  demurrer  on  the  part  of  both  defendants 
to  plaintiff's  complaint  on  the  grounds  (1)  that  the  complaint  does 
not  state  facts  snfScient  to  constitute  a  cause  of  action;  and  (2)  that 
the  plaintiff  has  not  legal  capacity  to  sue.  The  plaintiff  is  seeking 
through  this  action  to  have  a  certain  lease  claimed  to  be  possessed 
by  one  or  other  of  the  defendants  impressed  with  a  trust  in  favor  of 
the  plaintiff,  or  else  to  have  it  adjudged  that  the  defendant  Grant 
acted  as  plaintiffs  agent  in  procuring  said  lease.  The  relief  asked 
is — ^First,  that  the  said  lease  be  declared  to  be  the  property  of  the 
plaintiff;  and,  second,  that  defendants  be  required  to  assign  the 
same  to  the  plaintiff.  The  material  allegations  of  the  complaint  are 
as  follows:  For  the  past  10  or  12  years  there  has  been  in  the  Harlem 
section  of  this  city  an  unincorporated  association  or  club  known  as 
the  "Lenox  Tennis  Club,"  of  which  the  plaintiff,  Lumbard,  was,  at 
the  commencement  of  this  action,  the  treasurer;  that  during  this 
club's  existence  it  has  used  and  occupied  as  a  tennis  ground  a  plot  of 
land  at  123d  street  and  Manhattan  avenue,  the  nature  of  the  tenure 
of  the  club  being  that  of  sufferance  by  the  owner,  unaccompanied  by 
tiie  reservation  or  payment  of  any  rent;  that  two  years  since  the 
defendant  Grant  became  a  member  of  the  plaintiff's  club,  and  that 
prior  to  March  1st  said  defendant  and  others  organized  another 
tennis  club  in  Harlem,  consisting  largely  of  members  of  the  Lenox 
Tennis  Club,  and  that  about  the  same  time  said  defendant  Grant 
obtained  from  the  owner  of  the  grounds  in  dispute  a  written  lease  in 
his  own  name  for  a  period  of  one  year,  from  March  1,  1901;  that 
the  new  club,  which  is  known  as  the  "New  York  Lawn  Tennis  Club," 
is  the  co-defendant  in  this  action;  and  that  the  defendant  Grant 
threatens  to  turn  over  to  the  said  new  club  the  lease  in  question. 
The  claim  on  behalf  of  the  plaintiff  is  that  the  relations  of  the  de- 
fendant Grant  to  the  Lenox  Tennis  Club  were  such  that,  in  procur- 
ing this  lease,  he  must  be  regarded  as  having  acted  as  the  plaintiff's 
agent,and  that  he  holds  the  lease  as  trustee  forthe  plaintiff.  The  main 
reliance  of  the  plaintiff  for  support  of  his  claim  appears  to  be  the 
well-known  case  of  Slitchell  v.  Reed,  61  N.  Y.  123,  19  Am.  Rep.  252. 
In  that  case,  however,  the  plaintiff  and  defendant  were  partners, 
holding  the  Hoffman  House  property  under  a  written  lease,  for  a 
fixed  term,  at  a  reserved  rent,  and  the  case  was  decided  upon  the 
theory  that  the  partner  who  procured  a  renewal  of  the  lease  must 
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be  regarded  as  having  acted  as  the  agent  of  the  other.  The  facts 
in  the  case  at  bar  are  entirely  dissimilar,  and  that  case  does  not, 
therefore,  apply.  The  defendant  Grant  was  not  an  oflBcer  of  the 
plaintiff  dub,  nor  was  he  a  partner  with  the  other  members  of  the 
club.  In  Lafond  v.  Deems,  81  N.  Y.  514,  the  court  used  the  follow- 
ing language:  "Nor  are  the  plaintiffs  entitled  to  the  relief  claimed 
upon  the  ground  that  the  members  of  the  society  were  co-partners. 
Associations  of  this '  description  are  not  usually  partnerships. 
•  •  •  The  purpose  is  not  business,  trade,  or  profit,  but  benefit 
and  protection  of  its  members,  as  provided  for  in  its  constitution  and 
by-laws.  In  accordance  with  well-established  rules,  no  partnership 
exists  under  such  circumstances."  In  Ostrom  v.  Greene,  161  N.  Y. 
361,  55  N.  £.  919,  speaking  of  an  unincorporated  club  or  association, 
the  court  used  the  following  language:  "Neither  did  its  members 
possess  the  powers  or  share  the  responsibilities  of  co-partners  in  all 
respects,  for  one  was  not  presumed  to  be  the  agent  of  all,  the  death 
of  one  did  not  dissolve  the  association,  and  no  member  was  liable 
to  a  creditor  unless  in  some  way  he  assented  to  the  contract  creat- 
ing the  liability."  In  Gteorgeson  v.  Caffrey,  71  Hun,  477,  24  N.  Y. 
Supp.  973,  in  speaking  of  a  voluntary  association  or  club,  the  court 
said:  "As  between  the  members  no  partnership  existed,  for  there 
was  no  agreement,  express  or  implied,  to  that  effect.  See  Lafond  v. 
Deems,  81  N.  Y.  514.  The  failure  to  incorporate  did  not  make  the 
members  partners.  Bank  v.  Pendleton  (Sup.)  9  N.  Y.  Supp.  46,  and 
cases  cited,  affirmed  sub  nom.  Bank  v.  Kirby,  129  N.  Y,  662,  30 
N.  E.  65."  The  case  of  Wells  v.  Gates,  18  Barb.  554,  cited  by 
the  plaintiff,  is  not  an  authority  in  his  favor.  There  75  persons 
agreed  in  writing  to  form  an  association  for  the  purpose  of  estab- 
lishing a  newspaper.  They  appointed  three  persons  as  managers, 
authorizing  them,  when  sufficient  capital  should  be  subscribed  and 
paid  in  or  secured,  to  establish  and  conduct  a  paper  for  the  bene- 
fit of  the  stockholders.  In  an  action  brought  against  the  individ- 
uals composing  the  association  to  recover  for  articles  necessary  in 
carrying  on  the  business,  purchased  by  the  agents,  it  was  merely 
held  that  the  defendants  were  liable  as  partners.  In  McMahon  v. 
Eauhr,  47  N.  Y.  70,  the  court  said :  "The  parties  to  this  action  are 
members,  with  other  persons  of  a  voluntary  association  not  incorpo- 
rated. The  object  of  the  association  is  innocent  pleasure,  and  not 
trade,  business,  adventure,  or  profit.  It  is  not  strictly  a  co-partner- 
ship, for  it  does  not  in  its  objects  fall  within  the  definition  of  one. 
But  the  rights  of  the  associates  in  the  property,  and  the  modes  of  en- 
forcing them,  are  not  materially  different  from  those  of  partners 
in  partnership  proper^."  Neither  of  these  cases,  however,  nor  any 
of  the  others  cited  by  the  learned  counsel  for  the  plaintiff,  appear 
to  me  to  support  the  contention  that  the  defendant  Grant,  in  taking 
the  lease  in  question,  must  be  regarded  as  a  partner  of  the  other 
members  of  the  association,  nor  as  having  acted  as  their  agents  in 
procuring  such  lease.  I  am  inclined  to  think  that  the  complaint  is 
also  demurrable  upon  the  ground  that  the  plaintiff  does  not  state 
that  he  was  authorized  to  bring  this  action.  But,  as  I  am  of  the 
opinion  that  the  complaint  does  not  state  a  cause  of  action,  it  is 
not  necessary  to  consider  this  ground  of  demurrer.    The  demurrer 
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will  be  Bnstained,  with  leave  to  the  plaintifF  to  amend,  if  he  should 
see  fit  to  do  so,  on  payment  of  costs. 

Demurrer  sustained,  wltb  leave  to  plalntifl  to  amend  on  payment  of  coats. 


C96  Misc.  Rep.  166.) 

PBOPLB  ex  rel.  WBIIj  ▼.  HAGAN,  Warden  of  City  Prison. 

(Supreme  Oonrt,  Special  Term,  New  York  Ooonty.    May,  1901.) 

CoKSTiTUTioNAL  LAW— Railboad  Tickbts — Urauthorizbd  Salb. 

Laws  1901.  c.  639,  prohibiting  the  sale  of  railroad  ticlcets  by  one  not 
employed  by  a  railroad  company  for  that  purpose,  or  authorized  by  them 
to  make  such  sales,  being  the  same  substantially  as  Laws  1897,  c.  506, 
which  latter  act  was  held  unconstitutional  by  the  court  of  appeals.  Is 
unconstitutional,  and  a  conviction  under  the  act  of  1901  for  such  a  sale 
cannot  be  sustained. 

Application  by  the  people,  on  the  relation  of  Charles  Weil,  for  a 
writ  of  habeas  corpus  against  James  J.  Hagan,  warden  of  the  city 
prison.    Writ  sustained,  and  relator  discharged. 

Louis  Marshall,  for  relator. 

H.  P.  Keith,  Asst.  Dist.  Atty.,  for  respondent. 

QILDERSLEEVE,  J.  The  relator  is  charged  with  having  sold  a 
passage  ticket  over  a  certain  railroad  or  railroads  without  any 
authorization  of  the  railway  company  or  companies,  and  was  ar- 
rested and  committed  to  the  custody  of  the  warden  of  the  city 
prison,  the  defendant  herein.  This  commitment  was  in  virtue  of 
chapter  639  of  the  Laws  of  1901,  which  prohibits  any  one  not  in 
the  employ  of  the  railway  company,  or  duly  authorized  by  such 
company,  from  so  selling  tickets.  The  court  of  appeals  in  the  case 
of  People  V.  Warden  of  City  Prison,  157  N.  T.  116,  51  N.  E.  1006, 
43  L.  B.  A.  264,  holds  as  follows: 

"Chapter  506  of  the  Laws  of  1897  (Pen.  Code,  Si  615,  616),  which  prohibits, 
and  subjects  to  punishment  as  a  crime,  the  selling  of  tickets  for  passage  on 
vessels  or  railroad  trains  by  any  person  excei)t  common  carriers  and  their 
specially  authorized  agents,  transcends  the  police  power,  aud  violates  the 
constitutional  guaranties  of  civil  rights  and  privileges  and  of  liberty.  In  so 
far' as  it  undertakes  to  prohibit  citizens  of  the  state  from  engaging  In  the 
business  of  brokerage  in  passage  tickets." 

It  seems  to  me  that  for  all  practical  purposes,  so  far  as  the  facts 
and  questions  here  involved  are  concerned,  the  act  under  which 
the  relator  was  arrested  is  stamped  with  the  same  mark  of  uncon- 
stitutionality as  the  act  referred  to  in  the  case  above  cited.  The 
relator  was  a  broker  in  passage  tickets,  and,  if  he  could  not  be 
molested  as  such  under  the  act  of  1897,  I  fail  to  see  how  he  can 
be  punished  under  the  act  of  1901  for  the  same  offense.  The  two 
acts  are  largely  identical,  and,  in  the  respect  now  under  considera- 
tion, must  be  held  to  be  unconstitutional,  by  virtue  of  the  doctrine 
laid  down  by  the  highest  court  of  this  state  in  the  case  above  cited. 
While  the  court  at  special  term  will  not  ordinarily  pass  upon  the 
constitutionality  of  an  act  of  the  legislature,  still  it  can  scarcely  be 
called  upon  to  enforce  the  provisions  of  an  act  which  are  mani- 
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festly  invalid.  The  relator  will  be  discbarged,  upon  the  ground  that 
the  provisions  of  the  act  of  1901,  onder  which  he  was  arrested,  are 
unconstitutional,  and  no  crime  has  therefore  been  committed.  Writ 
Rostained,  and  relator  discharged. 


(85  Ml8c.  Rep.  150.) 

In  re  FARMEB. 

(Snpreme  Conrt,  Special  Term,  New  Tork  Connty.    May,  1901.) 

AanoNBB  FOB  CBBsiTOBa— Skttlbmbnt  or  AccomrTS — Kottce. 

Under  Laws  1877,  c.  466,  {§  10-13,  and  Id.  i  20,  aubd.  5,  providing  t<x 
tbe  settlement  of  the  accounts  of  an  assignee  for  benefit  of  creditors, 
and  for  citation  on  all  persons  interested,  where  an  assignee  dies,  and  > 
compnlsory  proceeding  Is  taken  by  certain  of  tbe  creditors  for  an  ac- 
counting by  his  personal  representative  and  for  a  transfer  of  the  asseti 
to  a  substituted  assijirnee,  and  for  discharge  of  the  sureties  of  tJie  de- 
ceased assignee,  all  the  creditors  interested  In  the  assignment  must  be 
cited. 

In  the  matter  of  the  assignment  of  Albert  J.  Farmer  for  the  boiefit 
of  creditors.  Application  to. confirm  report  of  referee  settling  ac- 
count of  personal  representatives  of  William  Wolflf,  deceased,  as- 
signee.   Report  referred  back  to  referee,  with  directions. 

Bobert  Weil,  for  the  motion. 
W.  B.  Homblower,  opposed. 

GILDERSLEIEVE,  J.  This  is  an  application  for  an  order  eon- 
firming  the  report  of  a  referee  taking  and  stating  the  account  of 
the  personal  representatives  of  a  deceased  assignee.  The  motion 
therefor  is  made  by  the  creditors  upon  whose  application  the  ac- 
counting was  directed  and  taken,  and  is  supported  by  the  assignee 
substituted  in  the  place  and  stead  of  the  original  trustee  whose 
estate  is  now  accounting,  while,  on  the  other  hand,  it  is  opposed 
by  the  accounting  administrators  and  by  the  surety  upon  the  bond 
of  the  original  assignee  upon  the  various  grounds  stated  in  their 
respective  exceptions  and  briefs.  The  papers  in  the  accounting  are 
80  many  and  voluminous,  and  the  items  considered  and  determined 
are  so  extensive  and  complicated,  that  the  court  might  properly, 
on  this  motion,  adopt  the  position  taken  in  the  case  of  Smith  v. 
Fitchett,  56  Hun,  473,  475,  10  N.  Y.  Supp.  459,  and  refuse  to  revers* 
the  findings  of  the  referee  unless  they  are  obviously  erroneous. 
Without  taking  this  view,  however,  it  is  evident,  from  a  careful 
reading  of  all  the  papers,  that  the  findings  and  conclusions  of  the 
report  are  not  contrary  to  or  against  the  weight  of  evidence,  or 
erroneous,  but  that,  on  the  other  hand,  the  former  are  tbe  neces- 
sary results  of  the  testimony  taken  at  the  hearings,  and  the  latter 
are  properly  explained  and  fully  justified  by  the  statements  of  the 
lengthy  and  careful  opinion  submitted  by  the  referee  with  his  re- 
port. It  is  urged,  however,  and  with  particular  emphasis,  by  the 
surety  upon  the  bond  of  the  original  assignee,  that  the  court  should 
refuse  to  confirm  the  report  of  the  referee,  by  reason  of  the  irr^n- 
larity  in  the  proceedings  in  which  it  is  made,  consisting  of  the  failure 
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of  the  petitioning  creditors  to  cite  to  the  settlement  of  the  account 
all  creditors  of  the  assigned  estate  who  had  duly  presented  -verified 
claims  to  the  assignee.  It  is  contended  that,  in  view  of  this  con- 
ceded omission,  the  said  creditors,  not  cited,  cannot  be  and  are  not 
l>ound  by  this  report  made  in  a  proceeding  to  which  they  were  not 
parties,  and  of  which  they  had  no  notice;  that,  as  to  them,  the 
discharge  of  the  surety  contemplated  by  the  order  of  reference  can- 
not be  granted ;  and  that  they  may,  at  any  time,  reopen  the  matter 
or  bring  new  and  independent  proceedings.  The  orders  appointing 
the  Bidistitated  assignee  herein,  upon  the  death  of  the  original  as- 
signee, and  directing  an  accounting  and  transfer  of  the  assigned 
property  by  the  personal  representatives  of  the  latter,  were  evi- 
dently made,  and  the  proceedings  herein  were  evidently  had,  under 
the  authority  of  section  10  of  the  assignment  act  (Laws  1877,  c.  466), 
as  construed  by  In  re  Tousey,  2  App.  Div.  569,  37  N.  Y.  Supp.  1025. 
This  case,  construing  the  said  section,  held  (after  declaring  that  an 
assignment  for  the  benefit  of  creditors  is  an  express  trust,  vesting, 
upon  the  death  of  the  original  assignee,  in  the  supreme  court,  which 
may  appoint,  as  successor  of  the  deceased  assignee,  persons  other 
than  his  personal  representatives)  that,  in  making  the  appointment 
of  such  a  successor,  the  court  should  direct  the  personal  representa- 
tives to  account  for  the  original  assignee's  proceedings,  to  turn  over 
all  the  property  of  the  estate  to  the  new  assignee,  and  that  the  sure- 
ties upon  the  bond  of  the  deceased  assignee  should  thereupon  be 
discharged.  'Accordingly,  upon  the  death  of  the  original  assignee 
herein,  the  substitution  of  his  successor,  and  the  qualification  of  his 
personal  representatives,  the  court  directed  (1)  the  said  personal  rep- 
resentatives to  account  before  the  referee  for  "the  property,  funds, 
ajid  effects  of  the  assigned  estate  •  •  •  with  regard  to  the 
property  and  affairs  of  the  assignment  and  to  the  proceedings"  of 
the  wiginal  assignee;  (2)  that  the  assigned  assets  be  transferred 
by  the  said  personal  representatives  to  the  substituted  assif^ee,  un- 
der the  direction  of  the  referee;  and  (3)  that,  upon  such  transfer  and 
upon  compliance  vrith  the  order  of  this  court  made  upon  the  ac- 
counting, the  surety  upon  the  bond  of  the  original  assignee  be 
discharged  from  all  further  liability.  Both  the  specific  terms  of 
the  said  order  and  the  authority  under  which  it  was  made  required 
that  the  accounting  herein  be  had  to  secure,  and  be  such  as  would 
legally  result  in,  the  discharge  of  the  surety  upon  the  bond  of  the 
original  assignee  from  all  further  liability.  The  accounting  and 
transfer  of  the  property  should,  the  court  says  in  Re  Tousey  (at 
page  573,  2  App.  Div.,  and  at  page  1628,  37  N.  Y.  Supp.),  be' had, 
"not  only  that  the  new  assignee  may  have  possession  of  the  assets 
of  the  estate,  but  that  the  surety  of  the  old  assignee  should  be  dis- 
charged, as  he  had  a  right  to  be,  upon  the  termination  of  the  trust 
as  to  the  deceased  assignee.  •  •  •  That  the  surety  of  the  old 
assignee  be  discharged"  from  what  liability?  From  liability  upon 
the  bond  of  its  principal,  the  original  assignee,  conditioned  for  the 
faithful  performance  of  his  trust  duties  under  the  deed  of  assign- 
ment, including  the  collection,  sale,  and  conversion  of  the  assets, 
the  payment  of  proper,  necessary,  and  reasonable  expenses,  and  the 
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distribation  of  the  balance  of  the  estate  among  these  creditors  who 
have  proved  themselves  entitled  thereto.  And  from  liability  to 
whom?  To  all  the  cestolB  que  trustent  nnder  the  assignment,  L  e. 
to  all  the  creditors  who  are  specifically  mentioned  therein,  or  who, 
by  duly  presenting  and  proving  their  verified  claims  against  the  es- 
tate, establish  their  right  to  share  in  the  distribution  thereof.  The 
rights  of  these  creditors,  as  pro  rata  sharers  in  the  balance  of  the 
estate,  are  necessarily  involved  in,  and  affected  by,  any  proceeding 
in  which  that  balance  is  determined,  and  in  which  the  primary  lia- 
bility of  their  trustee  and  the  secondary  liability  of  his  surety  for 
that  balance  are  declared.  In  any  such  proceeding  they  are  entitled 
to  be,  and  should  be,  heard  upon  the  matters  above  stated,  upon 
which  the  ascertainment  of  that  balance  depends.  Their  rights  to 
their  shares  in  the  highest  value  of  the  estate  of  which  they  can 
ofFer  competent  and  sufiQcient  evidence  cannot  be  affected,  and  the 
reciprocal  liability  to  them  of  the  assignee  and  his  surety  therefor 
cannot  properly  be  discharged,  in  a  proceeding  to  which  th"y  never 
were  parties  and  of  which  they  had  no  notice  whatever.  This  is  a 
general  rule  of  procedure,  founded  in,  and  consistent  with,  reason 
and  justice.  Accordingly,  with  reference  to  accountings  under  the 
assignment  act,  the  court  has  power  to  discharge  the  assignee  and 
his  surety  at  any  time,  upon  performance  of  the  decree,  from  fur- 
ther liabdity  upon  matters  included  in  the  accounting,  only  to  cred- 
itors appearing  and  to  creditors  not  having  appeared  after  due  cita- 
tion or  not  having  presented  their  claims  after  due  a'dvertisement; 
and,  by  subdivision  23  of  rule  6  of  the  rules  of  the  appellate  divi- 
sion in  this  department,  in  no  case  can  an  assignee  and  his  sure- 
ties be  discharged,  "except  in  a  regular  proceeding  for  an  account- 
ing under  section  20  of  the  act,  commenced  by  petition  for  citation 
and  citation  thereon  to  all  persons  interested  in  the  estate."  Sec- 
tion 11  of  the  assignment  act,  amended  by  Laws  1878  (chapter  318, 
§  3),  provides  for  a  citation  to  all  parties  interested  in  the  estate  to 
appear  and  show  cause  why  a  settlement  of  the  assignee's  account 
should  not  be  had  upon  the  petition  of  the  assignee  at  any  time  after 
the  assignment,  or  of  the  creditor,  surety,  or  assignor  at  any  time 
after  one  year  JFrom  the  assignment,  or  upon  the  removal  of  an  as- 
signee. Section  12  states  that  the 'citation  on  the  petition  of  a 
creditor  may  be  addressed  to,  and  served  on,  the  assignee  alone, 
and,  on  the  return  thereof,  the  assignee  may  have  a  general  cita- 
tion issued  to  all  parties  interested,  while  section  13  describes  the 
persons  upon  whom  a  "citation  to  all  persons  interested"  must  be 
served.  Under  subdivision  5  of  section  20,  the  court  has  power, 
on  a  proceeding  for  an  accounting  under  the  act,  to  require  the 
assignee  to  render  and  file  an  account  of  his  proceedings,  and  to 
enforce  the  same  in  the  manner  provided  by  law  for  compelling 
an  executor  or  administrator  to  comply  with  a  surrogate's  order 
for  an  account.  Code  Oiv.  Proc.  §§  2727,  2728.  It  is,  however,  claim- 
ed that  in  the  case  of  a  compulsory  accounting,  upon  citation  is- 
sued to  the  assignee  or  his  representatives  upon  the  petition  of  a 
creditor,  it  is  unnecessary  to  cite  to  the  settlement  of  the  account 
all  persons  interested  in  the  assigned  estate.    In  support  of  this 
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position,  the  cises  of  In  e  Cowing,  26  Hun,  214,  and  In  re  Bobinson, 
37  N.  Y.  261,  are  cited.  This  contention  overlooks  the  distinction 
between  a  proceeding  for  the  rendering  of  an  account  by  a  trustee 
and  a  proceeding  for  tie  judicial  settlement  of  the  account  after 
it  is  rendered,  which  was  noted,  in  the  case  of  administrators,  in 
Remington  v.  Walker,  21  Hun,  822,  and  is  indicated,  in  the  case  of 
assignees,  in  Re  Ck)wing,  supra.  The  case  last  referred  to,  after 
reviewing  the  successive  legislative  enactments  with  reference  to 
citations  for  and  upon  accountings  b;  assignees,  finally  concludes 
that,  under  the  assignment  act  as  finally  amended,  the  court  may, 
on  a  creditor's  application,  require  the  assignee  to  render  an  ac- 
count, and  this  without  bringing  in  all  parties  interested  or  (note 
the  significant  distinction)  proceeding  to  a  final  settlement.  The 
case,  therefore,  is  not  an  authority  upon  the  point  that  upon  the 
final  settlement  of  the  accounts  of  an  assignee  or  his  personal  rep- 
resentatives it  is  unnecessary  to  cite  ail  persons  interested  in  the 
fund.  Bo,  too.  In  re  Robinson,  supra,  is  an  authority  upon  the 
point  that,  in  a  proceeding  for  the  appointment  of  a  trustee  by 
the  court,  the  question  to  what  parties  notice  shall  be  given  is  en- 
tirely discretionary  with  the  court.  So  far  as  concerns  the  ques- 
tion involved  in  the  present  proceeding,  the  court  says  (page  264): 
"This  was  not  an  application  for  the  removal  of  a  trustee  and  for 
the  passing  and  settling  of  his  accounts.  Had  it  been  such,  all  per- 
sons interested  in  the  trust  property  and  estate  should  have  been 
notified  and  made  parties  to  the  proceeding  in  the  absence  of  all 
excuse  for  the  omission."  Finally,  in  Re  Reynolds,  30  Misc.  Rep. 
398,  62  N.  Y.  Supp.  515,  the  court  refused  to  state  the  account  of  a 
removed  assignee  as  filed,  to  allow  him  commissions  and  counsel 
fees,  and  to  cancel  his  bond  and  release  his  surety,  upon  payment 
of  the  net  balance  to  his  successor,  "in  the  absence  of  creditors  in- 
terested in  the  property  of  which  an  accounting  is  purported  to  be 
made."  For  these  reasons,  the  matter  must  be  referred  back  to  the 
referee,  with  a  direction  that  a  general  citation  to  attend  the  settle- 
ment of  the  account  herein  be  issued  to,  and  served  upon,  all  par- 
ties interested,  unless  the  jurisdictional  defect  of  nonservice  of  cita- 
tion is,  as  it  may  be,  cured  by  the  voluntary  appearance  of  all 
interested  parties,  as  defined  by  section  13  of  the  assignment  act, 
before  the  referee,  or  by  their  written  and  acknowledged  waivera 
of  the  issuance  to,  and  service  upon,  them  of  said  citation. 
Ordered  accordingly. 


(35  Misc.  Rep.  147.) 

GARLAND  et  al.  ▼.  GARLAND  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    May,  1901.) 

1.  WiiiiiS— Validity— AccoMDiiATioH  op  Income. 

Under  Gen.  Laws,  c.  47,  {  4,  prohibiting  accumulations  of  the  Income 
of  personal  property,  a  testamentary  direction  to  trustees  of  a  residuary 
estate  that  they  shall  pay  a  fixed  sum  to  testator's  widow  for  life  from 
the  Income,  adding  any  surplus  to  the  principal  estate.  Is  imlawful. 
i.  Saub. 

Where  a  will  provides  for  a  payment  to  testator's  widow  Df  a  fixed 
sum  for  life,  the  fact  that  It  also  provides  for  an  unlawful  accumula- 
71  N.Y.S.— 30 
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tion  of  the  surplus  Income  does  not  render  the  provision  (or  the  widow 
Invalid. 

&  Bakb— Trusts. 

Where  a  will  creates  valid  separate  trusts  for  the  children  of  testator, 
to  which  trusts  the  entire  residuary  estate  is  directed  to  pass  upon  the 
widow's  death,  their  validity  Is  not  affected  by  the  (act  that  the  will 
also  provides  for  an  Illegal  accumulation  of  Income  to  be  paid  to  the 
principal  of  the  residuary  estate. 

Action  by  Charles  T.  Garland  and  Robert  B.  Dodson  and  others 
against  Annie  Louisa  Garland  and  others  to  construe  a  will.  Decree 
rendered. 

Evarts,  Choate  &  Beaman  (William  V.  Rowe,  of  counsel),  for  plain- 
tiffs. 

Ck>udert  Brothers  (Lorenzo  Semple,  of  counsel),  for  defendant 
Annie  L.  Garland. 

Eliot  Tnckerman,  for  defendants  James  A.  Garland  and  Charles 
T.  Garland,  individually,  and  Marie  T.  Garland. 

John  B.  Sheppard,  Jr.,  for  defendant  trustees. 

Charles  N.  Harris,  for  defendant  Louise  Garland  Emmet. 

William  V.  Rowe,  for  defendant  Harvard  College. 

William  T.  Emmet,  guardian  ad  litem  of  infant  defendants. 

GIEGERICH,  J.  This  action  is  brought  for  the  construction  of  a 
will.  The  testator  died  in  July,  1900,  leaving  a  last  will  and  testa- 
ment, by  which  he  disposed  of  a  large  estate.  Three  trust  funds 
are  specifically  created,  each  of  the  amount  of  |500,000,  for  each 
of  the  testator's  three  children,  the  rents  and  profits  in  each  case 
to  be  paid  over  by  the  trustees  to  the  respective  beneficiaries.  The 
will  further  directs  the  trustees  to  hold  the  residue  of  the  estate  in 
trust  for  the  widow  for  life,  and  to  pay  therefrom  to  her  the  sum  of 
112,000  per  year,  further  providing  that  "should  the  income  from  such 
residue  exceed  f  12,000  per  annum  the  excess  shall  be  added  annually 
to  the  principal  of  said  residue.".  There  was  also  the  following  fur- 
ther directions:  "Upon  the  death  of  my  wife,  I  direct  my  executors 
and  trustees  to  divide  the  said  residue  of  my  estate  then  remaining 
'into  three  equal  parts,  and  to  add  one  of  said  parts  to  each  one  of 
the  said  separate  funds  of  five  hundred  thousand  dollars,  established 
as  hereinbefore  directed,  and  to  dispose  of  the  same  in  the  manner 
hereinbefore  directed  for  the  disposition  of  said  separate  funds." 
The  residue  of  the  estate  remaining  after  the  three  trust  funds  above 
mentioned  were  completed  has  proved  to  be  upward  of  11,000,000, 
consisting  of  personalty,  with  the  exception  of  a  small  amount  of 
real  estate  in  Maine,  and  the  excess  of  Income  from  such  residue, 
above  the  |12,000  directed  to  be  paid  to  the  widow,  is  about  |40,000. 
It  is  conceded  by  all  parties  that  this  direction  to  accumulate  the 
surplus  of  income  is  void,  as  being  in  contravention  of  the  statute, 
and  the  only  questions  for  determination  are — ^Pirst,  whether  that 
direction  was  so  intimately  connected  with  the  general  scheme  of 
disposition,  or  any  particular  part  thereof,  as  to  nullify  the  whole 
or  such  part;  and,  second,  if  there  is  not  such  an  intimate  relation, 
and  the  other  provisions  of  the  will  stand,  then  to  whom  shall  this 
excpss  of  income  be  paid? 
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The  prohibitions  against  the  accumulation  of  income  of  personal 
property  are  now  found  in  section  4  of  the  personal  property  law, 
chapter  47  of  the  General  LaAira  (Laws  1897,  c.  417),  and  are  very 
similar  to  the  corresponding  prohibition  against  accumulations  of 
rents  of  realty  which  is  found  in  section  51  of  the  real  property  law, 
being  chapter  46  of  the  General  Laws  (Laws  1896,  c.  547).  Itoth 
these  sections  are  substantial  re-enactments  of  earlier  provisions 
found  in  the  Revised  Statutes  (1  Rev.  St.  p.  726,  §§  37,  38,  and  1  Rev. 
St.  p.  773,  §§  3,  4,  respectively),  and  consequently  the  earlier  decisions 
are  still  applicable  to  such  cases.  In  Williams  v.  Williams,  8  N.  Y. 
525,  538,  it  was  held  that  the  direction  for  accumulation  only  is  void 
in  such  a  case  as  this,  and  that  the  legacy  itself  is  not  defeated.  The 
doctrine  of  the  foregoing  case  was  reaffirmed  in  Kilpatrick  v.  John- 
son, 15  N.  Y.  322,  324;  Manice  v.  Manice,  43  N.  Y.  303,  384;  Pray  v. 
Hegeman,  92  N.  Y.  508,  519;  Barbour  v.  De  Forest,  95  N,  Y.  13,  16; 
Cochrane  v.  Scbell,  140  N.  Y.  516,  535,  35  N.  K  971;  and  Hascall  v. 
King,  162  N.  Y.  134,  152,  56  N.  E.  515.  From  these  authorities  it 
follows  that,  although  the  accumulation  cannot  be  made  as  the 
testator  desired,  nevertheless  the  trust  for  the  widow  and  the  re- 
mainders over  to  the  children  are  left  unaffected,  and  the  only  ques- 
tion to  be  determined  is  how  the  excess  of  income  shall  be  dis- 
tributed. 

The  real  property  law  provides  (Gen.  Laws,  c.  46,  §  53)  as  follows: 

"Sec.  B3.  When,  In  consequence  of  a  valid  limitation  of  an  expectant  estate, 
there  is  a  suspension  of  the  power  of  alienation,  or  of  the  ownership,  during 
the  continuance  of  which  the  rents  and  profits  are  UDdlsposed  of,  and  no 
valid  direction  for  their  accumulation  is  glren,  such  rents  and  profits  shall 
belong  to  the  persons  presumptively  entitled  to  the  next  eventual  estate." 

While  this  section  has  never  been  Incorporated  into  the  laws  gov- 
erning personal  property,  it  is,  in  effect,  made  a  part  thereof  by  the 
general  provision  that,  "in  other  respects,  limitations  of  future  or 
contingent  interests  in  personal  property  are  subject  to  the  rules 
prescribed  in  relation  to  future  estates  in  real  property."  Personal 
Property  Law  (Gten.  Laws,  c.  47,  §  2).  And  in  Cook  v.  Lowry,  95  N.  Y. 
103,  108,  it  was  held  to  be  settled  by  the  great  weight  of  authority 
that  the  sentence  last  quoted  makes  applicable  to  personal  property 
section  53  of  the  real  property  law,  which  was  at  that  time  1  Rev. 
St.  p.  726,  §  40. 

Who,  then,  are  the  "persons  entitled  to  the  next  eventual  estate"? 
Are  they  the  trustees  of  the  several  funds,  or  are  they  the  respective 
beneficiaries?  The  answer  to  the  question  is  not  of  very  substantial 
importance,  as'  in  either  case  the  money  will  go  at  once  to  the  ben- 
eficiaries; but  in  the  one  case  it  would  go  through  the  hands  of  the 
trustees,  while  in  the  other  case  it  would  go  directly.  In  Manice  v 
Manice,  43  N.  Y.  385, 386,  it  was  decided,  under  circumstances  similar 
to  those  now  presented,  that  the  trustees  should  take,  and  that  de- 
cision controls  in  this  case.  The  accumulated  income  should  there 
fore  be  divided  into  three  equal  parts,  and  one  of  such  parts  be  paid 
to  the  respective  trustees  of  each  of  the  three  funds,  who  should,  in 
turn,  pay  over  the  same,  as  income,.to  their  respective  .cestuis  que 
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tmstent.    The  same  course  should  be  followed  with  the  surplus  here- 
after as  it  from  time  to  time  accrues. 
Ordered  accordingly. 

©5  Misc.  Hep.  167.)  s=:==» 

BALTBS  ▼.  XINION  TRUST  00.  OP  NEW  TORK. 

(Supreme  Court,  Special  Term,  New  York  Oouuty.    May,  1001.) 

Tbot  Agbeeiibnt— Exkcution — Rbfcdiation  by  Exkcdtor  of  Dokor. 

An  owner  of  a  large  estate  conveyed  all  his  real  estate  to  his  son  by 
a  deed  absolute  in  form,  the  son  executing  a  paper  agreeing,  on  the 
death  of  the  donor,  to  convey  a  certain  share  of  the  estate  to  the  daugh- 
ter of  the  donor,  or.  If  not  living,  to  her  descendants,  and  to  supply  the 
donor  with  such  means  as  might  be  necessary  for  his  support  during 
life.  Thereafter  another  agreement  was  made  providing  for  certain 
payments  to  the  donor,  and  for  a  division  on  the  death  of  the  donor  of 
the  personalty  and  any  surplus  income  between  the  son  and  daughter  of 
the  donor.  Ui)on  the  death  of  the  donor,  a  substituted  trustee  was 
appointed.  Held  that,  where  the  annuity  was  duly  paid  to  the  donor  or 
provided  for  in  any  manner,  his  reversionary  interests,  if  any,  passed, 
and  his  executor  could  not  repudiate  the  agreement,  and  recover  of  the 
substituted  trustee  the  value  of  the  property  divided  and  distributed 
by  It 

Action  by  Fernando  Baltes,  executor  of  Edmnnd  Waring,  against 
the  Union  Trust  Company  of  New  York.    (Complaint  diamiBBed. 

Leventritt  &  Brennan,  for  plaintiff. 
Peckham,  Miller  &  King,  for  defendant. 

SCOTT,  J.  In  1876,  Edmund  Waring,  the  plaintifTs  testator,  was 
the  owner  of  a  large  estate,  consisting  of  both  real  and  personal  prop- 
erty. On  November  8,  1876,  he  conveyed  all  his  real  property  to  hia 
son  William  E.  Waring,  by  a  deed  absolute  in  form,  and  William 
simultaneously  executed  a  paper  in  which  he  agreed  that  he  would 
immediately,  upon  the  death  of  said  Edmund  Waring,  convey  one 
equal  one-half  part  of  said  real  estate  or  the  proceeds  thereof  to 
Katherine  G.  Siecor,  daughter  of  Edmund  Waring,  or,  if  she  were 
not  then  living,  to  her  descendants.  It  was  further  provided  that 
the  agreement  might  at  any  time  be  canceled,  and  might  from  time 
to  time  be  modified  by  the  mutual  agreement  of  Edmund  and  William 
E.  Waring.  At  the  same  time  William  E.  Waring  executed  another 
paper,  wherein,  in  consideration  of  the  conveyance  to  him  of  the  real 
estate,  he  agreed  to  supply  to  his  father,  Edmund  Waring,  such 
moneys  as  he  might  require  for  his  support  and  maintenance  during 
his  life,  and  also  such  further  sum,  not  exceeding  f  1,800  per  annum, 
as  s»id  Edmund  Waring  might  x)er8onally  request,  if  he  should  wish 
to  pay  the  same  for  the  support  and  maintenance  of  his  wife,  Mrs. 
Clara  K.  Waring.  More  than  four  years  afterwards,  and  on  March 
16,  1881,  Edmund  Waring,  and  his  son  William  E.  Waring,  and  his 
daughter  Katherine  Q.  Secor,  entered  into  an  agreement  which  forms 
the  laasis  of  this  action.  The  agreement  recites  that  certain  real 
and  personal  property  had  been  theretofore  assigned  by  Edmnnd 
Waring  to  William  E.  Waring,  and  a  declaration  of  trust  respectini; 


Digitized  by 


Google 


Sup.   Ct.)  BALTKS   V.  UKION   TRUST  00.  469 

the  real  estate  made  bj  William  E.  Waring,  and  an  agreement  en- 
tered into  as  to  the  support  of  Edmund  Waring,  and  for  the  payment 
to  him  of  certain  moneys;  that  a  further  agreement  had  been  made 
between  the  parties  in  respect  to  said  personal  property  an«l  the  in- 
come therefrom  and  from  the  real  estate  during  the  life  of  said  Ed- 
mund Waring.  In  order  to  carry  out  this  latter  agreement,  it  was 
then  provided  and  agreed  "that  said  William  E.  Waring  does  and 
shall  hold  said  personal  property  during  Edmund  Waring's  life  in 
trust  to  pay  annually  from  the  income  thereof  the  sum  of  forty-eight 
hundred  dollars  to  said  Edmund  Waring,  to  be  made  in  equal  monthly 
payments  on  the  first  day  of  every  month,  and  to  divide  the  surplus 
of  said  income,  and  the  rents,  issues,  and  profits  from  the  real  estEite, 
•  •  •  equally  between  said  William  E.  Waring  and  Katherine  G. 
Secor  during  the  life  of  said  Edmund  Waring,  ♦  ♦  •  and  on  the 
death  of  said  Edmund  Waring  to  divide  any  surplus  income  then  un- 
paid and  all  of  said  personal  property  equally  between  said  William 
E.  Waring  and  Katherine  G.  Secor."  It  was  further  provided  that 
the  agreement  was  not  to  affect  in  any  way  the  declaration  of  trust 
dated  November  8,  1876,  respecting  the  real  estate,  but  that  it  was 
intended  to  supersede  the  other  agreement  made  at  the  same  time 
relative  to  the  support  and  payment  of  money  to  Edmund  Waring. 
There  was  a  further  provision  that  in  case  a  certain  will  of  Edmund 
Waring,  dated  January  8,  1878,  should  be  in  force  at  his  death,  and 
his  personal  property  should  be  insufQcient  to  pay  certain  legacies 
therein  specified,  then  said  legacies  should  be  paid  by  William  E. 
Waring  out  of  the  personal  property  referred  to  in  the  agreement,  or, 
if  the  division  of  the  personal  property  should  be  effected  before  such 
insufficiency  had  been  ascertained,  then  William  E.  Waring  and 
Katherine  G.  Secor  each  agreed  to  pay  one-half  thereof.  By  a  sup- 
plementary agreement  dated  March  18,  1881,  executed  by  the  same 
parties,  it  was  provided  that  William  E.  Waring  would,  if  Edmund 
Waring  80  desired,  make  certain  monthly  payments  to  Mrs.  E.  War- 
ing, the  agreement  to  do  so  terminating,  however,  on  the  death  of 
Edmund  Waring.  William  E.  Waring  died  on  October  5,  1882,  leav- 
ing a  will,  by  which  he  devised  and  bequeathed  all  his  estate,  real  and 
personal,  to  his  widow,  Frederika  W.  Waring,  whereupon  Edmund 
Waring  and  Katherine  G.  Secor  petitioned  this  court  for  the  appoint- 
ment of  a  trustee  in  place  and  stead  of  said  William  E.  Waring,  and 
an  order  was  accordingly  made  appointing  the  defendant  herein  such 
trustee.  The  appointment  of  a  substituted  trustee  was  opposed  by 
Frederika  W.  Waring  upon  various  grounds,  but  the  order  there- 
for was  ultimately  alHrmed  by  the  court  of  appeals,  after  that  court 
had  modified  the  order  of  the  special  term  "by  striking  out  so  much 
thereof  as  assumes  to  adjudicate  upon  the  validity  of  the  trust,  if 
such  provisions  there  are."  The  defendant  thereupon  commenced 
two  actions  in  this  court  against  Frederika  W.  Waring,  widow  of 
William  E.  Waring,  one  to  recover  possession  of  the  real  estate,  and 
one  to  recover  possession  of  the  personal  property,  in  both  of  which 
it  was  successful,  the  judgment  in  each  case  reciting  that  the  estate, 
right,  or  title  of  the  plaintiff  in  or  to  said  property  was  for  the  life  of 
Fdmund  Waring.    There  were  at  this  time  three  persons,  and  only 
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three,  besides  theSnbstituted  trustee,  who  could  claim  any  interest  in 
or  right  to  the  personal  property.  These  were  Edmund  Waring, 
Katharine  G.  Secor,  and  Frederika  W.  Waring,  and  they  united  in  an 
agreement,  the  validity  of  which  is  put  in  issue  in  this  action.  This 
agreement,  which  was  dated  February  19, 1888,  recited  all  the  deeds, 
agreements,  declarations  of  trust,  actions,  proceedings,  order,  and 
judgments  hereinbefore  recited  in  detail.  It  further  recited  that  the 
signatory  parties  were  the  only  persons  interested  in  the  real  estate 
and  personal  property,  and  that  the  parties  of  the  first,  second,  and 
third  parts,  to  wit,  Edmund  Waring,  Blatherine  G.  Secor,  and  Fred- 
erika W.  Waring,  were  desirous  that  all  litigation  touching  the  same 
should  cease.  It  was  thereupon  mutually  agreed,  in  addition  to  cer- 
tain matters  not  material  in  this  action — ^First,  that  the  |4,800, 
which,  by  the  agreement  of  March  16,  1881,  was  to  be  paid  annually 
to  Edmund  Waring  out  of  the  income  derived  from  the  personal  prop- 
erty, should  thereafter  be  paid  by  the  substituted  trustee  out  of  the 
rents,  issues,  and  profits  of  the  real  estate;  second,  that,  after 
payment  of  certain  sums  by  way  of  counsel  fees  and  commissions, 
the  balance  of  the  personal  profits  should  be  divided  equally  between 
Katherine  G.  Secor  and  Frederika  W.  Waring;  third,  that,  except  as 
modified  by  this  agreement,  the  trust  with  reference  to  the  real  estate 
should  continue  during  the  lifetime  of  the  party  of  the  first  part,  as 
provided  in  the  deed  to  William  E.  Waring,  and  the  declaration  of 
trust  executed  by  him.  This  agreement,  after  its  execution  by  Ed- 
mund Waring,  Katherine  G.  Secor,  and  Frederika  W.  Waring,  was 
also  executed  by  the  defendant,  and  was  thereupon  carried  into 
effect,  the  personal  property  being  divided  as  therein  provided,  and 
the  income  of  f4,800  per  annum  being  regularly  paid  to  Edmund 
Waring  by  the  defendant,  out  of  the  rents  of  the  real  estate,  until 
his  death  on  August  16,  1895,  he  having  survived  his  daughter 
Katherine  Q.  Secor,  who  died  on  March  9, 1892.  It  does  not  appear 
that  Edmund  Waring,  during  his  lifetime,  ever  raised  any  question 
as  to  the  validity  of  the  agreement  under  which  the  personal  property 
was  divided  between  his  daughter  and  his  son's  widow.  His  exec- 
utor, by  his  action,  does  attack  the  validity  of  this  division,  and  seeks 
to  recover  from  the  defendant  the  value  of  the  personal  property, 
which  was  divided  with  the  testator's  acquiescence  and  co-operation. 
His  position,  broadly  stated,  is  that  such  division  was  in  contraven- 
tion of  the  trust  under  which  the  personal  property  was  held  by 
William  E.  Waring  in  the  first  instance,  and  afterwards  by  the  de- 
fendant as  substituted  trustee,  and  he  cites,  in  support  of  his  action, 
the  familiar  rule  of  the  Revised  Statutes,  that,  "if  the  trust  is  ex- 
pressed in  the  instrument  creating  the  estate,  every  sale,  conveyance 
or  other  act  of  the  trustee  in  contravention  of  the  trus't  shall  be  abso- 
lutely void."  Rev.  St.  (Banks'  8th  Ed.)  2439,  §  65.  The  instrument 
which  created  the  trust  in  the  present  instance  was  the  agreement  of 
March  16,  1881,  wherein  were  declared  the  terms  of  the  trust  upon 
which  William  E.  Waring  held  the  personal  property.  By  that 
agreement  the  duration  of  the  trust  was  limited  to  the  lifetime  of 
Edmund  Waring,  and  during  that  tenn  Edmund  Waring  was  to 
have  a  life  estate  to  the  extent  of  f  4,800  per  annum,  and  William  E. 
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Waring  and  Katherine  G.  Secor  were  each  to  have  a  life  estate  to  the 
extent  of  one-half  the  surplus  after  the  payment  of  Edmund's  an- 
nuity and  the  other  items  charged  upon  the  income.  It  is  clear  that 
none  of  them  took  an;  title  to  the  corpns  of  the  estate  by  reason  of 
their  life  estates.  Rev.  St  (Banks'  8th  Ed.)  2438,  §  60.  If,  therefore, 
Eklmund  Waring  retained  any  interest  in,  or  title  to,  the  corpus  of 
the  personal  property,  it  was  for  some  other  reason  than  the  fact 
that  a  life  estate  was  reserved  to  him.  So  long  as  the  trust  con- 
tinued— that  is  to  say,  during  the  lifetime  of  Edmund  Waring — ^the 
whole  estate,  both  in  law  and  equity,  vested  in  the  trustee. 

There  was,  however,  reversionary  interest  vested  in  some  one. 
If,  as  claimed  by  defendant,  that  reversionary  interest  became,  by 
the  deed  of  trust,  vested  in  William  E.  Waring  and  Katherine  G. 
Secor,  the  executor  of  Edmund  can  assert  no  claim  to  the  personal 
property,  because  Edmund  himself  had  no  interest  therein  which  sur- 
vived him.  For  the  contention  that  they  did  take  vested  remainders 
under  the  trust  agreement  there  is  much  to  be  said.  The  statute 
provides  that  a  future  estate  is  vested  when  there  is  a  person  in 
being  who  would  have  an  immediate  right  to  the  possession  of  the 
property  upon  the  ceasing  of  the  intermediate  or  precedent  estate. 
Rev.  St.  (Banks'  8th  Ed.)  2432,  §  13.  Hence,  if  the  trust  agreement 
had  in  terms  granted  to  William  E.  Waring  and  Katherine  G.  Secor 
the  pers(^al  property  upon  the  death  of  Edmund  Waring  after  his 
life  estate  or  interest  therein  had  terminated,  there  can  be  no  doubt 
that  they  would  have  taken  an  unqualified  vested  remainder  in  the 
corpus  of  the  estate,  which,  in  the  event  of  the  death  of  either  of  them, 
would  have  passed  to  their  personal  representatives.  It  is  claimed 
that  the  trust  deed  did,  in  effect,  operate  as  a  grant  of  such  an  estate 
or  interest.  The  trustee  undertook  that  upon  the  death  of  Edmund 
Waring  he  would  divide  the  personal  property  equally  between  him- 
self and  his  sister.  It  seems  to  be  now  well  settled  in  this  state  that 
a  direction  or  agreement  to  divide  an  estate  upon  the  happening  of  a 
certain  event  is  equivalent  to  an  express  gift  where  the  persons 
among  whom  theidivision  is  to  be  made  are  certain  and  in  being  at 
the  time  of  the  taking  effect  of  the  instrument  containing  the  direc- 
tion for  a  division.  The  plaintiff,  however,  insists  that  there  should 
be  applied  to  this  case  the  rule  to  be  found  in  a  long  line  of  authori- 
ties, which  hold  that,  where  the  only  gift  is  found  in  a  direction  to 
divide  or  pay  at  a  future  time,  the  gift  is  future,  not  immediate,  con- 
tingent, not  vested.  Hence  it  is  ai^jued  that  the  future  estates  of 
William  E.  Waring  and  Katherine  G.  Secor  were  contingent  upon 
their  surviving  their  father,  and  terminated  upon  their  death  before 
him;  that  upon  the  termination  of  their  contingent  estates  or  inter- 
est in  the  personalty  the  reversion  therein  was  undisposed  of  by  the 
trust  agreement,  and  vested  in  Edmund  Waring,  under  the  statutory 
rule  that  "where  an  express  trust  is  created  every  estate  and  interest 
not  eoibraced  in  the  trust,  and  not  otherwise  disposed  of,  shall  remain 
in,  or  revert  to,  the  person  creating  the  trust  or  his  heirs,  as  a  legal 
estate."  Rev.  St.  (Banks'  8th  Ed.)  2439,  §  62.  The  rule  that  a 
remainder  is  to  be  deemed  contingent,  and  not  vested,  where  the  only 
gift  is  to  be  found  in  a  direction  to  pay  over  or  divide  at  a  future 
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time,  is  not  of  nniversal  application,  and  is  subject  to  important 
exceptions.  As  was  said  by  the  court  of  appeals:  "It  is  true  that 
the  rule  has  many  exceptions,  and  is  seldom  alone  relied  upon." 
Clark  V.  Cammann,  160  N.  Y.  315-327,  54  N.  E.  709.  In  re  Brown, 
154  N.  Y.  313,  48  N.  E.  537,  there  were  no  express  words  of  gift  to 
the  grandchildren  of  testator,  but  there  was  a  provision  that,  upon 
the  termination  of  a  life  estate  or  estate  created  by  the  will,  "the 
pi'  icipal  be  equally  divided  between  the  children  of  my  said  daugh- 
ters absolutely  for  their  own  property,  subject,  however,  to  the  above- 
provided  life  estates  in  the  same."  It  was  held  that  inasmuch  as 
the  grandchildren,  were  in  being  at  the  time  of  testator's  death,  and, 
under  the  will,  had  the  immediate  right  to  the  possession  of  the 
estate  upon  the  termination  of  the  life  estates,  they  took  vested  re- 
mainders in  the  estate  of  the  testator.  In  Clark  t.  Cammann,  supra, 
the  will  gave  a  fund  of  f  10,000  to  his  executors  in  trust  to  pay  the 
income  to  a  niece  for  life,  "and  from  and  immediately  after  her  de- 
cease, upon  trust,  to  pay  over  and  divide  the  said  principal  sum  of 
(10,000  unto  and  among  all  her  children,  share  and  share  alike, 
*  *  *  and  to  their  lawful  representatives,  forever,  as  tenants  in 
common,  per  capita,  the  issue  of  any  such  child  who  may  then  be 
dead  to  take  his  or  her  deceased  parent's  share."  Although  there 
were  no  express  words  of  gift  to  the  grandchildren,,  other  than  the 
direction  to  the  trustees  to  pay  over  and  divide,  the  court  «aid  that, 
if  the  testator  had  stopped  with  the  directions  to  pay  over  and  divide 
the  capital  sum,  uix>n  the  decease  of  the  life  tenant,  "among  all  her 
children,  share  and  share  alike,"  it  would  not  have  hesitated  to  hold 
that  the  legacies  vested  in  the  sons.  Under  the  will  as  drawn,  how- 
ever, it  felt  constrained  to  hold  the  legacies  contingent,  and  the 
reason  for  so  holding  seems  to  distinguish  the  present  case  from 
many  authorities  cited  by  the  plaintiff.  It  said:  "No  issue  of  the 
sons  was  in  being  at  the  death  of  the  testator,  and  it  was  uncertain 
as  to  whether  they  ever  would  have  issue.  The  remainder  was  there- 
fore contingent,  and  not  vested,  for  the  reason  that  the  persons  to 
whom,  or  the  event  upon  which,  the  estate  was  limited  to  take  effect 
remained  uncertain  until  the  termination  of  the  life  estate."  Under 
the  trust  agreement  in  the  present  case,  there  was  no  uncertainty 
as  to  the  persons  to  whom  the  personal  estate  was  to  go  upon  the 
death  of  Edmund  Waring.  If,  however,  the  plaintiff  be  right  in  his 
contention  that  the  reversionary  interest  of  William  E.  Waring  and 
Katherine  G.  Secor  was  contingent  upon  their  surviving  their  father, 
and  that  upon  their  predecease  this  reversionary  interest  became 
vested  in  Edmund  Waring,  there  still  remains  an  insurmountable 
diflBculty  in  the  way  of  his  recovery  in  this  action.  Edmund  Waring's 
relation  to  the  personal  property  would  then  have  been,  when  the 
agreement  for  division  was  made,  that  he  had  a  life  estate  in  the 
fund  to  the  amount  of  his  agreed  annuity;  that,  owing  to  the  death 
of  William  E.  Waring,  he  had  a  reversionary  interest  in  one  half 
of  the  corpus  of  the  personal  estate,  and  a  possible  reversionary  in- 
terest in  the  other  half,  dependent  upon  his  surviving  Katherine  G. 
Secor.  His  life  interest  he  held  under  the  trust  agreement,  and  this 
he  could  not  alien  or  dispose  of  in  any  way.    His  reversionary  inter- 
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est  in  the  corpus  of  the  estate  he  did  not  hold  under  the  trust  agree- 
ment, but  held  it,  if  at  all,  because  it  was  not  provided  for  by  that 
agreement.  This  interest  was  his  own,  to  do  with  as  he  pleased. 
He  could  sell  it  or  give  it  away.  What  he  did  was  to  actively  co- 
operate and  concur  in  its  distribution  between  Katherine  G.  Secor 
and  Frederika  W.  Waring,  and  by  his  act  in  so  doing  he  induced  the 
defendant  to  make  or  consent  to  the  distribution  of  the  trust.  In 
signing  the  agreement  for  division,  he,  in  effect,  gave  away,  not  his 
inalienable  life  estate,  but  his  remainder  or  reversionary  interest  in 
the  fund,  with  which  he  had  the  right  to  deal  as  he  saw  fit.  Under 
these  circumstances,  he  would  not  have  had  in  his  lifetime,  nor  has 
his  executor  now,  any  standing  in  a  court  of  equity  to  repudiate  the 
agreement  for  division,  and  attempt  to  undo  that  to  which  he  bound 
himself  and  induced  others  to  become  bound.  Steinway  v.  Steinway, 
24  App.  Div.  104,  48  N.  Y.  Supp.  1046;  Evans  v.  Benyon,  37  C*.  Div. 
329.  The  defendant  is  entitled  to  a  judgment  dismissing  the  com- 
plaint upon  the  merits,  with  costs,  and  an  extra  allowance  of  f  250. 
Complaint  dismissed,  with  costs. 


<8S  MlBC.  Bep.  171.) 

In  re  FOULDS'  ESTATES. 

(Surrogate's  Court,  New  York  County.    May,  1901.) 

L   AOmNISTBATORS— ASBBTS. 

An  administrator  may  sell  a  claim  for  rent  whicb  had  accrued  to  an 
Intestate  before  his  death. 
SL  Same— Payments. 

Though  the  administrator  and  the  next  of  kin  are  tenants  In  common 
of  realty,  the  administrator  cannot,  as  against  the  next  of  kin,  pay  taxes 
and  assessments  or  Interest  on  mortgages  on  the  realty  and  for  insurance 
and  repairs  out  of  personalty. 

In  the  matter  of  the  estate  of  John  M.  Foulds,  deceased.  Judicial 
settlement  of  the  accounts  of  administrators.    Decree  rendered. 

Andrew  Foulds,  Jr.,  for  administrators. 
William  F.  MacBae,  for  objectors. 

THOMAS,  S.  The  claim  against  John  C.  Smith  for  rent  of  the 
Passaic  House  accrued  and  was  fully  due  during  the  lifetime  of  the 
intestate.  The  undivided  interest  of  the  intestate  in  this  claim  was 
therefore  a  personal  asset,  which  could  be  sold  by  the  administrator. 
The  sale  appears  to  have  been  made  after  due  notice  and  in  good 
faith,  and  the  amount  received,  though  small,  is  not  shown  to  l^  in- 
adequate. The  report  of  the  referee  approving  of  this  is  aflSrmed. 
The  acting  administrator  and  his  brother  were  tenants  in  common 
with  the  intestate  in  certain  real  property  in  New  Jersey.  The  next 
of  kin,  entitled  to  the  personalty  of  the  intestate,  were  also  his  heirs 
at  law,  and  as  such  acquired  interests  in  such  real  estate.  Taxes 
and  assessments  upon  this  real  estate,  interest  on  mortgages  upon  it, 
and  insurance  premiums  on  policies  of  insurance  upon  it,  were  paid 
by  the  acting  administrator.  He  also  paid  certain  sums  for  repairs 
on  a  house.    All  of  these  disbursements  are  set  forth  in  the  account, 
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and  the  next  of  kin  are  sought  to  be  charged,  oat  of  their  respectire 
interests  as  next  of  kin  in  the  personalty,  for  their  equitable  shares 
as  heirs  at  law  of  such  expenses.  It  is  quite  clear  that,  independent 
of  other  facts,  these  payments  were  not  such  as  an  administrator 
could  lawfully  make,  and  that  they  each  of  them  constituted  a  breach 
of  trust  In  re  Selleck,  111  N.  Y.  284,  287, 19  N.  E.  66.  As  to  Mrs. 
McArthnr,  they  may  be  allowed,  for  she  was  an  administratrix  and 
joined  in  the  account,  and  has  not  excepted  to  the  report  of  the  ref- 
eree allowing  them.  As  to  Mrs.  Wilson,  the  payments  for  taxes, 
assessments,  and  interest  on  mortgages  on  the  real  property  of  the 
deceased,  which  became  due  and  payable  after  his  death  and  prior 
to  October  9, 1900,  they  may  be  allowed  because  of  her  stipulation  in 
writing  of  that  date  consenting  thereto,  and  upon  the  faith  of  which 
payment  was  thereafter  made  by  the  acting  administrator  to  himself 
and  his  brother  in  reimbursement  for  payments  by  them  therefor. 
The  whole  transaction  constituted  an  estoppel  of  Mrs.  Wilson  to  this 
extent.  Perry,  Trusts,  §§  849,  850.  Payments  for  amounts  which 
became  due  after  that  date  are  disallowed.  For  a  similar  reason 
Mr.  Andrew  R.  Foulds  is  estopped  from  objecting  to  such  payments 
for  taxes,  assessments,  and  interest  which  were  payable  on  or  prior 
to  July  19,  1900,  that  being  the  date  of  a  letter  from  him  on  the  sub- 
ject, and  the  meaning  of  the  language  of  the  letter  being  made  more 
distinct  by  uncontradicted  evidence  of  contemporaneous  conversa- 
tions with  him.  Mrs.  Mclntyre  consistently  refused  to  make  any 
consent  on  the  subject,  and  all  the  payments  must  be  disallowed  as 
to  her.  The  repairs  on  the  Butherford  House  were  not  made  under 
any  contract  with  the  decedent,  and  the  finding  of  the  referee  to  the 
contrary  must  be  reversed.  The  only  evidence  offered  on  the  sub 
ject  was  clearly  incompetent  and  properly  excluded.  No  consent  or 
waiver  was  given  or  made  by  any  of  the  objecting  next  of  kin  to  any 
payments  for  such  repairs,  and  they  must,  tiierefore,  be  disallowed  as 
against  each  of  them.  The  objections  to  payments  for  services  ren- 
dered to  the  administrators  by  their  counsel  are  overruled.  The  ad- 
ministrators will  be'allowed  commissions  and  costs  for  preparing  the 
account;  the  disbursements  of  the  accounting,  including  the  fees 
of  the  referee  and  the  stenographer,  will  be  paid  out  of  the  estate. 
No  other  costs  will  be  allowed. 
Decreed  accordingly. 


(SH  Misc.  Rep.  173.) 

In  re  LIDDLH. 
(Surrogate's  Court  Washington  County.    May,  1901.) 

I.  ExBiTPnoNS— Realtt  Pubchasbd  with  Pekbion  Monet. 

Code  Civ.  Proc.  i  13fl3,  exempting  pension  money  from  Ilabtllty  tor 
debts,  does  not  render  real  estate  purchased  with  such  money  exempt 
from  payment  of  the  pensioner's  debts  after  his  death. 
Il  Claims  aoaikst  Dbcedbnt. 

Claims  against  the  estate  of  a  decedent,  made  by  near  relatives  for 
personal  services,  require  stronger  proof  to  establish  them  than  ordinary 
claims  by  strangers. 

Proceeding  by  Emeline  Liddle,  executrix  of  Marvin  W.  Liddle, 
deceased,  to  sell  his  real  estate  to  pay  debts.    Decree  granted. 
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Brodie  G.  Higley,  for  executrix. 
Frank  H.  Mason,  for  claimants. 
Gteorge  Scott,  for  contestant 

DAVIS,  S.  This  is  a  proceeding  institnted  by  Emeline  Liddle, 
the  executrix  of  the  last  will  and  testament  of  Marvin  W.  Liddle, 
deceajsed,  to  sell  the  real  estate  of  the  testator  to  pay  debts.  On 
the  return  of  the  citation,  Frances  J.  Liddle,  the  widow  of  the  tes- 
tator, and  who  is  the  sole  beneficiary  named  in  the  will,  filed  an 
answer  to  the  petition,  denying  the  validity  of  the  claims,  or  some 
of  them,  and  also  alleging  that  the  real  estate  of  the  decedent  was 
purchased  with  pension  money,  and  is,  therefore,  under  section  1393 
of  the  Code  of  Civil  Procedure,  exempt  from  sale  for  the  payments 
of  debts,  and  moves  to  have  the  proceeding  dismissed.  It  is  con- 
ceded that  the  real  estate,  which  it  is  allied  is  worth  about  |600, 
was  purchased  entirely  with  pension  moneys,  and  that  there  was 
no  personal  property  in  the  estate  except  that  set  off  to  the  widow 
by  the  appraisers,  under  the  statute.  The  petitioner  replies  to  the 
answer  by  setting  up  the  will,  which  is  entirely  in  manuscript,  al- 
though not  written  by  the  testator  himself,  in  which  the  testator 
expressly  directs  the  payment  of  all  his  debts.  It  is  claimed  by  this 
clause  in  the  will  that  the  testator  waived  and  canceled  the  ex- 
emption. On  the  other  hand,  the  contestants  contend  that  the  clause 
in  the  will  did  not  cancel  the  exemption,  as  it  is  not  in  compliance 
with  section  1404  of  the  Code,  which  section  provides  the  only 
way  in  which  an  exemption  can  be  canceled.  The  question  before 
us  for  decision  then  is,  does  the  exemption  from  debts  of  property 
purchased  with  pension  moneys  extend  beyond  the  decease  of  the 
pensioner?  As  is  usual  in  cases  of  this  character,  the  sympathies 
are  with  the  contestant,  but  in  legal  proceedings  sympathy  must 
yield  to  the  superior  claims  of  justice  and  equity.  At  common  law 
all  proper^  is  liable  for  debts  and  for  taxes,  and  no  property  is 
exempt  except  as  some  statute  specially  so  provides.  It  will  be  ob- 
served that  there  is  no  statute  that  exempts  from  debts  real  estate 
purchased  with  pension  moneys.  Section  1393  of  the  Code,  on  which 
the  contestant  in  this  proceeding  relies,  exempts  only  the  pension 
money.  In  the  case  of  Bank  v.  Carpenter,  119  N.  Y.  550,  23  N.  E. 
1108,  7  L.  B.  A.  557,  the  court  of  appeals  held  that  where  the  pen- 
sion money  can  be  directly  traced  to  the  purchase  of  property  neces- 
sary for  the  support  of  the  pensioner  and  his  family,  such  property 
is  exempt  from  levy  and  sale  under  an  execution.  In  the  case  just 
cited  the  pensioner  secured  an  order  from  the  county  court  restrain- 
ing the  bank  from  selling  his  real  estate  on  an  execution,  and  the 
court  of  appeals  sustained  the  order.  The  case  of  Buffum  v.  Forster,* 
77  Hun,  27,  28  N.  Y.  Supp.  285,  also  cited  by  contestant,  was  an  in: 
junction  to  restrain  the  sale  of  real  estate  purchased  with  pension 
money.  The  general  term  held  that  the  injunction  was  properly 
granted.  Both  of  the  proceedings  in  the  two  cases  just  cited  were 
had  during  the  lifetime  of  the  pensioner,  and  neither  of  the  cases 
decides  that  the  exemption  extended  beyond  the  lifetime  of  the 
pensioner.    That  question  was  not  before  the  court  in  either  case. 
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The  indnstriouB  and  able  counsel  for  the  contestant  cites  ns  no 
case  that  holds  thflt  real  estate  purchased  with  pension  money  is 
exempt  from  debts  after  the  decease  of  the  pensioner.  The  case 
most  nearly  approaching  the  doctrine  contended  for  by  the  con- 
testant's counsel  is  Hodge  v.  Leaning,  2  Dem.  Sur.  553,  in  which  the 
surrogate  of  Otsego  county  held  that  pension  money  in  the  hands 
of  an  executor  constituted  no  part  of  the  assets  of  the  decedent's 
estate,  and  hence  was  not  liable  for  decedent's  debts;  but  that  de- 
cision was  disapproved  in  the  case  of  Beecher  v.  Barber,  6  Dem. 
Sur.  129,  where  the  surrogate  of  Chenango  county  refused  to  follow 
it,  and  decided  directly  the  opposite,  and  holding  that  on  a  final 
judicial  settlement  pension  money  in  the  hands  of  the  executor  was 
assets,  and  liable  for  decedent's  debts.  This  must  be  so  upon  prin- 
ciple. It  is  easy  to  see  how  absurd  and  unjust  results  and  bard- 
ships  would  follow  if  the  doctrine  contended  for  by  the  contestant's 
counsel  in  this  case  was  maintained.  A  pensioner  might  die,  leav- 
ing an  estate  worth  93,000  in  pension  money,  or  in  property  pur- 
chased with  pension  money,  and  at  the  same  time  owing  $500  in 
just  debts.  If  contestant's  doctrine  is  to  be  sustained,  the  cred- 
itors must  lose  their  debts,  although  the  estate  is  ample  to  pay  them. 
Indeed,  if  such  were  the  law,  a  pensioner  might  have  to  be  buried  at 
public  expense,  or  by  the  charity  of  his  friends.  Clearly  neither 
the  legislature  by  its  enactments,  nor  courts  by  their  decisions, 
ever  intended  any  such  results.  They  have  shown  great  liberality 
and  justice  towards  the  soldier  and  his  family,  but  have  not  gone 
to  the  lengths  contended  for  by  the  contestant  in  this  case.  It  is 
unthinkable  that  the  pensioner  in  this  case  intended  to  so  fix  his 
property  that  his  just  debts — expenses  of  his  last  sickness  and 
burial — should  not  be  paid  out  of  his  estate.  Being  a  pensioner, 
he  doubtless  knew  what  exemptions  might  be  claimed  for  his  estate, 
and  for  that  reason  had  the  clause  directing  the  payment  of  his 
debts  inserted  in  his  will  so  as  to  avoid  the  very  results  here  threat- 
ened. Ordinarily,  it  may  be  true,  as  argued  by  the  counsel,  that 
the  clause  -in  a  will  directing  payment  of  debts  is  merely  formal, 
and  practically  means  nothing,  for  the  just  debts  of  a  decedent, 
under  ordinary  circumstances,  must  be  paid  if  there  is  property, 
whether  the  will  so  directs  or  not.  It  is  further  contended  in  this 
case  that,  notwithstanding  the  clause  in  the  will  directing  payment 
of  debts,  the  executrix  has  no  power  to  sell  the  real  estate,  and  ap- 
ply the  proceeds  to  their  payment;  and  cites  In  re  City  of  Rochester, 
110  N.  Y.  159,  17  N.  E.  740.  It  is  true  that  the  mere  formal  direc- 
tion in  a  will  to  pay  debts  does  not  per  se  give  an  executor  power 
upon  his  own  motion  to  sell  the  real  estate  of  his  testator,  give  an 
executor's  deed,  and  apply  the  proceeds  to  the  payment  of  decedent's 
debts.  In  such  a  case  the  creditor  must  resort  to  the  usual  statu- 
tory proceeding  to  enforce  the  payment  of  his  claim.  The  executrix 
in  this  case  has  not  attempted  to  sell  the  real  estate,  except  upon 
the  decree  of  the  court.  There  is  nothing  in  this  proceeding  in  con- 
flict with  what  was  decided  in  Hamilton  v.  Smith  (In  re  City  of 
Bochester),  supra.  It  is  immaterial  with  the  executrix  here  whether 
these  claims  are  paid  or  not    The  several  claims  as  filed  are  in 
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due  form,  and  upon  their  face  apparently  valid.  They  are  objected 
to  by  the  widow,  who  is  the  sole  beneficiary  in  the  will,  so  this  con- 
test is  really  between  the  creditors  and  the  widow.  The  object  of 
the  executrix  in  this  proceeding  is  to  obtain  a  decision  of  the  court 
as  to  the  validity  of  these  claims,  and  as  to  the  liability  of  the  es- 
tate to  pay  them  if  declared  valid,  and  a  decree  granted  directing 
their  payment,  to  the  end  that  upon  the  final  judicial  settlement  of 
the  estate  her  account  may  not  be  surcharged  for  the  payment  of 
debts  that  are  invalid,  nor  involve  the  estate  in  litigation  for  re- 
fusing to  pay  claims  that  are  valid. 

Of  the  several  claims  filed  with  the  executrix  against  the  estate, 
four  are  objected  to  and  contested,  to  wit:  Warren  Coomer,  fl5; 
Addle  E.  Mabee,  $24;  Elizabeth  Carter,  $56.58;  Sarah  J.  Monroe, 
|259.  Two  of  these  claimants  are  sisters,  one  a  niece,  the  other  a 
nephew,  of  the  decedent.  The  greater  portion  of  these  claims  is 
for  taking  care  of  decedent  in  his  last  sickness,  and  for  services  ren- 
dered as  housekeeper  for  decedent  in  former  years.  The  rule  in  re- 
gard to  such  claims  is  too  well  settled  to  require  the  citing  of  au- 
thorities that  claims  against  the  estate  of  a  deceased  person  made 
by  near  relatives  for  personal  services  rendered  in  the  last  sickness, 
and  for  domestic  services  in  the  deceased's  household,  are  to  be  re- 
garded with  suspicion,  and  require  stronger  proof  to  establish  them 
than  ordinary  claims  made  by  strangers.  A  large  amount  of  testi- 
mony was  taken  in  relation  to  the  validity  of  these  claims,  and, 
without  discussing  the  testimony  in  detail  as  it  relates  to  the  sev- 
eral items,  I  think  the  proof  is  insufiicient  under  the  law  to  estab- 
lish them  all  as  legal  claims  against  the  estate.  The  claim  of  War- 
ren Coomer  is  rejected.  The  aflSdavit  attached  to  that  claim  as 
filed  is  fatally  defective,  in  that  it  does  not  conform  to  the  statu- 
tory requirements,  and  the  proof  in  relation  to  this  claim  does  not 
cure  the  defect  in  the  affidavit,  nor  establish  the  claim.  Tlie  claim 
of  Addle  E.  Mabee  is  allowed  to  the  extent  of  ?14,  Sarah  J.  Monroe 
in  the  sum  of  |16,  and  Elizabeth  Carter's  claim  of  ?56.58  is  allowed 
in  full;  with  interest  upon  the  several  claims  as  allowed.  Con- 
testant's motion  to  dismiss  the  proceeding  is  denied.  Counsel  for 
the  executrix  may  prepare  and  submit  a  proposed  form  of  decree, 
in  accordance  with  this  opinion.    Decreed  accordingly. 


(35  Misc.  Rep.  200.) 

GOLDSTEIN  v.  DRY  DOCaEC.  E.  B.  &  B.  R.  CO. 

(City  Conrt  of  New  York,  General  Term.    May,  1901.) 

1.  Stkbkt  Railroads— Injukt  to  Infant. 

A  child  4  years  old,  with  his  sister,  9  years  old,  attempted  to  cross  a 
street-car  track,  when  the  car  was  distant  from  60  to  100  feet  The 
horses  were  going  fast  down  an  Incline,  and  the  driver  was  looking  into 
the  car,  and  without  his  hand  on  the  brake.  The  child  broke  away  from 
his  sister,  and  was  run  over.    Held  error  to  dismiss  the  complaint. 

t.  8A.MB — Nbomgbncb  of  Drivbb. 

The  conduct  of  the  driver  in  driving  rapidly  along  a  city  tboroughfara 
without  looking  ahead,  was  grossly  negligent. 
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IL  SiJCB— QUEBTIORS  VOB  JXTRY. 

The  questions  whether  a  girl  9  yean  old,  having  charge  of  the  child 
injured,  was  sni  Juris,  and  whether  she  was  negligent,  were  tor  the  Jury. 

Appeal  firom  trial  term. 

Action  by  Benjamin  Goldstein,  by  Max  Goldstein,  his  guardian  ad 
litem,  against  the  Dry  Dock,  East  Broadway  &  Battery  Railroad 
Company.    Judgment  for  defendant,  and  plaintiff  appeals.    Reversed. 

Argued  before  FITZSIMONS,  0.  J.,  and  DELEHANTY  and 
SCHUCHMAN,  JJ. 

Abraham  Levy  (Charles  Haldane,  of  counsel),  for  appellant. 
Henry  A.  Robinson  (John  T.  Little,  of  counsel),  for  respondent. 

PER  CURIAM,  nils  action  was  to  recover  damages  for  injuries 
received  by  the  plaintiff  through  the  alleged  negligence  of  the  de- 
fendant in  the  operation  of  one  of  its  horse  cars.  At  the  close  of 
plaintiff's  case  his  complaint  was  dismissed,  and  from  the  judgment 
entered  thereon  this  appeal  is  taken. 

We  have  before  us  the  same  questions  presented  to  the  trial  justice, 
namely,  whether  there  was  sufficient  evidence  to  go  to  the  jury  upon 
the  defendant's  negligence  and  the  plaintiff's  freedom  from  contrib- 
utory negligence,  and  in  the  determination  thereof  the  plaintiff  is 
entitled  to  the  most  favorable  inferences  to  be  drawn  from  the  tes- 
timony. The  record  shows  that  on  May  12,  1897,  between  3  and  4 
p.  m.,  the  plaintiff,  a  child  4  years  old,  with  his  sister,  9  years  old, 
started  to  cross  the  street  in  the  middle  of  the  block,  and  at  that 
time  the  car  in  question  was,  according  to  some  of  tiie  witnesses, 
about  three  m  four  houses  away,  and,  according  to  another  witness, 
about  a  house  away.  The  horses  were  going  very  fast,  and  the  driv- 
er was  looking  into  the  car,  and  not  in  the  direction  it  was  going, 
namely,  towards  the  children.  The  plaintiff  became  confused,  broke 
away  from  his  sister,  got  upon  the  track,  was  knocked  down  by  the 
nigh  horse  attached  to  the  car,  and  run  over.  The  car  was  going 
down  hill  a  little  bit,  and  the  driver  did  not  have  his  hand  on  the 
brake.  As  the  front  wheel  passed  over  the  plaintiff  the  car  was 
brought  to  a  stop.  From  where  these  children  started  to  cross  the 
street  to  the  car  rail  in  question  was  12^  feet.  On  the  motion  to 
dismiss,  the  defendant's  counsel  stated  that  the  plaintiff  at  the  time 
of  the  accident  was  non  sui  juris,  and  that  it  was  a  question  wheth- 
er then  the  little  girl  was.  i 

A  consideration  of  this  evidence  leads  us  to  the  conclusion  that  a 
question  of  fact  was  presented  which  should  have  been  submitted 
to  the  jury.  The  conduct  of  the  driver  of  the  car  in  driving  rapidly 
along  a  thoroughfare  of  a  busy  city  without  looking  ahead,  but  with 
his  eves  turned  to  the  inside  of  the  car,  was  grossly  negligent.  Man- 
gam  V.  Railroad  Co.,  38  N.  Y.  455,  98  Am.  Dec.  66.  When  we  re- 
member that  the  car  at  this  time  was  proceeding  on  an  incline,  and 
that  the  driver,  in  addition  to  the  foregoing,  did  not  have  hold  of 
the  brake,  the  negligence  was  accentuated,  if  that  were  possible. 
Whether  the  little  girl  was  sui  juris  was  for  the  jury  to  determine. 
Her  years  were  not  so  tender  that  the  court  could  decide  that  as  a 


Digitized  by 


Google 


City  Ct)  SMITH   V.  NEW   YORE   COOPEBAOB  00.  479 

matter  of  law.    As  was  said  in  dtone  v.  Bailroad  Co.,  115  N.  Y.  101:, 
21  N.  E.  712: 

"In  administering  civil  remedies  the  law  does  not  fix  any  arbitrary  period 
when  an  Infant  is  deemed  capable  of  ^erclslng  Judgment  and  discretion. 
*  *  *  From  the  nature  of  the  case,  It  is  Impossible  to  prescribe  a  fixed 
period  when  a  child  becomes  sui  Juris.  Some  children  reach  the  point  earlier 
than  others.  It  depends  upon  many  things,  such  as  natural  capacity,  physical 
conditions,  training,  habits  of  life,  and  surroundings.  These  and  other  cir- 
cumstances may  enter  Into  the  <iiieation.  It  becomes,  therefore,  a  question 
of  fact  for  the  Jury  where  the  Inquiry  Is  material  unless  the  child  Is  of  so 
▼ery  tender  years  that  the  court  can  safely  decide  the  fact" 

Assume  that  the  girl  was  sui  juris;  should  it  not  have  been  left  to 
the  jury  to  determine  whether  she  acted  with  that  degree  of  care 
which  might  reasonably  be  expected,  under  the  circumstances,  of 
one  of  her  age?  The  jury  would  have  been  justified  in  finding  that 
when  the  plaintiff  and  his  sister  started  to  cross  the  street  the  car  in 
question  was  anywhere  from  26  to  100  feet  away,  assuming  the 
width  of  lots  in  that  vicinity  to  be  25  feet,  and  that  the  space  be- 
tween the  sidewalk  and  track  was  12^  feet.  Under  the  circumstan- 
ces, the  girl  might  well  have  supposed  that  she  and  her  brother  could 
cross  the  track  before  the  car  reached  that  point.  There  was  neg- 
ligence established  on  the  part  of  the  driver,  and  whether  or  not  the 
girl  exercised,  under  the  circumstances,  such  a  degree  of  care  as 
might  be  reasonably  expected  of  one  of  her  age,  should,  in  our  opin- 
ion, have  been  submitted  to  the  jury.  For  the  reasons  stated,  the 
judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event. 

Judgmmt  reversed,  and  new  trial  granted,  with  costs  to  appellant  to  abide 
event. 


<3S  Misc.  Rep.  20S.) 

SMITH  T.  NEW  rORK  COOPERAGE  CO.,  Limited. 

(City  Court  of  New  York,  General  T«nn.    May.  1901.) 

1.  PI.BADINO — Answer — Sbfakatb  Dbfensbs. 

Plaintiff  sued  as  assignee  of  a  claim  for  damages  for  wrongful  dis- 
charge. Defendant  corporation,  by  its  answer,  denied  the  assignment 
and  also  alleged  that  plaintiff  was  not  the  real  party  In  Interest  as  a 
separate  defense.  Beld,  that  the  latter  allegation  was  not  good,  as  the 
question  of  ownership  could  have  been  fully  investigated  under  denial 
of  assignmoit. 

i.  Action  bt  Assionbb— Dbvbnsbs. 

In  an  action  by  assignee  of  claim  for  damages  for  wrongful  discharge, 
an  allegation  that  plaintiff's  assignor  Is  not  a  resident  of  the  state  con- 
stitutes no  defense.  - 

t.  Abatembnt— Anothkb  Action  Pkndino. 

An  action  for  wrongful  discbarge  is  not  barred  by  an  action  to  recover 
for  services  rendered  under  the  same  contract  of  employment  prior  to 
the  discharge. 

i.  Action  bt  Assioneb — Pleading — Reply. 

In  an  action  by  an  assignee  of  a  claim  for  wrongful  discharge,  defend- 
ant set  up  as  a  counterclaim  that  plaintiff's  assignor  had  failed  to  ac- 
count for  certain  moneys  belonging  to  defendant.  Held  that,  where 
plaintiff  In  his  reply  denied  such  indebtedness,  he  could  also  allege  as  a 
separate  defense  that  his  assignor  had  fully  accounted  for  such  moneys. 
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Appeal  from  special  term. 

Action  by  Charles  Smith  against  the  New  York  Cooperage  Com- 
pany, Limited.  Demurrer  to  answer  sustained,  and  defendant's  de- 
murrer to  reply  of  plaintiff  overruled. 

The  following  is  the  opinion  at  special  term  (O'DWYER,  J.): 

'TDemurrer  by  the  plaintiff  to  the  first  and  second  separate  defenses  set 
forth  In  defendant's  answer,  upon  the  ground  that  they  are  insufficient  in 
law  npon  the  face  thereof,  and  demurrer  by  the  defendant  to  the  separate 
defense  set  forth  In  the  amended  reply  of  the  plaintiff  to  the  counterclaim 
alleged  In  the  defendant's  answer,  upon  the  ground  that  the  same  is  insuifi- 
cient  in  law  npon  the  face  thereof.  The  action  Is  brought  by  the  plaintiff, 
a  resident  of  the  state  of  New  York,  as  assignee  of  one  Orrin  R.  Whitney,  to 
recover  damages  for  the  breach  of  a  contract  for  employment  for  the  period 
of  one  year  by  the  defendant,  a  foreign  corporation,  organized  under  the 
laws  of  the  state  of  New  Jersey.  The  first  defense  contained  in  the  answer 
alleges  that  the  plaintiff  is  not  the  real  party  in  Interest,  and  that  his  as- 
signor is  a  nonresident  of  the  state  of  New  Tork,  and  the  second  defense 
alleges  that  the  plaintiff  is  not  the  real  party  in  interest,  and  that  there  is 
another  action  pending  against  this  defendant  brought  by  one  Roach  as> 
assignee  of  said  Orrin  R.  Whitney.  The  complaint  alleges  in  the  eighth 
paragraph  that  prior  to  the  commencement  of  this  action  the  said  Orrin  R. 
Whitney,  for  value,  duly  sold  and  assigned  to  the  plaintiff  as  aforesaid  the 
claim  or  demand  against  the  defendant  for  damages  for  breach  by  it  of  the 
aforesaid  contract  of  employment,'  and  by  proper  denial  this  allegation  is 
put  in  issue.  The  allegations  that  the  plaintiff  is  not  the  real  party  in  inter- 
est do  not  amount  to  separate  defenses,  inasmuch  as  the  legal  title  to  the 
claim  is  in  the  plaintiff,  and  under  the  denial  of  the  assignment  thereof  the 
ownership  of  the  claim  can  be  fully  investigated.  Brown  v.  Powers,  53  App. 
Div.  251,  05  N.  Y.  Supp.  733.  With  respect  to  the  allegation  in  the  first  de- 
fense, that  the  plaintiff's  assignor  is  a  nonresident  of  the  state,  that  allega- 
tion does  not  amount  to  a  defense. 

"If  the  plaintiff  has  the  legal  title  to  the  claim  in  suit,  the  fact  that  the 
claim  was  assigned  to  him  for  the  sole  purpose  of  conferring  Jurisdiction 
upon  this  court  as  a  more  convenient  way  to  get  the  relief  desired  than  would 
be  possible  in  the  courts  of  the  defendant's  residence  is  no  bar  to  the  plain- 
tiff's action.  Assuming  that  the  plaintiff's  assignor  could  not  maintain  this 
action  in  the  courts  of  this  state,  the  plaintiff,  a  resident,  may  nevertheless 
do  so.  Undheim  v.  SItt  33  Misc.  Rep.  02,  08  N.  Y.  Supp.  145;  Bank  v. 
Townley,  159  N.  Y.  490,  54  N.  E.  74.  The  statement  in  the  second  defense, 
that  there  is  another  action  pending  by  one  Roach,  as  assignee,  to  recover 
for  the  services  actually  rendered  under  the  contract  of  emplojrment.  does 
not  amount  to  a  defense.  The  claim  for  wages  earned  and  due  before  the 
dismissal,  and  for  damages  for  a  wrongful  dismissal,  constitute  two  separate 
and  independent  causes  of  action,  and  may  be  prosecuted  separately.  Terrv 
▼.  Dlckerson,  85  N.  Y.  345,  39  Am.  Rep.  063.  The  counterclaim  set  forth  in 
the  ninth  paragraph  of  the  answer  alleges  that  on  divers  days  Between  the 
1st  day  of  June  and  the  Ist  day  of  September,  1899,  the  defendant  delivered, 
paid  over,  and  Intrusted  to  the  said  Orrin  R.  Whitney,  as  its  manager  afore- 
said, to  be  expended  by  him  for  the  benefit  and  for  the  account  of  this 
defendant,  and  in  and  about  its  business,  certain  sums  of  money,  amounting 
in  the  aggregate  to  the  sum  of  $1,617.61,  and  that  the  said  Orrin  R.  Whitney 
received  the  same  for  the  purpose  aforesaid,  and  that  he  has  accounted  to 
this  defendant  for  the  sum  of  $984.08  only,  which  he  expended  for  and  on 
behalf  of  this  defendant,  and  that  at  the  time  of  the  alleged  assignment  set 
out  In  the  complaint,  and  at  the  time  of  the  commencement  of  this  action, 
there  was  due  and  owing  to  this  defendant  from  said  Orrin  R.  Whitney  the 
sum  of  $633.43,  which  he  has  failed  to  account  for  to  this  defendant  This 
allegation  Is  denied  by  the  plaintiff  in  his  reply,  and  then,  for  a  further  and 
separate  defense  to  the  counterclaim,  alleges  'that  Orrin  R.  Whitney,  the 
plaintiflTs  assignor,  has  fully  and  fairly  accounted  for  and  paid  over  to  the 
defendant  or  to  other  persons,  corporations,  and  firms  to  its  use,  any  and  all 
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moneys  which  may  have  been  dellrered,  paid  over,  or  Intrusted  to  the  said 
Orrin  R.  Whitney  by  the  defendant,  as  In  said  counterclaim  alleged.'  In 
order  to  establish  Its  counterclaim,  all  that  the  defendant  is  bound  to  show 
is  that  the  moneys  claimed  to  have  been  paid  to  the  plaintifTs  assignor  were 
in  fact  paid  to  him  by  the  defendant  for  its  use,  and  upon  doing  so  it  may 
rest.  Under  the  denial  the  plaintiff  would  be  permitted  to  disprove  the 
receipt  by  its  assignor  of  the  moneys,  and  possibly  that  he  had  accounted 
to  the  defendant  therefor,  but  he  would  not  be  permitted  to  show  that  he  had 
paid  the  money  so  received  by  him  either  to  the  defendant,  or  to  others  for 
the  defendant's  use;  that  being  a  matter  of  affirmative  defense.  Andrews 
V.  Moller,  37  Hun,  481;  Salisbury  v.  Stinson,  10  Hun,  242;  Hicks- Allxanlan  v. 
Walton,  14  App.  Dlv.  199,  48  N.  Y.  Supp.  541.  The  plaintiffs  demurrer  to  the 
first  and  second  separate  defenses  contained  in  the  answer  of  defendant  must 
be  sustained,  with  $20  costs,  with  leave  to  defendant  to  amend  within  six 
days  upon  the  payment  of  costs,  and  the  defendant's  demurrer  to  the  sep- 
arate defense  contained  In  the  reply  of  the  plaintiff  must  be  overruled,  with 

$20  COBtB." 

Ai^ed  before  FITZSIMONS,  O.  J.,  and  DELEHANTY  and 
SCHUCHMAN,  JJ. 

Theall  &  Beam  (John  Theall  and  John  F.  Forrester,  of  counsel), 
for  appellant. 

Ljman  A.  Spalding,  for  respondent. 

PER  CDRIAM.  The  construction  of  the  pleadings  by  the  justice 
at  special  term,  upon  the  argument  of  the  demurrers  herein,  was 
(dearly  right,  and  the  interlocutory  judgment  should  therefore  be 
affirmed,  with  costs,  on  his  opinion. 

Judgment  afQrmed,  with  costs. 


C35  Misc.  Rep.  200.) 

OOHBN  T.  C50HEN. 

(City  Court  of  New  York,  General  Term.    May,  190L) 

IhtkrpI'Badbr— Whbn  Qbantbd. 

In  an  action  to  recover  money,  defendant  is  not  entitled  to  an  order  of 
Interpleader  on  an  allegation  that  another  party  claims  the  same  money 
for  services  rendered,  where  there  Is  no  allegation  in  his  affidavit  of  a 
liability  to  either  party,  nor  any  showing  that  the  claim  of  the  Inter- 
pleader is  based  on  any  right,  or  that  defendant  cannot  without  hazard 
determine  to  which  of  the  parties  he  should  pay  the  fund,  and  the  claim- 
ant also  alleges  that  he  has  commenced  an  Independent  action  against 
defendhnt  for  services,  and  denies  that  he  claims  the  fund  which  is  the 
cause  of  action  between  plaintiff  and  defendant. 

Appeal  from  special  term. 

Action  by  Isaac  Cohen  against  Mai  Cohen.  From  an  order  in 
favor  of  defendant,  interpleading  one  Simon  Sindeband  in  place  of 
said  defendant,  the  latter  appeals.    Beversed. 

Argued  before  FITZSIMONS,  0.  J.,  and  SCHUCHMAN  and  DEL- 
EHANTY,  JJ. 

Joseph  Wilkenfeld,  for  appellant. 

Davis  &  Kaufmann  (Edward  Kaufmann,  of  counsel),  for  respond- 
ent. 
Hyman  Cohen,  for  plaintiff. 
71  N.T.S.— 81 
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PER  CURIAM.  The  plaintiff  seeks  to  recover  in  this  action  the 
sum  of  $265  for  commissions  which  he  earned  on  the  sale  of  cer- 
tain real  estate  belonging  to  the  defendant.  The  defendant,  before 
answer  was  due,  moved,  on  affidavit  and  notice,  that  one  Simon 
Sindeband  be  substituted  in  his  place  herein,  and  that  affidavit,  as 
far  as  material,  is  as  follows: 

"That  this  action  Is  brought  to  recover  the  sum  of  two  hundred  and  flfty- 
flve  dollars  •  •  •  for  alleged  serrices  rendered  as  a  real-estate  broker 
on  the  sale  of  real  estate  known  as  Nos.  240  and  242  Olinton  street  in  the 
city  of  New  York.  Deponent  has  received  notice  from  one  Simon  Sindeband 
that  he  claims  to  be  entitled  to  the  commission  on  the  sale  of  said  property 
for  alleged  services  rendered  by  him  to  deponent,  who  was  the  owner  of  said 
property,  and  that  he  claims  to  be  entitled  to  said  sum  of  money  sued  for  by 
the  plaintiff  in  this  action.  Deponent  further  says  that  the  claims  of  the 
plaintiff  herein,  Isaac  Ck)hen,  and  of  the  adverse  claimant,  Simon  Sindeband. 
have  been  made  without  collusion  of  the  defendant  with  them  or  elthet  of 
them,  and  that  deponent,  the  defendant  in  the  above-entitled  action,  has  no 
interest  In  the  aforesaid  sum  claimed  by  the  plaintiff  herein,  as  well  as  by 
the  adverse  claimant,  except  to  deliver  the  same  to  the  person  lawfully  enti- 
tled thereto,  and  that  deponent  cannot  safely  determine  as  to  which  of  said 
claimants  the  said  sum  of  money  should  be  delivered;  that  he  is  ready  and 
willtaig  to  deliver  the  said  sum  to  such  person,  or  deposit  the  same  in  such 
place,  as  the  court  may  direct." 

The  appellant,  Sindeband,  submitted  an  affidavit  in  opposition  to 
the  motion,  setting  taeth  that  he  does  not  claim  the  same  fund  as 
alleged  in  defendant's  affidavit,  and  that  prior  to  the  motion  he  had 
commenced  an  action  against  the  defendant  herein  to  recover  the 
amount  of  his  claim,  which  was  also  for  broker's  commissions. 

Construing  these  affidavits  in  the  light  of  recent  decisions,  we 
are  unable  to  see  how  the  order  of  interpleader  can  stand.  The 
most  that  can  be  claimed  to  be  established  is  that  Sindeband  has 
made  a  demand  for  broker's  commissions  on  the  sale  of  the  prop- 
erty in  question.  Whether  or  not  there  is  any  foundation  for  such 
a  claim  the  moving  papers  fail  to  show.  This  is  fatal,  under  the 
authority  of  Stevenson  v.  Insurance  Co.,  10  App.  Div.  233,  41  N.  Y. 
Supp.  964;  Roberts  v.  Vanhome,  21  App.  Div.  369,  47  N.  Y.  Supp. 
448.  Furthermore,  defendant  does  not  admit  a  liability  to  either 
plaintiff  or  Sindeband  for  the  commissions  in  question,  and  if  for 
no  other  reason  his  application  should  have  been  denied.  Railroad 
Co.  v.  Arthur,  90  N.  Y.  234.  But  the  papers  are  faulty  in  other 
respects.  In  Wells  v.  Bank,  40  App.  Div.  498,  501,  58  N.  Y.  Supp. 
125, 127,  it  was  held  "that,  to  authorize  an  order,  it  is  not  sufficient 
that  a  claim  has  been  presented  against  a  fund  already  claimed 
by  another,  but  that  it  is  necessary  for  the  moving  party  to  prove 
that  the  claim  has  some  reasonable  foundation,  or  that  the  stake- 
holder cannot,  without  hazard,  determine  to  which  of  the  claimants 
he  should  pay  the  fund.  What  is  required  upon  the  subject  is  proof 
of  some  kind,  and  not  naked  assertions."  See,  also,  Steiner  v.  In- 
stitution, 60  App.  Div.  232,  70  N.  Y.  Supp.  223.  No  facts  are  alleged 
herein  which  make  it  appear  that  it  would  be  hazardous  for  the 
defendant  to  determine  to  which  of  the  parties  he  should  pay  the 
money  in  question.  For  all  that  appears,  the  plaintiff  and  Sinde- 
band may  have  separate  and  distinct  claims  for  services  rendered 
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Dnder  contract  with  defendant,  and  if  gach  is  the  case  interpleader 
cannot  be  granted.  McCreery  v.  Inge,  49  App.  Div.  133,  63  N.  Y. 
Supp.  158.  For  the  reasons  stated,  -the  order  should  be  reversed, 
with  |10  costs  and  disbursements,  and  the  motion  denied,  with  |10 
costs,  with  leave,  however,  to  renew  the  application  on  other  papers. 

Order  reversed,  with  $10  costs,  and  motion  denied,  wltb  $10  costs,  with 
leaye  to  renew  application  on  otiier  papers. 


<S5  Misc.  Rep.  193.) 

MAAS  V.  GEBMAN  SAV.  BANK  IN  THE  OITY  OF  NEW  YOBK. 

(City  Court  of  New  York,  General  Term.    May,  1901.) 

Pathbnt  to  Fokbign  Administrator. 

A  savings  bank  paid  a  deposit  therein  to  a  foreign  administrator  of  a 
deceased  depositor  upon  his  production  of  a  certified  copy  of  his  letters. 
A  domestic  administrator  of  the  depositor  had  been  appointed  in  the 
same  county  five  months  before  the  foreign  administrator'B  appoint- 
ment Htld,  that  the  presentation  of  the  foreig^n  letters  put  the  bank 
on  inquiry  as  to  the  appointment  of  a  domestic  administrator  in  its 
county,  and  such  payment  to  the  foreign  administrator  was  no  protec- 
tion against  the  claim  of  the  domestic  administrator. 

Appeal  from  trial  term. 

Action  by  Charles  Maas,  administrator,  against  the  German  Sav- 
ings Bank  in  the  City  of  New  York.  From  a  judgment  for  plaintiff, 
defendant  appeals.    AiBrmed. 

Argued  before  FITZSIMONS,  0.  J.,  and  SCHUCHMAN  and  DEL- 
EHANTY,  JJ. 

E.  B.  &  W.  J.  Amend  (E.  I.  Spink,  of  counsel),  for  appellant. 
Wensley  &  GDroy,  for  respondent. 

DELEHANTY,  J.  This  action  is  to  recover  the  amount  of  a 
deposit  made  by  the  plaintiff's  intestate  in  her  lifetime  with  the 
defendant.  The  trial  was  had  before  the  court  without  a  jury,  upon 
a  conceded  state  of  facts,  which  shows  the  following:  On  the  13th 
day  of  May,  1896,  Frieda  Maas  opened  the  account  in  question,  be- 
ing then  a  resident  of  Hudson  county,  in  the  state  of  New  Jersey, 
which  residence  was  known  to  the  defendant,  and  continued  to 
there  reside  until  her  death,  on  November  15,  1898,  intestate,  leaving, 
her  surviving,  two  minor  children  as  her  only  next  of  kin.  Letters 
of  general  guardianship  of  said  minors  were  issued  to  the  plaintiff 
by  the  surrogate  of  New  York  county  on  November  23,  1898,  and 
subsequently,  and  on  March  9,  1899,  the  said  surrogate  issued  to  the 
said  plaintiff  letters  of  administration  of  the  goods,  chattels,  and 
credits  of  said  Frieda  Maas,  deceased.  No  notice  of  these  respective 
apppintments  was  given  by  the  plaintiff  to  the  defendant  until  Au- 
gust 26, 1899.  On  August  23, 1899,  the  surrogate  of  Hudson  county, 
N.  J.,  duly  appointed  one  Frederick  Maas  as  administrator  of  the 
goods,  chattels,  and  credits  of  the  said  decedent,  Frieda  Maas, 
and  on  the  same  day  he  duly  qualified  and  presented  to  the  defi>nd- 
ant  a  certified  copy  of  his  letters,  together  with  the  pass  book  is- 
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saed  to  the  decedent,  and  demanded  payment  of  the  balance  due 
thereon,  which  was  thereupon  paid  him  in  his  representative  ca- 
pacity. Three  days  later  the  .plaintiff  gave  the  banlc  notice  of  hia 
appointment  as  guardian  of  the  minors,  and  also  as  administrator, 
demanded  payment  of  said  account,  and  two  days  later  commenced 
this  action. 

It  is  conceded  that  the  surrogates  of  New  York  county  and  Hudson 
county  had  jurisdiction  to  issue  letters  of  administration  as  was 
done.  The  question  before  the  trial  justice,  and  now  before  us,  is, 
•was  the  payment  to  the  foreign  administrator,  under  the  circum- 
stances, such  as  discharged  the  defendant  from  further  obligation  in 
connection  with  this  matter?  The  learned  trial  judge  has  decided 
adversely  to  the  defendant  on  that  proposition,  and  from  the  judg- 
ment entered  upon  his  findings  this  appeal  is  taken.  The  point  in- 
volved is  novel,  as  is  shown  by  the  sparsity  of  decisions  touching 
the  same.  As  a  general  proposition,  it  is  well  settled  that  a  for- 
eign administrator  of  the  beneficiary  of  a  fnnd  deposited  with  a 
New  York  bank  has  power  to  demand  payment  of  the  bank,  and, 
if  payment  is  made,  his  discharge  in  his  representative  capacity 
would  be  effectual.  Schluter  v.  Bank,  117  N.  Y.  125,  129,  22  N.  E. 
572,  5  Ik  B.  A.  541,  and  authorities  there  cited.  But  does  this  rule 
apply  in  a  case,  as  here,  where  there  was  at  that  time  a  domestic 
administrator?  I  think  not.  It  is  conceded  that  the  plaintiff  re- 
ceived his  appointment  by  the  surrogate  of  this  county  in  March, 
1899,  while  the  New  Jersey  administrator  was  not  appointed  until 
the  following  August  It  does  not  appear,  however,  tiiat  the  plain- 
tiff knew  of  the  deposit  in  question  prior  to  his  demand  for  pay- 
ment on  August  26,  1899,  nor  is  it  material  to  the  decision  of  this 
appeal.  The  fact  is  that,  when  the  bank  made  payment  to  the 
foreign  administrator,  the  plaintiff  had  already  been  duly  author- 
ized by  a  court  of  competent  jurisdiction  in  this  county  to  admin- 
ister the  assets  of  the  deceased  found  therein.  The  mere  fact  of 
the  presentment  of  foreign  letters  was  sufficient,  I  think,  to  put 
the  defendant  upon  inquiry  to  discover  whether  our  courts  had  yet 
acted  in  the  matter.  The  duty  imposed  upon  the  bank  was  to  ex- 
ercise ordinary  care  in  making  over  the  deposit.  It  could  have  re- 
quired the  foreign  administrator,  as  a  condition  precedent  to  pay- 
ment, to  apply  for  ancillary  letters  of  administration ;  bnt  when  it 
paid  the  fund  without  resorting  to  those  safeguards  it  failed  in  its 
obligation,  and  continued  its  liability.  Ficken  v.  Bank,  33  Misc. 
Bep.  92,  67  N.  Y.  Supp.  143. 

The  appellant  contends,  however,  as  is  the  law,  that  the  juris- 
diction of  a  surrogate  over  the  estate  of  a  nonresident  decedent 
depends  upon  whether  there  is  property  belonging  to  such  estate 
within  his  county,  and  if  there  is,  and  not  in  any  other  county  of 
the  state,  his  jurisdiction  is  exclusive,  bnt  if  there  is  proper^  in 
more  than  one  county  the  jurisdiction  is  concurrent  (citing  Code 
Qir.  Proc.  §§  2476,  2477);  and  claims  that  if  the  mere  appointment 
of  an  administrator  within  the  state,  without  notice,  was  sufficient 
to  put  the  bank  upon  inquiry,  it  would  be  necessary  to  examine  the 
records  of  every  surrogate  in  the  state  in  order  to  protect  a  debtor. 
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nils,  aa  he  insists,  would  be  a  harsh  and  nnjost  reqnir«nent,  with 
which  I  agree.  No  court,  under  the  circumstances,  would,  in  my 
opinion,  compel  it.  As  stated,  the  bank  was  onlj  held  to  ordinary 
care,  which  required,  in  this  instance,  an  inquiry  as  to  whether 
the  surrogate  of  New  York  county  haJd  acted,  he  having  original 
jurisdiction  of  the  funds  of  decedent  in  question.  That  caution,  if 
exercised,  would  have  revealed  the  appointment  of  plaintiff,  as 
Btated.  Recognizing  the  authority  of  Stone  v.  Scripture,  4  Lans.  186, 
wherein  it  is  held  that  a  foreign  administrator  cannot  discharge 
a  mortgage  upon  a  nonresident's  property  within  this  state,  as 
against  a  domestic  administrator,  which  I  consider  controlling  here- 
in, and  in  view  of  the  foregoing,  I  think  the  judgment  appealed  from 
should  be  afiQrmed,  with  costs. 

Judgment  affirmed,  with  costs. 


(36  MlBC  Bep.  190.) 

FBIEDHBIM  v.  METROPOLITAN  ST.  BT.  00. 

(City  Court  of  New  York,  General  Term.    May,  1901.) 

Taxation  or  Costs. 

Where  the  Jury  disagreed,  and  on  the  second  trial  plaintiff  recoven, 
she  Is  entitled  to  tax  two  items  for  costs  after  notice  of  triaL 

Appeal  from  special  term. 

Action  by  Bertha  Priedheim  against  the  Metropolitan  Street-Kail- 
way  Company.  From  an  order  retaxing  costs  after  judgment  for 
plaintiff,  defendant  appeals.    AjB9nued. 

Argued  before  FITZSIMONS,  0.  J.,  and  SCHUOHMAN^and  DEL- 
EHANTY,  JJ. 

Henry  A.  Bobinson  (John  T.  IJttle  and  Henry  M.  Lummis,  of  coun- 
sel), for  appellant. 

Moses  Feltenstein,  for  respondent. 

SCHUCHMAN,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries,  and  at  the  first  trial  the  jury  disagreed.  The 
case  was  subsequently  retried,  and  resulted  in  a  verdict  in  favor  of 
the  plaintiff.  The  bill  of  costs  was  taxed  by  the  clerk,  and  included 
two  items,  amounting  to  f30  (|15  each),  "for  costs  after  notice  of 
trial."  The  clerk  allowed  only  one  item  of  $15.  To  this  the  plain- 
tiff excepted,  and  moved  at  special  term  for  a  retaxation,  where 
an  order  was  made  allowing  the  two  items  of  $15  each  to  be  taxed, 
and  that  order  is  appealed  from.  The  appellant  relies  upon  the 
case  of  Seifter  v.  Railroad  Co.,  53  App.  Div.  443,  65  N.  Y.  Suj^  1123, 
in  which  the  appellate  division  of  the  Second  department  held  that, 
under  such  circumstances,  only  one  item  should  be  taxed,  while  the 
respondent  relies  upon  the  case  of  Gilroy  v.  Badger,  28  Misc.  Rep. 
143,  58  N.  Y.  Supp.  1106,  where  the  appellate  term  of  the  supreme 
court  in  the  First  department  held  that  the  two  items  should  be 
allowed.  Under  these  conflicting  decisions,  it  seems  to  me  that  the 
only  proper  thing  to  do  would  be  to  afhriu  the  order  appealed  from. 
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and  let  the  appellate  term  determine  the  conflict.    Order  api>ealed 
from  aJflrmed,  with  |10  coats  and  disbursements.    All  concur. 

Order  affirmed,  wltb  $10  costs. 
Q6  MlBC.  Bep.  197.) 


SOLOWTK  T.  HAZLBTT. 

(CJty  Oonrt  of  New  York,  General  Term.    May,  190L) 

L  New  Triai,— Nbwly-Dibootbrbd  Etidbncb. 

A  motion  for  a  new  trial  for  newly-discovered  evidence  will  not  lie 
denied  because  snch  evidence  Is  cumulative,  where  Its  force  is  snch  aa  to 

probably  change  the  result. 

>.  Affbai/— Objbctions  not  Raised  Bblow. 

An  objection  that  a  motion  for  new  trial  for  newly-discovered  evidence 
was  not  heard  on  case  settled  and  signed  by  the  Judge  who  tried  It,  as 
provided  by  Code  Civ.  Proc.  f  997,  cannot  be  first  raised  on  appeal. 

flb    I'TKW    T  RT  a T.^^T MUM r. 

Where  a  new  trial  1b  granted  for  newly-discovered  evidence^  It  should 
be  only  on  terms. 

Appeal  from  special  term. 

Action  by  Max  Solovirye  against  Isaac  W.  Hazlett  Verdict  for 
plaintiff.  From  an  order  granting  a  new  trial  for  newly-discovered 
evidence  without  terms,  and  with  costs  to  defendant  against  plain- 
tiff, plaintiff  appeals.  

Argued  before  FITZSIMOIJB,  C.  J.,  and  SCHUCHMAKT  and  DEL- 
EHANTY,  JJ. 

Abraham  H.  Sarasohn  (Max  D.  Steoer,  of  coonsel),  for  aj^llant. 
Albert  I.  Sire,  for  respondent. 

SGHUCHMAN,  J.  The  complaint  allies  a  cause  of  action  for 
goods  sold  and  delivered  to  the  defendant  at  the  value  of  f  134.20. 
The  answer  is  a  general  denial.  At  the  trial  the  defendant  admitted 
that  the  goods  were  delivered  to  him,  and  that  he  received  them; 
but  he  claimed  that  he  was  only  the  superintendent  of  the  buildings 
upon  which  the  goods  were  used,  and  that  he  purchased  the  same 
as  the  agent  of  the  owner  of  the  buildings,  one  William  B.  Long. 
The  plaintiff,  however,  testified  that  he  sold  and  delivered  those 
goods  to  the  defendant;  that  the  defendant  promised  to  him,  when 
the  bill  was  presented,  to  pay  him  in  a  few  days  of  the  next  week. 
The  question  at  difference  was  properly  submitted  to  the  jury,  who 
rendered  a  verdict  in  favor  of  the  plaintiff.  The  motion  for  a  new 
trial  on  newly-discovered  evidence  was  made  on  aflSdavits  of  the 
defendant,  Hadett,  one  Max  Wohl,  Isadore  Engle,  Samuel  Lewis, 
and  Max  Marcus. 

The  appellant  raises  the  point  that  the  motion  for  a  new  trial 
on  newly^liscovered  evidence,  specified  in  said  affidavit,  should  not 
have  been  granted,  because  the  evidence  is  cumulative  merely,  and 
that  it  should  appear  to  the  court  that  the  newly-discovered  evidence, 
had  it  been  given  upon  the  trial,  would  have  changed  the  result.  In 
this  I  do  not  agree  with  him,  because  in  Keister  v.  Rankin,  34  App. 
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DiT.  288,  54  N.  Y.  Supp.  274,  the  nile  is  laid  dowu  that  a  new  trial 
for  newIy-discoTered  evidence  will  not  be  denied  because  the  evi- 
dence is  cnmnlative,  if  it  is  of  such  probative  force  that  it  might 
probablv  change  the  result.  I  think  that  the  evidence  disclosed  by 
the  afSdavits  mentioned  is  of  such  force. 

The  appellant  raises  the  point  that,  under  section  997  of  the  Code 
of  Civil  Procedure,  a  motion  for  a  new  trial  upon  newly-discovered 
evidence  can  only  be  heard  on  a  case  settled  and  signed  by  the  judge 
who  tried  it,  as  prescribed  in  the  General  Rules  of  Practice.  This 
is  correct  (Katz  v.  Atfield,  17  N.  Y.  Supp.  447),  but,  by  the  omission 
to  raise  the  question  on  the  hearing  of  the  motion,  the  objection  is 
■waived,  and  is  not  available  upon  review.  Bantleon  v.  Meier,  81 
Hun,  162,  30  N.  Y.  Supp.  706.  The  order  appealed  from  and  the 
record  on  the  appeal  herein  do  not  show  that  the  objection  was 
raised  at  the  hearing  of  the  motion,  and  it  must,  therefore,  be  con- 
sidered waived. 

The  appellant  maintains  that  the  order  herein  granting  a  new 
trial  on  the  newly-discovered  evidence  should  only  have  been  granted 
npon  terms,  and  that  he  should  not  have  been  punished  by  grant- 
ing the  motion,  with  f  10  costs  to  the  defendant  against  himself.  In 
this  I  think  he  is  correct.  The  order  appealed  from  is  therefore 
modified  by  striking  out  the  allowance  of  flO  costs  to  the  defend- 
ant, and  inserting,  instead,  motion  granted  upon  payment  by  the 
defendant  of  the  taxable  costs  in  the  action,  except  extra  allowance. 
For  the  reason  that  the  order  is  modified,  I  think  no  costs  should 
be  allowed  to  either  party  on  this  appeal. 

Order  modified,  witbont  costs. 

(35  Misc.  Rep.  180.) 

PEJOPLB  V.  FULLER. 

(Court  of  General  Sessions,  New  York  County.    May,  1901.) 

PAITFBH  CRIMUIAI/ — ASSIONMEMT  OF  ATTORNET. 

A  destitute  defendant,  charged  with  murder  in  the  first  degree,  can 
have  no  part  In  selecting  the  counsel  authorized  to  be  assigned  him  by 
the  court,  and  paid  by  the  county,  under  Code  Cr.  Proc.  {  306. 

John  Fuller  was  indicted  for  murder  in  the  first  degree,  and  ap- 
plies for  the  assignment  of  counsel  selected  by  him.    Motion  denied. 

FOSTER,  J.  This  is  an  ex  parte  application  by  the  defendant, 
who  is  charged  with  murder  in  its  first  degree,  for  the  assignment 
by  the  court,  for  his  defense,  of  counsel  selected  by  him.  It  has 
been  the  custom  of  our  courts  from  time  immemorial,  when  a  de- 
fendant was  without  counsel,  and  without  means,  to  assign  some 
member  of  the  bar  to  that  important  and  honorable,  though  onerous, 
duty.  Until  the  enactment  of  the  law  hereinafter  referred  to,  there 
was  no  power  in  the  court  to  order  payment  for  the  services,  how- 
ever meritorious  and  valuable,  rendered  on  such  assignment.  Peo- 
ple ex  rel.  Brown  v.  Board  of  Sup'rs  of  Onondaga  County,  4  N.  Y.  Cr. 
R.  102;  People  ex  rel.  Ransom  v.  Board  of  Sup'rs  of  Niagara  County, 
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78  N.  Y.  622.  The  injnatice  of  this,  both  to  the  bar  and  the  ac- 
cased,  was  most  apparent,  though  the  duty  thus  imposed  by  the 
court  upon  counsel  had  invariably  been  ably  and  conscientiously 
discharged.  In  1897  the  legislature,  by  chapter  427  of  the  Session 
Laws,  evidently  recognizing  this  injustice,  provided  that,  where  the 
crime  charged  against  the  defendant  is  punishable  with  death,  coun- 
sel so  assigned  by  the  court  upon  arraignment  may  be  paid  his  per- 
sonal and  incidental  expenses  and  for  his  services  Tiot  more  than 
1500.  Code  Or.  Proc,  §  308.  It  may  well  be  doubted  whether,  un- 
der this  statute,  the  court  has  any  power  to  allow  any  compensa- 
tion to  counsel  assigned  to  defendant  after  arraignment,  or  unless 
assigned  upon  arraignment.  This  change  in  the  law  has  not  unrea- 
sonably caused  the  assignment  in  such  cases  to  be  eagerly  sought 
for,  and,  in  some  instances,  through  means  not  above  reproach. 
It  seldom  happens  that  a  defendant  is  arraigned,  charged  with  mur- 
der in  its  firet  degree,  without  many  applications  for  such  assign- 
ment being  made  to  the  judge  before  whom  the  arraignment  is 
had,  by  counsel  claiming  previous  retainer  or  especial  familiarity 
with  the  case,  or  claiming  to  represent  the  wishes  of  the  accused 
or  his  family,  or  some  other  equally  cogent  reason.  It  has,  indeed, 
been  a  matter  of  common  rumor  that  zealous  "counsel"  have  some- 
times offered  to  divide  their  prospective  fees  with  the  family  and 
friends  of  the  accused,  in  consideration  of  their  inducing  the  ac- 
cused to  ask  the  court  for  their  assignment  as  counsel.  The  ac- 
cused, in  prison,  and  with  a  relatively  limited  acquaintance  as  to 
the  capability  and  suitability  of  counsel,  and  oppressed,  as  he  is, 
with  the  gravity  of  his  situation,  is  often  but  poorly  able  to  choose 
or  recommend.  It  is  the  jrfain  duty  of  the  court  to  protect  the  de- 
fendant from  such  improper  influences;  and  to  permit  him,  under 
these  circumstances,  to  suggest  counsel  to  be  assigned  by  the  court, 
and  to  be  paid  by  the  state,  is  to  open  the  door  to  such  grave  abuses 
that  I  am  unwilling  to  encourage  it.  There  is  doubt  whether  a 
defendant  able  to  retain  and  pay  his  own  counsel  will  ever  do  so 
if  he  knows  that  upon  his  application  the  court  will  assign,  and  the 
state  pay  them.  It  follows,  therefore,  that  if  the  court  is  to  assign 
counsel,  it  should  do  so  free  from  any  prompting  or  suggestion  what- 
soever either  by  the  defendant  or  by  counsel  desiring  such  assign- 
ment. The  defendant  is  wholly  free  to  select  his  own  counsel,  but 
if  the  court  is  to  assign,  and  the  state  is  to  pay,  then  the  independ- 
ent selection  by  the  court,  by  removing  the  temptation,  will  pre- 
vent the  improper  solicitation  of  such  assignments  by  means  both 
despicable  and  unprofessional,  and  will,  at  the  same  time,  permit 
the  assignment  in  proper  cases  of  counsel  who  are  eminent,  able, 
and  honorable.  If,  in  an  isolated  case,  this  rule  should'  ]>ossibly 
work  hardship,  it  is  clear  to  my  mind  that  it  will,  in  the  end,  result 
to  the  great  advantage  of  the  accused,  the  community,  and  the  bar. 
I  may  add  that  no  reflection  is  intended  nor  entertained  as  to  the 
two  counsel  whom  I  am  asked  to  assign  in  this  particular  case,  and 
this  memorandum  is  written  that  they  may  know  why  I  deny  this 
application,  and  that  the  bar  may  know  my  views  for  their  future 
guidance.    Motion  denied. 
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(35  MlBC.  Rep.  177.) 

PBOPLB  v.  HERTZ. 

(Oonrt  of  General  Beseions.  Naw  York  Oountj*.    May,  1901.) 

FoBexRT — Indictment. 

▲n  Indictment  for  forgery,  after  gtafflclently  charging  tbe  forgery  and 
tbe  utterance,  described  the  Ingtrument  forged  "In  substance  as  follows, 

that  Is  to  say:     'New  York,  ,  1900.    The  C.  N.  Bank:     Pay  to 

L.,  or  order,  forty-one  »»/ioo.  ^l**/ioo.  8.,  S.  &  Co.,'— a  more  par- 
ticular description  whereof  Is  to  tbe  grand  Jury  aforesaid  unknown." 
Held  sufficient,  as  containing  a  plain  statement  of  the  act  and  tbe  Instru- 
ment 

Sigismond  Hertz  was  indicted  for  forgery.  Demurrer  to  indict- 
ment overruled. 

Levy  &  Unger,  for  demurrer. 

Eugene  A.  Pbilbin,  Dist  Atty.,  for  the  People. 

QOFF,  Becorder.  The  indictment  is  demurred  to  on  the  ground 
that  it  does  not  state  facts  suiBcient  to  constitute  a  crime.  What 
are  the  facts  stated?  In  the  first  count,  (1)  that  on  the  7th  day  of 
December,  1900,  defendant,  with  intent  to  defraud,  (2)  feloniously 
forged  a  certain  writing  (which  is  described).  In  the  second  count, 
(1)  that  defendant,  witii  intent  to  defraud,  (2)  feloniously  uttered 
the  forged  instrument  set  forth  in  the  first  count,  (3)  knowing  the 
same  to  be  forged.  The  two  allegations  of  fact  charging  forgery 
in  the  first  count,  or  tbe  three  allegations  of  fact  charging  uttering 
in  the  second  count,  are  in  either  case  sufficient  to  constitute  a 
crime,  unless  the  description  of  the  forged  instrument  is  so  in- 
definite and  uncertain  as  to  leave  in  doubt  the  question  of  law, 
is  tbe  false  writing  described  susceptible  of  forgery?  The  point  of 
the  demurrer  lies  in  the  criticism  of  this  description,  which  reads: 

"Which  said  forged  Instrument  and  writing.  In  substance,  Is  as  follows, 

that  Is  to  say:    'New  York,   ,  1900.    The   Chemical   National   Bank: 

Pay  to  Samuel  W.  Levey,  or  order,  forty-one  Ts/mo.  ^i  ts/j,j.  SUefel. 
Sachs  &  Company,' — a  more  particular  description  whereof  Is  to  the  grand 
Jury  aforenald  unknown." 

It  is  contended  that  in  this  description  the  forged  instrument  (1) 
is  not  set  forth  according  to  its  tenor;  (2)  that  it  is  pleaded  in  sub- 
stance; (3)  that  being  so,  there  is  not  sufficient  averment  in  excuse 
for  so  pleading  it. 

The  rules  of  pleading  at  common  law  are  invoked  to  sustain  this 
contention.  These  rules,  as  far  as  applicable,  may  be  briefly  sum- 
marized: First.  That,  if  the  forged  writing  be  in  the  possession 
of  the  prosecutor,  it  must  be  set  forth  in  the  indictment  according 
to  its  tenor,  in  words  and  figures.  Second.  That  if  the  writing  be 
lost  or  destroyed,  or  in  the  possession  of  the  defendant,  it  will  be 
sufficient  to  plead  its  substance  and  effect.  Third.  In  such  case  the 
disabling  cause  must  be  pleaded  as  an  excuse  for  not  setting  forth 
the  instrument  in  exact  words  and  figures.  1  Bish.  Cr.  Proc.  §  561 ; 
2  Bish.  Cr.  Proc.  §§  403,  404;  1  Whart.  Cr.  Law  (8th  Ed.)  §§  167-176; 
2  Wat.  Archb.  Cr.  PI.  &  Prac.  801;  Heard,  Cr.  PI,  202-204. 

Applying  the  test  of  these  rules  to  the  indictment:    Its  aver- 
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ment  is,  "which  said  forged  instrument  and  writing  in  substance 
is  as  follows,  that  is  to  say,"  and  then  the  instrument  is  set  forth 
in  words  and  figures.  The  pleader  professes  to  {dead  the  substance, 
while  in  fact  he  pleads  the  tenor,  of  the  instrument.  Eliminate 
the  words,  "in  substance,"  and  the  averment  will  read,  "which  said 
forged  instrument  and  writing  is  as  follows,"  etc.  If  this  were  the 
form  of  expression,  it  could  not  be  held  obnoxious  to  the  first  rale 
cited;  for  it  sets  forth  the  tenor  of  the  instrument  in  words  and 
figures.  Do  the  qualifying  words  "in  substance"  impair  the  force 
of  particulars? 

But  it  is  claimed  that  the  pleader,  professing  to  give  the  substance 
of  the  instrument,  is  bound  to  plead  the  excuse  for  not  giving  its 
tenor,  and  that  the  subsequent  statement,  "a  more  particular  de- 
scription whereof  is  to  the  grand  jury  unknown,"  is  wholly  insuffi- 
cient as  an  excuse.  This  undoubtedly  would  be  true  if  the  sub- 
stance of  the  instrument  was  in  fact  pleaded,  but  when  its  tenor 
is  pleaded,  which  necessarOy  embraces  the  substance,  it  is  not  nec- 
essary to  plead  excuse  for  an  omission  which  does  not  exist. 

It  is  manifest  that  the  insertion  of  the  words,  "in  substance,'* 
is  a  redundancy,  and  in  consequence  that  the  subsequent  state- 
ment, "a  more  particular  description  whereof  is  to  the  grand  jury 
unknown,"  is  surplusage.  Whether,  under  the  strict  rules  of  com- 
mon-law pleading,  this  redundancy  and  surplusage  would  render 
the  indictment  fatally  defective,  need  not  now  be  determined,  since 
its  sufficiency  must  be  tested  in  the  first  instance  by  the  rules  of  the 
Criminal  Code.  It  is  provided  by  section  273  of  the  Code  that  "here- 
after the  forms  of  pleading  and  the  rules  by  which  the  sufficiency 
of  pleadings  is  to  be  determined  are  those  prescribed  by  this  Code." 
These  rules  may  be  epitomized:  Krat.  That  the  indictment  shall 
contain  a  plain  and  concise  statement  of  the  act  constituting  the 
crime,  without  unnecessary  repetition.  Section  275.  Second.  That 
it  is  sufficient  if  the  act  charged  as  the  crime  is  plainly  and  con 
cisely  set  forth.  Section  284,  subd.  6.  Third.  That  the  act  charged 
as  the  crime  is  stated  with  such  a  degree  of  certainty  as  to  enable 
the  court  to  pronounce  judgment  upon  a  conviction.  Section  284, 
subd.  7.  Fourth.  That  it  cannot  be  affected  by  reason  of  an  im- 
perfection in  matter  of  form  which  does  not  tend  to  the  prejudice 
of  the  substantial  rights  of  the  defendant  upon  the  merits.  Section 
285.  Fifth.  That  it  is  not  rendered  invalid  by  an  error  or  mistake 
therein,  unless  it  have  actually  prejudiced  the  defendant  or  tend 
to  his  prejudice  in  respect  to  a  substantial  right.  Section  684. 
These  rules  were  interpreted  by  Judge  Earl  in  People  v.  Laurence, 
137  N.  Y.  621,  33  N.  E.  548,  where  he  says: 

"Hence  the  technical  rules,  which  in  ancient  times  frequently  served  a 
useful  purpose,  have  been  greatly  relaxed;  Indeed,  almost  entirely  abro- 
gated. By  our  Code  of  Criminal  Procedure,  all  forma  of  pleadings  in  crim- 
inal actions  before  existing  were  abolished.  ,ind  the  sole  requisite  of  an  in- 
dictment, besides  the  formal  parts.  Is  that  it  shall  contain  'a  plain  and 
concise  statement  of  the  act  constituting  the  crime,  without  unnecessary 
repetition.' " 

At  common  law  it  was  required  that  in  an  indictment  charging 
larceny  of  money  it  should  be  aJleged  that  it  was  lawful  money 
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of  the  realm.  In  People  v.  Spencer,  27  Misc.  Rep.  494,  58  N.  Y. 
Supp.  1129,  the  indictment  charged  defendant  with  the  larceny  of 
money,  bnt  did  not  allege  that  it  was  lawful  money  of  the  United 
States.    The  coart,  in  sustaining  the  indictment,  said: 

"If  it  can  be  understood  from  the  indictment  that  the  act  constituting  the 
crime  is  plainly  and  concisely  set  forth,  and  with  such  a  degree  of  cer- 
tainty as  to  enable  the  court  to  pronounce  Judgment  upon  a  conviction  ac- 
cording to  the  right  of  the  case,  the  indictment  is  sufficient" 

In  Bosekrans  t.  People,  3  Hun,  287,  the  indictment  was  for  for- 
gery, and  it  contained  these  words,  "is  in.  writing  and  is  in  sub- 
stance to  the  effect  following,  that  is  to  say."  On  demurrer  the  in- 
dictment was  held  sufBcient,  as  setting  forth  facts  sufQcient  to  con- 
stitute a  crime,  though  the  precise  question  was  not  discussed  in 
the  opinion. 

In  People  t.  Kingsley,  2  Cow.  522,  14  Am.  Dec.  520,  the  indict- 
ment was  for  forgery  of  an  instrument  which  was  alleged  to  be  in 
the  possession  of  the  defendant,  and  therefore  could  not  be  set  forth 
according  to  its  tenor.  The  court,  while  declaring  the  general  rule 
to  be  "that  the  instrument  forged  must  be  set  forth  with  particu- 
larity and  certainty,"  held  it  not  applicable  to  the  present  case,  be- 
cause "the  indictment  ezcnses  the  want  of  a  more  particular  de- 
scription by  averring  that  the  bond  was  with  the  defendant."  Though 
this  case  was  decided  before  the  adoption  of  the  Code,  the  rule 
enunciated  was  and  is  undoubtedly  the  law.  The  facts  of  the  two 
cases  differ.  In  the  Kingsley  Case  the  indictment  alleged  the  sub- 
stance only  because  the  instrument  was  in  the  defendant's  posses- 
sion, while  in  the  case  at  bar  the  indictment  it  is  true  says  "in 
substance,"  but  in  fact  sets  forth  a  written  instrument  in  words 
and  figures. 

The  case  of  People  ▼.  Dumar,  106  N.  Y.  502,  13  N.  £.  32S,  is  not 
an  authority  in  point.  There  the  indictment  alleged  one  crime,  while 
the  evidence  on  the  trial  proved  the  commission  of  a  different  crime, 
and  the  court  of  appeals  held  the  indictment  insufiScient  to  sustain 
the  conviction  upon  the  evidence,  saying: 

"The  general  principle  of  pleading  has  not  been  substantially  changed. 
Under  either  system  (code  or  common  law),  an  offense  consists  of  certain 
acts  done^  •  •  •  ^^q^  under  neither  is  any  indictment  sufficient  which 
does  not  accurately  and  clearly  allege  all  the  ingredients  of  which  the  of- 
fense is  composed." 

An  essential  of  criminal  pleading  defined  by  the  Code  as  "a  plain 
and  concise  statement  of  the  acts  constituting  the  crime"  was  vio- 
lated in  the  Dumar  Case.  Here  the  essential  is  preserved.  The 
crime  charged  is  forgery.  "Forgery"  is.  defined  by  the  Penal  Code 
(section  511)  as  "forging  with  intent  to  defraud,  an  instrument  or 
writing  being  or  purporting  to  be  the  act  of  another  by  which  a  pe- 
cuniary demand  or  obligation  is  or  purports  to  or  to  have  been 
created,  increased,  discharged  or  diminished."  Blackstone  defines 
"forgery"  as  the  fraudulent  making  of  a  writing  to  the  prejudice  of 
another's  rights.  Does  the  indictment  contain  a  plain  and  concise 
statement  of  the  act  constituting  this  crime?  It  charges  that  the  de- 
fendant, with  intent  to  defraud,  feloniously  forged  an  order  pur- 
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porting  to  be  drawn  by  Stiefel,  Sachs  &  Comi>any  upon  the  Chemical 
Bank  to  pay  f41  to  Samuel  W.  Levey  or  order.  There  is  nothing 
uncertain  about  this  accusation.  The  defendant  is  fully  apprised 
of  the  charge  against  him.  The  issues  of  fact  to  be  tried  are  clearly 
defined.  The  defendant,  if  convicted,  is  protected  against  another 
prosecntion  for  the  same  offense.  His  substantial  rights  are  in  no 
sense  prejudiced,  and  the  court  is  enabled  to  pronounce  judgment 
according  to  the  right  of  the  case. 

The  precise  question  here  was  presented  to  the  supreme  court  of 
Iowa  in  State  v,  Johnson,  26  Iowa,  407,  96  Am.  Dec.  158,  and  in 
an  elaborate  opinion  the  court  held  that  where  an  indictment  for 
forgery  alleged  that  the  instrument  "is  of  the  purport  and  effect  fol- 
lowing," and  then  set  forth  a  copy  of  the  instrument,  it  was  not 
vitiated  by  the  insertion  of  the  superfluous  words,  "is  of  the  pur- 
port and  effect  following."  I  am  therefore  of  opinion  that  the 
words,  "in  substance,"  and  the  words,  "a  more  particular  descrip- 
tion whereof  is  to  the  grand  jury  unknown,"  may  be  rejected  as  re- 
dundancy and  surplusage,  respectively,  without  in  any  sense  im- 
pairing the  value  of  the  pleading  or  prejudicing  the  rights  of  the 
defendant.  People  v.  Laurence,  137  N.  Y.  517,  33  N.  E.  547;  People 
V.  Lowndes,  130  N.  Y.  463,  29  N.  E.  751;  People  v.  Buddensiecl^  6 
N  Y.  Cr.  R.  69. 

Demurrer  disallowed. 


(85  Misc.  Rep.  182.) 

PBOPLB  ▼.  HART. 

(Conrt  of  General  Sessions,  New  York  County.    May,  1901.) 

Famb  Pbxteitses — Indictuknt. 

An  Indictment  for  larceny  by  false  pretenses,  alleging  that  defendant 
falsely  pretended  tbat  he  was  desirous  of  purchasing  the  saloon  In  ques- 
tion; that  he  owned  two  houses  and  lots,  but  did  not  have  money  to 
pay  for  tiie  saloon,  and  was  desirous  of  paying  partly  in  cash  and 
partly  by  note;  that  a  certain  paper  presented  by  him  was  a  lien  on 
such  houses  and  lots,  and  prevent^  their  sale  until  the  note  was  paid; 
and  that  he  thereby  induced  complaining  witness  to  part  with  his  saloon 
for  part  cash  and  a  worthless  note, — was  demurrable  as  containing  no 
false  pretenses  susceptible  of  denial,  except  those  as  to  the  ownership  of 
the  houses  and  lots,  the  indictment  showing  that  such  ownership  was 
not  the  cause  which  Induced  the  complaining  witness  to  part  with  his 
saloon. 

Benjamin  D.  Hart  was  indicted  for  larceny  by  false  pretenses. 
Demurrer  to  indictment  allowed. 

P.  A.  McManus,  for  demurrer.   . 
Eugene  A.  Philbin,  Dist.  Atty.,  opposed. 

GK)FP,  Recorder.  Taking  as  a  premise  the  rule  of  pleading  that 
the  indictment  must  contain  a  plain  and  concise  statement  of  the 
acts  constituting  the  crime  (Code  Cr.  Proc.  §  275),  it  becomes  neces- 
sary in  the  first  instance  to  determine  what  are  the  acts  which  con- 
stitute the  crime  of  larceny  by  false  pretense.  Obtaining  property 
by  a  fraud  which  did  not  amount  to  a  defined  felony  was  not  an  in- 
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dictable  offense  at  common  law,  unless  it  affected  the  pablic  It  was 
said  by  Lord  Mansfield  that  "an  offense  to  be  indictable  most  be  such 
a  one  as  affects  the  public."  Fraud  by  a  false  token  designed  to 
cheat  only  the  individual  was  not  indictable.  It  had  to  be  a  fraud 
by  a  fals^  token  designed  to  cheat  the  public  generally, — such  as  false 
weights  and  measures.  To  protect  the  individual,  it  was  declared  by 
St.  33  Hen.  VIII.  that  fraud  upon  the  person  by  means  of  privy  tokens 
was  a  misdemeanor.  But  this  statute  was  found  to  be  inadequate, 
as  it  did  not  reach  a  fraud  by  verbal  false  pretense  where  no  real 
or  visible  token  was  used.  The  statute  against  false  pretenses  was 
then  enacted  (30  Qeo.  11.  c.  24),  which  declared  that  "all  persons  who 
knowingly  and  designedly  by  false  pretense  or  pretenses  obtained 
from  any  person  money  or  goods,  wares  or  merchandise,  with  intent 
to  cheat  and  defraud,  should  be  deemed  offenders  against  law."  By 
this  statute  a  new  offense  was  created,  and  its  principles  have  been 
incorporated  into  later  English  legislation  and  into  the  laws  of  our 
own  state,  which  is  contained  in  section  528  of  the  Penal  Code. 
This  section  reads:  "A  person  who,  with  the  intent  to  *  *  * 
defraud  the  true  owner  of  his  property,  •  •  *  obtains  from  such 
(his)  possession  by  color  or  aid  of  fraudulent  or  false  representation 
or  pretense,  or  of  any  false  token  or  writing,  •  •  •  steals  such 
property,  and  is  guilty  of  larceny."  Though  the  statute  by  words 
calls  the  crime  larceny,  it  does  not  change  the  essentials  of  the  sub- 
stantive crime  of  fraud  by  false  pretense,  nor  does  it  alter  the  rules 
of  pleading  it.  People  v.  Dumar,  106  N.  Y.  509, 13  N.  E.  325;  Loomis 
V.  People,  67  N.  Y.  329,  23  Am.  Bep.  123;  Peo0e  y.  Jeffery  (Sup.)  14 
N.  Y.  Supp.  839. 

PVom  an  abundance  of  authorities  these  essentialB  may  be  deduced, 
as  (1)  an  intent  to  defraud ;  (2)  a  false  pretense  with  knowledge  of  its 
falsity;  (3)  a  fraud  committed  by  means  of  the  false  pretense;  and 
(4)  reliance  on  the  false  pretense  by  the  person  defrauded.  2  Bish. 
Cr.  Proc.  §  163;  People  v.  Tompkins,  1  Parker,  Cr.  R.  224;  Com.  v. 
Drew,  19  Pick.  179;  People  v.  Haynes,  14  Wend.  546, 28  Am.  Dec.  530; 
Watson  V.  People,  87  N.  Y,  564,  41  Am.  Rep.  397.  Not  only  must 
these  essentials  be  pleaded  and  the  false  pretenses  negatived,  but 
they  must  be  proved  as  laid  before  a  conviction  can  be  had.  2  Bish. 
O.  Proc.  §§  178-183;  2  Maule  &  S.  379.  The  "acts"  constituting  the 
•crime  are  therefore  the  intent,  the  pretense,  the  fraud,  and  the  re- 
liance, and  these  must  be  plainly  set  forth  in  the  indictment. 
Code  Cr.  Proc.  §  275,  supra.  That  the  indictment  correctly  and  suf- 
ficiently contains  a  statement  of  three  of  the  "acts,"  intent,  fraud, 
and  reliance,  is  not  questioned,  but  that  it  fails  to  do  so  as  to  the 
"act"  of  false  pretense  is  made  the  crux  of  the  question  raised  by  the 
demurrer. 

An  authoritative  definition  of  a  "false  pretense"  must  be  ascer- 
tained before  api^ying  it  as  a  test  to  the  assailed  pleading.  The 
term  "false  pretense,"  when  used  in  a  criminal  statute,  must  be 
taken  in  its  legal  and  not  its  literal  sense,  because  in  law  it  has 
a  well-defined  and  appropriate  meaning.  State  v.  De  Lay,  93  Mo.  98, 
5  S.  W.  607;  Chapman  v.  State,  2  Head,  36.  Boscoe  says,  in  Criminal 
Evidence  (7th  Ed.,  p.  478) :    "The  false  pretense  laid  in  the  indictment 
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must  be  of  some  present  existing  fact,  and  not  of  some  future  event 
or  a  mere  iwomise."  Bishop  (2  Cr.  Law,  §  415)  defines  it  as  "such  a 
fraudulent  representation  of  an  existing  or  past  fact,  by  one  who 
knows  it  not  to  be  true,  as  is  adapted  to  induce  the  person  to  whom 
it  is  made  to  part  with  something  of  value."  "The  pretense  must  be 
of  some  existing  fact,  made  for  the  purpose  of  inducing  the  prose- 
cutor to  part  with  his  iwoperty."  Buss,  Crimes,  81.  "A  faJse  pre- 
tense, to  be  within  the  statute,  must  be  the  assertion  of  an  existing 
fact,  not  a  promise  to  perform  some  act  in  the  futnre."  Com.  v. 
Moore  (Pa.)  3  C5r.  Law  Ma^.  839;  Com.  v.  Drew,  supra,  "The  pre- 
tense must  relate  to  an  existing  or  past  fact"  (People  v.  Johnson,  12 
Johns.  292;  People  v.  Tompkins,  supra;  Scott  v.  People,  62  Barb.  71); 
and  "a  false  promise  to  do  an  act  depends  on  a  future  event,  and  is 
not  a  false  pretense"  (Ranney  v.  People,  22  N.  Y.  414).  "A  promise 
is  not  a  pretense"  (People  v.  Williams,  4  Hill,  9,  40  Am.  Dec.  258)5 
and  "an  opinion  or  profession  of  intention,  even  though  thereby  a 
fraud  be  committed,  is  not  a  false  pretense"  (2  Bish.  Cr.  Law,  §  416; 
Martin  v.  State,  36  Tex.  Cr.  R.  125,  35  S.  W.  976).  To  the  same  effect 
are  numerous  other  authorities,  bat  suflScient  have  been  cited  to 
firmly  establish  the  rale  that  false  pretense  must  relate  to  a  past 
or  present  fact,  and  not  to  an  opinion,  promise,  or  profession  of  pur- 
pose. 

The  "statement  of  acts"  contained  in  the  indictment,  which  must 
be  tested  by  this  rule,  is  the  defendant  did  "falsely  and  fraudulently 
pretend  and  represent  that  he  was  desirous  of  entering  largely  into 
the  ownership  and  management  of  saloons  and  other  places  for  the 
sale  of  liquor  and  for  public  entertainment,  and  that  he  was  desirous 
of  so  beginning  such  business  venture  by  the  purchase  of  the  liquor 
saloon,  fixtures,  stock,  license,  etc.,  of  the  value  of  two  thousand  fire 
hundred  dollars";  that  he  further  falsely  pretended  and  represented 
that  he  "was  the  owner  and  in  possession  of  two  houses  and  lots  of 
land;  •  •  •  that  he  was  not  then  and  there  possessed  of  the 
ready  money  wherewith  to  pay  the  agreed  purchase  price  of  said  sa- 
loon, •  •  •  and  was  desirous  of  paying  therefor  by  two  hundred 
dollars  cash  and  his  certain  note  for  the  sum  of  twenty-three  hundred 
dollars,  payable  in  sixty  days;  •  •  •  and  that  a  certain  memo- 
randum in  writing  •  •  •  exhibited  and  presented  by  him  ^ 
•  •  *  was  a  good  and  suflBcient  instrument  subjecting  and  mort- ' 
gaging  the  said  two  houses  and  lots  of  land,  •  •  •  and  a  good 
and  valid  lien  securing  the  payment  of  the  (aforementioned)  promis- 
sory note,  •  •  •  and  falsely  pretended  and  represented  that  the 
said  memorandum  in  writing  •  •  •  jwevented  and  prohibited 
the  sale,  mortgaging,  and  transfer  of  the  said  two  houses  and  lots 
of  land  until  the  said  promissory  note  ♦  •  •  had  been  fully 
paid."  It  is  then  alleged  that,  believing  said  pretenses  and  repre- 
sentations, the  complainant  was  induced  to  and  did  part  with  his  prop- 
erty. These  allegations,  condensed,  are  that  the  defendant  was 
(1)  "desirous"  of  owning  saloons;  (2)  that  he  was  "desirous"  of  pur- 
chasing the  saloon  of  the  complainant;  (3)  that  he  was  the  owner 
and  in  possession  of  two  houses  and  lots  of  land;  (4)  that  he  did  not 
have  the  money  to  pay  for  the  saloon;  (5)  that  he  was  "desirous"  of 
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"paying"  therefor  by  part  cash  and  his  promissory  note;  (6)  that  a 
certain  writing  was  a  valid  lien  on  the  houses  and  lots  as  security  for 
the  payment  of  his  note,  and  prevented  their  sale  until  the  note  was 
paid.  Grouping  these  allegations,  there  are  three  of  desires,  one  of 
impecuniosity,  one  of  opinion  on  the  legal  effect  of  a  writing,  and 
one  of  ownership  of  laud.  Each  of  the  desires  is '  legitimate.  A 
man's  "desires"  for  the  acquisition  of  wealth  or  property  may  be 
boundless,  and  no  law  ever  was  or  ever  can  be  enacted  which  could 
limit  their  conception  or  expression.  Such  an  emotion  as  "desire" 
cannot  be  measured  by  a  penal  statute,  much  less  reduced  to  the  con- 
crete form  of  fact.  How  can  a  man's  "desires"  be  proved?  How 
can  they  when  alleged  be  negatived?  And  yet  this  indictment  nega- 
tives that  which  cannot  be  proven:  "Whereas,  in  fact,  the  defend- 
ant was  not  desirous  of  entering  into  the  ownership  of  saloons,  or 
desirous  of  beginning  such  business  by  the  purchase  of  the  saloon, 
*  •  *  or  desirous  of  paying  for  the  saloon."  If  these  averments 
were  intended  as  allegations  of  fact,  they  formed  a  constituent  de- 
ment of  the  offense  charged,  and  consequently  became  material  aver- 
ments, which  would  have  to  be  proved  upon  the  trial.  Since  material 
averments  must  be  susceptible  of  proof,  and  the  proof  must  coincide 
with  the  averments,  and  it  being  manifest  that  these  averments  are 
not  susceptible  of  proof,  and  that  no  proof  could  be  given  which 
would  coincide  with  them,  it  logically  follows  that  they  are  imma- 
terial, and  in  no  sense  "a  statement  of  the  acts  constituting  the 
crime." 

The  contention  that  they  may  be  taken  as  showing  the  evil  mind 
of  the  accused  does  not  enhance  their  value,  as  that  quality  of  mind 
is  adequately  set  forth  in  the  allegation  of  intent  to  defraud,  which 
is  susceptible  of  proof  by  inference  from  the  proven  facts  and  circum- 
stances. The  allegation  that  he  bad  not  money  to  pay  for  the  property 
is  valueless.  It  is  pleading  evidence  as  distinguished  from  fact. 
Besides,  it  must  be  taken  as  true,  since  it  is  not  negatived.  The  rep- 
resentations that  the  writing  was  a  valid  lien  on  the  land  and  securi- 
ty for  the  payment  of  the  note  are  not  representations  of  past  or  exist- 
ing facts.  They  are  simply  expressions  of  opinion  on  the  quality 
and  effect  of  a  written  instrument,  and,  it  having  been  "presented"  to 
the  complainant,  he  was  presumably  as  competent  a  judge  of  its  suf- 
ficiency as  the  defendant.  The  assertion  that  the  writing  "prevented 
and  prohibited  the  sale,  mortgaging,  and  transfer  of  the  land"  was  an 
undertaking  by  the  defendant  not  to  sell  or  mortgage  until  the  note 
was  paid.  This  was  a  promise  not  to  do  certain  things  in  the  future, 
and  as  such  invalid  as  a  false  pretense. 

There  remains-  but  one  pretense  to  examine, — ^that  the  defendant 
was  the  owner  of  certain  land.  This  is  the  one  representation  of  an 
existing  fact.  Was  it  the  inducing  cause  of  the  complainant  parting 
with  his  property,  or  was  it  a  statement  as  to  the  defendant's  means 
and  ability  to  pay  for  the  property  he  had  purchased?  The  indict- 
ment says  that  the  complainant  "did  then  deliver  to  the  defendant 
the  said  saloon  and  property  therein,  and  did  then  receive  therefor 
from  the  defendant  the  sum  of  two  hundred  dollars  in  cash,  the  said 
written  statement  (security),  and  the  said  promissory  note."    Fr<Mn 
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this  it  is  clear  that  the  ownership  of  the  land  was  not  the  inducing 
cause  of  the  complainant  parting  with  his  property,  but  the  cash  and 
the  note  were.  The  title  and  possession  passed  from  the  complainant, 
and  he  accepted  in  return  part  payment  in  cash  and  a  promise  to  pay 
the  balance.  The  principal  obligation  was  the  promise.  The  owner- 
ship of  the  land  was  incidental.  True,  the  representation  of  owner- 
ship of  the  land  accompanied  the  promise,  bat,  although  the  promise 
be  coupled  with  the  statement  of  an  existing  fact,  yet,  if  the  property 
was  obtained  by  relying  on  the  promise,  the  offense  is  not  committed. 
People  V.  Tompkins,  supra. 

Assume  that  the  defendant  did  own  the  land.  He  could  have 
sold  or  mortgaged  it  before  the  matnrily  of  the  note,  and  the  com- 
{Aainant  could  not  realize  upon  it.  In  such  case  the  defendant  wonld 
be  gnilty  of  breaking  his  promise,  but  he  would  not  be  guilty  of  false 
pretense.  It  has  been  pointed  out  that  the  representation  by  the  de- 
fendant that  the  "written  instrument"  was  a  lien  on  the  land  did  not 
amount  to  a  false  pretense.  In  People  v.  Gibbs,  98  Gal.  661,  33  Pac. 
630,  it  was  held  that  a  representation  that  a  mortgage  on  land  was 
sufBcient  security  for  a  note  was  a  mere  expression  of  opinion. 

Since,  therefore,  the  defendant  was  free  to  dispose  of  his  land — if 
he  owned  it — without  incurring  the  penalty  for  false  pretense,  the 
complainant  could  not  be  deprived  of  a  security  which  he  never  pos- 
sessed, and  it  follows  that  the  representation  of  ownership  was  not 
the  moving  cause.  This  conclusion  is  borne  out  by  the  pleader,  who 
in  his  brief  says:  "The  allegation  by  the  defendant  of  his  ownership 
of  the  land  is  not  made  as  a  pretense  by  means  of  which  a  purchase- 
of  property  was  made,  but  in  support  of  the  false  pretense  that  the 
'writing'  was  a  good  and  sufBcient  mortgage,  guarantying  the  pay- 
ment of  the  note."  It  is  conceded  that  the  property  was  not  sold  to 
the  defendant  on  the  credit  of  his  owning  the  land,  and  that  if  such 
were  the  case  his  representation  would  have  to  be  in  writing.  Sec- 
tion 644,  Pen.  Ck>de. 

By  the  demurrer  the  facts  are  admitted,  and  from  them  it  can  be 
gathered  that  by  falsehood  and  dishonest  dealing  the  complainant 
was  deprived  of  his  property.  But  it  is  not  every  lie  or  dishonest  or 
fraudulent  act  that  comes  within  the  purview  of  the  criminal  law,  nor 
can  it  protect  men  from  the  consequences  of  their  own  credulity  or 
folly.  All  moral  delinquencies  cannot  be  prevented  or  punished,  and 
the  only  safe  rule  in  the  administration  of  criminal  justice  is  to  con- 
fine its  application  to  those  acts  which  the  law  expressly  condemns. 
This  indictment  does  not  contain  a  statement  of  the  acts  constituting 
the  crime  of  larceny  by  false  pretense,  and  I  therefore  allow  the  de- 
murrer. 

Demurrer  allowed. 
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In  re  WHITTAKER. 

OSnpreme  Court,  Appellate  Division,  Second  Department    July  25,  1001.) 

IirrozicATiHO  Liodors — Cbbtipicates — Sionaturb— Fokgbry— Evidemcb. 

In  proceedings  to  revoke  a  liquor  tax  certificate  on  the  ground  that  the 
signature  of  a  property  owner  was  a  forgery,  the  owner  testified  that  he 
had  no  recollection  of  having  been  requested  to  sign,  and  that  he  was  a 
prohibitionist,  and  was  sure  he  would  not  sign  it,  but,  on  cross-examina- 
tion, stated  that  he  might  have  been  asked  without  recollecting  it,  and 
that  he  might  have  signed  it,  but  did  not  remember  the  circumstances; 
and  a  witness  for  the  adverse  party  testified  positively  to  calling  on  the 
owner,  and  that  the  owner  signed  in  his  presence.  No  forgery'  was  dis- 
coverable by  a  comparison  with  known  genuine  signatures.  Held,  that 
a  Judgment  revoking  the  certificates  was  erroneous,  as  against  the  clear 
preponderance  of  the  evidence. 

Appeal  from  special  term,  Kings  county. 

Petition  by  Thomas  J.  Whittaker  to  revoke  the  liquor  tax  certifi- 
cate issued  to  Thomas  A.  Kerby.  From  an  order  revoking  the  certifl- 
cate  said  Kerby  appeals    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  HIBSOHBEBG,  JENK8, 
and  SEWELL,  JJ. 

Emanuel  Newman,  for  appellant. 
Edwin  C.  Schaffer,  for  respondent. 

SEWEI^  J.  The  appellant  presented  to  the  special  deputy  com- 
missioner of  excise  an  application  for  a  liquor  tax  certificate,  which 
stated  that  there  was  but  one  building  occupied  exclusively  as  a 
dwelling  within  200  feet  of  the  nearest  entrance  to  the  premises 
where  the  traffic  in  liquor  was  intended  to  be  carried  on.  Attached 
to  and  filed  with  the  application  was  a  consent  in  writing  that  the 
traffic  in  liquor  be  so  carried  on  in  such  premises,  purporting  to  be 
signed  by  Silas  W.  Albertson,  the  owner,  in  the  presence  of  Abram  J. 
Jackson,  as  subscribing  witness.  The  special  deputy  commissioner 
of  excise  issued  the  certificate,  and  some  time  thereafter  the  peti- 
tioner commenced  this  proceeding  to  cancel  it,  on  the  ground  that 
the  alleged  signature  of  Silas  W.  Albertson  was  a  forgery.  The  peti- 
tioner made  no  proof  except  by  the  testimony  of  Albertson,  who  testi- 
fied that  he  did  not  sign  the  application  or  consent;  that  he  would 
not  sign  any  such  paper  for  anybody,  anywhere,  to  sell  liquor  in 
this  country  or  in  any  country;  that  no  one  approached  him,  .or 
asked  him  to  sign  it,  to  his  recollection;  and  added:  "I  think  it 
would  hardly  be  possible  without  my  recollecting  it,  but  still  it 
might  be;  it  is  possible,  barely  so.  I  think  I  should  have  remem- 
bered it,  but  I  am  sure  I  would  not  sign  it.  I  would  almost  as  soon 
sign  my  death  warrant."  He  also  testified  that  he  was  a  prohi- 
bitionist, and  had  been  for  40  years.  On  cross-examination  he  testi- 
fied that  he  did  not  recollect  ever  seeing  Jackson,  the  subscribing 
witness,  or  of  his  calling  upon  him;  would  not  say  that  he  did  not, 
or  that  when  Jackson  asked  him  to  sign  the  paper  he  did  not  tell  him 
what  it  was,  or  that  he  first  refused  to  sign  it,  and  then  said:  "I  may 
do  it."  He  also  stated:  "It  is  possible  that  he  might  have  asked 
me,  and  I  might  have  forgot  it."  He  admitted  that  the  signature 
nN.T.S.-82 
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looked  like  his,  and  signed  his  name  twice  in  court  at  the  request 
of  the  appellant's  attorney,  who  offered  these  signatures,  as  well  as 
the  disputed  signature,  in  evidence.  The  testimony  of  this  witness 
was  not  corroborated  in  any  circumstance,  but  was  contradicted  in 
every  particular  by  Jackson,  the  subscribing  witness,  who  testified 
to  the  details  and  incidents  of  his  trip  to  Albertson's  residence;  that 
Albertson  was  at  dinner;  that  he  at  first  refused  to  sign,  saying  he 
was  opposed  to  anything  like  it,  but,  after  being  argued  with,  said: 

"  'Well,  I'll 'sign  It'  He  took  me  Into  anotber  room;  an  outside,  vestibule 
room.  He  had  bis  desk  there,  right  by  the  window,  facing  the  road.  He 
took  a  pen,  and  signed  It  in  my  presence.  I  told  blm  I  was  very  much 
obliged  to  blm,  and  would  never  forget  bis  kindness." 

The  rule  is  that  he  who  has  the  affirmative  must  determine  it  by  a 
fair  preponderance  of  proof,  otherwise  he  fafls  to  make  out  his  case. 
Remembering  this  weU-settled  doctrine,  we  are  of  opinion,  after  a 
careful  consideration  of  the  evidence  in  the  case,  that  we  should  re- 
verse the  findings  of  the  learned  trial  court  on  the  question  of  fact 
submitted  to  him,  on  the  ground  that  it  was  against  the  clear  pre- 
ponderance of  evidence.  In  Losee  v.  Morey,  67  Barb.  561,  it  was  held 
that  where  the  plaintiff  and  defendant  are  sworn,  and  contradict 
each  other  directly  upon  a  question  of  fact,  and  their  testimony  is 
wholly  irreconcilable,  in  the  absence  of  other  testimony  the  case  will 
stand  evenly  balanced,  and  the  complaint  will  be  dismissed.  Syms 
V.  Vyse,  2  N.  Y.  St.  Rep.  106;  Raines  v.  Totman,  64  How.  Prac  493. 
The  record  in  this  case  does  not  disclose  an  evenly  balanced  case, 
and  the  testimony  of  Albertson  is  far  from  satisfactory.  He  admit- 
ted that  the  disputed  signature  looked  like  his,  but  insisted  that  it 
was  not  his  signature,  because  he  was  a  prohibitionist,  and  had  been 
for  40  years,  and  would  not  sign  such  a  paper.  Opposed  to  this  testi- 
mony was  the  minute  and  circumstantial  testimony  of  the  subscrib- 
ing witness,  which  is  supported  by  the  comparison  of  the  disputed 
signature  with  the  signatures  made  in  court  for  that  purpose.  Such 
comparison  shows  plainly  that  the  signature  to  the  consent  is  gen- 
uine. It  corresponds  with  the  admitted  signature  in  formation,  the 
slant  of  the  letters,  and  in  general  appearance.  The  only  variation 
between  the  disputed  and  the  admitted  signatures  can  be  accounted 
for  by  difference  in  pen,  ink,  position  of  the  writer,  or  by  different 
conditions  under  which  they  were  written.  It  is  a  circumstance 
worthy  of  note  that  the  two  signatures  made  in  court  differ  more 
than  the  disputed  and  either  of  the  other  signatures.  There  is  some 
diversity  in  the  marks  of  the  pen,  the  size  of  the  letters,  and  the 
space  occupied  by  the  signature,  but  no  man  ever  signed  his  name 
with  invariable  uniformity  in  the  ordinary  course  of  writing  it.  It 
would  require  a  vast  amount  of  credulity  to  believe  that  these  sig- 
natures were  not  written  by  the  same  person,  and  we  are  therefore 
constrained  to  believe  that  the  owner  of  the  property  signed  the  con- 
sent, as  testified  to  by  the  subscribing  witness.  The  order  must 
therefore  be  reversed,  and  the  proceeding  dismissed,  with  costs.  All 
concar. 
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(68  An*.  DiT.  829.) 

SMALLWOOD  t.  COMPTEOI.iaCR  OF  CITT  OF  NEW  TORK  «t  aL 

(Supreme  Court,  Appellate  DItIsIoq,  Second  Department    July  25,  1901.) 

M uinoiPAi.  CoRPOBATioi»— Taxjltiok— INTBRRST— PcsAvrT— ExoKBeiTE  Tax. 
The  Interest  penalty  Imposed  by  the  Greater  New  York  Charter,  {  910, 
'Which  provides  for  Interest  from  the  day  on  which  the  assessment  rolls 
and  warrants  are  delivered  to  the  receiver,  may  he  collected  on  the 
amount  of  taxes  legally  assessed  from  the  date  of  the  return  of  such 
assessment  rollfi  and  warrants,  though  the  original  assessment  is  ex- 
cesslre,  and  reduced  by  certiorari  after  such  return,  since  Tax  Law,  i 
253,  provides  that  a  corrected  assessment  shall  have  the  same  effect  as  if 
correctly  made  In  the  first  instance. 

Appeal  from  special  term,  Queens  coanty. 

Applications  for  mandamus  by  Eliza  B.  Bmallwood  against  the 
comptroller  of  the  citj  of  New  York  and  another  to  require  the  office 
to  receive  the  principal  of  certain  taxes  in  payment  thereof  without 
interest  thereon.  From  the  order  of  the  supreme  court,  special  tenn 
(70  N.  Y.  Bupp.  720),  denying  the  motion,  relator  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J^  and  WOODWABD,  HIKSCH- 
BERG,  JENKS,  and  SEWELL,  J  J. 

George  E.  Blackwell,  for  appdlant. 
George  8.  Coleman,  for  respondents. 

WOODWARD,  J.  The  relator  was  the  owner  of  certain  real 
estate  in  the  borough  of  Queens,  in  the  city  of  New  York,  which  was 
assessed  for  taxation  for  the  year  1899.  Not  being  satisfied  with  the 
valuation  placed  upon  the  property,  the  relator  instituted  a  proceed- 
ing by  certiorari  under  the  tax  law  to  review  the  same,  resulting  in 
an  order  entered  July  7, 1900,  reducing  the  value  complained  of,  and 
directing  that  the  tax  extended  against  the  original  assessment 
should  be  corrected.  On  the  date  of  the  filing  of  the  order  the 
amount  of  the  tax  as  reduced  was  tendered  to  the  deputy  collector 
of  assessments  and  arrears  in  the  borough  of  Queens,  without  inter- 
est, and  was  refused  by  him  upon  the  ground  that  the  amount 
tendered  was  insufficient,  for  the  reason  that  interest  had  accrued 
thereon.  The  relator  asked  for  a  mandamus  compelling  the  accept- 
ance of  the  reduced  assessment  without  interest,  and  a  denial  of  the 
motion  brings  the  matter  before  this  court  upon  appeal. 

The  learned  court  at  special  term  hands  dow^n  an  opinion  very  fully 
covering  this  case,  and  we  feel  caJled  upon  only  to  make  a  few  sug- 
gestions as  to  the  public  policy  of  the  matter.  The  doctrine  has  long 
been  recognized  that  some  part  of  an  assessment  may  be  sustained 
where  irregularity  or  invalidity  appears  as  to  others;  and,  when  it 
can  be  ascertained,  the  portion  which  is  sound  and-  just  may  be  up- 
held as  unaffected  by  tiiat  which  is  Invalid.  In  re  Merriam,  84 
N.  Y.  596,  606.  In  the  proceeding  of  the  relator  there  was  no  doubt 
that  some  portion  of  the  tax  was  valid,  the  contention  being  that  the 
assessment  was  unequal  and  unjust.  The  policy  of  the  state  re- 
quires that  its  taxes,  levied  and  assessed  for  the  purposes  of  govern- 
ment, shall  be  promptly  paid,  and  to  this  end  concessions  are  made  in 
some  instances  for  prompt  payment,  or  penalties  are  affixed  for  de- 
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lays.  In  the  case  of  the  city  of  New  York  it  is  provided  that  there 
shall  be  a  rebate  if  the  taxes  are  paid  on  or  before  the  Ist  day  of 
November  in  any  year  (section  915,  Greater  New  York  Charter),  and 
that  interest  shall  be  paid  at  the  rate  of  7  per  cent,  upon  all  taxes 
remaining  unpaid  on  the  Ist  day  of  January,  "to  be  calculated  from 
the  day  on  which  said  assessment  rolls  and  warrants  shall  have 
been  delivered  to  the  receiver  of  taxes  to  the  date  of  payment."  (Sec- 
tion 916.  When  the  relator  in  her  certiorari  proceeding  secured  a  re- 
duction in  her  assessment,  she  presumptively  gained  all  of  the  relief 
to  which  she  was  entitled.  She  had  reduced  the  assessment  to  a 
proper  figure.  She  had  had  the  use  of  her  money  during  the  pen- 
dency of  the  proceeding,  and,  as  to  the  portion  of  the  tax  w^hich  it 
was  her  dnty  to  pay,  we  can  discover  no  greater  reason  why  she 
should  be  relieved  from  the  payment  of  interest  than  any  o'ther 
person  who  had  delayed  the  payment  of  his  taxes  for  the  same 
length  of  time.  There  had  been  a  valid  assessment  of  taxes  against 
her  all  of  the  time.  The  portion  which  was  invalid  had  been  set 
aside,  and  that  which  was  valid  was  subject  to  all  of  the  rules  of  law 
which  affected  any  other  valid  assessment  (section  253,  Tax  Law); 
and  the  fact  that  this  may  have  caused  some  inconvenience  to  an 
individual  is  no  reason  why  the  higher  policy  of  the  state  should  be 
interfered  with  by  an  order  of  the  court  compelling  the  acceptance 
of  a  less  sum  from  one  person  than  would  be  demanded  from  another. 
This  is  not  the  case  of  an  assessment  upon  benefited  property  for  a 
public  improvement,  where  the  assessment  possesses  none  of  the  ele- 
ments of  a  completed  charge  upon  the  property,  as  in  Re  Miller,  24 
Hun,  637,  until  the  cost  has  been  determined,  but  is  a  general  assess- 
ment for  the  purposes  of  government,  which  does  not  depend  for  its 
validity  upon  the  amount  of  money  to  be  raised,  but  upon  its  value  in 
comparison  with  other  properties  similarly  located,  or  upon  exemp- 
tions or  other  matters  of  that  character.  In  cases  of  public  im- 
provement, the  amount  of  the  assessment  depends  upon  the  cost  of 
a  particular  work.  Until  the  cost  has  been  ascertained,  there  is  no 
basis  on  which  the  amount  of  the  assessment  may  be  based ;  and  it 
was  in  reference  to  this  kind  of  a  case  that  the  court  used  the  lan- 
guage quoted  by  the  appellant  from  In  re  Pelton,  85  N.  Y.  651,  and  it 
has  no  bearing,  and  is  not  controlling,  in  the  present  case.  "Interest 
is  to  be  charged  only  from  the  date  of  the  ascertainment  of  the  sum 
legally  due  and  chargeable,"  say  the  court  in  the  case  cited.  "The 
petitioner  until  that  time  is  not  bound  to  pay  anything  on  account  of 
the  improvement."  But  the  case  is  quite  different  where  the  peti- 
tioner, as  in  the  present  case,  has  been  legally  liable  for  the  amount 
of  taxes  now  assessed  against  her  during  all  of  the  time.  The  fact 
that  she  may  not  have  been  able  to  pay  the  exact  amount  before  the 
determination  of  the  certiorari  proceeding  does  not  relieve  her  of  the 
penalty  imposed  for  a  failure  to  pay  the  tax  legally  due  at  the  time 
fixed  by  the  statute.  She  might  have  paid  the  full  amount  of  the 
assessment  under  protest,  as  pointed  out  by  the  court  at  special  term, 
and  recovered  the  excess;  and,  having  elected  to  defer  all  payment 
until  the  determination  of  the  certiorari  proceeding,  she  is  not  en- 
titled to  the  interposition  of  the  court  to  compel  the  acceptance' 
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of  a  sum  which  is  less  than  others,  under  a  like  delay,  would  be  com- 
pelled to  pay.  The  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


(63  App.  Dlv.  422.) 

RIC5HTER  y.  NIMMO. 

(Supreme  Oonrt,  Appellate  DlTlslon,  Second  Department    Jnly  2S,  IfiOl.) 

BAJJKRnPTCT— ACTIOH  BT  TrUSTSB — PlKASINO — IMPLICATION. 

In  an  action  by  a  trustee  In  bankruptcy,  an  allegation  tbat  a  creditor, 
■well  knowing  the  Insolvent  condition  of  the  debtor,  sued,  and  that  there- 
after $100  were  paid  such  creditor  on  account  of  his  claim,  is  sufficient, 
without  stating  that  such  sum  was  paid  out  of  the  debtor's  estate,  to- 
show  a  preference,  since  such  necessary  fact  was  implied. 

Appeal  from  special  term,  Kings  county. 

Action  by  Oscar  Richter,  as  trustee  in  bankruptcy  of  David  M. 
Torrey,  bankrupt,  against  Andrew  Nimmo.  From  an  interlocutory 
order  in  favor  of  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HTRSCH- 
BERO,  JENKS,  and  SEWELL,  JJ. 

Henry  Cooper,  for  appellant. 
Louis  F.  Doyle,  for  respondent. 

JESTKB,  J.  Plaintiff  sues  to  recover  flOO.  He  complains  that 
Torrey  was  adjudicated  a  bankrupt  in  December,  1898;  that  defend- 
ant sued  Torrey  in  October,  1898,  to  recover  f  300,  and  attached  prop- 
erty of  Torrey;  that  at  the  time  Torrey  was  insolvent,  as  defendant 
weU  knew;  and  further  alleges:  "Seventh.  That  thereafter  one 
hundred  dollars  was  paid  to  said  defendant  on  account  of  said  claim." 
The  defendant  contends  that  this  allegation  is  insufficient,  in  that  it 
does  not  allege  that  the  f  100  was  paid  by  Torrey  out  of  his  estate, 
and  therefore,  for  aught  pleaded,  it  may  have  been  paid  by  some 
third  person,  and  not  out  of  the  funds  of  Torrey.  His  demurrer, 
taken  upon  tills  ground,  was  sustained,  and  the  plaintiff  appeals. 

The  cause  of  action  depends  upon  the  fact  that  Torrey,  in  effect, 
gave  a  preference  to  the  defendant,  and  therefore  requires  allegation 
and  proof  that  the  payment  was  made  out  of  his  estate.  I  think  that 
we  may  properly  consider  that  this  right  of  action,  founded  upon  a 
statute,  is  directed  against  a  virtual  preference,  and  of  course  does 
not  lie  unless  the  money  sought  to  be  recovered  thereby  had  been  re- 
ceived in  depletion  of  the  bankrupt's  estate.  Imjjerfect  pleading  is 
not  fatal.  Kain  v.  Larkin,  141  N.  Y.  144, 36.N.  E.  9.  I  am  of  opinion 
that  it  may  be  fairly  and  reasonably  inferred  from  the  standing  alle- 
gation that  the  charge  is  that  the  payment  was  made  from  Torrey's 
funds,  and  I  think  that  evidence  of  such  fact  is  admissible  under  the 
allegation.  The  pleading  is  not  to  be  commended,  but  I  think  th^t 
it  is  sufficient,  under  the  authorities,  to  put  the  defendant  to  his 
answer.  Coatsworth  v.  Railway  Co.,  156  N.  Y.  451,  51  N.  E.  301; 
Sage  V.  Culver,  147  N.  Y.  241,  41  N.  E.  513;  Kain  v.  Larkin,  supra. 
The  facts,  if  stated  by  implication,  are  none  the  less  traversable. 
Marie  v.  Garrison,  83  N.  Y.  14;  Sage  v.  Culver,  supra.  The  inter- 
locutory judgment  is  reversed,  with  costs.    All  concur. 
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TURBEIX  T.  ERIE  R.  C». 
(Supreme  Court,  Appellate  Division,  Second  Department    July  25,  ISOl.) 

RaILBOADB— ACCIDBNT  AT  CROasING — COSKLICTINO    EVIDENCE. 

Plaintiff  was  injured  by  being  strucls  by  an  engine  as  he  was  attempt- 
ing to  cross  the  track.  He  had  waited  until  a  train  had  passed  nearly 
out  of  sight,  when  be  attempted  to  cross,  after  having  looked  and  listened, 
and  was  struck  by  a  train  moving  in  the  same  direction,  which  had  been 
foUowbig  the  first  train.  The  engine  whistle  had  been  sounded  once, 
when  the  train  was  at  a  standstill,  about  riOO  feet  from  the  crossing,  for 
the  purpose  of  having  the  brakes  released,  and  the  evidence  as  to  the  bell 
being  rung  was  conflicting.  Held,  that  the  question  of  defendant's  negli- 
gence was  for  the  Jury. 

Appeal  from  trial  term,  Orange  county. 

Action  by  John  Turrell,  by  Joseph  P.  Turrdl,  guardian  ad  litem, 
against  the  Erie  Railroad  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    AJ^rmed.  

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIBSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Henry  Bacon  (Joseph  Merritt,  on  the  bri^,  foe  appellant. 
Thomas  Watts,  for  respondent. 

WOODWARD,  J.  This  is  an  action  for  damaiges  for  personal  in- 
juries sustained  1^  plaintiff  in  an  accident,  in  which  it  is  alleged  that 
the  defendant  was  guilty  of  negligence  producing  the  injuries,  the 
plaintiff  being  free  from  contributory  negligence.  The  case  has 
been  tried  four  times.  On  the  first  two  trials  the  case  was  given  to 
the  jury,  resulting  in  disagreements.  On  the  third  trial  the  plaintiff 
was  nonsuited,  bat  upon  appeal  this  court  held  that  questions  of  fact 
were  presented  by  the  evidence,  which  should  have  been  submitted 
to  the  jury  (Turell  v.  Railroad  Co.,  49  App.  Div.  94,  63  N.  Y.  Supp. 
402),  and  upon  the  fourth  trial  the  ease  was  for  a  third  time  present- 
ed to  the  jury,  resulting  in  a  verdict  for  f2,600.  On  a  motion  being 
made  for  a  new  trial,  the  learned  trial  justice  granted  the  motion, 
onless  the  plaintiff  would  consent  to  reduce  the  verdict  to  $1,000, 
and,  this  stipulation  being  entered  into,  the  motion  was  denied,  the 
defendant  appealing. 

After  carefully  following  the  brief  of  the  learned  connsel  for  the 
defendant,  we  are  unable  to  reach  any  other  conclusion  than  that 
the  case  presented  a  conflict  of  evidence  upon  the  material  issues, 
which  it  was  proper  for  the  jury  to  determine,  and  that  the  verdict, 
as  it  was  finally  settled,  is  supported  by  the  evidence.  The  facts  in 
the  case  do  not  appear  materially  different  upon  this  trial  from  those 
presented  when  the  case  was  last  before  qs,  and  it  does  not  seem  to 
be  necessary  to  restate  them  here,  or  to  go  over  the  argument  by 
which  we  previously  came  to  the  conclusion  that  the  plaintiff  was 
entitled  to  hare  the  jury  pass  upon  the  evidence.  We  do  not  find  in 
Hudson  V.  Railroad  Co.  (Sup.)  70  K  Y.  Supp.  350,  that  the  facts  are 
so  far  similar  to  those  presented  in  the  present  case  as  to  afford 
grounds  for  a  reversal  of  this  judgment.  In  the  Hudson  Case  there 
was  an  electric  alarm  bell  ringing  at  the  time,  indicating  to  the  plain- 
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tiff,  who  was  familiar  with  the  situation,  that  .a  train  was  coming, 
which  presented  quite  a  dififerent  question  from  that  disclosed  by  the 
evidence  in  the  caiie  now  before  us.  In  this  case  the  engine  which 
struck  the  plaintiff  had  been  doing  some  switching  down  in  the 
yard,  some  600  feet  away.  The  plaintiff  was  about  to  cross  the 
track,  but  was  prevented  by  a  freight  train  going  west,  followed  at 
a  distance  of  about  150  feet  by  a  second  train,  bound  in  the  same 
direction,  both  trains  moving  slowly.  After  watching  the  first 
train  until  it  was  nearly  out  of  sight,  if  we  are  to  accept  the  state- 
ment of  the  plaintiff,  the  plaintiff  listened  for  other  trains,  and  after 
looking  to  the  west,  and  seeing  no  train,  he  started  to  cross  the  east- 
bound  track,  when  he  was  struck  by  the  side  bar  or  other  projection 
of  a  passing  engine,  receiving  the  injuries  complained  of  in  this  ac- 
tion. The  negligence  alleged  on  the  part  of  the  defendant  was  a 
failure  on  its  part  to  give  a  proper  warning  of  the  approach  of  the 
train  to  the  crossing.  While  it  seems  clear  that  the  engine  whistle 
was  blown  when  the  locomotive  was  at  a  standstill,  and  for  the  pur- 
pose of  having  the  brakes  released,  we  are  unable  to  find  any  evidence 
that  the  whistle  was  blown  for  the  purpose  of  giving  warning  of  its 
approach  to  the  crossing.  It  can  hardly  be  said,  as  a  matter  of  law, 
that  a  whistle  blown  500  feet  from  a  crossing,  while  the  train  was 
at  a  standstill,  was  intended  to  give  adequate  warning  of  an  ap- 
proach to  the  crossing,  where  this  accident  occurred.  Upon  the 
question  of  whether  the  bell  of  the  engine  was  soanded,  there  was  a 
conflict  of  evidence,  and  it  was  for  the  jury  to  say  whether  there  was, 
under  the  circumstances  disclosed  by  the  evidence,  an  exercise  of 
that  reasonable  degree  of  care  which  the  defendant  owed  to  the  plain< 
tiff  in  the  operation  of  its  trains  over  this  crossing. 

The  question  of  contribatory  negligence  was  quite  fully  considered 
upon  the  former  appeal,  and  we  are  of  opinion  that  the  law  of  this 
case  is  well  settled.  Ilie  judgment  and  order  should  be  affirmed, 
with  costs.    All  c<mcnr. 


m  App.  Dlv.  877.) 

PAGE  V.  NAUGHTON  et  al. 

(Supreme  Court,  Appellate  Dlviglon,  Second  Department    July  25,  ISOl.) 

1  ImtnuBs  TO  Servaht— FatLOW  Servants— Nkgliqenck. 

Plaintiff,  while  working  for  defendants,  'who  were  enji;aged  In  con- 
atructlng;  a  street  railway,  went  Into  a  RtorehouBe  used  for  keeping 
cement,  to  remove  some  bags  of  cement,  when  two  piles  thereof  fell  on 
him.  The  bags  were  piled,  mider  supervision  of  defendants'  superintend- 
ent, by  defendants'  employes,  and  the  work  of  removal  %a8  performed  In 
the  presence  of  a  foreman.  It  did  not  appear  that  the  defendants'  serv- 
ants were  Incompetent  Held,  that  any  negligence  in  the  manual  work  of 
piling  or  removing,  whether  that  of  the  superintendent,  foreman,  or  a 
common  workman,  was  the  negligence  of  a  fellow  servant. 

S,  Saub— Alleoattons  or  Complaint— Evidence— Admissibiutv. 

Where,  In  an  action  for  Injuries  to  a  servant  caused  by  the  falling  on 
him  of  bags  of  cement  piled  up  in  defendants'  warehouse,  there  was  no 
allegation  In  the  complaint  that  the  building  was  unsafe,  evidence  of 
the  condition  of  the  floor,  in  the  absence  of  an  amendment  of  the  com- 
plaint was  properly  limited  to  the  question  of  the  care  with  which  the 
bags  were' piled. 
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Bl  Same— Unsafh  Place— Etidencb— Allegations. 

Evidence  that  the  floor  was  out  of  level  and  shaky,  received  on  the 
qnestlon  of  the  care  with  which  the  bags  were  piled,  will  not  support  a 
judgment  for  plaintiff,  on  the  theory  that  defendants  failed  to  famish  a 
safe  place  to  work  in. 

4  Same— Neoliobmce  of  Fellow  Servant. 

Any  danger  arising  from  the  condition  of  the  bags  which  might  be  due 
to  the  negligence  of  a  fellow  worlcman  would  not  render  the  place  an 
unsafe  place  to  work  In,  in  a  legal  sense,  until  the  condition  had  existed 
long  enough  to  charge  defendants  with  a  failure  of  duty  in  some  of  their 
direct  obligations. 

Appeal  from  trial  tenn. 

Action  for  injuries  by  Henry  Page  against  Bernard  Naughton  and 
Daniel  F.  McMahon.  From  a  judgment  in  favor  of  plaintiff,  defend- 
ants appeal.    Beversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HffiSCH- 
BEBG,  JENKS,  and  SEWELL,  JJ. 

Thomas  O.  O'Saliivan  (Emmet  J.  Marpby,  on  the  brief),  fOr  appel- 
lants. 
Michael  J.  Tiemey,  for  respondent 

HIRSOHBERG,  J.  The  plaintiff  was  seriously  injured  while  work- 
ing for  the  defendants,  and  has  recovered  a  judgment  for  damages. 
The  complaint  alleges  that  the  defendants  were  contractors  engaged 
in  constructing  a'  street  railway  at  New  Bochelle,  where  they  had  a 
storehouse  for  the  purpose  of  keeping,  piled  up  and  stored,  bags  of 
cement  weighing  each  upwards  of  200  pounds,  and  necessary  to  be 
used  in  the  construction  of  the  work;  that  the  plaintiff  on  October 
26,  1898,  was  in  the  storehouse  for  the  purpose  of  removing  some 
of  these  bags  in  order  to  load  them  on  his  wagon,  when  two  piles 
or  tiers  of  the  bags  fdl  upon  him,  inflicting  the  injuries  complained 
of;  that  the  defendants  were  negligent,  in  that  they  did  not  cause 
the  said  bags  of  cement  so  piled  up  and  stored  to  be  properly,  secure- 
ly, and  safely  so  piled  up;  and  that  the  bags  fell  over  and  upon  the 
plaintiff  by  reason  of  having  been  improperly,  insecurely,  and  un- 
safely piled  up,  as  aforesaid.  The  evidence  left  it  somewhat  in 
doubt  whether  the  bags  fell  because  of  an  unsafe  and  insecure  piling 
in  the  first  place,  or  because  of  an  unsafe  and  insecure  condition 
resulting  from  the  process  of  removing  the  bags  for  use  upon  the 
work  from  time  to  timef.  There  were  originally  1,700  bags  in  the 
storehouse,  of  which  number  1,000  had  been  removed  at  the  time  of 
the  accident;  and  it  may  be  assumed,  in  support  of  the  judgment, 
that  the  jury  found  that  the  bags  which  fell  had  been  insecurely 
piled  originally,  and  fell  because  of  that  fact.  There  was  no  proof 
that  the  defendants  personally  piled  these  bags.  On  the  contrary, 
it  appears  that  the  work  was  done  under  the  supervision  of  the  de- 
fendants' superintendent,  by  the  defendants'  employes,  and  that  the 
work  of  removal  was  performed  in  the  presence  of  a  foreman.  There 
was  no  proof  or  claim  of  incompetency  on  the  part  of  any  of  defend- 
ants' servants.  Assuming  that  the  evidence  suflBciently  establishes 
that  the  men  engaged  in  piling  up  the  bags  were  negligent  in  the 
performance  of  that  work,  and  the  plaintiff  was  thereby  injured. 
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the  question  is  presented  whether  or  not  the  defendants  are  liable 
for  the  consequences.  I  am  unable  to  see  in  the  circumstances  any 
fault  of  the  defendants  with  which  they  are  legally  chargeable  on 
the  theory  of  negligence.  The  general  work  in  which  they  and  all 
their  servants  were  engaged  was  the  construction  of  the  railroad. 
The  storing  of  the  cement  for  use  as  required  from  time  to  time  was 
a  mere  detail  of  that  work.  If  the  defendants  furnished  a  safe  place 
to  store  it,  competent  men  to  handle  it,  a  skillful  superintendent  and 
foreman  to  supervise  and  direct  the  various  processes  of  storing  and 
removing  it,  and  to  inspect  its  state  and  condition  with  reasonable 
frequency,  they  did  all  which  the  law  imposes  upon  the  relation  of 
master.  The  law  does  not  compel  the  master  to  do  the  actual, 
physical  work  himself.  There  is  no  suggestion  in  the  case  that  the 
accident  resulted  because  of  any  failure  on  the  defendants'  part  in 
the  discharge  of  any  recognized  branch  of  the  master's  duty.  If  it 
resulted  because  of  negligence  in  the  manner  of  the  performance  of 
the  manual  work  of  piling  or  removing,  whether  such  negligence 
WHB  that  of  the  superintendent,  foreman,  or  a  common  workman, 
it  was  the  negligence  of  a  fellow  servant,  and,  as  such,  a  risk  of  the 
employment  which  the  plaintiff  assumed.  The  plaintiff's  counsel  ap-' 
predated  the  difBculty  suggested,  and  sought  to  avoid  it  by  a  claim 
that  the  building  was  unsafe,  in  that  the  floor  was  out  of  level  and 
shaky.  There  was  no  such  allegation  in  the  complaint,  and  the  evi- 
dence of  the  condition  of  the  floor  was  received  solely  as  bearing  upon 
the  question  of  the  care  with  which  the  bags  were,  and  were  to  be, 
piled;  the  learned  trial  justice  saying: 

"If  It  was  not  level,  the  Jury  should  say  whether  or  not  the  piling  of  those 
bags — the  retaining  of  them  In  position — ought  not  to  have  been  done  with 
reference  to  the  Irregularity  of  the  floor.  I  do  not  think  the  testimony  Is  to 
be  considered  In  the  case  for  any  other  purpose." 

With  the  evidence  limited  to  this  purpose,  as  it  properly  should  be 
in  the  absence  of  an  amendment  to  the  complaint,  the  judgment  can- 
not be  supported  on  the  theory  that  the  defendants  failed  to  furnish 
the  plaintiff  with  a  safe  place  to  work  in.  The  place  in  which  to 
work  for  the  time  being  was  the  building,  and  that  is  not  charged  in 
the  complaint  to  have  been  unsafe.  There  is  no  proof  that  the  bags 
were  not  piled  in  accordance  with  the  requirements  of  the  flooPs 
irregularity,  or,  indeed,  any  proof  on  that  subject,  and  certainly  none 
tending  to  establish  that  if  they  were  not  so  piled  it  was  due  to  any 
omission  of  the  defendants'  duty  specifically  enjoined  upon  them  as 
the  plaintiff's  masters.  Any  danger  arising  from  the  condition  of 
the  bags  which  was  or  might  be  due  to  the  negligence  of  a  fellow 
workman  would  not  render  the  place  an  unsafe  place  to  work  in,  in  a 
legal  sense.  If  the  act  or  omission  which  created  the  danger  was 
not  one  for  which  the  defendants  would  be  compellable  to  respond 
in  damages,  they  cannot  be  held  liable  until  at  least  the  condition  has 
existed  long  enough  to  charge  them  with  a  failure  of  duty  in  some 
feature  of  tiieir  direct  obligations.  In  this  respect  the  case  differs 
from  McGovem  v.  Railroad  Co.,  123  N.  Y.  280,  25  N.  E.  373,  cited  by 
the  plaintiff.  That  was  not  the  case  of  a  building  in  which  mer- 
chandise was  insecurely  piled  by  an  emploj4,  but  was  the  case  of  a 
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workman  enga^^ed  in  cleaning  out  a  grain  bin,  who  was  killed  be- 
cause of  the  peculiar  action  of  grata  when  heated.  He  was  ordered 
by  the  master's  alter  ego  into  a  position  of  obvious  danger,  without 
the  exercise  of  any  care  or  precaution  whatever  on  the  latter's  part 
to  secure  his  safety.  The  decision  rests  upon  the  principle  that 
where  the  master  personally  directs  the  performance  of  work  by 
his  servant  at  a  place  which  may  become  dangerous,  but  such  danger 
may  be  foreseen  and  guarded  against  by  the  exercise  of  reasonable 
care,  it  is  the  master's  duty  to  exercise  such  care  and  adopt  such  pre- 
cautions as  will  protect  the  servant.  This  principle  has  no  applica- 
tion to  the  ordinary  details  of  routine  woi^  not  dangerous  in  itself, 
and  which  can  only  become  dangerous  when  performed  in  a  careless 
manner  by  the  workmen  themselves.  The  case  at  bar  is  more  like 
that  of  Ford  v.  Railway  Co.,  117  N.  Y.  638,  22  N.  E.  946.  There  the 
plaintiff's  intestate,  who  was  in  the  defendant's  employ  as  a  switch- 
man, while  engaged  in  the  performance  of  his  duties  as  such,  was 
struck  and  killed  by  timber  falling  from  a  passing  car  which  was 
used  by  the  defendant  in  its  business.  The  accident  was  the  result 
of  an  improper  loading  of  the  car  by  the  defendant's  employ^,  and 
the  court  held  that,  as  they  were  the  intestate's  co-employ^,  the  de- 
fendant was  not  responsible  to  him  for  their  carelessness.  The'ease 
of  Bvmes  v.  Railroad  C5o.,  118  N.  Y.  251,  21  N.  E.  50,  is  to  the  like 
effect.  In  Hogan  v.  Smith,  125  N.  Y.  774,  26  N.  E.  742,  the  plaintiff's 
intestate,  while  engaged  with  others  in  loading  a  vessel,  was  stmck 
by  one  of  the  descending  loads,  and  killed  by  falling  into  the  hold. 
If  the  plank  upon  which  he  stood  at  the  time  had  been  laid  in  the 
usual  manner,  his  life  would  have  been  saved.  That  it  was  not  so 
laid  was  due  to  the  negligence  of  fellow  servants,  but  it  was  sought 
to  sustain  the  plaintiff's  judgment  on  the  claim  that  the  place  fur- 
nished to  her  intestate  to  work  in  was  unsafe.  In  reversing  the 
Judgment  the  court  said: 

"The  negligence,  therefore,  upon  which  the  Jndgment  rests,  Is  the  omission 
to  lay  the  exterior  plank;  and  the  qnestlon  discussed  Is  to  whom  that  duty 
pertained,  and  whose  negligence  caused  the  Injury.  It  has  been  charged  upon 
the  master,  for  the  reason  that  It  Is  his  duty  to  furnish  to  hU  servants  a 
reasonably  safe  place  In  which  to  do  their  work.  But  the  place  which  the 
master  furnished  was  the  ship  Itself,  constructed  In  the  usual  way,  and 
which  became  unsafe,  not  by  reason  of  any  careless  or  negligent  plan  or 
manner  of  construction,  as  to  which  no  criticism  is  made,  but  solely  from  the 
way  in  which  the  longshoremen  did  their  work." 

In  O'Connell  v.  Clark,  22  App.  Div.  466,  48  N.  Y.  Supp.  74,  the 
plaintiff  was  injured  by  a  bale  of  jute  falling  upon  him  in  the  process 
of  unloading  a  ship's  cargo.  Mr.  Justice  Cullen  said  (page  467,  22 
App.  Div.,  and  yage  75,  48  N.  Y.  Supp.): 

"It  is  the  duty  of  the  master  to  use  reasonable  care  to  provide  the  servant 
with  a  safe  place  to  work,  with  safe  and  suitable  appliances,  and  to  carry  on 
the  work  In  a  reasonably  safe  manner.  The  present  case  does  not  present 
the  question  of  a  safe  place.  Of  course.  In  one  sense,  the  place  at  which  the 
bale  fell  upon  the  plaintiff  and  Injured  him  was  unsafe.  In  the  same  sense, 
a  place  in  the  strongest  and  most  substantial  factory  would  be  unsafe  if  a 
missile  from  the  out&lde  should  enter  the  factory  and  strike  there.  But  the 
principle  of  a  safe  plnce  does  not  applj*  where  the  prosecution  of  the  work 
Itself  makes  the  place  and  creates  Its  dangers." 
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The  general  principle  herein  expressed  will  be  fonnd  farther 
supported  in  Rhodes  t.  Lauer,  32  Af^.  Div.  206,  53  N.  Y.  Supp.  162; 
CKilden  v.  Sieghardt,  33  App.  Div.  161,  53  N.  Y.  Supp.  460,-  Cnllen 
V.  Norton,  126  N.  Y.  1,  26  N.  E.  905;  Perry  v.  Sogers,  157  N.  Y.  251, 
51  N.  E.  1021;  CapasBO  v.  Woolfolk,  163  N.  Y.  472,  57  N.  E.  760; 
and  Di  Vito  v.  Orage,  165  K  Y.  378, 59  N.  E.  141.  The  judgment  and 
order  shoald  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  the 
•vent    AH  concur. 


<63  App.  Div.  338.) 

TREAT  V.  VOSB  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    Jnly  2S,  1901.) 

L  WrLis— Tbdsts — Construction. 

Where  testatrix  devised  to  her  son  and  bis  wife  certain  real  estate  In 
trust  for  the  support  of  themselves  and  chlldroi,  the  children,  on  arriving 
at  a  certain  age,  being  entitled  to  their  share,  such  clause  did  not  create 
a  valid  trust. 

%,  Bams— TiTLK  of  Dkvisbbs. 

Where  a  testatrix,  who  had  given  a  specific  legacy  to  three  grandchll- 
dr^i,  gave  and  devised  certain  real  estate  to  her  son  and  his  wife  in  trust 
for  the  support  of  themselves  and  children,  the  children,  on  arriving  at  a 
certain  age,  being  entitled  to  their  share,  the  title  to  such  land  vested  In 
the  son,  his  wife,  and  the  two  children  living  at  testatrix's  death;  pos- 
session  to  be  held  by  the  parents  until  the  children  arrived  at  the  speci- 
fied age,  when  the  children  were  to  come  into  possession  of  their  shares. 

Appeal  from  special  term,  Kings  county. 

Action  for  construction  of  a  will  by  Clerihew  Rntan  Treat  against 
Charles  W.  Vose  and  others.  From  a  judgment  in  favor  of  defend- 
ants, i^aintifC  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSGH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Milton  Hopkins,  for  appellant. 
John  H.  Kemble,  for  respondents. 

WOODWARD,  J.  On  the  11th  day  of  September,  1882,  Mary  Ann 
Vose,  of  the  then  city  of  Brooklyn,  made,  executed,  and  published 
her  last  will  and  testament,  in  which  she  provided  a  legacy  of  f  1,000 
for  each  of  her  three  grandchildren,  naming  them,  to  be  paid  upon 
their  arriving  at  the  age  of  25  years.  She  also  provided,  and  it  is  to 
this  portion  of  the  will  that  the  present  controversy  is  directed: 

"(2)  I  give,  devise,  and  bequeath  unto  Fanny  Vose,  wife  of  my  son  Charles, 
real  estate  known  as  'No.  5d  Cheever  Place,'  nevertheless  strictly  In  trust 
for  the  support  of  himself  and  children  and  said  Fanny,  his  wife;  the  chil- 
dren on  arriving  at  twenty-five  years  of  age  entitled  to  their  share,  excepting 
a  room  for  my  sister  Nancy,  to  have  the  use  and  occupancy  during  her  nat-. 
ural  life,  and  her  death  to  cease,"  etc. 

The  plaintiff  in  the  present  action  took  a  conveyance  of  all  the 
right,  title,  and  intCTest  of  Cornelius  Bushnell  Hughston  in  the 
estate  of  his  grandmother,  the  testatrix,  and  this  action  is  brought 
upon  the  theory  that  the  clause  of  the  will  above  quoted  is  null  and 
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Toid,  and  that  the  property  vested,  upon  the  death  of  Mary  Ann  Vose, 
in  Charles  W.  Vose  and  Comelins  Bushnell  Hughston,  her  only  heire 
at  law.  Mrs.  Vose  died  on  September  16,  1888,  and  Cornelius  Bush- 
nell Hughston,  with  his  wife,  conveyed  whatever  of  interest,  as  an 
heir  at  law  of  the  testatrix,  he  may  have  had  on  June  28, 1899.  Upon 
the  trial  of  the  action  the  learned  court  at  special  term  held  that, 
while  the  attempt  to  create  a  trust  was  ineffectual,  "the  dispositions 
of  said  will  respecting  said  premises  were  valid  and  effectual,  and 
that  the  plaintiff  or  his  grantors  have  no  right,  title,  or  interest  in 
and  to  said  premises,  or  the  rents  and  profits  thereof."  In  a  memo- 
randum opinion  the  court  says: 

"In  my  opinion  the  effect  of  the  devise  Is  the  same  as  If  made  directly  to 
the  son  and  his  wife  and  their  children  for  their  support,  in  which  case  the 
title  would  have  vested  in  them  In  fee,  each  taking  a  one-quarter  share;  the 
corpus  of  the  shares  of  the  children  not  to  come  into  tbeh:  possession  until 
they  arrive  at  the  age  of  twenty-flve  years." 

The  plaintiff  appeals  from  the  judgment  entered. 

It  can  hardly  be  questioned  that  the  clause  in  the  will  now  under 
consideration  failed  to  create  a  valid  trust,  and  it  is,  therefore,  un- 
profltable  to  discuss  that  feature  of  the  case.  We  are,  primarily,  to 
give  construction  to  the  will  of  the  testatrix.  We  are  to  gather  from 
its  language  the  intent  of  the  person  making  such  will,  and  it  can 
hardly  be  questioned  that  Mrs.  Vose  intended  to  dispose  of  her  prop- 
erty for  the  benefit  of  her  son,  his  wife  and  children.  She  had 
provided  a  specific  legacy  for  each  of  her  three  grandchildren,  had 
made  a  provision  for  a  sister  who  was  expected  to  survive  her,  but 
who  has  since  died,  and  made  no  arrangement  for  the  disposition  of 
any  of  the  estate  which  might  be  left  upon  the  death  of  those  for 
whom  she  attempted  to  create  a  trust  estate.  The  fact  that  she 
provided  that  the  children  of  her  son  should  have  their  share  on 
reaching  the  age  of  25  indicates  clearly  that  she  contemplated  a 
division  of  the  property  into  shares,  and  we  think  it  is  entirely 
proper,  in  furtherance  of  the  evident  desire  of  the  testatrix,  to  hold 
that  the  title  vested  in  Charles  W.  Vose,  his  wife,  Fanny,  and  the  two 
children  who  were  living  at  the  time  of  the  death  of  the  testatrix; 
possession  to  be  held  by  the  parents  until  the  children  should  arrive 
at  the  age  of  25  years,  when  the  children  were  to  come  into  posses- 
sion of  their  share.  •  It  was  clearly  not  the  intention  of  the  testatrix 
to  allow  Cornelius  Bushnell  Hughston  to  have  any  greater  share 
in  her  estate  than  she  had  already  provided;  and  it  would  seem  that, 
under  the  provisions  of  sections  72  and  73  of  the  real  property  law. 
the  title  to  the  premises  in  dispute  would  vest  immediately  in  the 
beneficiaries  indicated  by  the  will.  It  may  be  that  after-bom  chil- 
dren might  have  an  interest  in  the  estate,  but  this  is  not  sufllcient 
to  give  the  plaintiff  any  rights  in  the  present  action.  If  the  testa- 
trix made  a  valid  devise  of  her  property  to  any  one,  or  to  any  group 
of  persons,  whether  yet  in  being  or  not,  it  would  be  suflBcient  to  de- 
feat any  claims  on  the  part  of  heirs  at  law,  and  it  is  through  such  a 
one  that  the  present  plaintiff  claims.  The  judgment  should  be 
affirmed,  with  costs.    All  concur. 
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LBVY  T.  KBLTBR  et  aL 

(Supreme  Court,  Appellate  DMslon,  Second  Department    JOly  25.  180L) 

BAI.S8— RbOOYBRT  of  CHATTEI.B — PO88B8SION — TiTLE  IN  THrRD  PaRTT. 

Where,  In  a  suit  to  recover  chattels,  plaintiffs  claimed  under  a  bill  of 
sale  executed  by  certain  officers  of  a  club,  and  the  bill  was  conditioned 
that  it 'should  be  void  in  case  the  property  was  not  delivered,  and  It  did 
not  appear  that  those  signing  the  bill  bad  any  authority  to  make  the 
same,  and  It  was  shown  that  defendants  were  in  possession  of  the  prop- 
erty, claiming  to  hold  it  on  behalf  of  the  dub,  which  apparently  had  the 
title,  it  was  error  not  to  dismiss  the  complaint 

Appeal  from  special  term,  Kings  county. 

Action  by  Mac  Levy  against  Arthur  Kelter  and  another.  From 
a  judgment  in  favor  of  plaintiff,  defendants  appeal.    Beversed. 

Argued  before  GOODKICH,  P.  J.,  and  WOODWARD,  HIBSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Mark  H.  Ellison,  for  appellants. 
William  W.  Butcher,  for  respondent. 

HIBSGHBEBG,  J.  The  action  is  to  recover  chattels.  These  consist 
of  certain  articles,  constituting  gymnasium  apparatus,  which  prior 
to  the  27th  day  of  October,  1899,  concededly  belonged  to  the  organiza- 
tion, or  the  members  of  the  organization,  known  as  the  Metropolitan 
Athletic  Club.  A  certificate  of  incorporation  of  the  club  as  a  mem- 
bership corporation,  pursuant  to  the  membership  corporation  law 
(chapter  559,  Laws  1895),  was  executed  in  October,  1897,  approved 
by  a  justice  of  the  supreme  court,  but  never  filed.  A  constitution 
and  by-laws  were  adopted,  which  provided  that  the  legal  title  to  all 
property,  effects,  and  assets  of  the  club  should  be  vested  in  a  board 
of  directors,  to  consist  of  the  president,  vice  president,  secretary, 
captain,  and  lieutenant;  and  that  all  the  affairs  of  the  club  should 
be  managed  and  controlled  by  such  board.  The  property  in  question 
was  on  the  27th  day  of  October,  1899,  in  the  possession  or  under  the 
control  of  the  defendants,  who  in  their  answer  deny  the  plaintiff's 
title,  and  claim  the  ownership  themselves.  The  plaintiff  claims  to 
have  acquired  title  to  the  property  on  that  day  by  purchase,  and  to 
have  demanded  possession  of  it  from  the  defendants  on  October  30, 
1><09,  by  whom,  however,  such  possession  was  refused.  The  judgment 
appealed  from  has  awarded  possession  of  the  property  to  the  plaintiff 
as  owner. 

The  plaintiff  has  no  valid  title  to  the  property,  and  as  against  the 
defendants  in  actual  possession,  whether  with  or  without  title,  can- 
not maintain  this  action.  The  plaintiff's  claim  to  ownership  is 
founded  on  a  written  bill  of  sale,  as  follows: 

"Neugass  Bros.,  Manufacturers  of  Clothing,  S6  Bleecker  Street 

"New  York,  Oct  27,  1898. 
"The  Metropolitan  Athletic  Club  of  New  York,  through  their  officers,  Harry 
Nathan,  Pres.,  Louis  Aul,  treasurer,  and  William  Sabor,  captain,  hereby  sell 
to  Mac  Levy,  Brooklyn,  a  gymnasium  apparatus,  for  the  consideration  of  one 
hundred  dollars  ($100.00),  payable  fifty  dollars  this  day,  and  the  balance 
within  thirty  days  from  date,  secured  by  note.    In  the  event  that  the  abov». 
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mentioned  articles  should  or  could  not  be  delivered  to  eald  Mac  Levy,  It  Is 
hereby  understood  and  agrreed  that  this  bill  of  sale  should  be  void,  and  any 
money  paid  by  him  to  the  representatives  of  the  Athletic  Club,  their  offlcen, 
shall  be  returned  and  paid  back  to  said  llac  Levy  by  them. 

'•Harry  Nathan. 
"Lonls  J.  AnL 
"Wm.  Sabor." 

It  is  very  evident  that  this  pretended  bill  ot  sale  conveyed  no  title. 
The  parties  who  signed  it  did  not  have  possession  of  the  property 
at  the  time,  and  not  only  could  not  deliver  it,  but,  by  the  express 
terms  of  the  document,  stipulated  that  the  bill  of  sale  should  be  void 
in  case  the  property  was  not  delivered.  Moreover,  assuming  that  the 
parties  who  signed  the  bill  of  sale  were  officers  of  the  club,  as  de- 
scribed in  the  paper,  of  which  there  is  no  proper  proof,  two  only  of 
them  were  members  of  the  board  of  directors,  not  constituting  a 
majority  of  that  board.  None  of  the  three  who  signed  the  bill  of  sale 
was  examined  as  a  witness,  and  no  evidence  whatever  was  offered 
tending  to  show  authority  on  their  part  to  execute  the  same,  or  to 
sell  or  to  offer  to  sell  any  of  the  club  property.  The  plaintiff  offered 
the  bill  of  sale  in  evidence  without  even  proving  that  the  signatures 
were  genuine,  notwithBtanding  the  defendants'  objection  on  that  and 
other  grounds;  the  court  saying  to  plaintiff's  counsel,  "I  will  take  it 
subject  to  your  connecting  it, — subject  to  your  proving  that  they  had 
a  right  to  act."  It  never  was  connected,  and,  as  I  have  said,  no  at- 
tempt, even,  was  made  to  show  that  they  had  a  right  to  act.  After 
the  plaintiff  rested,  the  court  asked  Ms  counsel,  "Can't  you  prove 
something  about  these  men  that  made  the  bill  of  sale?"  to  which 
counsel  replied,  "We  have  subpcenaed  them,  and  they  are  not  here," 
and  there  the  matter  rested.  It  is  unnecessary  to  dwell  upon  defend- 
ants' claim  of  title  or  its  defects,  as  possession  is  sufficient  to  defeat 
the  plaintiff's  claim.  But  one  of  the  defendants  is  a  member  of  the 
club,  and  the  other  is  its  jBresent  instructor.  I  understand  their 
claim  upon  the  trial  was,  in  common  vrith  other  members  ot  the  club, 
to  the  effect  only  that  the  property  still  belonged  to  the  'club,  and 
was  held  by  them  only  for  the  club  and  its  members.  The  theory 
upon  which  the  learned  trial  justice  disposed  of  the  case  was  an- 
nounced by  him  as  follows: 

"There  is  no  title  In  any  of  you,  that  I  can  see.  I  think  there  is  more 
Sbow  of  title  in  this  plaintiff  than  In  any  of  you,— more  appearance  of  title,— 
and  I  think  I  will  be  governed  by  appearances." 

It  is  surely  needless  to  cite  authorities  to  show  that  the  plaintiff 
has  the  burden  of  proving  his  case  by  a  preponderance  of  evidence, 
and  that  a  mere  appearance  is  not  sufficient.  Nor,  as  has  been  said, 
does  the  absolute  failure  of  the  defendants  to  prove  title  aid  the 
plaintiff  in  any  way.  In  Griffin  v.  Railroad  Co.,  101  N.  Y.  348,  4 
N.  E.  740,  it  was  held  that,  where  an  action  to  recover  a  chattel  is 
based  solely  npon  a  wrongful  detention,  a  general  denial  puts  in  issue 
as  well  plaintiff's  property  in  the  chattel  as  the  wrongful  detention, 
and  defendant  under  such  a  plea  may  show  title  in  a  stranger,  al- 
though he  does  not  connect  hinuielf  with  such  title.  The  court  said 
(page  354, 101  N.  Y.,  and  page  742,  4  N.  E.): 
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"The  plaintiff,  seeking  to  take  pro];>ert7  out  of  the  possession  of  tbe  de- 
fendant, was  bound  to  show  title  in  himself;  and  tbe  defendant  could  defend 
itself  by  showing  that  he  did  not  have  title,  and  thus  did  not  have  the  right 
to  take  from  it  the  possession  which  it  had  acquired.  Caldwell  t.  Brugger- 
man.  4  Minn.  270  (Gil.  100);  Jones  v.  Bahllly,  16  Minn.  320  (Gil.  283);  Ken- 
nedy T.  Shaw,  38  Ind.  474;  Sparks  t.  Heritage,  46  Ind.  06.  In  Kennedy  ▼. 
Shaw,  decided  under  a  system  of  pleading  similar  to  our  own,  it  Is  said: 
'Where  the  general  denial  Is  pleaded  to  a  complaint  in  an  action  to  recover 
tbe  possession  of  personal  property,  the  plaintiff  must  show  his  right  to  the 
possession  of  the  property  as  against  anybody  else.  He  must  recover  upon 
the  strength  and  validity  of  his  own  title  and  right  to  the  possession  of  tbe 
property,  and  If  the  defendant  can  show  tbe  property,  and  right  to  the  pos- 
session of  the  propeity,  to  be  in  himself  or  in  a  third  person,  he  may  do  so 
under  the  general  denial,  and  thus  defeat  tbe  action.' " 

To  tbe  same  effect  is  Siedenbach  t.  Biley,  111  N*.  T.  660, 19  N.  E. 
275. 

Here  tbe  defendante  proved  clearly  that  the  title  to  the  property 
was  still  in  tbe  club.  It  was  {Hroven  that  tbe  board  of  directors  bad 
not  sold  or  agreed  to  sell  it.  No  money  paid  by  tbe  plaintiff  was  ever 
received  by  the  club.  The  plaintiff's  title  rested  on  a  written  instm- 
ment  executed  without  authority  by  individnals  whose  signatures 
were  not  identifled,  unaccompanied  by  delivery,  and  by  its  terms  ren- 
dered void  by  that  fact.  In  short,  the  plaintiff  failed  to  make  out 
even  a  prima  facie  case,  and  should  have  been  nonsuited  when  tbe  de- 
fendants moved  for  a  dismissal  of  the  complaint  at  tbe  close  of  bis 
case. 

Tbe  judgment  shonld  be  reversed,  and  new  trial  granted;  costs  to 
abide  ttie  event.    All  concur. 


(63  App.  Dlv.  417.) 

STERNBERG  v.  SCHEIN. 

(Supreme  Gonrt,  Appellate  Division,  Second  Department.    July  25,  1901.) 

Tbovbr— Demand  and  Refusal— Pobskssior  of  Dbfbhdaht. 

Where  a  watch  is  stolen  from  one  in  possession  thereof  as  a  condi- 
tional purchaser,  a  subsequent  demand  by  the  seller  for  tbe  return  of  the 
property  on  tbe  falling  due  of  an  Installment  of  the  purchase  price,  and 
the  purchaser's  failure  to  deliver,  do  not  show  a  conversion. 

Appeal  from  municipal  court  of  city  of  New  York. 

Action  by  Motel  Sternberg  against  Louis  Schein.  From  judgment 
in  favor  of  defendant,  plaintiff  appeals.    AfiSrmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIESOH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Abraham  B.  Bcbleimer,  for  appellant. 
Leon  Burkes,  for  respondent. 

HIRSCHBERG,  J.  The  decision  rendered  by  the  municipal  court 
justice  was  fully  justified  on  the  law  and  facts.  The  action  was  for 
conversion  of  a  gold  watch  and  chain,  which  tbe  plaintiff  claims  to 
have  sold  to  the  defendant  on  the  installment  plan,  under  an  agree- 
ment that  title  should  not  pass  until  aU  paymehts  were  made.  The 
defendant  pleaded  general  denial  and  res  adjudicata.  Tbe  defense 
of  res  adjudicata  appears  to  relate  to  prior  litigation  between  the 
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parties  about  a  Bimllar  conditional  sale  of  a  watch  and  chain, 
resulting  in  a  judgment  in  plaintiff's  favor,  the  effect  of  which  he 
avoided  by  testifying  that  he  sold  two  watches  and  chains  to  the  de- 
fendant at  about  the  same  time.  This  the  defendant  denied,  bat  the 
evidence  of  a  former  adjudication  was  unquestionably  insnffieient  to 
support  the  judgment  appealed  from.  The  defendant,  however,  did 
testify  that  the  watch  and  chain  were  stolen  from  him  while  he  was 
in  attendance  at  the  Thalia  theater.  The  circumstances  of  the  thefi 
are  not  disclosed.  The  plaintiff  demanded  a  return  of  the  property 
upon  default  in  the  payment  of  the  installments,  and  the  controversy 
on  this  branch  of  the  case  hinges  upon  the  question  whether  the  de- 
mand preceded  the  theft.  On  this  question  the  evidence  of  each 
party  is  obscure,  but  the  weight  inclines  in  favor  of  the  defendant. 
He  says  the  theft  occurred  in  June,  after  the  Jewish  Easter.  The 
plaintiff  says  the  demand  was  made  'before  the  Hebrew  holidays.* 
He  was  testifying  on  February  15th,  and  stated  that  the  occurrence 
was  "three  or  four  months  ago."  He  does  not  state  tliat  it  was  be- 
fore the  Passover,  as  claimed  by  the  learned  counsel  in  his  brief,  and 
the  inference  is  that  the  allusion  is  to  the  holidays  in  the  fall.  Giv- 
ing to  both  stories  full  credence,  which  is  as  favorable  a  view  aa 
eitiier  litigant  is  entitled  to,  it  would  seem  that  the  watch  and  chain 
were  stolen  from  the  defendant  before  the  plaintiff  made  demand 
for  their  return.  The  defendant  claims  to  have  immediately  in- 
formed the  plaintiff  of  the  fact  that  they  were  stolen.  Under  those 
circumstances,  the  plaintiff  failed  to  establish  his  case  by  the 
requisite  preponderance  of  evidence,  and  we  should  not  distorb  tl» 
finding  on  the  merits  in  defendant's  favor.  The  rule  of  law  con- 
trolling the  case  is  settled  by  the  decision  of  the  court  of  appeals  in 
Bank  v.  Wheeler,  48  N.  Y.  492,  8  Am.  Eep.  564,  in  which  case  it  was 
held  that  a  demand  and  refusal  to  deliver  do  not  establish  a  con- 
version, where,  at  the  time  of  the  demand,  the  property  in  question 
is  not  in  existence;  and  that  the  accidental  loss  or  destruction  of 
an  article  by  one  lawfully  in  its  possession  is  not  a  conversion.  In 
that  case  the  conversion  was  alleged  of  certain  bills  of  exchange,  and 
the  defendant  defeated  the  action  on  the  allegation  that  he  could  not 
find  them,  and  they  might  have  been  burned  up  among  some  paper* 
of  no  value.  The  court  held  that  the  action  of  conversion  could  not 
be  sustained,  and  remitted  the  plaintiff  to  the  "plain  and  obvious 
remedy  of  an  action  against  the  defendant  for  a  breach  of  contract." 
See,  also,  McMorris  v.  Simpson,  21  Wend.  610,  where  it  was  held  that 
an  omission  of  duty  in  caring  for  the  property,  so  that  it  is  loart;  in 
consequence  of  the  neglect,  will  not  support  an  action  for  con- 
version. To  the  like  effect  are  Packard  v.  Getman,  4  Wend.  613, 
21  Am.  Dec.  166,  and  Hawkins  v.  Hoffman,  6  Hill,  586,  41  Am.  Deo. 
767.    The  judgment  should  be  affirmed. 

Judgment  of  the  mnnlclpal  court  affirmed,  with  costB.    All  concm 
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(63  App.  DIr.  856.) 

FISOHEB-HANSEN  t.  BROOKLYN  HEIGHTS   B.   CO.   et  aL 

(Sapreme  Court,  Appellate  DItIbIoh,  Second  Department    July  25,  1901J 

Attobitbtb— LiKN— Skttlbkkdt  bt  CIiIKmt— £sroitosMXNT  ov  LiBH — Pboobbd- 
iNOS  IN  Origihai,  Action. 

Code  CiT.  Proc.  g  GO,  gives  an  attorney  a  Hen  upon  bis  client's  cause 
of  action  which  attaches  to  the  verdict  or  Jud^nent  and  the  proceeds 
thereof,  and  cannot  be  affected  by  any  settlement  between  the  parties, 
and  the  court,  upon  petition  of  the  client  or  attorney,  may  determine  and 
enforce  it  Held,  that  where  an  attorney  was  entitled  to  one-half  of  any 
sum  which  might  be  recovered,  and  defendant  and  client  settled  the  lid- 
gatlon  by  a  payment  to  the  client  without  the  l^nowledge  of  the  attorney, 
he  could  not  maintain  an  equitable  action  for  the  enforcement  of  the 
lien  against  defendant  In  the  original  action,  but  his  remedy  was  an  ap- 
plication in  the  original  action  to  set  the  settlement  aside  as  to  hbn, 
and  continue  the  action  for  the  enforcement  of  his  lien,  imder  the  provi- 
Blons  of  the  Code. 

Appeal  from  special  term,  Kings  coanty. 

Suit  by  Carl  Fiscber-Hansen  against  the  Brooklyn  Heights  Bail- 
road  Company,  impleaded  with  Louis  Olsen.  From  a  judgment  sus- 
taining a  demurrer  to  the  amended  complaint,  plaintiff  appeals. 
Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIESCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Carl  Fischer-Hansen,  in  pro.  per. 
John  L.  Wells,  for  respondent 

HIRSCHBERG,  J.  The  plaintiff  is  an  attorney  and  connselor  at 
lawj  and  he  has  brought  an  equitable  action  for  tiie  purpose  of  pro- 
curing the  determination  and  securing  the  enforcement  of  his  lien 
created  in  an  action  brought  by  him  as  attorney  in  behalf  of  one  of 
the  defendants  against  the  other.  He  alleges  in  his  amended  com- 
plaint that  he  was  retained  by  the  defendant  Louis  Olsen  to  com- 
mence and  prosecute  an  action  against  the  defendant  the  Brooklyn 
Heights  Railroad  Company  for  damages  for  personal  injuries;  that 
by  written  agreement  he  was  to  have  one-half  "of  the  verdict  recov- 
ered in  said  action";  that  on  the  commencement  of  the  action  he 
served  written  notice  on  the  defendant  therein  that  (to  quote  its 
language)  "I  have  a  lien,  under  my  written  retainer  by  the  plaintiff, 
upon  the  papers  and  upon  the  subject-mater  of  the  within-entitled 
action,  for  my  fees,  services,  and  disbursements,  and  yon  are  hereby 
requested  to  make  no  settlement  with  the  plaintiff,  or  any  other  per- 
son, but  to  make  it  with  the  undersigned";  that  after  the  action  was 
at  issue  the  parties  settled  it,  the  defendant  therein  paying  ?1,500 
to  the  plaintiff  therein,  and  receiving  a  general  written  release  from 
the  latter;  that  no  financial  provision  was  made  for  the  satisfaction 
of  the  plaintiff's  lien  as  attorney,  and  that  the  plaintiff  in  such  ac- 
tion is  financially  irresponsible,  and  has  gone  to  the  kingdom  of 
Norway.  The  demurrer  of  the  respondent  the  Brooklyn  Heights 
Railroad  Company  was  sustained,  upon  the  ground  that  the  amended 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 

71  N.Y.S.— 88 
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I  think  the  conclusion  reached  by  the  court  at  special  term  was 
correct.  On  this  appeal  no  authority  is  cited  in  support  of  the  propo- 
sition that  an  action  is  maintainable  under  the  circumstances  de- 
tailed. No  such  action  existed  at  common  law,  and  none  such  has 
been  created  by  statute.  The  plaintiff  has  an  adequate  remedy  f<» 
the  wrong  of  which  he  complains  without  bringing  a  new  and  inde- 
pendent suit,  and  to  that  remedy,  as  declared  in  a  long  and  unbroken 
line  of  decisions  in  this  state,  he  should  be  remitted  until  the  legis- 
lature sees  fit  to  authorize  a  foreclosure  action. 

The  attorney's  lien  exists  by  statute.  It  is  conferred  by  section 
66  of  the  Code  of  Civil  Procedure.  The  lien  is  upon  the  client's 
cause  of  action,  claim  or  counterclaim,  but  it  attaches  to  the  verdict, 
report,  decision,  judgment,  or  final  order  in  his  client's  favor,  and 
the  proceeds  thereof  in  whosesoever  hands  they  may  come.  This 
lien  cannot  be  affected  by  any  settlement  between  the  parties,  and 
the  court,  upon  petition  of  the  client  or  attorney,  may  determine  and 
enforce  it.  These  are  all  the  provisions  of  the  Code  in  relation  to 
this  subject,  and  it  is  not  easy  to  perceive  how  they  justify  the  plain- 
tiff's action  against  the  respondent.  The  action  recognizes  and  up- 
holds the  settlement  as  inherently  just  and  fair,  and  is  necessarily 
based  upon  its  maintenance  and  continuance  as  a  valid  and  binding 
termination  o^  the  suit  first  brought,  and  as  a  complete  extinction 
of  the  client's  cause  of  action.  There  is  therefore  no  longer  in  ex- 
istence that  upon  which  the  Code  gives  the  plaintiff  a  lien,  viz.  a 
cause  of  action;  for  it  has  been  merged  in  the  settlement  and  pay- 
ment which,  by  the  logic  of  this  action,  the  plaintiff  upholds  and 
afSrms.  Neither  can  there  ever  be  that  to  which  such  a  lien  attaches, 
viz.  a  verdict,  report,  decision,  judgment,  or  final  order  in  his  client's 
favor.  Assuming  that  the  plaintiff's  allegation  that  he  was  to  have 
one-half  of  the  verdict  is  to  be  construed  as  including  one-half  of  any 
sum  paid  by  way  of  settlement  before  verdict,  he  doubtless  has  a 
lien  upon  the  money  in  his  client's  hands,  but  an  action  against  the 
respondent  is  not  necessary  to  the  assertion  and  enforcement  of  a 
lien  upon,  and  attaching  to,  that  fund.  And  it  is  very  apparent  that 
the  reaching  of  that  fund  is'  not  the  primary  object  of  the  present 
action,  if  an  object  at  all.  The  action,  in  any  view  which  can  be 
taken,  seems,  therefore,  inconsistent  with  the  plaintiff's  attitude  of 
afiSrmation  and  approval  of  the  settlement  in  question,  on  any  theory 
that  his  statutory  lien  can  survive  such  a  settlement  unassailed. 

But  in  reality  the  plaintiff  does  assail  the  settlement,  not  as  to  its 
amount,  but  because  the  money  has  been  paid  over  to  his  client 
without  his  knowledge,  and  he  thereby,  by  reason  of  his  client's 
insolvency  or  dishonesty,  or  both,  has  been  defrauded.  The  books 
are  full  of  cases  where,  under  such  circumstances,  complete  and  ade- 
quate relief  has  been  afforded  by  the  courts  to  an  attorney  so  abused, 
but  always  in  the  action  in  which  the  lien  is  created,  and  in  which 
alone  it  can  exist,  under  the  present  statutory  conditions.  That  an 
independent  action  cannot  be  maintained  for  a  redress  of  the  fraud 
has  often  been  expressly  asserted  and  impliedly  determined.  It  is 
true  that  where  a  defendant,  as  the  respondent  here,  pays  over  money 
TO  an  impecunious  or  dishonest  plaintiff  in  wrong  of  the  latter's 
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attorney,  a  strong  argument  could  be  made  in  favor  of  the  main- 
tenance of  an  action  for  the  damages  incurred,  but  that  would  be 
a  common-law  action,  having  no  direct  relation  whatever  to  the  en- 
forcement of  the  lien.  It  would  be  analogous  to  an  action  brought 
by  the  assignee  of  a  claim  where  the  debtor  has  paid  the  assignor 
with  knowledge,  and  in  fraud,  of  the  assignment.  But  manifestly 
such  an  action,  and  the  analogies  incident  to  it,  lend  no  aid  to  the 
support  of  an  equity  suit  brought  ostensibly  for  the  purpose  of  fore- 
closing a  lien,  but  predicated  in  fact  upon  its  lawful  extinction. 
That  a  common-law  action  could  not  be  maintained  by  the  attorney 
to  recover  damages  for  the  settlement  was  decided  by  the  general 
term  of  the  court  of  common  pleas  in  TuUis  v.  Bushnell,  12  Daly,  217. 
The  court  held  that,  there  being  at  the  time  of  settlement  no  verdict, 
report,  decision,  or  judgment  to  which  his  lien  may  attach,  he  could 
not  maintain  suit  against  the  parties  to  the  original  action  for  dam- 
ages on  the  ground  that  by  the  settlement  his  lien  upon  the  cause  of 
action  was  destroyed.  Formerly,  the  attorney's  lien  attached  only 
to  the  judgment,  but  the  fact  that  now  it  covers  the  cause  of  action, 
and  exists  from  the  time  of  the  commencement  of  the  suit,  can  in 
no  wise  impair  the  force  of  the  judicial  reasoning,  by  which  the  right 
to  a  separate  action  for  its  enforcement  has  been  denied.  On  the 
contrary,  that  reasoning  proceeded  upon  the  theory  that,  inasmuch 
as  judgment  was  necessary  to  the  creation  of  the  lien,  the  client  could 
settle  before  judgment  of  his  own  motion  and  will.  It  has  been  fre- 
quently held,  however,  that  the  parties  may  settle  at  any  stage  not- 
withstanding the  existence  of  the  lien  as  now  created,  and  conse- 
quently the  same  condition  exists  in  that  respect  as  prompted  the 
courts  to  deny  the  right  to. a  separate  action.  "In  looking  through 
the  reported  cases  referred  to  in  argument,"  said  Senator  Verplanck 
in  McFarland  v.  Wheeler,  26  Wend.  467,  476,  "I  was  much  struck  with 
the  wisdom  of  a  remark  of  Lord  EUenborough,  made  after  a  long 
professional  and  judicial  experience:  In  a  case  of  lien,  we  should  be 
anxious  to  tread  cautiously,  and  on  sure  grounds,  before  we  extend 
it  bevond  the  limits  of  decided  cases.'  Wilson  v.  Kymer,  1  Maule  & 
8.  165." 

In  Goodrich  v.  McDonald,  112  N.  Y.  157,  164,  19  N.  E.  «49,  651, 
Judge  Earl  said: 

"After  a  very  carefnl  search  we  have  been  unable  to  And  any  case  where 
an  attorney  has  been  permitted  to  enforce  his  Hen  upon  a  judgment  for  his 
services  b.v  an  equitable  action." 

In  Randall  v.  Van  Wagenen,  115  N.  Y.  527,  531,  22  N.  E.  361,  12 
Am.  St.  Rep.  828,  Andrews,  J.,  said: 

"The  complaint  was  dismissed,  and  we  think  properly.  So  far  as  the  claim 
of  the  plaintiff  Is  founded  upon  the  Hen  which  the  law  gives  attorneys  for 
their  services,  there  Is  no  foundation  for  the  action.  By  the  common  law  an 
attorney,  by  commencing  a  suit,  acquires  no  Hen  on  the  cause  of  action. 
The  Hen  only  arises  after  Judgment,  and  is  a  right  to  have  the  judgment  held 
for  the  debt,  together  with  any  security  for  the  judgment,  such  as  bail,  until 
the  Hen  la  discharged,  and  to  the  extent  of  tlie  Hen  payment  by  the  defend- 
ant In  the  judgment  to  the  plaintiff,  after  notice,  to  the  prejudice  of  the  attor- 
ney, will  be  no  discharge.  Pulver  v.  Hari'is.  52  N.  Y.  73;  Piatt  v.  Jerome,  10 
How.  384, 16  L.  Ed.  023;  Martin  v.  IlawliS.  15  Johns.  406;  People  v.  New  York 
Gommon  Pleas,  13  Wend.  652,  28  Am.  Dec.  496.    Prom  the  principle  that 
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there  Is  no  Men  nntll  Jndgment,  It  follows  that  It  Is  competent  for  the  parties 
acting  bona  fide  to  settle  and  dlsconttnne  a  suit  before  Judgment  without 
the  consent  of  the  attorney,  and  be  is  remitted  to  his  remedy  against  his  cli- 
ent for  his  compensation.  Pnlver  v.  Harris,  snpra,  and  cases  cited.  Bat 
where  such  settlement  Is  made  collusively,  for  the  purpose  of  defrauding  the 
attorney  out  of  his  costs,  courts  have  .been  accustomed  to  Intervene,  and  to 
protect  the  attorney  by  permitting  him  to  proceed  with  the  suit  and.  If  he 
is  able  to  establish  a  right  to  recover  on  the  cause  of  action  as  it  originally 
stood,  to  permit  such  recovery,  to  the  extent  of  his  costs,  in  the  action. 
Coughlln  V.  Railroad  Co.,  71  N.  Y.  443,  27  Am.  Rep.  75,  and  cases  cited. 
And  the  court  will  set  aside  an  order  of  discontinuance  If  It  stands  in  the 
way;.  This  Is  an  adequate  remedy,  and,  we  think,  the  exclusive  remedy, 
where  the  suit  has  been  fraudulently  settled  by  the  parties  before  Judgment, 
to  cheat  the  attorney  out  of  his  costs.  We  have  found  no  case  of  an  equitable 
action  to  enforce  the  Inchoate  right  of  an  attorney  under  such  circumstances, 
and  no  such  precedent  ought,  we  think,  to  be  established.  Goodrich  v.  Mc- 
E>onald,  112  N.  Y.  164,  19  N.  E.  649;  Talcott  v.  Bronson,  4  Paige,  502;  Tullis 
r.  Bushnell,  66  How.  Prac.  466.  This  disposes  of  the  action  so  far  as  it 
seeks  to  enforce,  by  means  of  an  Independent  and  original  salt  the  equitable 
right  of  the  plaintiff,  sought  to  be  defeated  by  the  allied  fraudulent  and  col- 
lusive settlement" 

It  ia  qaite  needless  that  the  settlement  should  have  been  made 
with  the  intent  to  defraud  the  attorney  in  order  to  brand  it  as  un- 
fair and  improper,  so  as  to  permit  the  attorney  to  invoke  this  exclu- 
sive remedy  in  the  original  action.  It  is  sufl9cient  that  it  operates 
to  defraud  him;  that  his  client  either  will  not  or  cannot  pay  him 
out  of  the  money  collusively  received. 

In  Telegram  Co.  t.  Smith,  57  Hun,  176,  10  N.  Y.  Supp.  433,  it  wm 
held  that  the  attorney  was  entitled  to  an  order  vacating  the  dis- 
charge of  a  judgment,  with  leave  to  him  to  issue  an  execution  for 
the  amount  due  him,  where  the  judgment  was  settled  by  payment 
to  the  plaintiff  of  the  full  amount,  but  it  appeared  that  the  plaintiff 
was  insolvent,  and  therefore  unable  to  pay  for  the  services  rendered. 

In  Bochfort  t.  Railway  Co.,  50  App.  Div.  261,  63  N.  Y.  Supp.  1036, 
it  was  held  that  the  attorney  was  entitled  to  redress  in  the  action 
where  the  settlement  was  made  without  his  knowledge,  and  with 
an  Irresponsible  client. 

In  Poole  V.  Belcha,  131  N.  Y.  200,  30  N.  E.  53,  Judge  O'Brien 
clearly  intimited  (at  page  203, 131  N.  Y.,  and  page  54,  80  N.  E.)  that 
it  was  sufBcient  to  warrant  the  court  in  disregarding  a  settlement 
and  release  made  in  an  action  that  to  give  full  effect  to  them  would 
operate,  if  not  as  a  fraud  upon  the  attorney,  at  least  to  his  prejudice, 
by  turning  him  over  to  an  irresponsible  client. 

In  Bailey  v.  Murphy,  136  N.  Y.  50,  32  N.  E.  627,  the  facts  were 
similar  to  those  set  up  in  the  amended  complaint  herein.  The 
settlement  was  made  without  the  knowledge  of  the  attorney,  with 
no  provision  for  his  payment;  the  client  was  wholly  irresponsible, 
and  immediately  absconded ;  and  the  court  held  that  an  order  vacat- 
ing and  setting  aside  the  satisfaction  as  against  the  attorney's  claim 
was  the  proper  relief. 

And  in  the  recent  case  of  Peri  v.  Railroad  Co.,  152  N.  Y.  521,  46 
N.  E.  849,  the  court  summed  up  the  grounds  for  interference  with 
a  settlement  as  follows  (page  527, 162  N.  Y.,  and  page  850,  46  K  E.): 

•The  lien  operates  as  security,  and  if  the  settlement  entered  into  by  the 
parties  is  In  disregard  of  It  and  to  the  prejudice  of  plalntUTs  attorney,  by 
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reason  of  the  Inaolyency  of  his  client,  or  toe  other  BtifHclent  cause,  the  court 
■will  Interfere  and  protect  its  officer  bj  vacating  the  Mtlsfactlon  of  Judgment, 
and  permitting  execution  to  Issue  for  the  enforcement  of  the  judgment  to 
tbe  extent  of  the  lien,  or  by  folloirlng  the  proceeds  in  the  hands  of  third  par- 
ties, who  received  them  before  or  after  Judgment  impressed  with  the  lien. 
Poole  V.  Belcha,  181  N.  X.  200.  30  N.  E.  53;  Bailey  v.  Murphy,  136  N.  T.  60, 
32  N.  E.  627;  Lee  v.  Oil  Co.,  126  N.  Y.,  at  page  587,  27  N.  B.  1018." 

The  case  of  Deering  v.  Schreyer,  58  App.  Div.  322,  68  N.  Y.  Sopp. 
1015,  cited  by  the  appellant,  has  no  application  whatever  to  the 
main  question  considered,  viz.  the  right  to  maintain  such  an  equity 
action  as  the  plaintiff  has  brought.  In  that  case  the  action  related 
to  a  specific  fund  in  the  possession  of  the  municipal  authorities,  and 
the  plaintiff  therein  was  held  entitled  to  maintain  the  action  as 
equitable  assignee  of  a  portion  of  the  award  which  created  it. 

Prom  the  cases  cited  and  others  wliich  might  be  added,  it  clearly 
appears  that  the  case  presented  is  one  in  which  the  plaintiff  is  en- 
titled to  relief,  resulting  in  setting  aside  the  release  and  continuing 
the  action  commenced  in  his  client's  name  for  the  enforcement  and 
protection  of  his  lien;  that  such  remedy,  being  adequate,  should  be 
considered  exclusive;  that,  no  precedent  existing  for  an  independent 
equitable  action,  none  should  be  established  (Randall  v.  Van  Wagen- 
en,  supra);  that,  if  the  plaintiff  elects  to  let  the  settlement  stand, 
it  Disrates  to  destroy  his  lien  as  against  the  respondent  by  extin- 
guishing the  cause  of  action  out  of  which  such  lien  arose;  that,  with 
the  lien  destroyed,  no  action  for  its  foreclosure  is  maintainable; 
and  that,  even  if  such  an  action  would  lie,  it  could  only  be  for  fore- 
closure upon  the  things  to  which,  by  statute,  the  lien  is  made  to 
attach,  viz.  a  verdict,  report,  decision,  judgment,  final  order,  and 
the  proceeds  thereof,  in  respect  to  none  of  which  is  enforcement  of 
the  lien  sought  herein  as  against  the  respondent.  In  fact,  the  sug- 
gestion that  the  action  is  for  the  foreclosure  of  a  lien  seems,  under 
the  existing  circumstances,  a  mere  pretense.  As  was  said  by  the 
court  in  Goodrich  v.  McDonald,  supra,  "It  is  a  peculiar  lien,  to  be 
enforced  by  peculiar  methods."  As  attempted  to  be  enforced  in  this 
snit,  it  becomes  a  mere  abstraction.  No  equities  are  to  be  adjusted; 
no  subsequent  incumbrancers  cut  off;  no  right  of  redemption  ter- 
minated; no  fund  distributed;  no  property  sold.  A  money  judg- 
ment against  the  respondent,  subject  to  general  levy  on  execution, 
is  the  relief  really  sought  under  the  guise  of  an  intangible  fore- 
closure. On  the  other  band,  it  is  equally  plain  that  if  the  plaintiff, 
instead  of  ratifying  the  settlement  by  which  he  has  been  aggrieved, 
should  successfully  apply  in  the  original  action  to  set  it  aside  as  to 
him  and  for  his  benefit,  the  result  would  be  a  revival  of  the  cause 
of  action  pro  tanto,  which  would  furnish  adequate  and  logical  sup- 
port for  the  maintenance  and  enforcement  of  his  lien,  under  the  pre- 
cise provisions  of  the  Code.    The  judgment  should  be  affirmed. 

Judgment  afflxmed,  with  costs.    All  concur. 


Digitized  by 


Google 


518  71  NEW  YORK  SUPPLEMENT        '  (Sup.   Ct. 

•nd  lOG  New  York  SUU  Reporter 
(68  App.  DJr.  432.) 

FAR  ROCKAWAT  BANK  T.  SMITH  et  aL 

(Supreme  Court,  Appellate  DItIbIou,  Second  Department.    Jnly  25,  1901.) 

Motes— Rbotdorsbuxht—Rklkabb  fbou  Liabilitt— CoNsiDEBAnoir. 

An  agreement  not  to  hold  an  Indorser  liable,  to  induce  him  to  indorse 
a  note  given  In  renewal  of  another  note  which  he  had  previously  in- 
dorsed, is  without  consideration,  as  the  performance  of  an  act  which  a 
party  ia  already  obligated  to  perform  cannot  constitute  a  consideration 
for  a  new  contract 

Appeal  from  special  term,  Queens  county. 

Action  by  the  Far  Bockaway  Bank  against  Qeorge  W.  Smith  and 
Franklin  C.  Norton.  Prom  a  judgment  on  a  decision  of  a  referee 
in  favor  of  defendant  Norton,  plaintiff  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BEBO,  JENKS,  and  SEWBLL,  JJ. 

M.  Linn  Brace,  for  appellant. 

A.  N.  Weller,  for  respondent  Norton. 

SEWELL,  J.  This  action  was  brought  to  recover  upon  a  promis- 
sory note  for  |500,  dated  the  5th  day  of  December,  1898.  It  appears 
that  on  the  5th  day  of  August,  1898,  the  plaintiff  let  the  defendant 
Smith  have  |500  upon  a  note  signed  by  him  as  maker,  and  indorsed 
by  defendant  Norton;  that  when  this  note  became  due  it  was  re- 
newed by  giving  another  note,  made  and  indorsed  by  the  same  par- 
ties; and  that  this  note  was  protested  for  nonpayment,  and  subse- 
quently renewed  by  giving  the  note  involved  in  this  action.  The 
referee  found: 

"That  on  or  abont  the  5th  day  of  December,  1898,  the  defendant  Smith  and 
the  defendant  Norton  were  liable  to  the  plaintiff  upon  a  certain  promissory 
note  made  by  the  defendant  Smith  for  $600,  payable  to  the  plaintiff,  and  in- 
dorsed in  blank  by  the  defendant  Norton,  and  that  said  note  was  on  or  about 
that  day  protested  for  nonpayment.  That  subsequent  to  the  protesting  of 
said  note  the  defendant  Norton,  the  defendant  Smith,  and  the  president  of 
the  plalntier  met  at  the  office  of  the  latter  in  the  banking  house  of  the  plaln- 
tift,  and  the  promissory  note  upon  which  this  action  wns  brought  was  then 
made  by  the  defendant  Smith,  Indorsed  in  blank  by  the  defendant  Norton,  and 
delivered  to  the  plaintiff,  and  the  protested  note  surrendered  to  the  defendant 
Smith.  That  the  defendant  Norton  was  induced  to  indorse  the  note  in  suit  by 
an  agreement  made  between  the  defendant  Smith  and  the  president  of  the 
plaintUT,  on  the  one  side,  and  the  defendant  Norton,  upon  the  other  side,  that 
in  no  event  would  be  (the  defendant  Norton)  become  liable  to  pay  the  note 
in  suit  by  reason  of  such  indorsement,  but  that  the  same  would  be  paid  out 
of  the  money  thereafter  to  be  paid  to  the  plaintiff  by  the  town  of  Hempstead 
for  the  defendant  Smith." 

We  feel  constrained  to  differ  with  the  learned  referee  upon  the 
question  whether  the  evidence  shows  that  the  defendant  Norton 
was  induced  to  indorse  the  note  by  the  agreement  testified  to  by 
him,  and  to  hold  that  no  such  agreement  was  made.  The  defend- 
ant testified  unqualifiedly  and  explicitly  that  such  an  agreement  was 
made,  and  the  president  of  the  plaintiff  testified  as  unqualifiedly 
and  erplicitly  that  it  was  not.  'Riere  is  no  evidence  in  the  case  of 
any  statement  or  circumstance  that  in  the  slightest  degree  corrobo- 
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rates  the  defendant,  and,  if  the  question  whether  there  was  an  agree- 
ment or  not  rested  only  apon  the  testimony  of  these  two  witnesses, 
the  ease  would  then  stand  evenly  balanced.    The  evidence  of  the 
defendant  was  not  only  met  by  the  direct  and  positive  testimony 
of   the  plaintiffs  president,  but  it  is  contradicted  by  the  written 
contract,  which  implies  an  undertaking  on  the  part  of  the  defend- 
ant to  pay  the  fuU  amount  of  the  note  to  the  holder  on  receiving 
due  notice  that  the  maker,  on  demand  made  at  the  proper  time,  had 
neglected  to  iMiy.    The  note  bears  directly  upon  the  issue  created 
by  the  antagonistic  testimony  of  the  two  witnesses,  and,  if  it  did 
not  determine' that  issue  in  favor  of  the  plaintiff  by  a  clear  pre- 
ponderance of  proof,  it  is  only  necessary  to  consider  the  apparent 
improbability  of  the  defendant's  statement  of  the  transaction,  and 
its  inconsistency  with  the  facts,  to  do  so.    It  is  undisputed  that  the 
plaintiff  loaned  the  money  relying  upon  Norton's  indorsement,  that 
the  original  note  was  renewed  on  that  condition,  and  that  the  re- 
newal note  was  protested  to  fix  the  liability  of  the  defendant.    No 
reason  is  assigned  for  any  agreement  on  the  part  of  the  i^aintiff, 
and  it  is  impossible  to  believe  that,  after  the  defendant's  liability 
upon  the  prior  note  had  become  fixed,  the  plaintiff  released  the  de- 
fendant in  advance  from  all  liability  on  the  note  in  suit  to  induce 
him  to  indorse  it.    Such  a  transaction  would  be  against  the  interests 
of  the  bank,  inconsistent  with  all  business  methods,  and  contrary 
to  all  experience.    We  think  that  the  preponderance  of  evidence  in 
favor  of  the  plaintiff  is  so  great  that  it  can  be  said  with  reasonable 
certainty  that  the  referee  erred  in  his  conclusion.    It  is  not  neces- 
sary, however,  for  the  determination  of  this  case  to  pass  upon  the 
facts  from  the  evidence.    If  there  had  been  sufficient  proof  of  the 
agreement,  it  would  not  have  availed  the  defendant,  as  it  was  not 
supported  by  a  suflScient  consideration.    When  the  alleged  agree- 
ment was  made,  the  defendants  were  indebted  to  the  plaintiff  upon 
the  prior  note.    They  gave  another  note  to  renew  it,  which  con- 
tained a  promise  to  pay  the  indebtedness  that  had  accrued.    Neither 
of  the  defendants  did  more  than  his  duty  in  giving  this  note,  and 
therefore  no  consideration  could  arise  from  that  act.    The  effect  of 
such  an  agreement  was  considered  in  Arend  v.  Smith,  151  N.  Y. 
502,  505,  45  N.  E.  872,  where  the  court  says: 

"Although  the  promise  In  this  ease  was  made  to  Induce  performance,  as  the 
act  performed  waB  less  than  the  legal  duty  already  resting  upon  the  defend- 
ant It  was  Incapable  of  sustaining  an  action  or  maintaining  a  defense. 
•  •  •  "The  subject  does  not  admit  ot  extended  discussion,  for  It  has  been  a 
principle  of  the  common  law  from  the  earliest  times  that  a  promise  without 
a  legal  consideration  as  an  equivalent  cannot  be  enforced,  and  It  Is  well  set- 
tled that  'the  performance  of  an  act  which  the  party  Is  under  a  legal  obliga- 
tion to  perform  cannot  constitute  a  consideration  for  a  new  contract'  " 

The  judgment  appealed  from  should  be  reversed  upon  the  ques- 
tions of  fact  and  of  law,  and  a  new  trial  granted  before  another 
referee,  to  be  appointed  at  special  term;  ^osts  to  abide  the  event. 
All  concur. 
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MYERS  et  aL  t.  McOULLAOH. 

(Supreme  Court,  Appellate  DlTlslon,  Second  Department    July  25.  1901.) 

EzBCDTOBs  AWD  Trubteks— Substitution  of  Tbobtbks— Wills. 

A  testatrix  devised  a  life  estate  to  her  son,  remainder  to  said  son's 
cnlldren,  and  provided  that  the  nominated  trustees  should  have  the 
power  to  sell  any  of  the  realty  devised  In  trust  when  expedient,  except 
that  no  part  of  the  estate  devised  to  her  son  for  life  should  be  sold  dur- 
ing his  lifetime  without  his  consent.  It  was  further  stipulated  that.  If  a 
sale  was  had  before  the  time  for  the  final  disposal  of  the  property,  the 
trustees  should  invest  the  proceeds  in  certain  bonds,  and  pay  over  the  in- 
come to  persons  entitled,  and  on  the  termination  of  the  life  estate  dis- 
tribute the  proceeds  to  the  persons  entitled  to  the  fee.  The  will  disposed 
of  other  property,  the  title  of  which  was  vested  in  the  trustees.  Ttie 
trustees  named  In  the  will  were  both  dead  tvhen  the  will  took  effect  and 
the  court  appointed  trustees  with  authority  to  execute  all  the  trusts  and 
directions  to  the  executors  named  In  the  will.  Held,  that  the  appointed 
trustees  were  vested  with  all  the  powers  of  the  named  trustees,  and  a 
sale  by  them  of  realty  of  the  estate  was  valid. 

Appeal  from  special  term,  Orange  county. 

Suit  by  John  K.  Myers  and  another,  as  trustees  under  the  will  of 
Mary  Ellen  Haight,  deceased,  against  John  McCullagb,  to  compel  the 
specific  performance  of  a  contract  for  the  purchase  of  realty  be- 
longing to  the  estate.  From  a  decree  in  favor  of  the  complainants, 
the  defendant  appealed.    AfBrmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIESCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Frank  Moss  and  Samuel  Marcus,  for  appellant 

M'Cready  Sykes  (William  B.  Homblower,  on  the  brief),  for  respond- 
ents. 

WOODWARD,  J.  Mary  Ellen  Haight  died  in  the  month  of  Febrn- 
aiy,  1893,  leaving  a  last  will  and  testament,  which  was  duly  ad- 
mitted to  probate  by  the  surrogate's  court  for  the  county  of  New 
York  on  or  about  the  18th  day  of  April  in  the  year  of  her  death. 
It  is  conceded  that  Mrs.  Haight  died  seised  of  the  premises  referred 
to  as  the  "Home  Farm,"  and  known  as  "KnapknoU,"  having  a  title 
in  fee  simple  and  nnincumbered,  and  the  controversy  now  before 
U8  relates  to  this  farm.  The  will  above  mentioned,  which  was  sub^ 
sequently  recorded  in  Orange  county,  consists  of  an  original  will  and 
two  codicils.    In  the  original  will  Mrs.  Haight  provided  as  follows: 

"I  give  to  my  son  Henry  Jansen  Haight  all  my  real  estate  in  the  town  of 
Goshen,  Orange  county.  New  York  (except  that  part  of  the  same  known  as 
the  "Heard  Farm,'  which  was  conveyed  to  my  late  husband  by  John  Heard 
and  wife  by  deed  bearing  date  the  thirtieth  day  of  November,  one  thousand 
eight  hundred  and  sixty-six,  containing  abont  one  hundred  and  twpnty-flve 
acres,  and  also  the  brick  farm  house  on  said  premises),  for  his  life,  and  for  the 
life  of  his  present  wife,  if  she  survives  him,  or  so  long  as  she  shall  remain  his 
widow,  and  upon  his  death,  if  he  survive  his  said  wife,  or  upon  her  death 
or  man-iage  if  she  survive  him,  to  his  oldest  son  then  living,  or,  if  he  leave  no 
son,  then  to  his  oldest  daughter  then  living,  in  fee." 

Then  follows  a  provision  in  which  Mrs.  Haight  gave  the  excepted 
premises,  "the  said  Heard  farm  and  said  farm  house,  to  my  son 
£dward  Clarence  Haight  for  his  life,  and  upon  his  death  to  bis 


Digitized  by 


Google 


Sup.   Ct.)  HYERS   7.  H'cULLAQH.  621 

present  wife,  if  she  survive  him,  for  her  life,  or  so  long  as  she  re- 
mains his  widow." 

The  premises  devised  to  Henry  Jansein  Haight  are  involved  in 
this  litigation,  and  comprise  the  home  farm.  It  is  a  country  seat, 
largely  incumbered  with  buildings  of  little  {Httctical  value  for  farm- 
ing purposes,  and  it  will  be  observed  that  the  will  had  the  effect  of 
Bospending  the  power  of  alienation  during  the  extreme  limit  allowed 
by  the  statute.  It  appears  to  have  been  the  desire  of  the  testatrix 
to  keep  her  fortune  intact  during  the  lifetime  of  her  sons  and  their 
■wives,  and  to  transmit  the  same  to  her  grandchildren,  at  least  in  so 
far  as  this  real  estate  is  involved,  but  it  seems  to  have  occurred 
to  her  subsequently  that  it  might  not  be  desirable  to  retain  the  prop 
erty  in  the  form  of  real  estate.  At  the  same  time  she  appears  to 
have  been  reluctant  to  permit  the  title  to  vest  in  her  own  s<mib, 
though  willing  to  give  them  some  degree  of  control ;  for  in  the  codi- 
cil to  her  will  she  provides  for  giving  the  same  estates,  with  some 
modifications,  which  were  indicated  in  the  original  will,  and  then 
adds: 

"Having  by  my  will  given  my  trustees  power  to  sell  any  of  the  real  estate 
devised  by  them  In  tmst,  and  to  sell  the  Heard  farm  at  Goshen,  Orange 
county,  as  therein  mentioned,  I  further  authorize  them  to  sell  any  other  part 
or  parts  of  my  real  estate  whenever,  in  their  Judgment,  it  will  be  to  the 
adrantage  of  those  interested  therein  so  to  do,  or  whenever  a  sale  shall  be 
necessary  or  expedient,  in  their  Judgment,  to  make  a  proper  division  among 
the  persons  who  may  be  entitled  thereto;  provided,  however,  that  no  part  of 
my  estate  devised  to  either  of  my  sons  for  life  shall  be  sold  during  the  life- 
time of  the  son  to  whom  the  same  Is  so  devised,  except  with  his  consent," 
etc. 

It  is  further  provided  that: 

"In  case  of  a  sale  of  any  part  or  parts  of  my  estate  before  the  time  shall 
arrive  for  a  final  dlTlsion  of  the  part  or  parts  so  sold,  I  authorize  my  said 
tmstees  to  invest  and  keep  Invested  the  proceeds  'thereof,  or  so  much  thereof 
as  shall  then  be  necessary  to  carry  out  the  provisions  of  my  will  relative  there- 
to, in  bonds  secured  by  mortgage  on  unincumbered  real  estate,  or  in  securi- 
ties of  the  United  States  or  of  the  state  of  New  York,  and  to  hold  the  same 
In  trust  to  collect  the  Income  thereof,  and  to  pay  over  the  same  to  the 
person  or  persons  who  under  my  will  are  entitled  to  life  estates  In  the  part 
or  parts  sold;  and,  npon  the  termination  of  such  life  estates  by  death  or 
otherwise,  to  pay  over  and  distribute  the  proceeds  to  the  person  or  persons 
who  would  thereupon  become  entitled  to  the  possession  of  the  same  in  fee 
simple,  if  the  same  had  not  been  so  sold." 

The  will  and  codicil  nominated  and  appointed  Stephen  D.  Hatch 
and  Thomas  L.  Ogden  as  trustees  and  executors  of  the  will,  and 
provided  a  somewhat  elaborate  scheme  for  the  filling  of  vacancies, 
which  is  not  necessary  to  be  here  considered.  Both  Hatch  and  Og- 
den died  before  the  testatrix,  so  that  upon  the  will  taking  effect 
there  were  no  executors  or  trustees  in  existence,  and  the  question 
to  be  determined  here  is  whether  the  trustees  or  agents  of  the 
court  subsequently  appointed  had  the  power  to  convey  a  good  and 
marketable  title  to  the  home  farm. 

The  will  and  codicil  were  proved  by  the  sons,  Henry  J.  Haight 
and  Edward  O.  Haight,  who  received  letters  testamentary  with 
the  will  annexed,  and  on  or  about  October  24,  1896,  the  said  sons 
brought  a  proceeding  in  Westchester  county,  which  was  not  con- 
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tested  (all  of  the  parties  having  any  interest  in  the  portion  of  the 
estate  now  under  consideration  having  appeared  and  consented), 
under  which  they  secured  the  appointment  of  the  present  plain- 
tiffs as  trustees  of  the  will  and  codicil  of  Mrs.  Height,  with  power 
to  execute  all  the  trusts  and  powers  in  trust.  The  order  entered 
in  this  proceeding,  and  which  has  never  been  reversed  or  questioned, 
"ordered  and  decreed  that  the  said  John  K.  Myers  and  Francis  W. 
Nuboer,  upon  the  execution  and  filing  of  said  bonds,  be,  and  they 
thereupon  shall  be,  fully  authorized  and  empowered  to  execute  and 
administer  all  the  trusts,  powers  in  trust,  and  directions  to  the 
trustees  thereof  mentioned  or  referred  to  in  said  will  and  codicils 
of  Mary  Ellen  Haight,  deceased,  and  to  do  and  perform  all  acts  and 
things  relating  or  appertaining  thereto  as  fully,  amply,  and  suffi- 
ciently in  all  respects  as  the  said  trustees,  Thomas  L.  Ogden  and 
Stephen  D.  Hatch,  named  in  and  by  the  said  last  will  and  testa- 
ment and  codicils,  were  authorized  and  empowered  to  do  under  and 
by  virtue  of  said  last  will  and  codicils,  and  all  the  rights  and  title 
vested  by  said  will  and  codicils  in  the  trustees  thereunder,  and  all 
the  power,  authority,  control,  directions,  and  discretion  conferred 
upon  the  trustees  thereunder,  shall  thereupon  be  vested  in,  and  be- 
long to,  said  John  K.  Myers  and  Francis  W.  Nuboer,  as  trustees  as 
aforesaid."  It  is  proper  to  state  that  the  will  of  Mary  Ellen  Haight, 
in  addition  to  the  matters  here  involved,  disposed  of  a  large  estate, 
a  considerable  portion  of  which  was  vested  in  the  trustees,  and  the 
scheme  of  the  will  contemplated  a  general  supervision  of  the  af- 
fairs of  the  estate  by  the  trustees  named  therein.  When  the  court 
assumed  the  duty  of  providing  the  trustees  to  give  effect  to  the 
trusts  created  by  the  will,  it  invested  these  trustees  with  all  the 
powers,  duties,  and  obligations  which  the  will  bad  imposed  unon  the 
trustees  named  in  it.  The  case  is  presented  in  a  different  light, 
therefore,  from  what  it  would  be  if  the  only  matters  involved  were, 
those  relating  to  the  real  estate  now  under  consideration.  Consid- 
ered abstractly,  it  might  be  said,  with  much  of  plausibility,  that 
the  will,  in  devising  a  life  estate  to  Henry  J.  Haight,  with  remainder 
over  to  his  eldest  son  or  daughter,  had  made  a  complete  disposition 
of  the  property,  and  that  the  power  of  sale  was  a  mere  nailed  power, 
delegated  to  particular  individuals,  and  not  properly  to  be  exercised 
by  any  one  else;  but  when  considered  in  the  light  of  the  will  and 
its  codicils,  and  in  view  of  the  fact  that  trustees  were  absolutely 
necessary  to  carry  out  the  provisions  of  the  will,  it  can  hardly 
be  questioned,  from  a  practical  standpoint,  that  it  was  proper,  in 
providing  the  trustees  for  the  express  and  active  trusts,  to  invest 
them  with  all  of  the  powers,  duties,  and  discretions  imposed  upon 
the  trustees  named  in  the  will,  including  the  power  of  sale.  The  in- 
tent of  the  testatrix  to  provide  for  the  sale  of  the  property,  with 
the  consent  of  the  persons  holding  life  estates,  is  as  clear  and  dis- 
tinct as  any  other  provision  of  the  will  in  reference  to  the  trusts 
created,  and,  if  it  was  proper  to  appoint  trustees  at  all.  It  is  not 
clear  why  there  should  be  any  different  rule  adopted  in  reference 
to  the  power  of  sale  than  in  respect  to  the  other  duties  of  such 
trustees.    In  other  words,  the  intent  of  the  testatrix  being  per- 
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fectly  lawfnl,  there  is  no  more  reason  why  one  provision  of  the  will 
governing  the  conduct  of  trustees  should  be  defeated  than  another, 
and  the  fact  that  Mrs.  Haight  restricted  this  power  of  sale,-  by 
providing  that  the  Consent  of  the  holders  of  the  life  estates  should 
be  secured,  is  evidence  of  the  fact  that  she  did  not  rely  wholly  upon 
the  personal  judgment  or  discretion  of  the  persons  nominated  as 
trustees  in  her  will.  The  -trustees  named  by  the  court  could  not 
act  without  the  consent  of  the  holders  of  the  life  estates,  any  more 
than  the  trustees  originally  named  could,  and  the  whole  purpose  and 
intent  of  the  testatrix  may  be  carried  out  with  perfect  safety  to 
all  iiersons  interested,  through  the  action  of  substituted  trustees, 
acting  under  the  provisions  of  the  will.  If  we  are  right  in  these 
pranises,  it  follows  that  the  decree  appointing  the  substituted  trus- 
tees is  an  adjudication  upon  the  question  here  involved,  and  is  a 
complete  protection  to  any  one  taking  title  through  them. 

This  position  is  further  strengthened  by  the  subsequent  order 
of  the  court,  issued  on  the  2d  day  of  Febmary,  1901,  upon  notice 
to  all  of  the  parties  living  who  have  an  interest  in  the  matter,  in 
which  it  is  "ordered  and  determined  by  the  court  that  it  is  to  the 
best  interests  of  the  estate,  and  necessary  and  for  the  benefit  of 
the  estate,  that  the  real  property  described  in  the  petition  should 
be  sold,  and  that  the  tmstees  aforesaid  are  hereby  instructed  and 
directed  to  sell  the  same  on  the  consideration  referred  to  in  the  peti- 
tion, on  such  terms  as  they  may  be  advised;  and  they  are  hereby 
authorized  and  directed  to  negotiate,  to  contract  for  the  sale,  and 
to  sell  and  convey,  on  behalf  of  the  court,  the  premises  therein  re- 
ferred to,  and  to  make  such  arrangement  in  regard  to  the  payment 
of  the  purchaser's  expenses  as  they  may  be  advised;  and  they  are 
authorized  to  take  all  steps  and  proceedings  that  shall  be  neces- 
sary to  accomplish  the  sale,  and  to  give  a  proper  deed  or  deeds 
for  the  property  aforesaid." 

When  we  remember  that  under  the  will  the  proceeds  of  this  sale 
are  to  be  invested  and  kept  invested  in  certain  high-grade  bonds, 
to  be  held  by  the  trustees,  "to  collect  the  income  thereof,  and  to 
pay  over  the  same  to  the  person  or  persons  who  under  my  will 
are  entitled  to  the  life  estates  in  the  part  or  parts  so  sold,  and  upon 
the  termination  of  such  life  estates,  by  death  or  otherwise,  to  pay 
over  and  distribute  the  proceeds  to  the  person  or  persons  who  would 
thereupon  become  entitled  to  the  possession  of  the  same  in  fee 
simple,  if  the  same  had  not  been  sold,"  it  must  be  apparent  that, 
should  others  be  bom  who  would  be  entitled  to  take  under  the  wiU, 
they  would  have  no  cause  to  complain.  It  is  equally  certain  that 
no  court  will  undertake  to  set  aside  the  action  of  trustees  acting 
under  the  orders  and  in  behalf  of  the  supreme  court. of  the  state  of 
New  York,  where  all  of  the  living  parties  in  interest  have  had 
notice  of  all  of  the  proceedings,  and  have  consented  thereto;  for 
where  an  estate  is  vested  in  persons  living,  subject  only  to  the  con- 
tingency that  persons  may  be  bom  who  will  have  an  interest  therein, 
the  living  owners  of  the  estate,  for  all  purposes  of  any  litigation 
in  reference  thereto  and  affecting  the  jurisdiction  of  the  courts  to 
deal  with  the  same,  represent  the  whole  estate,  and  stand,  not  only 
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for  themselves,  but  also  for  the  persons  unborn.  This  is  a  role  ot 
coDvenience,  and  almost  of  necessity.  The  rights  of  persons  unborn 
are  ^uiUciently  cai'ed  for  if,  when  Che  estate  shall  be  sold  under 
a  regular  and  valid  judgment,  its  proceeds  take  its  place,  and  are 
secured  in  some  way  for  such  persons.  Kent  t.  Church  of  St 
Michael,  136  N.  Y.  10,  17,  32  N.  E.  704,  18  L.  B.  A.  331,  32  Am.  8t 
Rep.  693,  and  authorities  cited;  Kirk  v:  Kirk,  137  N.  Y.  510,  516, 
33  N.  E.  552.  See,  also,  Ebling  v.  Drey^r,  149  N.  Y.  460,  44  N.  E. 
155. 

Here  the  fund  is  held  in  lieu  of  the  real  estate,  and  is  to  be  dis- 
posed of  at  the  close  of  the  life  estates  in  exactly  the  same  manner 
as  though  it  had  remained  real  property,  so  that  all  of  the  rights 
of  unborn  persons  are  fully  provided  for;  and  whether  the  court 
should  have  appointed  its  own  agent  to  execute  the  power  in  trust, 
tinder  the  provisions  of  section  141  of  the  real  property  law,  instead 
of  substituting  trustees,  is  not  veiy  material,  lie  supreme  court 
has  inherent  power  to  execute  a  trust,  and  in  the  absence  of  a  trus- 
tee it  may,  and  will,  take  upon  itself  its  execution  (Kirk  v.  Elirk, 
137  N.  Y.  515,  33  N.  E.  552,  and  authorities  there  cited);  and 
whether  this  is  accomplished  through  the  medium  of  substituted 
trustees  or  an  agent  of  the  court  is  not,  in  so  far  as  the  defendant 
here  is  concerned,  very  material. 

In  the  case  at  bar  the  testatrix  provided  a  scheme  for  the  dis- 
tribution of  her  property,  involving  the  intervention  of  trustees. 
The  trustees  named  in  her  will  were  both  dead  at  the  time  the  will 
became  operative,  and  the  court,  upon  the  application  and  consent 
of  all  of  the  living  parties  in  interest,  has  decreed  that  the  present 
plaintiffs  should  accept  the  duties,  obligations,  and  responsibilities 
of  trustees,  and  that  they  should  be  vested  with  all  of  the  powers 
which  would  have  belonged  to  the  tmetees  named  in  the  will,  thus 
carrying  out  the  plain  intent  of  the  testatrix,  and,  so  long  as  the 
decrees  of  the  court  stand  unchallenged  and  unreversed,  the  defend- 
ant cannot  be  heard  to  claim  that  they  cannot  give  him  a  good  title 
to  the  premises  in  dispute.  The  power  of  sale  given  to  the  trustees 
by  the  will  and  codicil  is,  in  contemplation  of  law,  a  power  coupled 
with  a  trust.  It  is  essentially  interwoven  in  the  scheme  of  the 
will,  which  is  to  be  read  and  construed  as  a  whole,  and  the  courts 
will  i»*otect  any  one  holding  title  through  the  substituted  trustees. 
This  action  was  brought  to  compel  the  defendant  to  perform  his 
contract,  and  to  adopt  the  deed  tendered  by  the  plaintiffs,  the  substi- 
tuted trustees.  The  trial  at  special  term  resulted  in  a  judgment  in 
favor  of  the  plaintiffs  and  against  the  defendant,  and  we  have 
reached  the  conclusion  that  the  judgment  should  be  affirmed. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 
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SULLIVAN  V.  PRDDENTIAL  INS.  CO.  OF  AMERICA. 
(Supreme  Court,  Appellate  Division,  Second  Deptutment    July  26^  1901^ 

IXBUBANCft— WaIVBR  of  LllflTATION— RbTKHTIOH  OF  PROOFS  OF  LOBS. 

The  acceptance  and  retention  by  the  insurance  company  of  proof  of 
loss,  the  policy,  and  the  asyigument  tliereof  to  plaintiff,  are  sufficient  to 
raise  the  question  of  fact  as  to  the  -vralrer  of  the  limitation  provision  of 
the  policy,  and  to  authorize  a  finding  for  plaintiff. 

Appeal  from  trial  term,  Westchester  county. 

Action  by  Amelia  tiullivaQ  against  the  Prudential  Insurance  Com- 
pany of  America.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    A£firmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWAED,  HIESCH- 
BEBG,  JENKS,  and  BEWELX.,  JJ. 

William  O.  Campbell,  for  appellant. 
Joseph  T.  Magee,  for  respondent. 

GKX)DRICH,  P.  J.  The  action  is  brought  upon  a  policy  of  life 
insurance  issued  by  the  defendant  to  one  Patrick  J.  McQuinness, 
dated  February  6,  1894,  and  assigned  to  the  plaintiff  on  March  21, 
1894.  McQuinness  died  on  April  3,  1895.  Proofs  of  death,  the 
policy,  the  assignment  to  the  plaintiff,  and  a  book  containing  re- 
ceipts and  payments  on  said  policy  from  February  5,  1894,  to  April 
8,  1895,  were  delivered  to  the  company,  and  have  ever  since  been 
retained  by  it.    The  policv  contained  tJie  following  clause: 

"Elglith.  No  snit  or  action  at  law  or  in  equity  shall  be  maintainable  witli 
respect  to  the  payment  of  this  policy  until  after  the  filing  In  the  prlnotpal 
office  of  the  company  of  the  above-mentioned  proof  of  death,  nor  unless  such 
suit  or  action  shall  be  commenced  within  six  months  next  after  the  decease 
of  the  person  insured  under  this  policy;  and  it  is  expressly  agreed  that, 
should  any  such  suit  or  action  be  commenced  after  the  expiration  of  said 
six  months,  the  lapse  of  time  shall  be  deemed  as  conclusive  evidence  against 
the  validity  of  such  claim,  any  statute  of  limitations  to  the  contrary  not- 
withstanding." 

An  action  upon  the  policy  was  commenced  by  the  plaintiff  on 
October  3, 1895,  in  which  an  order  was  made  on  October  28th,  vacat- 
ing the  service  of  the  summons  as  unauthorized  and  void.  Subse- 
quently, and  on  December  26,  1895,  and  more  than  six  months  after 
the  death  of  the  insured,  this  action  was  commenced.  At  the  close 
of  the  testimony  the  i^aintifl  asked  for  the  direction  of  a  verdict, 
and  the  defendant  moved  for  a  dismissal,  on  the  ground  that  the 
claim  was  outlawed.  The  court  directed  a  verdict  for  the  plaintiff, 
and  the  defendant  appeals  to  this  court. 

The  motions  made  by  the  respective  counsel  compel  the  assump- 
tion that  there  was  no  question  of  fact  to  be  submitted  to  the  jury, 
and  the  only  question  which  we  are  called  upon  to  determine  is 
whether  there  was  evidence  of  a  waiver  by  the  defendant  of  the 
limitation  clause  of  the  policy.  The  only  evidence  of  such  waiver  is 
the  receipt  and  retention  by  the  defendant  of  the  papers  above 
enumerated.    In  Dougherty  v.  Insurance  Co.,  3  App.  Div.  313,  38 
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N.  Y.  Snpp.  258,  this  court,  Mr.  Justice  Hatch  writing,  said  (pages 
315,  316,  3  App.  Div.,  and  page  259,  38  N.  Y.  Supp.): 

"The  action  was  not  begun  within  this  time.  But  plaintiff  gave  evidence 
to  establish  that  defendant  retained  the  proofs  of  loss  and  her  other  papers 
until  after  the  six  months  had  expired,  before  they  retamed  them  to  her  or 
rejected  her  claim.  Defendant  denied  this,  claiming  that  it  had  rejected  the 
claim,  notlfled  plaintiff  of  its  rejection,  and  returned  her  papers  within  the 
six  months.  Upon  this  testimony  the  court  submitted  the  question  to  the 
Jury  whether  defendant  retained  possession  of  the  papers,  as  claimed  by 
plaintiff,  and,  it  so,  did  such  act  upon  their  part  amount  to  a  waiver  of  this 
provision  of  the  policy,  charging  that  both  facts  must  be  found  in  plaintiff's 
favor  before  she  was  entitled  to  recover.  The  evidence  warranted  the  sub- 
mission, and  the  form  of  it  was  unexceptionable.  The  jury  found  in  favor 
of  plaintiff,  and,  unless  some  error  occurred  upon  the  trial,  the  Judgment 
appealed  from  must  be  affirmed.  It  is  claimed  that  the  testimony  of  Sle- 
grlst,  defendant's  agent,  is  uncontradicted  that  he  notified  plaintiff  of  the 
rejection  of  the  claim  by  the  company  as  early  as  August  17,  1893.  If  this  be 
true,  it  does  not  work  the  result  claimed  by  defendant.  It  still  retained  pos- 
session of  her  policy  and  papers.  It  might  well  be  that  It  rejected  the 
claim,  but  it  would  not  follow  from  that,  as  a  conclusive  proposition,  that  it 
intended  to  insist  upon  its  short  statute  of  limitations.  Plaintiff  was  In  no 
position  to  bring  her  action  until  she  was  possessed  of  the  policy  and  papers; 
they  were  essential  in  order  to  prepare  her  complaint.  It  would  be  most 
reprehensible  for  defendant  to  withhold  her  papers, — the  evidence  of  her 
right  to  prosecute  an  action, — and  then  insist  that  she  had  notice  of  the 
rejection  of  the  claim,  and  was  absolutely  concluded  thereby  unless  she  acted 
before  the  end  of  the  six  months.  Good  faith  required  that  her  papers  be 
returned  as  soon  as  defendant  bad  acted  thereon.  Returning  the  policies 
after  this  event,  and  then  Insisting  upon  this  short  statute  of  limitations, 
ought  not  to  receive  favor  at  the  hands  of  the  court  It  has  too  much  the 
earmarks  of  an  intention  to  create  a  condition  where  the  limitation  may  be 
availed  of." 

In  Sergent  t.  Insurance  Co.,  155  N.  Y.  349,  350,  49  N.  E.  935,  937, 
the  court  said: 

"It  is  well  settled  that  when  liability  has  become  fixed  by  the  capital  fact 
of  loss  within  the  range  of  the  responsibility  assumed  in  the  contract,  courts 
are  reluctant  to  deprive  the  insured  of  the  benefit  of  that  liability  by  any 
narrow  or  technical  construction  of  the  conditions  and  stipulations  which  pre- 
scribe the  formal  requisites  by  means  of  which  this  accrued  right  is  to  be 
made  available  for  his  indemnification.  McNally  v.  Insurance  Co.,  137  N.  Y. 
389,  398,  33  N.  B.  475." 

The  defendant's  counsel  contends  that  Arthur  t.  Insurance  Co., 
78  N.  Y.  462,  34  Am.  Bep.  550,  is  authority  against  the  maintenance 
of  this  action.  That  case  holds  that  the  commencement  of  the  first 
action  and  its  successful  defense  does  not  estop  the  company  from 
insisting  that  the  second  cannot  be  maintained  because  commenced 
too  late,  but  this  does  not  shake  the  authority  of  the  cases  above 
cited  upon  the  question  of  waiver.  Admittedly,  the  evidence  of 
waiver  in  the  present  action  was  slight,  consisting  only  of  the  ac- 
ceptance and  retention  by  the  company  of  the.  papers;  but  within 
the  authorities  such  acceptance  and  retention  are  sufiBcient  to  raise 
a  question  of  fact  as  to  the  waiver  of  the  limitation  provision  of  the 
policy,  and  the  court  decided  that  question,  as  it  could  property  do. 
in  favor  of  the  plaintiff.  The  judgment  should  be  affirmed,  with 
costs.    All  concur. 
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PBOPLB  v.  RYAN. 

(Supreme  Conrt,  Appellate  Dlvlalon,  Secoad  Department    Joly  25, 1901.) 

I.  SEDucTioir— Bbtbothai.— Sfbciai.  Pbomkb. 

There  to  no  seductiou  if  prosecutrix  submitted  in  reliance  on  defend- 
ant's special  promise  of  mai-rlage  in  tbe  event  of  preg^nancy,  though  the 
parties  were  engaged  to  marry  at  the  time  of  the  special  promise 

9.  Same— Etidbrcb— SuFTiciBKCT. 

On  a  prosecution  for  seduction,  prosecutrix  testified  that  at  tbe  begin- 
ning of  the  Illicit  intercourse  she  bad  been  engaged  to  defendant  for 
about  a  month.  On  cross-examination  she  stated  that  talk  of  marriage 
was  repeated  the  night  the  intercourse  commenced,,  and  that  defendant 
said  if  she  "got  in  any  trouble"  be  could  take  care  of  her;  that  he  often 
repeated  the  statement,  and  that  she  relied  on  it  in  yielding.  On  re- 
direct examination  she  stated  that  she  permitted  tbe  Intercourse  because 
of  the  engagement  Held,  that  there  was  testimony  to  Justify  a  finding 
that  the  reliance  of  prosecutrix  was  on  tbe  special  conditional  promtoe. 

Appeal  from  Dutchess  county  court. 

Clarence  J.  Ryan  was  convicted  of  seduction,  and  he  appeals.    Be- 

Argued  before  GOODRICH,  P.  J.,  and  JENKS,  WOODWARD, 
HIRSCHBERG,  and  SEWELL,  JJ. 

Frank  B.  Lown,  for  appellant. 

William  B.  Lee,  Dist  Atty.,  for  the  People. 

JENKS,  J.  The  defendant  appeals  from  a  judgment  of  conviction 
of  seduction,  and  contends  that  there  was  error  in  the  refusal  of  the 
learned  county  judge  to  charge  this  request:  "Jf  the  prosecutrix 
submitted  herself  to  the  defendant,  relying  upon  his  promise  that  if 
she  got  into  trouble  as  a  result  of  the  intercourse  be  would  marry  her, 
the  defendant  is  not  guilty."  Upon  the  element  of  promise,  the 
learned  judge  had  only  charged:  "In  order  to  arrive  at  a  verdict 
of  guilty,  it  is  necessaiy  that  yon  find  from  competent  evidence  in 
the  case  that  a  valid  promise  of  marriage  existed,  and  that  under  the 
influence,  and  induced  by  that  promise,  this  young  woman  submitted 
to  the  acts  of  illicit  sexual  intercourse  testified  to."  The  statute 
does  not  punish  the  man  when  the  woman  bargains  for  marriage 
only  in  case  there  be  danger  of  some  public  knowledge  or  of  proof  of 
the  illicit  intercourse.  Therefore,  if  the  moving  cause  of  the 
woman's  consent  be  a  promise  of  marriage  conditional  upon  her 
pregnancy,  the  defendant  cannot  be  found  guilty.  People  v.  Van 
Alstyne,  144  N.  Y.  361,  39  N.  E.  343;  People  v.  Duryea  (Sup.)  30 
N.  Y.  Supp.  877,  approved  in  People  v.  Van  Alstyne,  supra.  If  a 
woman  betrothed  submit  to  her  lover,  the  absolute  promise  implied 
in  betrothment  will  not  warrant  his  conviction  for  seduction  if  she 
yield  in  reliance  on  his  special  promise  that  he  will  marry  her  in  case 
pregnancy  follow  the  illicit  relation.  People  v.  Van  Alstyne,  supra. 
Though  testimony  was  given  in  this  case  which  would  have  justified 
tbe  finding  that  the  woman  and  the  man  were  under  engagement  of 
marriage,  this  did  not  warrant  the  refusal  of  the  request  if  there 
was  testimony  which  fairly  and  reasonably  would  have  justified  the 
finding  from  the  whole  case  that  the  inducement  was  the  special  and 
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conditional  promise.  The  proBecutrix  testified  that  she  engaged  her- 
self to  the  defendant  early  in  Jane,  1900;  that  she  had  intercourse 
with  him  first  at  the  close  of  that  month,  which  waa  continued  for 
some  months;  that  she  first  told  him  of  her  condition  in  September, 
1900,  when  she  said  that  she  "was  in  trouble."  On  cross-examina- 
tion she  testified: 

"Q.  Was  tbis  talk  of  getting  married  rei>eated  on  the  night  that  be  first 
had  connection  with  you?  A.  Yes,  air.  Q.  What  did  he  say  then?  A.  He 
said  if  I  got  in  any  trouble,  he  could  go  out  and  work,  and  take  care  of  me. 
Q.  If  be  got  you  in  trouble  after  connection,  be  would  go  out  to  work,  and 
■  take  care  of  you?  A.  Yes,  sir.  Q.  And  did  you  rely  upon  that  statement  in 
permitting  him  to  have  connection  with  you,  that  if  you  got  In  trouble  he 
would  marry  you,  and  go  to  work,  and  take  care  of  you?  A.  No,  sir;  we 
were  engaged  before  that.  Q.  Did  you  pay  any  attention  to  what  he  said 
tliat  night,  that  he  would  marry  you  and  take  care  of  you?  A.  Ye6,  sir. 
Q.  Is  that  the  reason  why  you  permitted  him  to  have  connection  with  you, — 
his  promise  that  if  he  got  you  into  trouble  he  would  take  care  of  you?  Is 
that  what  induced  yon  to  let  him  have  connection  with  you?  A.  We  were 
engaged  first  Q.  Is  that  promise  what  led  him  to  have  connection  with  you? 
A.  Yes,  sir.  •  •  •  The  subsequent  time  that  he  had  connection  he  did  not 
renew  that  promise,  that  if  I  got  into  trouble  he  would  marry  me.  Q.  He 
said  that  only  ouce?  A.  He  said  it  often,  but  not  after  each  time.  Q.  And 
did  you  rely  upon  that  promise  in  permitting  him  to  have  connection  with 
you?    A.  Yes,  sir." 

On  redirect  examination  she  also  testified  that  she  permitted  him 
to  have  intercourse  because  of  the  engagement  in  June.  I  thinly 
that  it  cannot  be  said  that  there  was  no  testimonj  which  would  have 
justified  a  finding  from  the  whole  case  that  the  reliance  of  the  woman 
was  upon  the  conditional  promise,  and  therefore  I  am  of  opinion  that 
the  exception  was  well  talien. 

Armstrong  v.  People,  70  N.  Y.  38,  cited  by  the  learned  district  at- 
torney, does  not  touch  the  question  presented  by  this  appeal,  as  ap- 
pears both  by  page  53  of  the  reported  case,  and  by  the  comments  of 
Peckham,  J.,  in  Van  Alstyne's  Case,  page  364,  144  N.  Y.,  and  page 
343,  39  N.  E.  The  judgment  of  conviction  mast  be  reversed  for  the 
error,  and  a  new  trial  granted.    All  concur. 


(63  App.  Div.  4S&) 

PEOPLE  ex  rel.  PROCTOR  v.  KINGS  COUNTY  REPITBLIOAK  GENERAL 

COMMITTEE  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  29,  1901.) 

Elxotions— Political  Parties— Committees— Vacancy — Fillino. 

Under  Primary  Election  Law  (I^aws  1808,  c.  179,  as  amended  by  Laws 
1899,  c.  473)  f  4,  subd.  1,  providing  that  a  cenain  day  shall  be  known  as 
"Annual  Primary  Day,"  on  which  each  party  shall  hold  primary  elec- 
tions for  the  purpose  of  electing  all  committeemen  who  are  to  be  chosen 
at  primary  election,  and  not  at  convention;  and  section  9,  subd.  1,  pro- 
viding that  all  meml)er8  of  general  committees  chosen  for  a  city  of  the 
first  class  shall  be  elected  at  the  primary  election  on  the  annual  primary 
day,— a  vacancy  in  a  general  coun^  committee  may  be  filled  by  a  majority 
vote  of  the  sitting  delegates  from  the  assembly  district  in  wliose  delega- 
tion such  vacancy  occurred,  ratified  by  the  county  committee,  as  pre- 
scribed by  the  rules  and  regulations  of  the  party  In  the  county,  instead 
of  through  the  suffrages  of  the  members  of  the  party,  exercised  at  the 
primary  election  on  the  annual  primary  day. 
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Appeal  from  special  term,  Kings  county. 

Proceeding  by  the  people,  on  the  complaint  of  Albert  W.  S.  Proc- 
tor, against  the  Kings  county  Bepublican  general  committee  and 
George  F.  Elliott,  to  review  the  action  of  the  committee  in  enrolling 
the  name  of  Geoi^e  F.  Elliott  as  a  member  of  the  committee,  and  de- 
claring and  recognizing  him  as  a  member.  From  an  order  dismiss- 
ing the  proceeding,  plaintiff  appeals.    Affirmed.  

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIBSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Charles  Bradshaw,  for  the  People. 

Henry  Escber,  Jr.  (G^eorge  F.  Elliott,  on  the  brief),  for  respondents. 

SEWELL,  J.  A  member  of  the  Kings  county  Republican  general 
committee  resigned.  His  resignation  was  accepted,  and  thereupon 
a  majority  of  the  sitting  del^;ates  from  the  assembly  district  in 
whose  delegation  such  vacancy  occurred,  by  a  majority  vote,  selected 
Gteorge  F.  Elliott  to  All  the  vacancy  for  the  unexpired  term,  and  that 
selection  was  ratified  by  the  county  committee.  There  is  no  ex- 
pressed provision  in  the  primary  election  law  (chapter  179,  Laws 
1898,  as  amended  by  chapter  473,  Laws  1899)  for  filling  a  vacancy 
that  may  occur  in  a  general  or  other  committee,  intermediate  the 
happenings  thereof  and  the  next  primary  election  day,  nor  is  there 
any  specific  provision  denying  to  the  committee  the  power  of  filling 
vacancies.  The  only  provisions  in  regard  to  the  election  or  choosing 
of  members  of  the  committee  are  contained  in  section  4,  subd.  1,  and 
section  9,  subd.  1,  of  the  act.  The  former  provides  that  the  seventh 
Tnesday  before  the  day  of  general  election  of  each  year  shall  be 
known  as  "Annual  Primary  Day,"  and  in  all  cities  and  villages  to 
which  this  act  is  applicable  each  party  shall  on  said  day  hold  primary 
election,  for  the  purpose,  among  others,  of  electing  all  committeemen 
who  are  to  be  chosen  at  primary  election,  and  not  at  convention. 
The  other  provides  that  all  members  of  general  committees  chosen  in 
or  for  a  city  of  the  first  class  shall  be  elected  at  the  primary  elec- 
tions on  the  annual  primary  day  in  the  month  of  September  of  each 
year,  and  that  the  members  of  the  committee  should  then  meet,  organ- 
ize, and  proceed  to  make  rules  and  regulations.  Subdivision  2  of  the 
same  section  provides  that  these  rules  and  regulations  shall  not  be 
contrary  to,  or  inconsistent  with,  this  act  or  any  other  law,  and 
shall  not  be  amended  except  upon  reasonable  notice.  The  relator 
concedes  that  the  vacancy  was  filled  pursuant  to  article  5  of  section 
1  of  the  rules  and  regulations  made  and  adopted  by  the  Republican 
party  of  Kings  county,  but  insists  that  so  much  thereof  as  provides 
that  a  vacancy  can  be  filled  in  any  way  other  than  through  the  suf- 
frages of  the  members  of  the  party,  exercised  at  the  primary  election 
on  the  annual  primary  day,  is  void,  in  that  it  is  contrary  to  and  in- 
consistent with  the  provisions  of  the  primary  election  law. 

If  any  doubt  could  be  entertained  in  regard  to  the  right  of  a  board, 

association,  or  officer  to  fill  a  vacancy  in  an  elective  office  by  ai>- 

pointment  until  the  next  election,  it  would  be  removed  by  a  reference 

to  section  6,  art.  10,  of  the  constitution,  which,  in  express  terms, 

nN.T.S.— 84 
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enpowers  the  legislature  to  provide  for  filling  vacancies,  and  pro- 
vides that,  in  case  of  elective  officers,  no  person  appointed  to  fill  a 
vacancy  shall  hold  his  ofQce  by  virtue  of  such  appointment  longer 
than  to  the  commencement  of  the  political  year  next  succeeding  the 
first  annual  election  after  the  happening  of  the  vacancy.  Throopy 
Pub.  Off.  §  432;  People  v.  Keeler,  17  N.  Y.  370.  No  inference  can 
properly  be  drawn  from  the  fact  that  the  primary  election  law  does 
not  in  terms  provide  for  filling  a  vacancy  tluit  the  rule  and  regulation 
of  the  Kings  county  Republican  general  committee,  prescribing  the 
method  of  filling  vacancies,  is  contrary  to  or  inconsistent  with  any 
provision  of  that  statute.  All  corporations  and  voluntary  associa- 
tions have  a  power,  necessarily  implied,  of  admitting  members  in  the 
place  of  such  as  are  removed  by  death  or  otherwise  (Ang.  &  A.  Corp. 
§  110),  and  the  same  reason  exists  for  assuming  that  under  the  com- 
mon law  a  general  committee  of  a  political  party  has  the  same  power, 
unless  the  statute  has  denied  it. 

There  is  no  force  in  the  contention  that  the  proviedon  for  holding 
onofflcial  primary  elections  at  the  expense  of  the  party  holding  them 
requires  every  vacancy  in  a  committee  to  be  filled  by  an  election 
thereat.  The  purpose  of  an  unofficial  primary  election  is  not  de- 
clared by  the  statute,  except  that  it  shall  be  subject  to  the  mles  and 
regulations  of  such  party.  It  may  have  been  intended,  among  other 
tilings,  for  the  purpose  Ot  nominating,  or  electing  delegates  to  nomi- 
nate, a  candidate  for  a  vacancy  in  an  elective  office  to  be  filled  at  a 
special  election,  pursuant  to  section  4,  c.  909,  of  the  Laws  of  1896, 
^own  as  the  'Section  Law."  In  such  a  case,  the  candidates 
must  be  nominated  or  the  delegates  elected  on  a  day  other  than  the 
annual  primary  day.  However  this  may  be,  while  it  is  true  that  a 
member  of  a  committee  may  be  elected  at  an  unofficial  primary  elec- 
tion to  fill  a  vacancy,  if  the  rules  and  regulations  of  the  party  so 
provide,  it  is  equally  true  that  there  is  no  iM\>vision  of  the  primary 
election  law,  or  any  other  law,  which  in  terms  or  by  imjdication  re- 
quires it. 

Tlie  counsel  for  the  relator  is  driven  to  assume  the  position  that 
a  vacancy  cannot  be  filled  during  the  interval  of  time  between  the 
death  or  resignation  of  a  member  of  the  committee  and  the  election 
of  members  at  the  primary  election  on  the  next  annual  primary  day; 
for,  if  the  statute  is  imperative  in  re<iuiring  an  election  of  a  member 
nnder  all  circumstances,  it  is  equally  imperative  in  requiring  him  to 
be  elected  "at  the  primary  elections  on  the  annual  primary  day  in 
tile  month  of  September."  The  language  of  the  statute  is  not  that 
the  office  shall  be  filled  by  election  in  every  possible  case,  but  is  that 
"all  members  of  general  committees,  and  assembly  districts  and 
ward  committees,  chosen  in  or  from  cities  of  the  first  class,  except  as 
otherwise  herein  provided,  shall  be  elected  at  the  primary  elections, 
on  the  annual  primary  day  in  the  month  of  September  of  each  year." 
We  believe  that  the  true  and  obvious  Intention  of  the  legislature  was 
to  provide  for  the  election  of  all  members  of  committees  in  the  first 
instance,  and  to  leave  it  to  the  committees  to  enact  some  rule  or 
regulation  for  filling  any  vacancy  that  shall  exist  or  occur  in  the 
committse,  or  to  exercise  that  power  under  the  common  law. 
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I      This  case  difFers  from  the  case  of  People  t.  Committee,  164  N.  T. 

1  335,  58  N.  E.  124,  51  L.  R.  A.  674,  cited  by  the  relator,  where  a  mem- 
ber of  a  general  committee  was  removed  from  office  as  a  member  of 
^uch  committee  by  the  committee  itself.  The  mere  fact  that  a 
committee,  board,  or  association  cannot  remove  one  of  its  members 
is  no  reason  why  either  of  them  may  not  fill  a  vacancy  that  may  have 
occurred  from  a  cause  not  under  its  control.  The  right  to  romove 
an  ofBcer  has  never  been  held  to  be  the  test  of  the  right  to  fill  a 
vacancy  created  by  his  resignation.  There  is  no  reason,  rule  of  con- 
struction, or  precedent  which  requires  us  to  construe  the  primary 
election  law  as  denying  to  the  members  of  the  Kings  county  Re- 
publican general  committee  the  right  to  make  and  adopt  the  rule  in 
question;  and  we  entertain  no  doubt  that,  independent  of  the  stat- 
ute and  the  rule,  they  possessed  inherent  power  to  fill  the  vacancy. 

For  these  reasons,  the  order  of  the  special  term  should  be  affirmed, 
with  f  10  costs  and  disbursements.    All  concur. 


(6S  App.  Div.  423.) 

HEWLETT  et  al.  v.  BHOOKLTN  HEIGHTS  H.  CO. 

(Supreme  Court,  Appelate  Division,  Second  Department.    July  25,  1901.) 

i.  Sebext   RAiiiROADa— Neoliobmcb — Collision — Bfkbd  of  Cab— Evidbbcb— 
Admibsibilitt. 

In  an  action  against  a  street  railroad  for  the  death  of  plalntlCTB  intes- 
tate by  a  coUlslon  between  his  wagon  and  a  street  car,  it  was  plaintiflTs 
tbeory  tbat  tbe  car  was  running  at  an  excessive  rate  ot  speed,  and  he 
introduced  evidence  as  to  the  speed  of  six  or  seven  cars  at  the  place  of 
the  accident  some  six  months  after  the  accident;  but  It  did  not  appear 
that  the  conditions  at  the  time  of  the  observations  were  in  any  respect 
common  with  those  existing  at  the  time  of  the  accident  BtU,  that  it 
was  error  to  receive  the  evidence. 

X  Saxx—Damagbs— Evidence. 

In  an  action  for  the  death  of  a  market  gardener,  It  was  error  to  re- 
ceive, on  the  question  of  damages,  evidence  as  to  the  number  of  times 
he  went  to  market  each  week,  and  how  much  each  load  he  transported 
was  worth,  approximately,— it  appearing  that  he  employed  a  certain 
number  of  men,  and  owned  80  acres  of  land,  etc., — inasmuch  as  capital 
was  a  factor  In  the  production  of  tbe  earnings  shown. 

Sl  Samb— Rights    ov    Stbbbt  Bailboad    nt    Stbxbt— Pabauouvt    Bioht— 
Cbossino  Cdl-dk-Sao. 

While  a  street  railroad  has  a  "paramount  right  of  way"  In  a  street, 
where  its  rails  pass  an  intersecting  street,  which  Is  at  that  point  a  cul-de- 
sac,  the  exercise  of  such  right  must  be  exercised  with  ordinary  prudence^ 
In  view  of  tbe  physical  condition  of  the  locality. 

Appeal  from  trial  term,  Nassau  county. 

Action  by  Oliver  T.  Hewlett  and  another,  as  administrators  of 
the  estate  of  Townsend  J.  Hewlett,  deceased,  against  the  Brooklyn 
Heights  Railroad  Company.  From  a  judgment  in  favor  of  plaintiffs, 
defendant  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

John  L.  Wells,  for  appellant. 
A.  N.  Weller,  for  respondents. 
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JEXKS,  J.  There  are  errors  in  the  admission  of  testimony  which 
require  a  reversal  of  this  judgment.  The  action  is  to  recover  dam- 
ages for  the  death  of  plaintiffs'  intestate,  resultant  from  a  collision 
between  his  market  wagon  and  a  car  of  the  defendant,  operated  by  it 
upon  its  street  surface  railroad,  at  Myrtle  avenue,  in  the  borough  of 
Queens.  About  half  after  7  o'clock  p.  m.  on  March  2,  1900,  the 
plaintiff  drove  towards  Myrtle  avenue  from  Deboo  place,  and,  while 
turning  into  the  former  street,  the  car  came  into  collision  with  the 
wagon,  whereby  the  said  intestate  was  cast  down  to  his  death.  The 
complaint  was  that  the  car  came  with  great  speed  up  behind  said 
wagon,  and  that  the  motorman  carelessly,  negligently,  and  willfully, 
and  without  slacking  speed,  ran  the  corner  of  said  car  into  the  wagon 
rack  of  the  decedent.  There  was  testimony  given  by  the  several  wit- 
nesses for  the  plaintiffs  that  the  car  traveled  very  fast  or  at  a  high 
rate  of  speed.  Thus  the  plaintiff  both  pleaded  and  gave  in  evidence 
excessive  speed,  and  a  relative  lack  of  due  care  in  control  of  the  car, 
as  an  element  of  the  negligence  of  the  defendant.  The  plaintiffs 
called  one  Thompson,  who  took  certain  measurements  at  the  place  of 
the  accident  on  September  18,  1900,  about  a  week  previous  to  the 
trial.    He  was  then  asked  this  question: 

"Q.  Now,  did  you  take  the  time  of  the  cars  coming  from  the  point  which 
he  first  could  view  the  cars  as  they  were  coming  up?  Did  you  take  the  time 
of  the  cars  running  there  on  the  point  up  to  the  corner?  A.  Yes,  sir;  I  took 
it  seven  times,  I  believe.  Q.  And  bow  long  did  it  take  the  cars,  running 
from  200  feet,  or  from  that  point  where  you  could  see  the  car —  How  long 
were  they  running  that  distance?  (Objection  as  incompetent,  immaterial, 
and  improper.)  The  Court:  If  yon  are  prepared  to  show  that  the  running 
time  has  not  been  altered,  then  I  will  take  it.  By  the  Court:  Q.  When  were 
these  observations  that  you  made?  A.  Tuesday,  September  18th.  Defend- 
ant's Counsel:  I  object  to  It  on  the  ground  that  it  is  incompetent,  irrelevant, 
and  immaterial,  and  not  evidence  of  the  speed  of  this  car  on  this  night  when 
this  collision  occurred.  (Objection  overruled.  Defendant  excepts.)  Q.  Now, 
what  was  the  time  running  between  that  point  where  the  first  observation  and 
where  the  car  could  be  first  seen  to  the  corner?  A.  Seven  seconds,  at  the 
least.  I  took  the  observation  seven  times, — six  or  seven, — and  the  lowest  was 
seven  seconds.    The  average  was  from  seven  to  twelve  seconds." 

Motion  was  made  to  strike  oat  this  testimony,  which  waa  denied 
under  exception.  Proof  that  six  or  seven  different  cars  ran  a  cer- 
tain distance  in  respective  periods  varying  from  7  to  12  seconds,  in 
a  certain  part  of  September  18,  1900,  is  not  competent  evidence  of 
the  speed  of  a  car  over  the  same  distance  on  March  2,  1900.  The 
proof  given  shows  that  the  cars  on  September  18th,  and  within, 
presumably,  a  short  period  of  that,  one  day  varied  from  7  to  12  sec- 
onds, and  that  therefore,  even  within  that  short  space  of  time,  there 
was  no  uniformity  of  speed.  It  did  not  even  appear  that  the  condi- 
tions on  March  2d  and  September  18th  were  in  any  respect  common; 
e.  g.  whether  the  cars  observed  were  running  in  the  day  or  night, 
whether  the  cars  were  running  on  the  regular  schedule  or  under  an 
emergency  of  a  blockade,  or  whether  the  time-table  was  the  same. 

The  intestate  was  a  market  gardener,  who  went  to  market  four 
times,  three  times,  and  sometimes  once  a  week.  His  wife  was  asked 
this  question  by  the  learned  counsel  for  the  plaintiff:  "Q.  What 
would  he  average  each  load?    How  much  would  the  product  of  each 
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load  average?" — which  was  objected  to  as  incompetent,  immaterial, 
and  not  evidence  of  earning  capacity.  The  court  ruled,  "It  she 
knows,  she  may  state,"  and  an  exception  was  taken.  The  witness 
then  answered  that  he  would  average  from  ?30  to  f35  each  load.  It 
then  appeared  that  the  intestate,  employed  from  one  to  four  men, 
three  of  them  for  the  spring,  summer,  and  fall  months,  who  assisted 
in  raising  the  produce;  that  he  owned  80  acres  of  land,  which  he 
worked;  and  that  he  employed  horses,  wagons,  and  farm  implements 
in  the  business.  The  defendant  ag  un  moved  to  strike  out  the  testi- 
mony as  to  the  earning  capacity  and  the  products  of  the  farm,  as 
testified  to,  on  the  ground  that  capital  was  involved  in  the  earning 
capacity  of  this  man,  and  the  capital  went  to  earn  a  portion  of  the 
money  or  the  profits  testified  to  by  the  witness.  The  motion  was 
denied,  under  exception.  I  am  of  opinion  that  this  testimony  was 
not  evidence.  Masterton  v.  Village  of  Mt.  Vernon,  58  N.  Y.  391, 
396;  Read  v.  Railroad  Co.,  32  App.  Div.  503,  509,  53  N.  Y.  Supp.  209; 
Blate  V.  Railroad  Co.;  29  App.  Div,  388,  51  N.  Y.  Supp.  590;  Johnson 
v.  Railway  Co.,  52  Hun,  111,  114,  4  N.  Y.  Supp.  848.  The  reasons 
for  the  rule  of  exclusion  are  stated  at  length  in  the  Masterton  Case, 
supra,  and  again  in  the  Bead  Case,  supra,  by  Woodward,  J.,  and  hence 
it  is  unnecessary  to  restate  them.  In  the  Masterton  Case,  the  court, 
after  reviewing  the  decisions,  say,  per  Grover,  J. : 

"In  none  of  these  cases  Is  any  Intimation  ^ven  that  proof  may  be  given 
as  to  the  uncertain  future  profits  of  commercial  business,  or  that  the  amount 
of  past  profits  derived  therefrom  may  be  shown,  to  enable  the  Jury  to  con- 
jecture what  the  future  might  probably  be.  These  profits  depend  upon  too 
many  contingencies,  and  are  altogether  too  uncertain,  to  furnish  any  safe 
guide  In  fixing  the  amount  of  damages." 

Under  the  mle  laid  down  in  that  case,  the  plaintiffs  could  have 
proved  the  business  in  which  the  intestate  was  engaged,  its  extent, 
the  particular  part  transacted  by  him,  and,  if  they  could,  the  com- 
pensation usually  paid  to  persons  doing  such  business  for  others. 
The  testimony  admitted  stated  the  past  receipts  of  a  business,  not 
dependent  entirely  upon  personal  services,  but  which  involved  the 
use  of  capital,  some  80  acres  of  land,  horses,  wagods,  farm  imple- 
ments, and  the  labor  of  hired  servants,  while  the  receipts  admittedly 
varied  according  to  the  condition  of  the  markets. 

These  errors,  in  our  opinion,  necessitate  a  new  trial,  but  one  other 
exception  requires  comment.  The  learned  court  charged  the  jury 
that  the  defendant's  car  had  "no  paramount  right  of  way  there,"  and 
the  defendant  excepted  thereto.  The  intestate  was  turning  into 
Myrtle  avenue  from  Deboo  place,  which  bisected,  but  did  not  inter- 
sect. Myrtle  avenue,  or,  in  other  words,  which  ran  into  it,  forming  a 
cul-de-sac,  but  did  not  run  across  it;  nor  was  there  any  street  which 
ran  out  of  the  other  side  of  Myrtle  avenue,  so  as  to  form,  in  connec- 
tion with  Deboo  place,  practically  a  road  of  transit  over  Myrtle  ave- 
nue. It  is  well  settled  that  a  surface  street  railroad  car  has  a  para- 
mount right  of  way  over  the  part  of  a  street  covered  by  its  rails,  and 
lying  within  any  two  lines  of  corresponding  rails,  save  at  intersect- 
ing streets,  or  where  there  is  a  practical  continuation  of  a  bisecting 
street,  where  the  rights  of  the  car  and  of  the  vehicle  crossing  are 
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equal.  Huber  v.  Railroad  Co.,  22  App.  Div.  420,  48  N.  Y.  Supp.  38; 
Bahrens  v.  Bailroad  Co.,  53  Hun,  571,  6  N.  Y.  Supp.  224,  affirmed  in 
125  N.  Y.  702,  26  N.  E.  752;  O'Neil  v.  Railroad  Co.,  129  K  Y.  125, 
130,  29  N.  E.  84,  26  Am.  St.  Rep.  512.  The  reason  for  this  limitation 
is  plain,  and  is  given  by  Earl,  J,,  in  the  O'Neil  C^e,  supra.  The 
car  has  a  right  to  cross,  and  must  cross,  the  street;  and  the  vehicle 
has  a  right  to  cross,  and  must  cross,  the  railroad  track.  But  the 
reason  for  the  rule  ceases  where  there  is  no  cross  street  In  Bresky 
T.  Railroad  Co.,  16  App.  Div.  83,  45  N.  Y.  Supp.  108,  this  court,  per 
(Goodrich,  P.  J.,  said  that  this  paramount  right  mast  be  exercised  in 
a  reasonable  and  in  a  prudent  manner;  and  therefore  I  think  that, 
though  such  right  exists  where  the  rails  pass  a  cul-de-sac,  yet  the 
exercise  thereof  must  be  commensurate  with  the  obvious  difference 
between  the  unbroken  pert  of  a  street  and  the  part  where  broken  by 
the  entrance  of  a  cul-de-sac  which  is  used  by  vehiclesfor  access  to 
that  street.  For  though  the  vehicles  cannot  use  the  cul-de-sac  to 
cross  the  street,  which  necessarily  is  to  pass  over  the  rails,  they 
may  use  it  to  enter  the  street;  and  therefore  the  paramount  right 
must  be  exercised  with  ordinary  reason  and  prudence,  in  view  of 
this  use  and  the  physical  condition  of  the  locality.  For  example,  if 
a  motorman  knew,  or,  in  the  exercise  of  ordinary  care,  prudence,  and 
experience,  ought  to  have  known,  that  at  the  locality  in  qnestion 
vehicles  were  accustomed  to  enter  the  street,  and  that  the  condition 
of  the  entrance  was  such  as  warranted  such  vehicles,  when  managed 
with  the  same'degree  of  care,  to  encroach  temporarily  upon  the  track 
while  turning  into  the  street  from  the  cul-de-sac,  it  would  be  error 
for  the  court  to  refuse  a  request  to  charge  the  jury  that  this  para- 
mount right  must  be  exercised  with  such  ordinary  and  reasonable 
prudence  as  was  commensurate  with  such  circumstances.  Such 
qnalificiition  would  be  proper,  because  the  right  is  bat  x)aramonnt, 
and  not  exclusive.  The  Judgment  and  order  must  be  reversed,  and 
a  new  trial  granted. 

Judgment  and  order  reversed,  and  new  trial  granted ;   coats  to  abide  tlie 
eroit    All  cwicim 


MONTR  OSS  V.  FLYNN. 
{Supreme  Court,  Appellate  Division,  Second  Department.    July  26,  UOl.) 

■VIDEMOE— SUFFICIBNCT— COONTERCI^m. 

Defendant  testified,  In  support  of  a  counterclaim  for  |533  for  moner 
advanced  to  plaintiff  and  coal  furnished  her,  that  he  had  loaned  plaintiff 
.'^60  of  the  amount  in  monthly  payments;  but  he  admitted  that  he  atta- 
wards  borrowed  money  of  plnlntlfC,  and  repaid  It,  and  he  could  not  ex- 
plain -why  he  repaid  such  sums  -while  plaintiff  was  Indebted  to  him. 
Plaintiff  admitted  receiving  the  conl,  but  claimed  that  It  was  credited  on 
defendant's  board  bill,  and  the  latter  admitted  that  he  had  never  de- 
.manded  payment  therefor.  Defendant  was  shown  to  have  admitted  a 
4ebt  to  plaintiff,  and  testified  that  he  had  offered  to  pay  her  a  certain 
sum  In  settlement,  but  claimed  that  It  was  only  to  avoid  trouble.  HM 
not  BUfllclent  to  sustain  the  coonterclalm. 

Woodward,  3.,  dissenting. 
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Appeal  from  municipal  coart  of  city  of  New  York- 
Action  by  Snsan  Montross  against  Dennis  Fljnn.    From  a  judg- 
ment of  tlie  New  York  City  municipal  court  in  favor  of  defendant, 
plaintiff  appeals.    Reversed! 

Argued  before  GK)ODBICH,  P.  J.,  and  WOODWABD,  HIBSCQ- 
BEBG,  JENKS,  and  SEWELL,  JJ. 

B.  Stout  (Henry  A.  Monfort,  on  the  brief),  for  appellant. 
James  F.  Quigley,  for  respondent. 

HIRSCHBERG,  J.  The  plaintiff  sued  to  recover  the  sum  of 
f387.43,  of  which  sum  f 65  is  a  balance  for  defendant's  board  at  |5 
a  week  daring  the  year  ending  in  September,  1899;  f 62.43  is  for  in- 
terest at  4  per  cent,  upon  a  loan  of  fSOO,  made  by  plaintiff  to  defend- 
ant November  9,  1893,  the  principal  having  been  repaid  on  January 
21,  1897;  and  the  remainder,  viz.  |260,  being  for  loans  of  money  to 
defendant  at  different  times  in  the  spring  and  summer  of  the  year 
1899.  The  defendant  counterclaimed  in  the  sum  of  J533,  of  which 
sum  $360  is  for  money  advanced  to  the  plaintiff  between  January, 
1888,  and  October,  1899,  and  the  remainder,  viz.  fl75,  is  for  coal 
furnished  plaintiff  between  November,  1893,  and  July,  1898.  The 
learned  magistrate  found  in  favor  of  the  plaintiff,  and  allowed  her 
for  money  loaned,  a^^arently  all  during  tiie  months  of  May,  June, 
and  July,  1899,  the  sum  of  $259.50;  and  he  also  found  in  her  favor 
with  respect  to  the  item  of  interest,  f62.43.  He  rejected  her  claim 
for  a  board  bill  of  ?65.  Her  claim  as  allowed  was,  therefore,  $321.93, 
or,  as  figured  by  the  court,  $321.43.  But  he  found  in  favor  of  the  de- 
fendant for  his  entire  counterclaim,  viz.  $535,  and  rendered  against 
the  plaintiff  the  judgment  for  the  difference,  viz.  $213.57,  from  which 
she  now  appeals. 

The  judgment  is  not  sufficiently  supported  by  evidence  to  warrant 
its  affirmance.  While  the  defendant's  claim  is  supported  by  his 
oath  as  against  that  of  the  plaintiff,  the  general  circumstances  of 
the  case  so  far  weaken  it  as  to  render  the  result  reached  against  the 
weight  of  evidence,  and  so  to  justify  a  reversal.  Jacob  v.  Haefelien, 
64  App.  Div.  570,  66  N.  Y.  Sopp.  1007.  The  defendant  boarded  with 
the  plaintiff  about  13  years,  leaving  her  house  in  September,  1899. 
During  the  spring  and  summer  months  immediately  preceding  the 
latter  date  he  concededly  borrowed  from  her  considerable  sums  of 
money,  for  which  he  admitted  upon  the  trial  that  he  was  indebted 
to  her  in  a  balance  amounting  to  the  sum  of  $219.50.  The  fact  was 
undisputed  that  he  had  borrowed  from  her  the  sum  of  $500  in  1893, 
which  he  repaid  in  January,  1897.  Yet  he  was  allowed  to  recover 
f  .''.60  on  his  statement  that  he  had  loaned  the  plaintiff  that  amount  in 
weekly  items  of  $15  each  during  six  months  in  the  winter  of  1888. 
In  his  bill  of  particulars  this  item  originally  appeared  as  $260.  but,  on 
attention  being  called  to  the  fact,  when  he  gave  his  evidence,  that 
$15  per  week  for  six  months  would  amount  to  $360,  he  applied  for 
and  obtained  leave  to  amend  the  bill  of  particulars  by  adding  the 
extra  $100  to  it.  As  to  the  coal  bill,  he  "guessed"  that  he  sent  the 
plaintiff  about  seven  tons  of  coal  each  year  from  November,  1893, 
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to  July,  1898.    With  reference  to  the  circumstances  of  this  coal 
transaction,  he  testified  on  direct  examination  as  follows: 

"Q.  Tell  his  honor  under  what  circumstances  that  occurred.  A.  It  bad 
been  going  on  from  1893  to  189S.  Q.  Tell  us  what  she  said,  and  what  70a 
said.  A.  There  was  nothing  particular  said.  I  just  said  I  was  doing  biui- 
nesB  with  these  people,  and  I  furnished  her  with  coal  for  those  priyll^es. 
Q.  Did  you  send  it  down  to  the  house?  A.  It  was  always  sent  to  the  boose. 
Q.  Did  she  burn  it  up?  A.  She  burned  It.  Q.  There  was  nothing  said  about 
paying  for  It?  A.  Nothing  at  all.  Q.  But  you  know,  of  your  own  knowledge, 
that  the  coal  was  delivered  to  her  premises, — she  burned  it?  A.  Tea,  sir.  Q. 
Did  she  ever  say  anything  about  It?  A.  Yes.  Q.  What  did  she  say?  A.  I 
don't  remember  anything  about  it." 

And  on  cross-examination  he  testified: 

"Q.  Dild  you  have  a  conversation  with  Mrs.  Montross  [plaintiff].  In  whidi 
you  said  that  it  was  an  advantage  to  your  business  if  she  would  buy  tlM 
coal  from  these  people?  A.  It  was  to  my  interest  Q.  Did  you  ever  de- 
mand or  ask  her  for  this  money  for  the  coal?    A.  Never." 

He  was  asked  to  explain  why,  if  the  plaintiff  owed  him  $360  in 
1893  for  money  borrowed  by  her  in  1888,  he  then  borrowed  $500  fitmi 
her,  and  retnmed  it  in  1897  in  fall;  bat  was  able  to  make  no  explana- 
tion. Nor  could  he  explain  why  he  borrowed  and  repaid  her  from 
time  to  time,  notwithstanding  the  existence  of  the  alleged  coal  bilL 
He  testified: 

"Q.  And  after  that  yon  borrowed  money  from  her,  and  paid  her  back?  A. 
Paid  her  back.  Q.  Although  you  claim  she  owed  you  money  for  the  coal? 
A.  That  is  what  I  claim.  I  do.  Q.  Why  did  you  pay  this  money  back?  A. 
I  Just  paid  it  back;  that  was  all.  Q.  Is  that  the  explanation  you  give?  A 
Yes,  sir.  Q.  Notwithstanding  that  she —  A.  The  explanation  is  that  I  paid 
the  money  back.  Q.  Notwithstanding  that  she  was  indebted  to  yoo,  yon  paid 
the  money  back.  Why  did  you  pay  It  back?  A.  I  paid  it  back,  and  that  is 
all  there  Is  to  It" 

The  defendant's  claim  for  the  $360  of  alleged  money  loaned  was 
not  only  met  by  the  plaintiff's  unqualified  denial,  but,  as  a  claim,  was 
barred  by  the  statute  of  limitations  at  the  time  of  the  commence- 
ment of  this  action.  As  to  the  coal  claim,  she  admitted  that  the  de- 
fendant paid  for  coal  furnished  her,  but  alleges  that  the  amount  in 
each  instance  was  deducted  from  his  bill  for  board,  which  is  certainly 
a  more  reasonable  statement  than  that  of  the  defendant.  Bat  it  was 
proven  by  several  witnesses  that  the  defendant  admitted  at  and 
after  the  time  when  he  ceased  to  board  with  the  plaintiff  that  he  was 
in  her  debt.  He  testified  on  the  trial  that  he  offered  to  settle  with 
the  plaintiff  in- September,  1899,  by  paying  her  $200,  but  she  wanted 
$300.    He  said: 

"I  told  her  that  it  was  better  to  settle  this  case  out  of  court  I  did  not 
want  to  bring  up  this  stuff  In  court  I  wanted  to  settle  outside  of  court. 
She  said  she  wanted  i^OO  or  nothing.  I  said,  'You  can't  get  It  You  are  a 
robber.'    I  said  I  would  be  willing  to  give  her  $200." 

On  cross-examination  he  testified: 

"Q.  Where  did  you  tell  Mrs.  Montross  that  yon  would  pay  her  the  $200? 
A.  Upstairs.  Q.  Why  did  you  say  you  would  pay  the  $200,  when  yon  say 
she  owed  you  $535?  A.  I  says:  "Fhe  best  way  to  do  is  to  settle  this  thing 
out  of  court.  I  will  make  a  sacrifice.'  And  I  offered  her  $230  on  the  two 
hundred,— pay  two  hundred  and  thirty, — because,  1  said,  I  would  not  fro  to 
court  for  ten  thousand  dollars;  and  neither  I  would.    Q.  Yon  claim  you  dont 
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owe  her  a  cent?  A.  I  claim  I  don't  owe  her  a  cent  Q.  AmA  yon  made  the 
same  offer  before  Judge  McLoughlln?  A.  I  said,  'We  admit  It;'  that  up  to 
April  1,  1809,  me  and  Mrs.  Montross  were  cleared  up  to  that  date.  Q.  Didn't 
you  say  before  Judge  McLoughliu  that  you  owed  her  $220?  A.  I  admitted 
$220.  Q.  Why  did  you  admit  owing  her  that  money  If  she  owed  you  $535? 
(Objected  to.)  A.  I  admitted  on  those  grounds.  I  admitted  that  everything 
was  paid  to  the  1st  of  April.  I  admit  getting  this  $230.  There  was  ten  and 
a  half  that  we  supposed  was  paid.    I  admitted  that." 

It  is  difficult  to  reconcile  these  admissions  with  the  existence  of 
a  claim  for  any  amount  in  defendant's  behalf.  After  April  1,  1899, 
there  were  no  transactions  between  the  parties  except  that  the  de- 
fendant continued  to  board  with  the  plaintiff  until  September,  and 
to  borrow  money  from  her.  He  claims  to  have  paid  the  board  bill, 
but  not  the  borrowed  money;  at  least  to  the  extent  of  at  least 
$219.50,  or  $220.  If  everything  was  paid  on  both  sides  up  to  April 
1,  1899  ("me  and  Mrs.  Montross  were  cleared  up  to  that  date")>  it 
would  seem  to  follow  that,  on  the  defendant's  amission  of  a  subse- 
quently created  indebtedness,  the  plaintiff  was  entitled  to  judgment 
against  him.  In  no  view  of  the  case  conld  this  indebtedness  in  plain- 
tiff's favor  be  canceled,  and  judgment  lawfully  rendered  in  defend- 
.  ant's  favor,  because  of  transactions  occurring  prior  to  a  date  when 
the  accounts  were  "cleared." 

The  judgment  must  be  reversed,  and  a  new  trial  ordered;  costs 
to  abide  the  event,  as  terms  are  only  imposed  upon  the  appellant 
when  the  error  is  of  the  jury.  All  concur,  except  WOODWARD,  J., 
who  dissents. 


(63  App.  Div.  445.) 

METOAIiP  T.  CRYSTAL  BROOK  PARK  ASS'N. 

(Supreme  Court,  Appellate  Division,  Second  Department.    Jaly  25,  1901.) 

WIU.S— CONSTBUCTION— EasBHENT— PersONAI.  PRrVILKOB. 

Testator  bequeathed  to  a  daughter  all  of  a  certain  neck  of  land,  and  to 

another  daughter  a  neighboring  island,  and  the  will  provided  that  the 
second  daughter  should  always  have  the  privilege  of  spreading  any  hay 
that  she  might  cut  "in  the  harbor"  on  the  neck  given  to  the  other  daugh- 
ter. In  the  clauses  of  the  will  in  which  devises  of  real  estate  were  made, 
words  of  Inheritance  were  used,  but  they  were  not  used  in  connection 
with  the  provision  as  to  the  second  daughter's  right  to  spread  the  hay. 
Held,  that  it  was  not  the  intention  of  the  testator  to  create  an  easement 
.  as  appurtenant  to  the  island,  so  as  to  give  her  successors  the  right  to 
spread  the  hay  cut  thereon  on  the  neck,  but  that  a  mere  personal  right 
was  conferred. 

Appeal  from  trial  term,  Suffolk  county. 

Action  by  Charles  P.  Metcalf  against  the  Crystal  Brook  Park  Asso- 
ciation. From  a  judgment  in  favor  of  defendant,  plaintiff  appeala. 
A-flBrmed. 

Argued  before  (KX)DRIOB[,  P.  J.,  and  WOODWAED,  HIBSGH- 
BERG,  JENK8,  and  SEWELL,  JJ. 

Thomas  J.  Ritch,  Jr.,  for  appellant. 
A.  A.  Spear,  for  respondent. 

SEWELL,  J.  The  appellant  is  the  ovmer  of  an  island  In  Mount 
Sinai  harbor  known  as  "looker's  Island."    The  respondent  is  the 
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owner  of  the  mainland  near  said  island  known  as  "Crystal 
Neck"  or  "Tooker's  Neck."    Nathaniel  Tooker,  the  comuion  sou 
title,  died  in  1799,  leaving  a  will,  the  material  portions  of  whici 
as  follows,  tIz.: 

"Item.  I  give  and  bequeath  to  my  oldest  daughter  Hulda  Tooker 
neck  of  land  that  I  now  lire  on  call  [sic]  Christie  crook  neck  together  v 
the  salt  meadow  adjoining  said  neck.    •    •    • 

"Item.  I  give  and  bequeath  to  my  daughter  Nancy  Tooker  all  the  i 
der  of  my  lands  and  meadows  wbererer  they  may  be  found  either  o 
or  record  to  her  and  her  heirs  forever.  •  •  •  Also  It  is  my  wi 
Nancy  should  have  the  privilege  ahvays  of  spreading  hay  that  she  m 
In  the  harbor  on  the  neck  which  I  have  given  to  Huldata  and  of  cat 
through  said  neck  In  a  reasonable  manner." 

The  plaintiff  derived  title  to  the  island  through  mesne  convej 
from  Nancy  Tooker,  to  whom  the  island  passed  under  her  ft 
will.  The  title  to  CJrystal  Brook  neck  came  by  successive  o 
ances  to  the  defendant.  This  action  was  brought  by  the  plain 
recoTer  damages  for  being  prevented  from  spreading  on  the  n 
land  in  question  the  hay  cut  on  the  island.  The  vital  point 
plaintiff's  case  is  involved  in  the  constrnction  and  meaning 
should  be  given  to  the  clause  of  the  will  granting  this  privil< 
Nancy,  since  he  cannot  succeed  in  this  action  unless  the  pri 
granted  was  of  snch  a  character  as  to  be  in  the  nature  of  ai 
ment,  which  attached  and  passed  as  an  appurtenance  to  the  la 
vised  to  her.  It  is  quite  obvious  from  reading  the  will  that  n( 
easement  was  granted.  The  principal  requisite  of  an  easem 
that  it  be  imposed  upon  corporeal  real  property,  for  the  ben 
corporeal  real  proper^,  and  that  there  be  two  distinct  estates 
dominant  and  the  servient.  Bouv.  Inst.  1625;  Nellis  v.  Munso 
N.  Y.  453, 15  N.  E.  74.  Hie  will  did  not  provide,  in  terms  or 
plication,  that  Nancy  shall  have  the  privilege  of  spreading  or  c 
the  hay  cat  on  the  island,  or  from  any  other  land  devised  t 
No  distinct  dominant  estate  is  described  or  mentioned  in  the  ' 
which  the  privilege  could  attach  or  be  appurtenant.  The  conti 
that  the  clause  should  be  read  as  if  tiie  testator  had  writte 
is  my  will  that  Nancy  should  have  the  privilege  always  of  spn 
hay  that  she  may  cut  on  the  island,"  is  subject  to  the  objectio; 
snch  a  construction  requires  something  to  be  inserted  that  her 
tor  never  assented  to.  He  used  no  words  which  necessaril; 
nected  the  privilege  granted  with  the  occupation  or  enjoymi 
any  land  owned  or  devised  by  him.  There  is  nothing  in  the  i 
indicate  that  the  testator  intended  to  connect  the  privilege  gi 
with  another  tenement.  The  words  "hay  that  she  may  cut 
harbor,"  in  their  immediate  connection,  are  only  descriptive 
hay  that  may  be  spread,  and  have  no  reference  to  any  distinct 
or  parcel  of  land  to  be  benefited  by  the  grant  or  privilege.  The 
serve  to  identify  and  define  the  privilege  granted,  which  is  g( 
in  that  it  is  not  limited  to  the  island  or  to  the  land  owned  1 
testator.  It  is  only  by  the  use  of  plain  and  direct  language  of 
tator  that  it  should  be  held  that  he  created,a  right  in  the  nat 
aa  easement,  and  attached  it  to  one  parcel  of  land  as  the  dor 
estate,  and  made  the  other  servient  thereto  for  all  time  to 
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Clark  v.  Devoe,  124  N.  Y.  120,  26  N,  R  275,  21  Am.  St  Rep.  K52. 
It  is  clear  from  the  provisions  of  this  clause,  standing  alone,  that  the 
privilege  impressed  upon  the  land  was  intended  as  a  mere  personal 
privilege  or  right  in  gross  in  favor  of  the  plaintiff  grantor,  which 
terminated  with  her  death.  The  intention  of  the  testator  to  create 
an  easement,  right,  or  privilege  personal  to  the  plaintiff's  grantor 
also  appears  from  the  fact  that  the  grant  is  without  words  of  inherit- 
ance or  perpetuity,  which  was  then  necessary  to  convey  anything 
more  than  a  life  estate.  Prior  to  the  adoption  of  the  Revised  Stat- 
utes (1  Rev.  St.  p.  748),  in  1830,  the  term  "heirs,"  or  other  words  of 
inheritance,  were  required  to  create  or  convey  an  interest  in  fee. 
It  is  a  familiar  proposition  that  a  testator  is  always  presumed  to  use 
the  words  in  which  be  expresses  himself  according  to  their  strict  and 
primary  acceptation,  unless  from  the  context  of  the  will  it  appears 
that  he  has  used  them  in  a  different  sense.  Harvey  v.  Olmsted,  1 
N.  Y.  483.  It  is  evident  that  the  testator  knew  that  words  of  in- 
heritance were  necessary,  from  the  use  of  them  in  the  clauses  of  the 
will  devising  the  real  estate;  and  the  omission  of  them  in  granting 
the  privilege  must  be  construed  as  evidence  of  his  intention  to  limit 
the  grant  to  the  lifetime  of  Nancy.  The  whole  instrument  shows  an 
unmistakable  intention  that  the  privilege  should  not  be  permanent, 
or  apply  to  any  one  but  the  grantee  named.  That  was  the  estab- 
lished construction  of  a  devise  containing  no  words  of  limitation  at 
the  time  of  the  making  of  the  will.  It  is  the  literal,  and  hence  nat- 
ural, interpretation  of  the  language  used,  and,  as  the  parties  stand 
in  the  place  of  their  common  grantor,  each  is  held  to  a  strict  con- 
struction of  the  words  of  the  grant.  We  havej  therefore,  come  to  the 
conclusion  that  the  grantees  of  Nancy  Tooker  did  not  become  en- 
titled to  spread  their  hay  upon  the  land  devised  to  Huldah,  and  that 
the  acts  of  the  plaintiff  in  spreading  his  hay  upon  the  defendant's 
lands  were  unlawful,  that  the  defendant  did  not  interfere  with  any 
rights  of  the  plaintiff  in  removing  the  hay,  and  that  the  judgment 
shonld  be  afBrmed,  with  costs.    All  concur. 


(63  App.  01v.  27a) 

WILUAMS  V.   BEDFORD   BANK. 

(Supreme  Oonrt,  Appellate  Division,  Second  Department    JrAy  25.  ISOl.) 

1.  BrATtiTK  OF  Frauds— Debt  of  Another. 

Where  the  title  to  real  estate  U  transferred  to  a  trustee  for  the  benefit 
of  a  second  mortpngee,  an  oral  contract  by  the  latter  with  the  first  mort- 
gapee.  In  ■which  the  second  mortpagee  agrees  to  pay  certain  taxes  on  the 
mortgaged  premises,  Is  not  a  contract  to  answer  for  the  debt  of  another, 
and  hence  not  within  the  statute  of  frauds. 

a.  (30HTRACT8 — COWSIDKRATIOS— BOFFICIKNCT. 

An  agreement  by  a  first  mortgagee,  having  a  present  right  to  foreclose 
a  mortgage,  not  to  do  so,  is  a  sufllcient  consideration  to  support  a  con- 
tract with  the  second  mortgagee  that  the  latter  would  pay  taxes  on  the 
mortgaged  premises. 
S.  Same— Evidence— SuFFiciBNCT. 

Plaintiff's  agent  testified  that  defendant's  agent  told  the  former  over 
the  telephone  that  defendant,  who  was  the  second  mortgagee,  would  pay 
certain  taxes  If  plaintiff,  who  was  the  first  mortgagee,  would  not  fore- 
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dose  blB  mortgase,  and  plalntUTs  agent  then  agreed  to  watt 
from  defendant's  agent,  offering  to  pay  such  taxes  if  tbe  pro] 
not  sold  by  the  mortgagor,  was  Introduced.  Held  sufficient  evld 
contract  to  pay  tbe  taxes  to  go  to  the  Jury,  in  an  action  by  the  i 
gagee  for  breach  thereof. 

Appeal  from  mnnicipal  conrt,  borough  of  Brooklyn,  First 
Action  by  Mary  A.  Williams,  as  executrix  of  Wallace  W.  "V 

deceased,  against  the  Bedford  Bank.    From  a  judgment  of 

Tork  city  municipal  coart,  dismissing  the  complaint,  plai 

peals.    Reversed. 
Argued  before  GOODRICH,  P.  J.,  and  WOODWAIID,  I 

BERG,  JENKS,  and  SEWELL,  JJ. 

Elisha  W.  McGuire,  for  appellant. 
Jesse  Steams,  for  respondent. 

GOODRICH,  P.  J.    The  plaintiff,  as  execntrix  of  the  las 

her  husband,  held  an  overdue  mortgage  of  f  3,000  on  the  pre 
83  Gold  street,  Brooklyn.  The  defendant  held  a  second  i 
on  the  same  premises,  the  title  to  which  premises  was  hel 
Haskell  for  the  benefit  of  the  bank.  There  were  unpaid  taxt 
premises.  The  plaintiff  alleges  that  the  defendant,  in  consi 
that  the  plaintiff  would  delay  foreclosure,  promised  to  pay  tl 
that  she  did  delay  until  after  the  defendant  refused  to  fulfill 
ise;  and  that  on  a  subsequent  foreclosure  there,  was  a  defl< 
$261.  The  promise  to  pay  is  contained  in  correspondence 
yersation  between  the  parties,  Cooke  acting  at  the  requei 
plaintiff,  as  follows: 

"Dear  Sir:    I  have  been  looking  for  a  letter  from  you  regarding 
ment  of  taxes  on  83  Gold  street.  Hall  property.    Kindly  advise  me 
sion  regarding  the  matter. 

"Yours,  etc.,  J.  H. 

The  answer  from  Smith,  the  vice  president  and  cashier  o 
fendant,  was  as  follows: 

"Bedford  Bank,  Brooklyn,  N.  T.,  January  i 
"Mr.  J.  H.  Oooke,  156  Hooper  Street— Dear  Sir:  Reply  to  your 
Tbe  delay  Is  occasioned  by  the  statement  of  Mr.  Hall  that  he  ha 
on  for  the  Gold-Street  house,  and  expects  to  close  It  If  It  is  not  sol 
pay  the  taxes.  Mr.  Hall  was  here  on  the  matter  this  a.  m.  Hop< 
taxes  assumed.    I  am  sure  the  matter  will  be  settled  this  week. 

"Yours,  truly,  H.  M. 

About  the  same  time  Cooke  had  a  conversation  with  Sn 
the  telephone,  as  shown  in  the  following: 

"The  Court:  What  did  he  say;  give  us  the  conversation?  A.  I 
can't  wait  any  longer  for  the  payment  of  these  taxes;  we  have  to  < 
our  action.'  He  said  he  would  like  to  have  us  wait  a  few  days, 
were  then  negotiating  the  sale  of  this  property,  and  that  it  would  1 
up  that  week,  and.  If  we  would  wait  he  would  see  that  the  taxes  i 
and  1  agreed  to  wait" 

The  court  dismissed  the  complaint,  but  the  justice's  ret 
not  show  on  what  ground;  whether  because  there  was  no 
or  because  the  contract  was  void  under  the  statute  of  frauds 
latter,  there  must  have  been  a  contract,  for  the  plea  of  th( 


Digitized  by 


Google 


Sup.  Ct.)  m'kelvey  v.  uabsh.  541 

of  frauds  presumes  the  existence  of  a  contract,  which,  except  for 
the  statute,  would  be  valid.  It  does  not  seem  to  me  that  this  is  a 
case  within  that  part  of  the  statute  of  frauds  which  requires  a  con- 
tract to  pay  the  debt  of  another  to  be  in  writing.  The  bank  had  a 
mortgage  on  the  property,  and,  in  addition  to  this,  the  title  was  held 
by  Haskell  for  its  benefit,  and  in  its  stead.  It  is  true  that  the  bank 
was  not  indebted  to  the  city  for  the  taxes  in  the  sense  that  it  would 
have  been  indebted  upon  a  written  contract,  or  that  an  action  could 
have  been  brought  against  it  by  the  city  to  recover  the  amount  of  the 
tax.  No  more  was  the  tax  the  debt  of  the  former  owner.  Hence 
the  debt  was  not  the  debt  of  another,  and  the  statute  of  frauds  has 
no  application  to  the  situation. 

The  plaintiff  had  a  present  right  to  commence  her  action  for  fore- 
closure. On  the  promise  of  the  bank  to  pay  the  taxes,  the  foreclos- 
ure was  delayed.  It  is  well  settled  that  a  valid  agreement  for  delay 
in  the  enforcement  of  a  debt  is  a  sufficient  consideration  for  a  prom- 
ise to  pay  the  debt.  Gary  v.  White,  52  N.  Y.  138.  The  evidence 
was  sufficient  to  require  a  submission  to  the  jury  of  the  question 
whether  there  was  a  promise  to  pay  the  taxes,  and  whether,  in  view 
of  that  jiromise,  the  foreclosure  was  delayed,  and  it  was  therefore 
error  to  dismiss  the  complaint.    The  judgment  should  be  reversed. 

Judgment  of  the  municipal  court  reversed,  and  new  trial  ordered;  costs 
to  abide  the  event    All  concur. 


(63  App.  Div.  896.) 

McKBLVBT  V.  1£ABSB. 

(Supreme  Ooart,  Appellate  Division,  Second  Departmmt    Inly  2B,  IML) 

1.  Faux  Ikfribokmbnt— Infobmatioh— Dbpobition— Sufticibkot— Hbabsat— 

JURISDlCTIOir. 

Under  Code  Cr.  Proc.  {  148,  providing  that  the  depositions  taken  by  a 
magistrate  In  support  of  an  Information  must  set  forth  the  facts  tending 
to  establish  the  commission  of  the  crime  and  the  guilt  of  the  defendant, 
deposition  founded  merely  on  Information  derived  from  the  sworn  state- 
ment of  a  third  person,  which  statement  was  not  Included  In  the  deposi- 
tion, was  InsnfBcient  to  give  a  magistrate  Jurisdiction  to  issue  a  warrant 
for  the  arrest  of  the  person  charged. 
IL  Saks — Liability  ov  Magistrate. 

Where  a  magistrate  on  a  deposition  insufficient  to  give  jurisdiction 
Issues  a  warrant  for  the  arrest  of  a  person,  he  is  liable.  In  an  action  for 
false  imprisonment,  for  damages  occasioned  by  the  arrest. 

9.  Bame — Damages. 

Where  plaintiff  was  arrested  on  a  charge  of  felony  on  an  unlawful 
warrant,  imprisoned  seven  hours,  and  compelled  to  remove  her  clothing, 
for  purposes  of  search,  in  a  room  where  she  was  exposed  to  the  gaze  of 
pa88er»-by,  a  verdict  of  $800  damages  was  not  excessive. 

Appeal  from  trial  term,  Richmond  county. 

Action  by  Ella  B.  McKelvey  against  Nathaniel  Marsh.  From  an 
order  of  the  supreme  court  setting  aside  a  verdict  in  favor  of  plain- 
tiff, and  granting  a  new  trial,  jdaintiff  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSOH- 
BERG,  JENKS,  and  SEWELL,  JJ. 
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Howard  R  Bayne,  for  appellant 
8.  F.  Bawson,  for  respondent. 

HIB8CHBEBG,  J.  The  plaintiff  Bues  to  recover  dama 
false  imprisonment  because  of  her  arrest  and  incarceration,  p 
to  a  warrant  issued  by  the  defendant,  a  city  magistrate  of 
ough  of  Richmond,  on  a  charge  of  arson  in  the  first  degree.  1 
was  tried  at  the  Richmond  circuit,  and  resulted  in  a  verdict 
plaintiff,  under  instructions  to  the  jury  that  the  informati< 
which  the  warrant  was  issued  was  insufficient  to  confer  jnrif 
On  the  motion  for  a  new  trial  upon  the  minutes,  the  learn 
justice  concluded  that  the  complaint  or  deposition  was  vali 
the  omission  of  the  word  "willful"  in  charging  the  offense 
material,  inasmuch  as  the  appropriate  section  of  the  Penal  O 
distinctly  alleged  to  have  been  violated;  that  the  deposit 
ficiently  stated  facts  tending  to  prove  the  commission  of  th< 
and  that,  if  the  magistrate  made  a  mistake  in  determining 
flciency  of  the  complaint,  such  mistake  did  not  render  him  1 
an  action  for  false  imprisonment. 

The  authority  of  the  magistrate  can  be  found  only  in  1 
visions  of  sections  148-150  of  the  Code  of  Criminal  Procedur 
not  claimed  that  he  has  jurisdiction  to  arrest  at  will,  but 
compliance  with  the  requirements  of  these  sections. 

Section  148  provides  that: 

"When  an  Information  la  laid  before  a  magistrate,  of  the  comm 
a  crime,  he  must  examine  on  oath  the  Informant  or  prosecutor,  and 
nesses  he  may  produce,  and  take  their  depositions  In  writing,  and  ca 
to  be  subscribed  by  the  parties  making  tLem." 

Section  149  provides  that: 

"The  depositions  most  set  forth  the  facta  stated  by  the  prosecntoi 
witnesses,  tending  to  establish  the  commission  of  the  crime  and  ih< 
the  defendant" 

And  section  150  provides  that: 

"If  the  maj^lstrate  be  satisfied  therefrom,  that  the  crime  complain* 
been  committed,  and  that  there  is  reasonable  ground  to  believe  tba 
fendant  has  committed  it,  he  must  issue  a  warrant  of  arrest." 

In  Swart  v.  Kickard,  148  N.  Y.  264,  42  N.  K  665,  the  < 
appeals  held  that  great  latitude  of  construction  should  be  i 
in,  in  determining  the  sufQciency  of  a  criminal  deposition,  vi 
proceeding  based  thereon  is  attacked  collaterally,  as  in  ai 
for  false  imprisonment.  In  that  case  it  was  not  controvert 
the  commission  of  the  crime  of  burglary  was  sufficiently  s 
the  deposition,  and  the  allegation  to  the  effect  that  the  accuG 
at  that  time  "prowling"  around  near  the  premises  was  held 
statement  of  fact  sufficient  to  justify  the  magistrate  in  dete 
that  there  was  reasonable  ground  to  believe  them  guilty  of  tl 
charged.  It  has  been  repeatedly  held,  however,  that  some 
circumstance  must  appear  tending  to  establish  the  guilt  of 
cused,  and  that  an  allegation  based  on  information  and  I 
Insufficient.  Tracy  v.  Seamans,  7  N.  Y.  St.  Rep.  144;  Jonee 
rington  (Sup.)  5  N.  Y.  Suppt  209;  Warner  v.  Perry,  14  Hi 
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£lodgett  T.  Bace,  18  Hun,  132;  People  v.  Pratt,  22  Hun,  300;  Loomia 
-V.  Kender,  41  Hun,  268;  People  v.  Olmsted,  74  Hun,  323,  26  N.  Y. 
Supp.  818;  C!omfort  v.  Pulton,  39  Barb.  56;  People  t.  Cramer,  22 
App.  Div.  189i  47  N.  Y.  Supp.  1039;  Hewitt  v.  Newburger,  141  N, 
Y.  538,  36  N.  E.  593.  The  decision  in  Swart  v.  Rickard,  supra,  m 
DO  respect  impairs  the  doctrine  of  these  cases.  On  the  contrary. 
Judge  Martin  said  (page  269,  148  N.  Y.,  and  page  666,  42  N.  E.): 

"Th^  case  of  Blodgett  v.  Hace,  18  Hnn,  132,  and  similar  cases  cited  by  the 
resix>iident,  are  to  tbe  effect  tbat  an  affidavit  or  complaint  upon  which  a 
-warrant  of  arrest  Is  issued,  made  upon  information  and  b^iet  only,  or  upon 
hearsay,  or  mere  suspicion,  Is  Insiifliclent  to  confer  Jurisdiction  upon  a  magis- 
trate as  to  the  person  of  a  defendant,  and  tbat  a  warrant  Issued  without 
such  jurisdiction  affords  no  protection  against  a  charge  of  Illegal  arrest  Tbe 
cases  referred  to  are  clearly  distinguishable  from  this,  and  are  not  In  conflict 
-with  tbe  conclusion  we  have  reached.  In  those  cases  no  facts  were  stated. 
In  this  the  deposition  contained  a  statement  of  facts  which  was  sufficient  to 
call  upon  the  magistrate  for  judicial  consideration  and  determination,  and 
tended  to  prove  the  guilt  of  tbe  respondent." 

Indulging  in  the  wideat  latitude  of  construction  consistent  with 
the  maintenance  of  a  judicial  attitude,  it  would  still  seem  impossi- 
ble to  find  in  the  deposition  in  this  case  the  statement  of  any  fact 
in  any  degree  tending  to  prove  the  plaintiff's  guilt.  This  deposition 
18  confessedly  made  upon  information  only,  and  is  as  follows: 

•Teter  Seery,  of  No.  157  East  07tb  Str.,  B.  of  M.  (avenue)  street,  aged 
years,  occupation  lire  marshal,  being  duly  sworn,  deposes  and  says,  that  on 
the  27th  day  of  December,  1898,  hi  the  borough  of  Richmond,  In  the  city  of 
New  York  and  county  of  KIchmond,  at  Grant  City,  one  Ellen  B.  McKelvey 
violated  section  486  of  the  Penal  Code  of  the  state  of  New  York  by  setting 
on  fire  a  certain  dwelling  located  on  Washington  avenue,  Grant  City,  In  tbe 
nlgbttlme,  in  which  there  was  at  the  time  a  human  being,  to  wit,  one  Wonde 
IL,awrence.  The  Information  on  which,  this  complaint  is  founded  has  been 
received  from  the  said  Wonde  Lawrence,  who  In.  his  sworn  statement  has 
stated  that  the  said  Ellen  B.  McKelvey  had  offered  to  give  him  (Wonde  Law- 
rence) the  sum  of  one  hundred  dollars  ($100»Vioo)  If  he  would  Are  the 
place.  Wherefore  dsponent  prays  that  said  defendant  may  be  apprehended 
and  dealt  with  according  to  law."  -  * 

Here  is  a  deposition  which  the  complainant  states  is  founded  on 
information  received  from  Wonde  Lawrence,  and  that  information 
appears  to  be  conHned  to  a  sworn  statement,  not  produced,  in  which 
I^wrence  is  alleged  to  have  stated  that  the  plaintiff  offered  to  give 
him  flOO  to  fire  the  place.  There  is  no  allegation  that  the  plaintiff 
did  make  the  offer,  but  only  tbat  Lawrence  said  so.  It  may  be  con- 
ceded that  the  deposition  would  have  been  good  had  it  terminated 
with  the  positive  allegation  that  the  plaintiff  had  committed  the 
crime  charged,  in  violation  of  section  486  of  the  Penal  Code.  But 
when  to  this  positive  allegation  was  added  a  statement  indicating 
that  the  aflSant  had  no  personal  knowledge  whatever  of  the  occur- 
rence, but  was  making  the  charge  solely  upon  information,  and  that 
information  was  exhibited  to  be  mere  hearsay,  it  is  plain  that  there 
was  no  real  evidence  presented  to  the  magistrate  upon  which  a 
judicial  determination  could  be  lawfully  predicated,  and  that  he  was 
therefore  without  jurisdiction  to  imprison  the  accused.  Had  the 
complaint  set  forth  an  investigation  conducted  by  the  complainant 
in  his  official  capacity  as  fire  marshal,  with  the  result  stated  on  in- 
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fonnation  and  belief,  a  different  question  might  have  been  pres< 
But  no  such  suggestion  is  in  the  record  or  on  the  brief.  Nor  < 
be  said,  aa  claimed  by  the  learned  counsel  for  the  respondent 
the  damages  are  excessive.  "Where  an  innocent  woman  is  ari 
on  an  unlawful  warrant,  on  the  charge  of  the  commission 
heinous  crime,  supported  solely  upon  the  allegation  that  som 
told  somebody  that  she  once  offered  another  money  to  do  the 
and  she  is  imprisoned  seven  hours,  and  stripped  naked  befoi 
gaze  of  strange  men,  a  verdict  of  $800  for  the  illegal  indignity  c 
be  said  to  be  excessive. 

The  order  should  be  reversed,  and  a  judgment  in  favor  ( 
plaintiff  directed  to  be  entered  upon  the  verdict  of  the  jury. 

Order  reversed,  and  Judgment  in  favor  of  the  plaintiff  directed 
entered  on  the  verdict,  witli  costs.    All  concur. 


(63  App.  DIv.  283.) 

In  re  SEAVBR'S  WILU 

(Supreme  Oonrt,  Appellate  Division,  Second  Department.    Tnly  25,  I 

1.  Tbarbfbb  Tax— Afpointmknt— Exercibe. 

The  transfer  tax  law  (section  220)  imposes  a  tax  on  transfer  of  pi 
by  will  of  the  value  of  $500.  Section  221  excepts  from  such  taJ 
erty  passing  by  such  transfer  to  a  son,  unless  it  Is  personal  propc 
the  value  of  $10,000,  or  more.  Section  220  also  provides  that  the  « 
of  a  power  of  appointment  shall  be  deemed  a  transfer.  Decede 
the  Income  of  a  fund  to  his  brother's  widow,  with  power  of  appoli 
by  will,  which  she  exercised  In  favor  of  her  son.  ()n  her  death  th 
was  appraised  at  less  than  $10,000.  Held  that,  for  purposes  of  ta: 
it  was  to  be  regarded  as  passing  from  the  mother  to  tlte  son,  an 
therefore  exempted  from  taxation  by  section  221. 

Si   BaUB — ASBEBBMSNT— JnniSDICTION. 

Under  the  transfer  tax  law  (section  229),  giving  the  surrogate 
Jurisdiction  to  grant  letters  testamentary  on  the  estate  of  a  de 
chargeable  with  the  tax  jurisdiction  to  determine  all  questions  r 
thereto,  the  surrogate  of  the  county  where  the  widow  died  had  Ju 
tion,  and  not  the  surrogate  of  the  county  where  decedent  died. 

Appeal  from  surrogate's  court,  Westchester  county. 

Proceedings  by  the  state  comptroller  for  the  appointment 
appraiser  to  assess  the  value  of  certain  funds  over  which  Oli 
Seaver  exercised  a  power  of  appointment,  conferred  by  the  ti 
William  A.  Seaver,  deceased.    From  a  decree  of  the  surrogate 
ing  that  he  had  no  jurisdiction,  the  comptroller  appeals.    A& 

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HII 
BERG,  JENKS,  and  SEWELL,  JJ. 

Frank  M.  Buck,  for  appellant. 

William  E.  Carnochan  (Herbert  Parsons,  on  the  brief),  t 
spondent  the  Metropolitan  Trust  Company, 
Charles  Newton,  for  respondent  Seaver. 

GOODRIGH,  P.  J.    William  A.  Seaver  died  in  1883,  leav 
will,  which  waa  admitted  to  probate  by  the  surrogate  of 
Chester  county,  who  issued  letters  testamentary  thereundw  1 
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Metropolitan  Trust  Company.    The  will  contained  the  following  pro- 
'  vision: 

"Elerenth.  It  is  also  my  will,  and  I.  William  A.  Seaver,  direct  my  execu- 
tors, to  apply  to  the  use  of  Olive  M.  Seaver,  widow  of  my  brother,  Lncas 
Seaver,  daring  her  life,  the  Interest  or  Income  of  ten  thousand  dollars,  which 
sum  of  ten  thousand  dollars  must  be  set  apart  for  the  object  stated,  as  here- 
Inafter  directed;  and  I  give  to  the  said  Olive  M.  Seaver  the  absolute  pow» 
of  disposing,  giving,  and  bequeathing  the  said  sum  of  ten  thousand  dollars 
by  last  will  and  testament  in  such  manner  as  she  may  think  proper." 

Olive  died  in  1899,  heing  at  the  time  a  resident  of  Erie  county. 
She  left  a  Will,  in  which  she  exercised  the  said  power  of  anoint- 
ment in  favor  of  her  son,  Luke.  The  will  was  admitted  to  probate 
by  the  surrogate  of  Erie  county,  and  in  proceedings  before  him,  at 
which  the  comptroller  appeared,  the  fund  was  appraised  at  less  than 
f  10,000,  and  paid  over  to  Lake.    The  decree  contained  a  clause: 

"It  appearing  from  the  appraiser's  report  that  the  value  of  the  personal 
property  is  under  ten  thousand  ($10,000),  and  within  the  exceptions  and  lim- 
itations, I  find  that  the  estate  is  not  taxable." 

Subsequently  the  state  comptroller  instituted  the  present  proceed- 
ing before  the  surrogate  of  Westchester  county,  asking  the  ap- 
pointment of  a  transfer  tax  appraiser  to  assess  and  fix  the  value  of 
said  transfer  and  the  tax  thereon.  An  appraiser  was  appointed, 
who  reported  that  the  title  to  the  fund  passed  directly  frwn  the 
testator,  William  A.  Seaver,  to  Luke,  a  nephew,  and,  as  the  fund 
was  more  than  f 500,  that  a  transfer  tax  was  due,  under  section  220, 
c.  284,  Laws  1897.  On  appeal  the  surrogate  reversed  the  award, 
holding  that  he  had  no  jurisdiction,  on  the  ground  that  the  surro- 
gate's court  of  Erie  county  was  the  only  court  having  jurisdiction  of 
the  proceedings.    Prom  that  decree  the  comptroller  appeals. 

Thus  we  have  two  questions  presented  for  our  decision — ^EMrst, 
whether,  for  the  pui-poses  and  within  the  meaning  of  section  220, 
the  title  passed  under  the  will,  instead  of  under  the  power;  and, 
second,  whether  the  decree  of  the  surrogate  of  the  county  of  Erie 
is  res  adjudicata  upon  the  people. 

Section  220,  c.  284,  of  the  tax  law  provides  that: 

"Whenever  any  person  or  corporation  shall  exercise  a  powor  of  appoint- 
ment derived  from  any  disposition  of  property  made  either  before  or  after 
the  passage  of  this  act,  snch  appointment  when  made  shall  be  deemed  a 
transfer  taxable  under  the  provisions  of  this  act  in  the  same  manner  as 
though  the  property  to  which  said  appointment  relates  belonged  absolutely 
to  the  donee  of  such  power  and  had  been  bequeathed  or  devised  by  such 
donee  by  will." 

The  words  clearly  imply  that  the  transfer  tax  is  due  upon  and 
by  reason  of  the  exercise  of  the  appointment,  and  when  and  where 
it  is  made.  I  do  not  mean  to  intimate  that  the  actual  title  to  the 
fund  for  other  than  taxing  purposes  was  derived  from  the  mother. 
The  contrary  proposition  is  true.  But  section  220  explicitly  de- 
clares that  it  is  the  exercise,  and  not  the  creation,  of  a  power  of 
appointment  which  effects  the  transfer  upon  which  the  tax  is  en- 
forced. Hence  the  fund  must,  for  taxing  purposes,  be  r^arded 
as  having  passed  from  mother  to  son,  and  the  case  is  governed  by 
section  221,  and  not  by  section  220.  This  is  the  rule  laid  down  in 
71  N.T.S.— 36 
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Be  Vandepbilt'B  Estate,  163  N.  Y.  597,  57  N.  E.  1127;  in  Be 
Estate,  167  N.  Y.  227,  60  N.  E.  439;  in  Re  Potter's  Estate,  E 
Div.  212,  64  N.  Y.  Snpp.  1013.   . 

Secondly.  The  surrogate  of  Erie  county  had  jarisdiction 
subject-matter,  under  section  229  of  the  tax  law,  and  his 
is  conclusive  against  the  comptroller,  who  appeared  and  parti 
In  the  proceedings. 

For  both  or  either  reason  thus  stated,  the  decree  of  the  soi 
should  be  affirmed,  with  costs  to  each  respondent.    All  cone 


(68  App.  DlT.  204.) 

LBONABD  ▼.  HABNET  et  sL 

(Supreme  CTonrt,  Appellate  Division,  Secoud  Department    July  25, 

L  Wills— LiFB  Poucr— Bb<)UK8T. 

Where  testator  bequeaths  to  his  wife  an  Insurance  policy  wbid 
terms,  is  payable  to  bis  legal  representatives  or  assigns,  the  word 
representatives"  are  not  to  be  taken  in  their  technical  sense, 
proceeds  of  the  policy  go  to  the  wife,  instead  of  the  execotrix. 

1,  Savb— Leoatee  as  EzEcnTRiz— Suit  IndividuaiiLT— Actiov  as  Ex 

— ^APPBAL — ESTOFFKL. 

Where  a  wife  who  Is  executrix  of  the  wUl  of  her  husband  sc 
legatee  under  the  will  for  the  proceeds  of  a  life  policy,  and  Judg 
rendered  against  her,  and  subsequent  to  an  appeal  she  recovers 
ceeds  of  the  policy  In  a  suit  as  executrix,  such  recovery  is  no 
for  dismissing  her  appeal.  Inasmuch  as  the  plaintiff  acts  in  eact 
a  different  capacity. 

t,  Bamb — BniT  BT  Leoatee — Statitteb. 

Code  Civ.  Proc.  f  1819,  providing  that  after  the  expiration  of  c 
from  the  granting  of  letters  testamentary  a  person  entitled  to  f 
share  may  malutain  an  action  against  the  executor,  has  no  api 
to  the  case  of  a  wife,  to  whom  the  proceeds  of  an  insurance  c 
are  bequeathed,  suing  the  Insurance  company  for  the  amount 
policy. 

Appeal  from  special  term,  Kings  county. 

Action  by  Henry  W.  Leonard,  as  executor  of  the  last  will  a 
tament  of  Antonietta  Harney,  deceased,  against  William  H.  I 
impleaded  with  the  Provident  Savings  Life  Assurance  Society, 
a  judgment  dismissing  the  complaint,  plaintiff  appeals.    Be 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HI 
BERG,  and  JENKS,  JJ. 

James  Stikeman,  for  appellant. 
James  E.  Chandler,  for  respondents. 

GOODRICH,  P.  J.  On  February  3,  1887,  William  A.  Han 
plied  to  the  Provident  Savings  Life  Assurance  Society  of  Nei 
for  an  insurance  of  |10,000.  The  application  contained  t 
lowing: 

"(S)  Name  In  full  of  the  beneficiary  for  whose  benefit  the  insui 
applied  for:  To  whom  1  may  direct  in  my-  will.  •  •  •  I  hereb 
to  the  Provident  Savings  Life  Assurance  Society  of  New  Tork  for  a 
ance  of  ten  (10)  thousand  dollars,  payable  at  my  death,  •  •  •  u 
of  and  for  the  benefit  of  my  estate  as  I  may  direct  In  my  wlU." 
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The  policj  was  issued  on  the  next  day,  and  contained  the  promise 
>f  the  assurance  society  "to  pay  to  William  H.  Harney  (the  bene- 
Sciary  under  this  policy),  or  to  the  legal  representatives  or  assigns 
[>f  said  beneficiary,"  the  sum  of  flO.OOO.  The  insured  was  mar- 
ried at  the  time  of  the  issuance  of  the  policy,  but  his  wife  died 
in  July,  1893.  He  married  the  plaintifF  in  August,  1894,  and  died 
in  November,  1898.  He  left  a  last  will,  dated  December  18,  1894, 
in  which  he  bequeathed  to  his  wife,  Antonietta  Harney,  the  plaintiff, 
the  policy  in  question,  subject  to  the  rights  of  one  Jaquith  under  an 
assignment.  In  November,  1891,  the  insured  assigned  to  Jaquith 
the  policy  of  insurance  as  security  for  indebtedness,  which  at  the 
time  of  his  death  amounted  to  f7,391.92.  The  will  contained  a  pro- 
vision as  follows: 

"TblrcL  Inasmnch  as  mj  children  are  legatees  to  a  large  amount  under  the 
last  will  of  my  father,  I  have  made  no  further  provision  for  them  In  this, 
my  will,  bat  I  have  made  .the  provlalons  herein  for  my  wife,  as  I  know  her 
to  be  one  of  the  best  of  wlvee,  and  one  of  the  noblest  of  women,  and  deserv- 
InK  the  respect  and  advice  of  all  who  may  grieve  when  my  death  occura." 

He  also  appointed  his  wife  sole  executrix. 

The  plaintiff  made  due  proof  of  loss  and  notice  of  the  death  of 
the  assured  to  the  company  in  December,  1898,  and  in  March,  1899, 
commenced  the  present  action  against  the  assurance  society  to  re> 
cover  the  amount  of  the  policy.  She  made  Jaquith  a  defendant, 
alleging  that  he  was  a  creditor  of  the  assured  to  about  the  amount 
already  stated.  She  made  William  H.  Harney  a  defendant  upon 
the  aUbgation  that  he  had  given  notice  to  the  assurance  society 
not  to  pay  the  plaintiff  the  amount  of  the  policy,  and  she  asked 
jud^^ent  that  the  amount  due  Jaquith  should  be  aseortained  and 
paid,  and  that  she  recover  the  residue  of  the  amount  due  under  the 
policy.  On  May  1,  1899,  an  order  was  made  giving  the  assurance 
society  leave  to  pay  into  court,  by  depositing  with  the  People's 
Trust  Company,  of  the  borough  of  Brootdyn,  |10,000,  the  amount  of 
the  policy,  and  be  relieved  from  liability  thereunder.  On  the  5th 
of  May,  the  money — f  10,125 — ^having  been  thus  deposited,  the  action 
was  discontinued  against  the  assurance  society.  On  May  9th  an 
order  was  made  directing  the  trust  company  to  pay  f7,391.92  to 
the  defendant  Jaquith,  and  directing  the  discontinuance  of  the 
action  against  him.  Thus  there  was  left  in  the  court,  on  deposit 
with  the  trust  company,  $2,733.08.  The  court  dismissed  the  com- 
plaint on  the  following  ground: 

"From  the  contract  of  insurance,  which  includes  the  application  therefor,, 
and  all  the  surrounding  circumstances,  I  am  led  to  the  conviction,  and  conse- 
quently so  find,  that  at  the  assured's  death  the  policy,  subject  to  the  creditor 
Jaqulth's  rights  therein,  was  a  part  of  his  common  assets,  and  as  such  prop- 
erly belongfiig  to  and  enforceable  by  his  personal  representative,  the  execn- 
trix." 

A  judgment  being  entered  thereon,  this  api)eal  is  taken. 

There  is  also  a  motion  to  dismiss  the  appeal,  based  on  the  fol- 
lowing facts:  On  January  8, 1900,  the  plaintiff,  Antonietta  Harney, 
commenced  an  action  in  the  supreme  court,  as  executrix  of  the  last 
will  of  her  husband,  against  William  H.  Harney,  the  present  de- 
fendant, alleging  the  facts  connected  with  the  fund  remaining  on 
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deposit  with  the  People's  Trust  Company, — 12,726^5, — and  i 
for  a  judgment  that  she  was  entitled  to  such  deposit,  wit 
interest  as  it  might  earn,  and  that  said  trust  company  p 
same  to  her.  The  defendant  demurred.  The  demurrer  wa 
ruled,  and  an  interlocutory  judgment  entered  directing  the  pi 
of  the  deposit  to  the  plaintiff  as  executrix.  On  the  argun 
the  motion  and  of  the  appeal  it  was  stated  that  the  depoi 
been  paid  to  the  plaintiff  as  executrix.  The  motion  to  dism 
appeal  was  made  on  the  ground  that,  since  the  appeal  was 
the  plaintiff  and  appellant  had  obtained  possession  of  the  fi 
deposit  with  the  People's  Trust  Company,  of  Brooklyn,  under 
ment  in  the  action,  and  therefore  had  acquiesced  in  the  ju( 
rendered  below,  which  was  that  the  said  deposit  was  a  conn 
set  of  the  estate,  of  which  she  is  the  executrix,  and  that  s 
entitled  to  such  deposit  in  her  representative,  and  not  in  h( 
vidual,  capacity.  The  motion  to  dismiss  the  appeal  should 
nied,  for  reasons  which  will  hereafter  appear. 

The  appeal  from  the  judgment  requires  an  examination 
evidenoe,  in  order  to  ascertain,  in  the  first  place,  what  ^ 
intention  of  the  testator  at  the  time  of  the  issuance  of  the 
as  to  the  character  of  the  fund,  the  method  of  its  dispos 
the  designation  of  tb&  person  to  be  benefited.  This  search 
tention,  however,  as  to  the  ultimate  disposition  of  the  fund, 
to  be  confined  exclusivdy  to  what  occurred  at  the  time  of  tl 
ance  of  the  policy,  provided  his  intention  then  was  that  tt 
should  become  a  part  and  an  asset  of  his  estate,  to  be  disp 
by  will,  or,  in  case  of  intestacy,  according  to  the  law  in  sue 
provided.  The  application  clearly  expresses  the  intention 
assured  that  the  policy  was  to  be  issued  for  the  benefit  of 
tate,  to  be  disposed  of  as  he  might  direct  in  his  will ;  and  tht 
was  payable  to  the  "legal  representatives  or  assigns  of 
sured,"  thus  indicating  by  the  use  of  the  latter  words  his  de 
retain  control  up  to  the  time  of  his  death.  There  is  nothing 
record  to  show  that  the  assured  ever  made  any  will  other  tl 
one  to  which  we  have  referred,  which  is  dated  subsequently 
death'  of  his  first  wife,  who  was  living  at  the  date  of  the 
and  also  to  his  second  marriage.  Turning  now  to  this  w 
intention  as  to  the  disposition  of  the  amount  of  insurance  is 
by  the  bequest  to  the  plaintiff,  especially  in  view  of  its  er 
reference  to  his  second  wife.  Taking  into  consideration  1 
plication,  the  policy,  and  the  will,  the  intention  of  the  di 
may  be  clearly  derived,  namely,  that  the  policy  was  obtaii 
the  benefit  of  his  estate,  that  he  should  retain  the  control  i 
SB  he  lived,  and  that  the  fund  was  to  be  disposed  of  as  aj 
of  his  estate,  as  he  might  direct  by  will.  That  direction  was 
quest  to  the  plaintiff.  The  terms  of  the  will  exclude  the  idi 
any  of  his  children  were  to  receive  any  portion  of  the  amouni 
appellant,  however,  contends  that  the  policy  must  control,  i 
court  found  that  the  words  'legal  representatives  therein' 
be  give^n  their  ordinary  meaning,  and  that  those  words  in 
that  the  policy  was  to  be  payable  to  the  plaintiff  as  executr 
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not  individually.  We  think  this  was  an  erroneous  decision,  and 
our  view  is  fortified  by  the  authority  of  Griswold  v.  Sawyer,  126 
N.  Y.  411,  26  N.  E.  464,  and  Sulz  v.  Association,  146  N.  Y.  563,  40 
N.  E.  242,  28  L.  E.  A.  379.  In  the  former  case  the  court  held  that, 
while  the  strict,  technical  meaning  of  the  words  "legal  representa- 
tives" is  "administrators  or  executors,"  and  they  must  be  so  con- 
strued in  the  absence  of  anything  showing  a  different  intent,  as  they 
are  not  always  used  in  this  sense,  it  is  the  province  of  construction 
in  any  case  to  ascertain  the  sense  in  which  they  were  used,  and  that 
for  that  purpose  the  subject-matter  and  the  surrounding  circum- 
stances, as  well  as  the  language  used,  may  be  considered.  Apply- 
ing the  doctrine  announced  in  these  cases  to  the  facts  as  we  have 
stated  them,  it  follows  that  the  plaintiff  is  the  owner  of  the  fund 
in  her  individual  capacity.  This  result  may  seem  inconsistent  with 
the  fact  that,  after  the  entry  of  the  judgment  here  appealed  from, 
the  plaintiff  brought  an  action  as  executrix  against  the  defendant 
William  H.  Harney,  to  adjudge  her,  as  executrix,  to  be  entitled  to 
the  fund,  and  that  she  has  obtained  such  a  judgment  in  that  action. 
That  fact  appears  only  in  th&  moving  papers  on  the  motion  to  dis- 
miss the  appeal,  and  forms  no  part  of  the  record  on  this  appeal. 
In  addition  to  this,  it  may  be  said  that  in  the  argument  of  counsel 
a  confusion  of  ideas  results  from  the  fact  that  the  identity  of  Mrs. 
Harney  individually  is  not  separated  from  her  identity  as  execu- 
trix. These  are  two  separate  entities,  totally  distinct.  This  will 
be  made  evident  if  we  assume  that  not  Mrs.  Harney  as  executrix, 
bat  some  other  person  in  such  capacity,  had  brought  the  second 
suit,  and  obtained  judgment  therein.  The  executor,  whether  Mrs. 
Harney  or  another  person,  would  be  estopped  as  executor  to  deny 
that  he  had  come  into  possession  of  the  fund  in  his  representative 
capacity,  but  Mrs.  Harney  as  an  individual  is  no  more  estopped  by 
her  judgment  as  executrix  than  she  would  be  if  any  other  person 
as  executor  had  brought  the  action  in  which  the  judgment  was  ob- 
tained. Bigelow,  Estop.  (5th  Ed.)  pp.  130, 131;  Rathbone  v.  Hooney, 
58  N.  Y.  463,  467.  The  effect  of  that  judgment  is  that  the  fund  has 
been  reduced  to  the  possession  of  the  executrix  of  the  will,  and 
npon  a  final  accounting  before  the  surrogate  the  judgment  in  the 
present  action  may  be  introduced  as  evidence  that  Mrs.  Harney 
individually  is  entitled  to  the  money  as  a  legacy  under  her  hus- 
band's will,  provided  there  are  no  claims  of  creditors  of  the  de- 
ceased reducing  the  amount. 

The  appellant  also  contends  that  the  action  is  prematurely 
brought,  ^nd  that,  inasmuch  as  the  plaintiff  sues  as  legatee  for  the 
payment  of  the  legacy  under  the  will,  such  an  action,  under  section 
1819  of  the  Code  of  CSvil  Procedure,  cannot  be  commenced  until 
after  the  expiration  of  one  year  from  the  granting  of  letters  tes- 
tamentary. The  answer  to  lliis  is  that  the  action  was  not  brought 
against  an  executor  for  the  payment  of  a  legacy,  but  against  the 
assurance  society  for  the  amount  of  the  policy.  The  section  refers 
solely  to  an  action  against  an  executor  for  the  recovery  of  a  legacy. 
Its  purpose  was  to  enable  the  executor  to  realize  the  assets  and 
adjust  the  liabilities  of  the  estate  before  he  could  be  vexed  by  suits 
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of  legatees.  The  section  is  the  complement  of  Bection  2721 
forbids  the  payment  by  an  executor  of  any  legacy  until  o 
after  the  grant  of  letters.  We  are  of  opinion  that  the  ju 
should  be  reversed,  and,  as  the  result  depends  on  the  docui 
evidence,  that  a  final  judgment  should  be  ordered  for  the  p 

Judgment  reyer8e<l,  and  Judgmnit  ordered  for  the  plaintiff,  wl 
AU  concur. 


BTHPHBNS  V.  NASSAU  ELECTRIC  R.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.    July  25, 

APPBAIi  Aim  ERBOB — OOKOLVBIVBRE88  OF  VbROICT. 

Where  the  evidence  is  conflicting,  the  verdict  of  the  Jury  la  & 
on  appeaL 

Ax^al  from  trial  term,  Kings  county. 

Action  by  James  A.  Stephens  against  the  Nassau  Electi 
road  Company  for  injuries  received  while  in  the  employ  of 
ant.  From  a  judgment  in  favor  of  plaintiff,  defendant  : 
Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWAKD,  H 
BERG,  JENK8,  and  SEWELL,  JJ. 

John  I*  Wells,  for  appellant. 
Thomas  F.  Magner,  for  respondent. 

WOODWARD,  J.  This  action  was  brought  to  recover 
sonal  injuries  sustained  by  the  plaintiff  through  the  allege 
gence  of  the  defendant,  resulting  in  a  verdict  for  $5,000,  wh 
subsequently  reduced  by  stipulation  to  $2,000;  the  trial  coi 
Ing  made  an  order  setting  aside  the  verdict  unless  such  sti] 
•was  made.  While  no  formal  motion  for  a  new  trial  was  i 
■was  stipulated  upon  the  argument  that  the  question  should 
sidered  as  raised  by  such  a  motion;  the  appeal  being  from  s 
denying  the  motion.  The  plaintiff  was  a  motorman  in  the 
of  the  defendant,  and  was  engaged  in  instructing  a  man 
operation  of  a  car.  To  perform  this  work  he  was  obliged  t 
upon  the  front  platform,  and  the  plaintiff's  theory  of  the  cas< 
was  accepted  by  the  jury,  was  that,  in  the  position  which 
obliged  to  occupy,  it  was  necessary  to  lean  upon  the  gate, 
ing  contrivance,  the  fastening  of  which  was  defective,  and  < 
car,  while  passing  over  some  obstructions  which  had  fallen  u 
track,  worked  the  fastening  loose,  permitting  the  plaintii 
thrown  to  the  pavement,  resulting  in  the  injuries  for  whi( 
ages  are  claimed.  The  basis  of  the  action,  as  pointed  out 
learned  trial  court,  was  the  duty  of  the  defendant  to  pr 
reasonably  safe  place  in  which  the  plaintiff  was  to  perf 
services;  and  the  question  was  brought  down  to  whether  the 
ing  to  the  gate  was  defective,  and  whether  the  defendant  hi 
cised  that  reasonable  degree  of  care  which  the  uses  of  the  gj 
the  probabilities  of  injury  resulting  from  a  defect  in  the  c( 
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tion,  imposed  upon  it.    There  was  a  conflict  of  evidence  npon  this 
principal  question.    The  jnry  has  found  that  the  defendant  was 
guilty  of  negligence  in  respect  to  this  gate,  and  that  the  plaintiff 
was  free  from  negligence  contributing  to  the  accident.    This  result 
^va8  reached  after  an  unusually  clear  and  careful  statement  of  the 
law  governing  the  case,  to  which  neither  the  plaintiff  nor  defend- 
ant offered  any  objection  or  suggestion  of  change,  and  it  is  not 
clear  on  what  ground  we  may  say  that  the  verdict,  as  modified  by 
the  stipulation,  should  not  be  afQrmed.    What  is  said  in  this  respect 
may  be  said  equally  of  the  release  on  which  the  defendant  relies. 
While  there  can  be  no  doubt  that  the  release  executed  by  the  plain- 
tiff would  be  a  complete  defense  to  this  action,  if  it  was  signed 
■with  an  understanding  that  it  was  a  release  of  the  cause  of  action, 
the  evidence  is  sufQcient  to  support  the  conclusion  of  the  jury  that 
it  was  executed  under  a  misapprehension,  and  that  the  plaintiff 
understood  merely  that  he  was  signing  a  receipt  for  one-half  pay 
during  the  time  that  he  had  been  thrown  out  of  employment  by  the 
accident    The  whole  matter  was  submitted  to  the  jury  under  in- 
structions so  complete  and  satisfactory  that  no  objection  was  sug- 
gested, and  the  verdict  of  the  jury  must  be  conclusive  upon  the 
questions  involving  the  right  of  the  plaintiff  to  recover,  and  the 
modified  verdict  appears  fairly  to  measure  the  damages  sustained 
by  the  plaintiff.    The  judgment  and  order  appealed  from  should  be 
affirmed,  with  costs.    All  concur. 


(63  App.  Dlv.  415.) 

RBILLT  T.  ERIE  R.  (X>. 
(Supreme  Court,  Appellate  Division,  Second  Department    Jnlj  25,  190t) 

1.    1>ARTIB8— PlEADIKG— DeMDBRBB. 

Where  plaintiff  alleged  that  his  decedent  had  owned  real  estate,  the 
buildings  on  which  were  Injured  by  an  explosion  caused  by  defendant's 
negligent  management  of  a  powder  house  on  his  adjoining  premises,  the 
complaint  was  good  on  its  face;  and  therefore  defendant's  failure  to  de- 
mur did  not  deprive  him  of  the  right  to  object  to  parties,  on  Its  appear^ 
Ing  on  the  opening  that  the  Injury  occurred  after  decedent's  death. 

SL  Sams— Ikjuht  to  Property — Administrator  as  Party. 

2  Hev.  St.  p.  447,  §  1,  authorizing  an  administrator  to  sue  for  Injuries 
to  the  property  of  deceased,  applies  only  to  the  survival  of  an  action,  and 
does  not  warrant  an  action  for  such  injury  occurring  after  the  decedent's 
death. 

Appeal  from  trial  term,  Orange  county. 

Action  by  Bridget  Eeilly,  as  administratrix,  against  the  Erie  Rail- 
road Company.  From  a  judgment  dismissing  the  complaint  on  the. 
opening  of  the  case,  plaintiff  appeals.    Affirmed. 

Argued  before  (K)ODBICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BEEG,  JENKS,  and  SEI^N^LL,  JJ. 

Cornelius  J.  Early,  for  appellant. 

Henry  Bacon  (Joseph  Merritt,  on  the  brief),  for  respondent 

HIRSCEOBERQ,  J.    The  complaint  upon  its  face  asserts  a  good 
canse  of  action,  and  the  defendant  could  not  have  successfully  de- 
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marred,  as  snggested  by  the  learned  counsel  for  the  appellan 
alleges  ownership  of  certain  real  estate  in  his  lifetime  by  the 
tiff's  intestate,  and  the  wrongful  and  negligent  injury  of  the 
ings  thereon  by  an  explosion  occasioned  by  the  negligence  c 
defendant  in  the  management  of  a  powder  house,  located  on  i 
boring  premises  owned  by  the  latter.    On  the  opening  of  the 
tiflCs  case,  however,  it  appeared  that  the  plaintifTs  intestate 
December  30,  1887,  leaving  a  widow  and  collateral  heirs;  thi 
explosion  and  consequent  injury  occurred  April  4,  1900,  or 
than  12  years  after  his  death;  and  that  the  plaintiff  was  app< 
his  administratrix  on  April  16,  1900.    As  the  deceased  iu 
cause  of  action,  none  survived  his  death,  and  the  court  neces 
dismissed  the  complaint  in  the  action  brought  by  his  legal 
sentative. 

The  appellant  regards  the  provision  of  the  Revised  Statu 
Kev.  St.  p.  447,  §  1)  as  authority  for  the  maintenance  of  the  a 
but  that  provision  applies,  of  course,  only  to  the  survival 
action  in  favor  of  or  against  a  deceased  person.  In  Kilbum  v 
48  How.  Prac.  144,  cited  by  the  appellant,  the  damages  we 
flicted  in  the  lifetime  of  the  deceased.  Here  upon  the  death  i 
deceased  intestate  the  title  to  the  real  estate  vested  at  once 
heirs,  and  for  any  injury  thereafter  wrongfully  occasioned  i 
property  they  alone  could  recover.  In  Mitchell  v.  Railway  C5c 
N.  Y.  11,  31  N.  E.  260,  the  owner  of  real  estate  in  the  city  ol 
York  brought  an  action  at  law  to  recover  damages  for  the  p 
nent  depreciation  in  value  of  his  premises  by  the  operation  and 
tenance  of  the  elevated  road;  and,  having  died  before  tria 
action  was  revived  in  favor  of  his  executors,  by  whom  judj 
was  recovered  for  the  permanent  damages.  The  will  of  tl 
ceased  was  subsequently  held  to  be  invalid,  and  the  real  estat 
sold  under  judicial  proceedings.  In  an  action  by  the  purchas 
an  injunction  unless  permanent  damages  were  paid  to  bin 
court  of  appeals  held  that,  upon  the  death  of  the  former  t 
the  title  to  the  property,  with  the  easements  annexed,  vested 
heirs;  that  all  damages  thereafter  accruing  belonged  to  thei 
their  successors  in  title,  and  that  they  could  recover  the  same 
notwithstanding  such  damages  had  been  erroneously  incluc 
the  former  Judgment.    The  judgment  should  be  afiSrmed. 

Jndgment  affirmed,  with  costs.    All  concur. 

(63  App.  Dlv.  419.) 

VAN  DEUHOBF  v.  HARTMANN. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  25,  1 

Lahdlobd  and  Tenant— Leases— Parol  Evidence  to  Vast  Sake. 

In  an  action  on  a  leuse  which  was  complete  on  its  face,  and  coi 
no  covenant  for  repair,  parol  evidence  of  an  oral  agreement  betw< 
parties  at  the  time  of  the  execution  of  the  lease,  for  the  repair 
premises,  was  properly  excluded. 

Appeal  from  municipal  court  of  city  of  New  York. 
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Action  by  Wyckoflf  Van  Derhoef  against  Charles  R.  Hartmann. 
Prom  a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed, 

Argued  before  GOODRICH,  P.  J,,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Bobert  Stewart,  for  appellant. 
George  Hof&nan,  for  respondent. 

HIRSCHBERG,  J.  The  defendant  hired  from  the  plaintiff  the 
premises  No.  298  Clermont  avenue,  Brooklyn,  for  the  period  of  one 
year  from  August  15,  1900,  under  a  written  sealed  lease  complete 
upon  its  face,  and  containing  no  covenant  to  repair.  The  rent  was 
payable  on  the  1st  of  each  month.  He  defaulted  in  the  rent  which 
became  doe  November  Ist,  and  on  the  trial  of  the  action  brought 
to  recover  the  amount  a  verdict  was  directed  in  plaintifTs  favor. 
The  defendant  sought  to  show  upon  the  trial  that  prior  to  the  exe- 
cution of  the  lease,  and  as  an  inducement  and  consideration  for  it, 
the  plaintiff  agreed  to  make  certain  repairs  to  the  premises,  to  be 
completed  before  the  commencement  ot  the  term;  all  which  evi- 
dence was  excluded  by  the  court.  There  is  no  doubt  that  such 
evidence  would  be  competent  for  the  purpose  of  showing  an  inde- 
pendent contract  collateral  to  the  lease,  notwithstanding  such  con- 
tract was  oral,  and  the  lease  in  writing  and  under  seal.  Clenighan 
V.  McFarland  (Com.  PI.)  11  N.  Y.  Supp.  719;  Lewis  v.  Seabury, 
74  N.  Y,  409,  30  Am.  Rep.  311;  Chapin  v.  Dobson,  78  N.  Y.  74,  34 
Am.  Rep.  512;  Stowell  v.  Insurance  Co.,  20  App.  Div.  188,  46  N. 
Y.  Supp.  802;  Hall  v.  Beston,  26  App.  Div.  105,  49  N.  Y.  Supp.  811 
(opinion  of  McAdam,  J.,  pages  109,  112,  26  App.  Div.,  and  pages 
979,  981,  88  N.  Y.  Supp.);  Stearns  v.  Lichtenstein,  48  App.  Div.  498, 
6Q  N.  Y.  Sapp.  949.  But,  even  in  case  of  such  an  independent  and 
collateral  contract  violated  by  the  landlord,  it  does  not  necessarily 
follow  that  the  tenant  may  take  possession  of  the  premises  with- 
out apparent  protest  or  objection,  and,  after  retaining  them  for  sev- 
eral months,  refuse  to  pay  the  stipulated  rent.  Nor  is  it  neces- 
sary in  this  case  to  consider  what  would  be  the  tenant's  lawful  and 
appropriate  remedy  under  the  conditions  suggested.  The  case  must 
be  determined  in  view  of  the  defense  which  was  interposed,  and  in 
that  view  the  rulings  of  the  trial  court  in  excluding  the  defend- 
ant's evidence  seem  clearly  proper.  No  other  question  than  the 
propriety  of  such  rulings  is  presented  on  this  appeal. 

The  answer  alleges: 

"Tbat  at  the  time  of  making  the  agreement  of  letting  and  hiring  mentioned 
In  said  complaint,  a  further  agreement  was  also  made  between  plalntlft  and 
defendant,  as  part  and  parcel  of  said  agreement  of  letting  and  hiring,  where- 
by plaintiff  promised  and  agreed  forthwith  to  make  necessary  repairs  of 
various  kinds  to  the  demised  premises,  and  put  the  same  in  good  sanitary  and 
tenantable  condition  as  a  residence  for  defendant  and  his  family." 

This,  instead  of  setting  up  the  making  of  an  independent  contract, 
collateral  to  the  letting  and  hiring,  and  covering  repairs  to  be  com- 
pleted before  the  commencement  of  the  term,  distinctly  asserts  that 
the  oral  agreement  for  necessary  repairs  to  be  forthwith  made  was 
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a  part  and  parcel  of  the  coutract  of  lease,  and  was  made  a 
same  lime.  The  case,  therefore,  presented  by  the  pleading  is 
of  a  single,  entire  agreement,  partly  written  and  partly  oral 
Thomas  v.  Scutt,  127  N.  Y.  133,  27  N.  E.  961,  the  court  said  i 
138,  127  N.  Y.,  and  page  963,  27  N.  E.): 

"Two  things,  however,  are  essential  to  bring  a  case  within  this 
(1)  The  writing  must  not  appear  upon  inspection  to  be  a  complete  cor 
embracing  all  the  particulars  necessary  to  make  a  perfect  agreement 
designed  to  express  the  whole  arrangement  between  Uie  parties;  for  Ir 
a  case  it  is  conclusively  presumed  to  embrace  the  entire  contract  (2 
parol  evidence  must  be  consistent  with,  and  not  contradictory  of,  the  w 
Instrument.  •  •  •  The  principle  upon  which  parol  evidence  is  hel 
missible  to  show  that  a  simple  assignment,  although  absolutt;  In  terms 
intended  as  security  merely.  Is  the  supposed  incompleteness  of  the  i 
ment,  and  it  is  not  regarded  as  contradicting  the  writing,  but  as  showi 
purpose.  Truscott  v.  King,  6  N.  Y.  147,  161;  C^ieeter  v.  Bank,  16  N.  1 
343;  Horn  v.  Keteltas,  46  N.  Y.  605,  610.  Where,  however,  instead  of  a 
transfer  or  assignment  there  is  a  contract,  appearing  6n  its  face  to  be 
plete,  with  mutual  obligations  to  be  performed,  'you  con  no  more  add 
contradict  its  legal  efifect  by  parol  stipulations  preceding  or  accompa 
its  execution,  than  you  can  alter  It  through  the  same  means  in  any  otb 
spect.'  Phil.  Ev.  (2  Gowen  &  H.  Notes)  668;  Renard  v.  Sampson,  12 
561;  Shaw  v.  Insurance  Co.,  69  N.  Y.  286;  Long  v.  Iron  Co.,  101  N.  1 
4  N.  E.  735;  Pnowden  v.  Guion,  101  N.  Y.  458,  5  N.  E.  322;  Gordon  v 
mann,  118  N.  Y.  153,  23  N.  E.  454;  Humphreys  v.  Railroad  Co.,  121  N.  1 
24  N.  B.  695;  Engelborn  v.  Reitilnger.  122  N.  Y.  76,  25  N.  E.  297.  8  U 
JM8." 

See,  also,  Eighmie  v.  Taylor,  98  N.  Y.  288;  House  v.  Walch 
N.  Y.  418,  39  N.  E.  327;  Voege  v.  Ronalds,  83  Hun,  114,  31  ] 
Supp.  353. 

The  case  of  Blewitt  v.  Boorum,  142  N.  Y,  357,  37  N.  E.  11 
Am.  St.  Rep.  600,  cited  by  the  appellant,  has  no  application  t 
case  presented  by  the  answer.  It  relates  to  the  execution  of  a 
tract  upon  condition,  and  which,  by  agreement  of  the  parties,  i 
to  operate  at  all  until  the  performance  of  some  prescribed  act. 
condition  may  be  shown  by  oral  evidence,  where  the  contract 
does  not  require  a  seal  for  its  validity. 

The  evidence  of  surrender  was  properly  excluded,  as  relatii 
a  time  subsequent  to  the  liability  sued  upon,  and  as  not  embi 
within  the  answer.    The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 


(63  App.  Dlv.  332.) 

WILLIS  y.  METROPOLITAN  OT.  RY.  <X). 
(Supreme  Conrt,  Appellate  Division,  Second  Department    July  25,  It 

L  Injitrt  to  Pabsbnuer— Qdbbtion  vor  Jury. 

Where,  In  an  action  against  a  street-railway  company  for  Jn 
sustaincMl  on  alighting  from  a  car,  plaintiff  and  another  testified  tbi 
car  had  come  to  a  full  stop,  and  that  as  she  started  to  put  hei 
on  the  pavement  the  car  started  off  suddenly  and  she  was  thrown  • 
and  the  conductor  testified  that  he  warned  plaintiff,  and  there  was 
evidence  that  plaintiff  and  her  husband  stated  at  the  time  that  thi 
ductor  was  not  to  blame,  it  was  proper  to  submit  the  case  to  the  Ji 
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2.  Same— Instructions— CoNSTRDCTiON. 

There  was  testimony  that  the  car  had  come  to  a  full  stop.  It  Tfas 
defendant's  theory  that  plaintiff  had  stepped  from  the  car  while  It  was 
In  motion,  and  there  was  testimony  that  Just  as  the  car  stopped  the 
conductor  called,  "Change  for  Eighth  avenue."  The  court  stated  that  he 
thought  there  had  been  some  announcement  which  perhaps  might  have 
been  taken  by  a  passenger  as  an  Invitation  to  alight,  and  that  perhaps 
the  Jury  ought  to  consider  whether  that  was  negligence;  that,  if  it  had 
not  been  for  that  element  In  the  case,  he  should  hare  stated  that  there 
was  absolutely  no  negligence  on  the  part  of  those  in  charge  of  the  car. 
Udd,  that  the  Instruction  was  not  prejudicial  to  defendant 

Z.  Same— Instroction. 

It  was  not  error  to  refuse  to  charge  that  It  was  contributory  negligence 
for  plalntUf  to  leave  the  car  while  in  motion,  as  it  was  a  question 
of  fact  for  the  joty. 
A.  Sake. 

It  Is  not  error  to  refuse  requested  Instructlona  embodying  a  proposition 
already  given. 

Appeal  from  trial  term,  Nassau  county. 

Action  by  Sarah  T.  Willis  against  the  Metropolitan  Street-Rail- 
way  Company.  From  a  judgment  in  favor  of  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Argned  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSOH- 
BERG,  JENEB,  and  SEWELL,  JJ. 

Charles  F.  Brown  (Henry  A  Robinson,  on  the  brief),  for  appellant. 
(Jeorge  M.  S.  Schulz,  for  respondent. 

WOODWARD,  J.  The  plaintiff,  in  company  with  her  husband, 
was  a  passenger  upon  one  of  the  cars  of  the  defendant,  traversing 
Fifty-Ninth  street,  in  the  city  of  New  York,  in  a  westerly  direc- 
tion, on  the  30th  day  of  January,  1900.  It  was  customary  for  the 
oars  upon  this  line  to  stop  at  or  near  the  Columbus  monument  on 
Kfty-Ninth  street,  near  Eighth  avenue,  to  transfer  passengers  to 
the  Lenox  avenue  and  other  cars.  The  hour  of  the  accident  was 
about  10  o'clock  in  the  evening,  and  it  appears  from  the  evidence 
that  the  circle  around  the  monument  is  paved  with  asphalt  and  is 
very  smooth,  that  the  circle  is  lighted  with  gas,  and  that  there 
was  no  station  or  other  visible  object  to  indicate  the  exact  stopping 
place  of  the  cars.  The  plaintiff  was  born  in  1837,  making  her  well 
advanced  in  years,  and  her  version  of  the  accident,  corroborated  in 
the  main  by  that  of  her  husband,  is  that  on  approaching  this  trans- 
fer point  the  car  came  to  a  standstill;  that  two  or  tjiree,  possibly 
more,  passengers  had  left  the  car  in  advance,  and  that  she  followed 
•  the  crowd ;  that  as  she  stepped  down  on  the  step  of  the  rear  plat- 
form, and  started  to  put  her  foot  upon  the  pavement,  the  car  "started 
off  quick,"  and  she  was  thrown  to  the  pavement,  sustaining  the  in- 
juries set  forth  in  the  complaint,  and  which  are  not  denied  by  the 
defendant  The  theory  of  the  defense  is  that  the  car  was  still 
in  motion  when  the  plaintiff  stepped  off;  that  she  was  warned  by 
the  conductor  not  to  get  off  until  the  car  stopped,  but  that,  in  dis- 
regard of  this  caution,  she  persisted  in  getting  off,  with  the  result 
as  stated.    These  two  theories  were  supported  by  evidence,  and  the 
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learned  court  below  submitted  the  question  to  the  jury,  after  6 
ing  the  usual  motions  to  dismiss  the  complaint,  the  defendam 
cepting  to  the  denials,  resulting  in  a  verdict  for  the  plaintiff.  £ 
the  judgment  entered  upon  this  verdict,  and  from  an  order  i 
ing  a  motion  for  a  new  trial,  defendant  appeals. 

Three  points  are  urged  upon  this  appeal;  the  first  being  thai 
overwhelming  weight  of  evidence  shows  that  the  plaintiff  attem 
to  alight  fnxn  a  moving  car,  and  in  so  doing  sustained  the  inji 
complained  of.  We  are  of  opinion  that  there  is  not  such  a 
ponderance  of  evidence  in  support  of  this  proposition  that  the 
could  not  properly  find  in  favor  of  the  plaintiff.  Both  she  anc 
husband  positively  testify  that  the  car  had  come  to  a  stand 
and,  if  it  had,  it  is  difQcult  to  understand  why  the  jury  mighl 
find  that  it  was  negligent  on  the  part  of  the  persons  in  charj 
the  car  to  start  it  while  she  was  in  the  act  of  getting  off  the 
or  that  she  was  not  chargeable  with  contributory  negligence  in 
ing  the  car  in  the  manner  described  to  the  jury  by  the  witne 
That  the  car  was  moving  at  the  moment  the  plaintiff  fell,  1 
can  be  no  question;  and,  if  it  had  been  previously  stopped,  the 
ductor  calling,  "Transfer  for  Eighth  avenue,"  thus  indicating 
it  was  proper  for  the  passengers  to  alight,  a  question  was  prese 
for  the  jury, — whether  the  defendant  had  discharged  its  duty  t< 
plaintiff,  and  whether  she  had  exercised  that  degree  of  can 
manded  by  the  circumstances.  It  is  true  that  the  conductor  sv 
that  he  warned  the  plaintiff,  and  there  was  some  evidence  thai 
plaintiff  stated  at  tie  time  that  the  conductor  was  not  to  bl 
and  that  her  husband  had  made  remarks  of  similar  import;  bt 
of  these  matters  were  denied  or  explained,  and  it  was  for  the 
to  say  which  of  the  two  theories  they  would  accept,  each  of 
being  supported  by  evidence. 

Under  point  2  the  defendant  urges  that  it  was  error  for  the 
court  to  charge  the  jury  that  if  the  conductor  called  out,  "Tra: 
for  Eighth  avenue,"  that  amounted  to  an  invitation  justifying 
plaintiff  in  alighting  from  the  car  without  observing  whether  it 
stopped.  We  do  not  think  the  charge  of  the  court  amounted  to 
The  court,  in  its  general  charge  to  the  jury,  said: 

"The  plaintiff  Bays  that  the  car  had  stopped  when  she  got  up,  and  b*'! 
band  says  the  same  thing,  and  that  It  remained  at  a  standstill  nntll  shi 
In  the  act  of  getting  off.  The  motorman  testUBed  that  he  bad  no  rig 
start  bis  car  again  without  he  got  the  bell.  In  fact,  I  think  the  evtdei 
that  no  bell  was  rung.  I  leave  It  for  yon  to  aay,  If  the  accident  hap] 
that  way,  whether  it  w^as  not  negligence  on  the  part  of  the  motorman,' 

At  the  close  of  the  charge,  defendant's  counsel  said: 

"I  desire  to  except  to  that  portion  of  your  honor's  charge  wberelr 
stated  to  the  Jury  that.  If  the  accident  happened  In  the  way  claimed  b 
defendant;  that  Is,  if  the  plaintiff  attempted  to  leave  a  moving  car;  th 
If  the  car  was  in  motion  at  the  time  the  plaintiff  attempted  to  leave  it, 
would  still  leave  it  to  them  to  determine  the  question  of  whether  or  n 
defendant  was  liable,  as  I  understand  yon." 

To  this  the  court  responded: 

"No;  I  told  them,  or.  If  I  did  not  tell  them,  I  tell  them  now,  that  w 
bad  In  mind  was  this:    I  thought  there  had  been  some  announcement  ^ 
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perhaps  might  have  been  taken  by  a  passenger  as  an  Invitation  to  leave, 
and  that  perhaps  the  Jury  ought  to  consider  vrhether  that  was  not  negligence.' 
That  Is  what  I  had  In  mind  at  the  time.  If  It  had  not  been  for  that  element 
In  the  case,  I  should  have  said  there  la  absolutely  no  pretense,  under  thope 
conditions,  of  any  negligence  on  the  part  of  the  people  in  charge  of  the  car. 
The  only  thing  there  is  In  the  case  which  led  me  to  leave  it  to  the  Jury  to 
say  -whether  there  was  negligence  in  the  management  of  the  car  was  this 
announcement  which  some  of  the  witnesses  said  the  conductor  made.  What 
the  effect  of  that  is,  I  meant  to  leave  to  the  Jury.  Defendant's  Counsel: 
The  defendant  excepts  to  your  honor's  explanation  of  the  charge,  and  re- 
quests your  honor  to  charge  that  if  the  annonncement  was  made  by  the  con- 
ductor upon  approaching  Eighth  avenue,  and  before  the  car  had  stopped, 
that  passengers  should  transfer  for  Eighth  avenue,  that  did  not  relieve  the 
plaintiff  from  the  exercise,  of  prudence,  and  it  did  not  Justify  her  in  attempt- 
ing to  leave  the  moving  car." 

To  this  the  court  replied,  "I  charge  that,  if  she  knew  it  waa  in  mo- 
tion," and  defendant's  counsel  excepted  on  the  ground  that  there 
was  no  evidence  that  she  did  not  know  whether  the  car  was  going 
or  stopped. 

We  are  of  opinion  that  the  charge,  considered  as  a  whole,  was 
most  favorable  to  the  defendant;  that  it  practically  told  the  jury 
that  the  only  point  on  which  negligence  could  be  predicated  on 
the  part  of  the  defendant  was  the  announcement  of  the  conductor 
in  reference  to  transferring,  while  there  was  evidence,  apart  from 
this  announcement,  which  would  have  entitled  the  plaintiff  to  go  to 
the  jury.  If  it  was  true  that  the  car  had  come  to  a  standstill, 
and  the  plaintiff,  in  sight  of  the  conductor,  had  started  to  leave 
the  car,  and  the  conductor,  without  warning,  had  permitted  her  to 
descend  the  steps,  and,  while  she  was  in  this  position  and  in  the 
act  of  stepping  from  the  car,  it  had  started  quick  and  thrown  her 
to  the  ground,  the  jury  would  certainly  be  justified  in  holding  that 
the  car  had  been  negligently  bandied,  whether  the  conductor  had 
made  any  announcement  or  not.  The  motorman  would  have  no 
right  to  start  the  car  without  the  bell  signal  from  the  conductor,  . 
and  the  conductor  would  have  no  right  to  give  the  signal  while  the 
plaintiff  was  in  the  act  of  leaving  the  car.  The  error,  to  the  extent 
that  there  was  error,  waa  prejudicial  to  the  plaintiff,  rather  than 
to  the  defendant;  and  the  case  of  Meams  v.  Railroad  Co.,  163  N.  Y. 
108,  112,  57  N.  E.  292,  293,  relied  upon  by  the  appellant,  is  not  an 
authority,  for  it  distinctly  says,  "This  was  not  a  rapid-transit  or 
elevated  railroad,  in  which  a  different  custom  may  prevail,"  and 
the  facts  are  materially  different.  In  that  case  there  was  no  pre- 
tense that  the  train,  after  the  annonncement,  "All  out,  Jersey  City, 
last  stop,"  had  actually  come  to  a  standstill.  The  negligence  relied 
upon  was  the  opening  of  the  vestibule  of  the  car  on  which  the 
plaintiff  was  riding  before  the  train  had  stopped,  permitting  the 
plaintiff  to  walk  off  of  the  car  while  it  was  still  moving,  while  in 
the  case  at  bar  the  n^ligence,  if  any,  consisted  in  starting  the 
car  while  the  plaintiff  was  in  the  act  of  alighting  after  the  car  had 
actually  come  to  a  standstill.  We  are  of  opinion  that  the  annonnce- 
ment made  by  the  conductor  was  only  of  incidental  importance  in 
this  action,  and  that  the  defendant  has  no  reason  to  complain  of 
the  charge  in  this  respect. 
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The  third  point  urged  is  that  the  court  erred  in  refusing  to  c 
that  it  was  contributory  negligence  for  the  plaintiff  to  leav 
car  while  in  motion,  if  she  knew  it  was  in  motion.  While,  < 
some  circumstances,  it  might  be  contributory  negligence  for  i 
son  to  leave  a  car  while  in  motion,  we  are  of  opinion  that  it  i 
a  question  of  law,  but  one  of  fact;  that  the  rule  which  ret 
that  the  plaintiff  shall  exercise  a  reasonable  degree  of  care,  i 
absence  of  facts  which  are  so  obvious  as  to  admit  of  no  ( 
ence  of  opinion  in  the  minds  of  reasonable  men,  requires  tha 
jury,  in  the  light  of  all  the  evidence,  shall  say  whether  the 
ticular  conduct  was  or  was  not  an  exercise  of  the  degree  ol 
required  by  the  law.  A  car  which  was  moving  only  slightly 
yet  moving,  might  be  left  by  a  reasonably  active  person  withoi 
slightest  danger  of  an  accident;  and,  even  with  a  compara 
rapid  motion,  persons  of  physical  vigor  are  daily  known  to 
them  without  injury,  and  it  may  be  that  they  are  in  the  ex( 
of  a  reasonable  degree  of  care,  as  measured  by  the  conduct  o 
ers  under  similar  circumstances.  The  defendant  had  reqaeste 
court  to  charge  that  if  the  announcement  was  made  by  the 
ductor  upon  approaching  Eighth  avenue,  and  before  the  cai 
stopped,  that  passengers  should  transfer  for  Eighth  avenue, 
did  not  relieve  the  plaintiff  from  the  exercise  of  prudence,  an 
not  justify  her  in  attempting  to  leave  the  moving  car.  The  cou 
sponded,  "I  charge  that,  if  she  knew  it  was  in  motion." 
stated  the  law  as  favorably  for  the  defendant  as  it  had  a  rig 
ask ;  but  the  defendant  excepted  to  the  modification  as  stated  s 
and  the  court  entered  into  some  further  explanation,  to  whic 
fendant's  counsel  excepted,  and  asked  the  court  to  charge 
"if  the  jury  believe  the  plaintiff  stepped  from  the  car  whUe  it 
in  motion,  their  verdict  must  be  for  the  defendant."  The  cou 
sponded:  "I  will  not  charge  that.  People  do  not  always 
Q^e  standard  of  care  is  ordinary  care, — such  care  as  people 
narily  under  like  conditions  exercise."  Defendant's  counsel, 
excepting,  asked  the  court  to  charge  "that,  considering  the  ci 
stances  of  this  case,  and  the  character  of  the  plaintiff,  her 
and  the  fact  that  she  was  incumbered  by  skirts,  I  ask  your  1 
to  charge  that  it  was  contributory  negligence  upon  her  part  to 
the  car  while  in  motion,  if  she  knew  it  was  in  motion."  Tc 
the  court  replied,  "No;  I  decline  to  charge  that."  Defendai 
oepted,  and  we  are  asked  to  hold,  upon  the  authority  of  Go< 
Railway  Co.,  54  App.  Div.  365,  66  N.  Y.  Supp.  666,  that  under 
circumstances  the  last  instructions  of  the  court  are  to  be  consi 
as  the  final  theory  upon  which  the  case  is  submitted  to  the 
and  that  a  refusal  to  charge  as  requested  was  error.  There 
no  evidence  in  the  case  that  the  plaintiff  was  incumbered  by  a 
and  in  a  very  similar  case,  where  counsel  had  made  many  req 
to  chai^  which  were  refused,  the  court  said: 

"It  was  not  the  right  of  counsel  to  compel  the  court  to  charge  legal 
osltlous  in  the  language  he  may  frame  them.     If  requested,  all  the  law 
eary  for  the  guidance  of  the  Jury  must  be  given  them  In  some  fora 
where  this  is  done  the  party  cannot  complain."    Poalln  v.  Railroad  C 
N.  Y.  821. 
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The  court  is  not  called  upon  to  chaise  the  same  thing  over  re- 
peatedly. It  cannot  be  its  duty  to  accept  the  hypothesis  of  counsel, 
and  to  charge  in  the  langnage  here  set  forth.  There  is  no  reason 
to  believe  that  the  jury  did  not  fully  understand  that  it  was  neces- 
sary for  them  to  determine — First,  that  the  defendant  had  been 
guilty  of  negligence  in  operating  the  car  on  whidi  the  plaintiff  was 
a  passenger;  second,  that  the  plaintiff  had  been  gnilty  of  no  neg- 
ligence contributing  to  the  accident.  This  was  repeatedly  stated 
to  the  jury  in  the  main  chaise;  was  stated  in  its  application  to 
this  case  on  the  request  of  defendant's  counsel  to  charge  that  the 
announcement  "did  not  relieve  the  plaintiff  from  the  exercise  of  pru- 
dence, and  it  did  not  justify  her  in  attempting  to  leave  the  mov- 
ing car,"  when  the  court  replied,  "I  charge  that,  if  she  knew  it  was 
in  motion."  The  fact  that  the  court  refused  to  charge  the  same 
proposition,  coupled  with  counsel's  assumption  that  the  plaintiff 
was  incumbered  by  her  skirts,  etc.,  did  not  present  any  new  theory 
of  the  case  to  the  jury,  other  than  that  already  set  forth  by  the 
court.  If  this  was  error,  it  was  harmless,  under  the  well-established 
rule  that  it  may  often  occur  in  a  charge  to  the  jury  that  particu- 
lar words  or  expressions  used,  when  taken  by  themselves,  will  be 
objectionable,  or  seem  to  be  erroneous,  but  they  should  not  be  con- 
sidered independently  of  the  context.  Smith  v.  Matthews,  152  N. 
Y.  152,  157,  15S,  46  N.  E.  164,  and  authorities  cited.  This  case 
appears  to  us  to  have  been  submitted  to  the  jury  in  as  favorable  a 
light  as  it  was  proper  for  the  defendant,  and,  while  the  matter  is 
involved  in  much  verbiage,  it  seems  clear  that  the  charge  does  not 
present  reversible  error. 

The  judgment  and  order  appealed  from  should  be  afQrmed,  with 
costs.    All  concur. 


(03  App.  DIT.  40&) 

In  re  THOMASSON. 

(Supreme  Oonrt,  Appellate  Division,  Second  Department    July  25,  1901.) 

L  Attobnkt  AMD  CTlisnt — Lien  fob  Skrvicks — RBrBRSNOB  fob  Abcsrtaih- 

HBNT. 

Under  Code  (51v.  Froc  §  66,  as  amended,  nnthorlzing  the  comi:  to  de- 
termine and  enforce  an  attorney's  lien  on  tbe  petition  of  eltber  tbe  client 
or  attorney,  an  order  of  reference  to  determine  tbe  amount  of  an  attor- 
ney's lien  on  tbe  judgment  recovered  -was  proi>er,  In  an  action  by  the 
attorney  for  each  Hen. 

SL  BAVK— EXCKBBTVE  'Feb. 

■  Where  an  attorney  conducted  two  cases,  and  in  the  appeals  was 
assisted  by  counsel,  who  prepared  the  briefs  and  argued  the  cases,  and 
who  was  paid  $200  by  the  client,  the  Judgment  recovered  being  $674.40, 
an  allowance  of  $250  for  attorney's  fees  was  excessive. 

Appeal  from  special  term,  Richmond  county. 

Petition  by  John  J.  Thomasson,  an  attorney,  to  enforce  a  lien 
for  services  rendered  for  Joseph  6.  Lewis.  From  an  order  grant- 
ing a  reference  to  determine  the  amount  of  the  debt,  and  from  a 
final  order  ascertaining  the  amount  of  the  lien,  one  Elliott,  assignee 
of  Lewis,  with  others,  appeals.  Order  of  reference  afHrmed,  and  the 
final  order  modified  and  affirmed. 
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Argued  before  GOODEIGH,  P.  J^  and  HIBSCHBEEG,  JEXKS, 
and  BEWELI^  JJ. 

Wm.  Allaire  Bhortt,  for  appellants. 
Omar  Powell,  for  respondent. 

HIESCHBERG,  J.  The  appeal  is  from  an  order  of  ref«ence 
granted  ancillary  in  proceedings  for  the  determination  and  enforce- 
ment of  an  attorney's  lien  for  services,  and  from  a  final  order  by 
which  the  amount  of  the  lien  was  ascertained  by  the  court,  and 
directed  to  be  paid,  with  costs,  out  of  a  fund  in  the  sheriff's  hands. 
The  petitioner,  John  J.  Thomasson,  an  attorney  of  the  supreme 
court,  was  employed  by  the  appellant  Joseph  B.  Lewis  to  prose- 
ente  an  action  for  the  collection  of  a  debt  against  a  widow, — one 
Susan  A.  Latourette.  The  attorney  attached  Mrs.  Latourette's  dow- 
er interest  in  certain  real  estate  in  Richmond  county,  and  procured 
a  judgment  for  $674.40  damages  and  interest,  and  1116.13  costs  and 
disbursements.  Thereafter,  and  while  the  sheriff  was  holding  the 
proceeds  of  the  dower  interest  under  attachment  and  execution 
in  this  suit,  the  widow  made  an  assignment  of  her  dower  interest 
to  one  Charles  T.  Cowenhoven;  and  the  right  of  Lewis  to  disburse- 
ment therefrom  was  unsuccessfully  assailed  in  C!owenhOTen's  inter- 
est at  the  special  term,  and  before  this  court  upon  appeal.  Latou- 
rette V.  Latourette,  52  App.  Div.  192,  65  N,  Y,  Supp.  8.  Lewis  had 
been  introduced  to  the  petitioner  by  the  appellant  Walter  T.  Elliott, 
also  an  attorney,  and  familiar  with  all  the  facts  of  the  litigation; 
and  long  subsequently  to  the  recovery  of  the  judgment  and  the  at- 
tachment of  the  petitioner's  rights  as  attorney,  and  with  full  knowl- 
edge of  such  rights,  Elliott  took  from  Lewis  an  assignment  of  the 
latter's  right  and  title  in  and  to  the  judgment.  On  application  of 
the  petitioner  the  court  at  special  term  appointed  a  referee  to  take 
the  proofs  of  the  respective  parties,  and  to  determine  what  amount, 
if  any,  was  due  to  the  petitioner  for  his  services  and  disbursements 
as  attorney  for  Lewis  in  the  action  against  Mrs.  Latourette.  A 
reference  was  regularly  held  thereunder,  and  witnesses  examined 
on  either  side;  and  on  the  coming  in  of  the  referee's  report  the 
court  determined,  in  conformity  with  such  report,  that  the  petitioner 
had  a  lien  amounting  to  $486.73,  for  services,  disbursements,  and 
costs  of  the  proceeding,  upon  the  funds  in  the  hands  of  the  appel- 
lant John  L.  Dailey  as  sheriff  (formerly)  of  Richmond  county, 
amounting  to  $1,235,  representing  the  widow's  dower  interest. 

The  main  point  urged  by  the  appellants  is  that,  as  the  i)etitioner 
claimed  upon  a  quantum  meruit,  an  action  at  law  was  necessary  in 
order  to  determine  the  amount,  and  that  therefore  both  the  order 
of  reference  and  the  final  order  were  without  jurisdiction.  It  would 
be  a  suflScient  answer  to  say,  as  appears  to  be  the  fact,  that  the  ref- 
erence proceeded  without  objection,  and  that,  if  a  right  to  trial  by 
jury  existed,  it  must  be  deemed  to  have  been  waiveHJ.  Kenuey  t. 
Apgar,  93  N.  Y.  539.  But  it  has  never  been  held  that  a  reference 
Is  improper  for  the  ascertainment  of  facts  essential  to  the  enlight- 
enment of  the  court  in  the  distribution  of  a  fund  in  coort,  while 


Digitized  by 


Google 


6up.   Ct)  IN   BE   THOMASSOK.  561 

under  kindred  circumstances  the  propriety  of  a  reference  haa  been 
often  upheld  in  the  adjustment  of  the  rights  of  attorney  and  client 
In  Re  Knapp,  85  N.  Y.  284,  Judge  Danforth  said  (page  297): 

"Where,  upon  the  facts  stated,  the  right  Is  clear,  and  the  amount  only  In 
question,  it  could  well  be  determined  by  a  referee,  or  by  the  Judge  himself 
at  special  term,  or  by  a  Jury  passing  upon  an  issue  sent  to  It" 

See,  also,  Marshall  v.  Meech,  51  N.  Y.  140,  10  Am.  Rep.  572; 
Schell  y.  City  of  New  York,  128  N.  Y.  67,  27  N.  E.  957;  Brown  v. 
Mayor,  etc.,  9  Hun,  587,  592;  Id.,  11  Hun,  21;  In  re  Wolf,  51  Hun, 
407,  4  N.  Y.  Supp.  239;  Barkley  v.  Railroad  Co.,  42  App.  Div.  597, 
59  N.  Y.  Supp.  742. 

In  Hussey  v.  Culver,  53  Hun,  637,  6  N.  Y.  Supp.  466,  the  plain- 
tiff sued  a  firm  of  lawyers  upon  an  assignment  of  a  judgment 
from  their  client;  and  an  interlocutory  judgment  was  granted, 
ordering  a  reference  to  ascertain  and  report  the  amount  of  the 
defendants'  lien  upon  the  fund  in  their  possession  then  in  con- 
troversy. This  disposition  of  the  case  was  affirmed  by  the  general 
term,  and,  on  a  subsequent  appeal  from  the  final  judgment,  Brady, 
J.,  said  in  reference  to  the  defendants'  claim  for  compensation  (Hus- 
sey V.  Culver  [N.  Y.  Sup.]  9  N.  Y.  Supp.  193): 

"In  the  absence  of  any  agreement  between  the  plaintiff  and  the  defendants 
as  to  the  amount,  It  could  be  ascertained  only  by  judicial  Investigation. 
That  question  was  properly  Investigated  before  the  referee,  and  the  result 
cannot  be  successfully  assailed  for  aught  that  appears  upon  the  record." 

The  case  of  Pilkington  v.  Railroad  Co.,  49  App.  Div.  22,  63  N.  Y. 
Supp.  211,  cited  by  the  appellants,  is  not  in  point.  That  case  neither 
concerned  a  fund  in  court,  nor  the  immediate  and  direct  relations 
of  attorney  and  client.  This  court  held,  partly  on  the  authority 
of  Harris  v.  EJliott,  19  App.  Div.  60,  45  N.  Y.  Supp.  916,  that  the 
terms  of  a  written  stipulation  made  by  defendant  for  the  benefit 
of  plaintiffs  attorney  on  the  compromise  of  a  suit  created  con- 
tractual relations  only  as  between  them,  and  that  the  obligation 
imposed  thereby  could  only  be  enforced  by  action;  a  summary  pro- 
ceeding being  regarded  as  improper  when  applied,  not  to  the  en- 
forcement of  the  attorney's  lien  as  such,  but  of  the  independent 
promise.  The  attorney  there  could  undoubtedly  have  enforced  his 
lien  in  the  usual  way,  viz.  by  setting  aside  the  settlement  so  far 
as  to  revive  the  cause  of  action  as  to  him.  He  could  not,  however, 
waive  the  lien,  and  at  the  same  time  enforce  the  collection  of  a  prom- 
issory note  on  motion,  had  the  defendant  given  him  one  upon  the 
settlement,  and,  by  a  parity  of  reasoning,  could  not  so  compel  com- 
pliance with  the  written  executory  promise  there  under  considera- 
tion. But,  if  any  doubt  existed  on  the  question  now  before  the 
court,  it  is  settled  by  the  amendment  of  section  66  of  the  Code  of 
Civil  Procedure  made  in  1899,  by  which  the  court  is  expressly  au- 
thorized to  determine  and  enforce  the  lien  upon  petition  either  of 
the  client  or  attorney.  And  that  such  amendment  is  constitutional, 
at  least  bo  far  as  relates  to  proceedings  between  attorney  and 
client,  has  pending  the  writing  of  this  opinion  been  unanimously 
decided  by  the  court  of  appeals  in  Re  King,  60  N.  K  1054  (July  10, 
71  N.T.S.— 36 
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1901).  In  that  case  a  substituted  tmstee  employed  the  petit 
as  attorneys  to  recover  securities  wrongfully  appropriated  ai 
pothecated  by  his  predecessor,  and  after  they  had  been  rect 
by  protracted  litigation,  and  brought  into  court  and  depositee 
a  trust  company,  subject  to  the  further  order  of  the  court,  a 
ence  was  ordered,  on  the  attorneys'  petition,  to  determine  thi 
pensation  which  should  be  allowed  them.  Judge  Haight,  Tt 
for  the  court,  said: 

"The  claim  is  further  made  by  a  minority  of  the  appellate  dlvlslc 
section  66  of  the  Code  does  not  give  the  court  jurisdiction  to  deteruil 
amount  of  the  Indebtedness  of  the  client  to  his  attorney.  But  with  rei 
to  this  contention  we  have  the  express  provision  of  the  Code  as  amei 
1880.  It  provides  that  the  conrt,  upon  the  petition  of  the  client  or  at 
may  determine  and  enforce  the  lien.'  The  lien  la  given  by  the  pro 
of  the  section  which  were  In  force  at  the  time  the  services  were  rei 
The  new  amendment  took  place  after  the  services  were  principally  perf 
but  before  these  proceedings  were  Instituted.  It  Is  a  new  remedy  1 
enforcement  of  an  existing  right,  and  Is  therefore  available  to  the  petit 
and  is  not  subject  to  the  objection  raised  In  the  case  of  Goodrich  v.  2 
aid,  supra.  We  do  not  understand  the  clause  to  be  violative  of  the  pro 
of  the  constitution,  or  that  the  parties  were  entitled  to  a  Jury  trial. 
case  the  petitioners  had  a  Hen  created  by  statute.  The  proceedings  pi 
for  by  the  Code  are  instituted  by  a  petition,  and  are  tn  the  natnre 
foreclosure  of  a  lien.  The  appointment  of  a  referee  may  have  been 
discretion  of  the  court.  The  special  term  undoubtedly  could  have  r 
the  proceedings,  tried  out  the  question  as  to  the  value  of  the  petit 
services,  and  determined  the  rights  of  the  parties  without  a  referee;  1 
petitioners  were  entitled  to  have  their  rights  determined  by  the  court 
with  or  without  the  aid  of  a  referee.  The  court  could  not  properly, 
exercise  of  its  discretion,  deprive  the  petitioDers  of  their  remedy.  Tt 
edy  given  is  equitable  in  character,  and  we  think  tlie  equity  ^de  of  th 
has  jurisdiction.  It  Is  In  some  respects  analogous  to  the  forecloc 
mechanics'  liens.  In  which  It  has  been  held  to  be  an  action  In  equity, 
by  the  court  without  a  jury.  Kenney  v.  Apgar,  93  N.  Y.  539,  630;  Qoo< 
McDonald,  112  N.  Y.  157,  19  N.  B.  649." 

No  other  point  of  law  raised  by  the  appellants  requires  ( 
mon,  but  I  think  the  amount  allowed  is  ezcesuve.  The  jud 
was  obtained  by  the  petitioner  against  Mrs.  Latourette  by  di 
The  contests  arose  upon  the  Cowenhoven  motion  and  appea 
in  both  instances  the  petitioner  was  aided  by  counsel,  who  pn 
the  brief  and  argued  the  appeal.  The  counsel  has  been  paid 
I>etitioner's  client  f200  for  such  services.  The  referee  has  a 
the  petitioner  a  counsel  fee  of  $250,  which,  with  the  costs  and 
expenses,  exclusive  of  this  appeal  and  of  other  payments  in 
by  Mr.  Lewis,  will  entail  an  expenditure  for  fees  and  coBt»  of  | 
for  the  collection  of  a  debt  by  action  or  default,  which  at  "th 
judgment  was  recovered  amounted,  with  interest,  to  only  $i 
Mr.  Lewis  testified  that  the  petitioner  told  him  his  charges 
be  about  $150,  and,  in  view  of  the  nature  of  the  litigation,  t 
furnished,  and  the  small  amount  involved,  that  sum  should  be  d 
sufficient. 

The  final  order  should  be  modified  by  reducing  the  amoant 
petitioner's  lien  upon  the  fund  to  the  sum  of  1386.73,  and, 
modified,  that  order  and  the  order  of  reference  should  be  a£ 
without  costs.    All  concur. 
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PAUilSEB  T.  BBHABDT  et  aL 
(Supreme  Court,  AppeUate  DlTislon,  Second  Department.    July  25,  1S01.> 

1.   COSTRAOTB— CONSTRDCTION— PaRTIBS. 

Where  a  real-estate  partnership  was  organlEed  under  an  agreement  t*- 
raise  $53,000  for  ImproTements,  and  the  court  lield  in  a  former  suit  tliat 
such  agreement  did  not  warrant  a  contract  by  two  members  with  archi- 
tects for  plans  for  a  hotel  to  cost  $115,000,  and  the  partners  did  not 
object  to  such  construction,  the  architects,  not  being  parties  to  the  agree- 
meot,  could  not,  in  an  action  for  services,  raise  the  question  that  Its- 
terms  were  ambiguous,  and  that  they  were  entitled  to  show  that  other 
properties  of  like  character  were  developed  by  the  erection  of  hotels  and 
cottages. 
%  Bamk. 

Where  a  real-estate  partnership,  which  purchased  land  Talued  at  $442,- 
000,  and  gave  a  mortgage  thereon,  agreed  that  by  sale  of  stock  $53,000 
should  be  raised  to  improve  the  properties,  and  that  the  proceeds  of 
sales  of  properties  should  be  applied  in  a  certain  manner  provided  In  the 
certificates,  and  that  such  application  should  be  made  whenever  there 
was  $25,000  on  hand.  It  was  evidntt  that  such  agreement  did  not  contem- 
plate the  erection,  as  an  Improvement,  of  a  hotel  costing  $115,000;  and, 
two  of  the  members  having  made  an  unwarranted  agreement  with  archi- 
tects for  plans  for  such  hotel,  the  architects  could  not  show,  in  an  action 
for  services,  that  other  like  properties  were  Improved  In  that  manner. 

Exceptions  from  special  tenn,  Westchester  county. 

Action  by  G«oi-ge  Palliser  against  Joel  B.  Erhardt  and  others  to 
recover  for  services  as  an  architect.  There  was  a  verdict  in  de- 
fendants' favor,  and  exceptions  ordered  to  be  heard  in  the  first  in- 
stance by  the  appellate  division.  Exceptions  ovenuled,  and  judg- 
ment on  the  verdict. 

Argued  before  GKX)DRICH,  P.  J.,  and  JENEB,  WOODWARD,. 
HIRSCHBERG,  and  SEWELL,  JJ. 

Hector  M.  Hitchings,  for  plaintiff. 

John  L.  Cadwalader,  James  S.  Darcey,  John  C.  Coleman,  and  PVan- 
cis  6.  Kimball,  for  defendants. 

WOODWARD,  J.  This  is  the  second  time  this  case  has  been 
before  this  court  upon  orders  to  hear  the  exceptions  in  the  first 
instance  here.  On  the  former  trial  the  jury  found  a  verdict  for 
$2,000  in  favor  of  the  plaintiff,  but  this  was  reversed  because  it  con- 
tained an  award  for  plans  for  a  hotel.  46  App.  Div.  222,  Gl  N.  Y. 
Supp.  191.  Upon  the  second  trial  the  hotel  plans  were  wholly  ex- 
cluded from  the  consideration  of  the  jury,  and  a  verdict  for  the 
plaintiff  for  other  work  was  found  for  $681.  The  exceptions  were 
ordered  to  be  heard  in  the  first  instance  here,  but  the  defendants 
have  abandoned  their  exceptions,  and  the  exceptions  of  the  plaintiff 
only  are  now  before  us.  The  plaintiff,  notwithstanding  the  very 
clear  intimation  of  the  court  upon  the  former  argument  that  there 
could  be  no  recovery  for  the  work  alleged  to  have  been  done  by  the 
plaintiff  in  preparing  plans  for  a  proposed  hotel,  made  a  persistent 
effort  to  include  evidence  of  this  work  in  the  record;  and  it  is  now 
urged  that  it  was  error  for  the  trial  justice  to  exclude  testimony 
showing  how  similar  suburban  property  is  usually  developed,  and  to^ 


Digitized  by 


Google 


564.  71  NEW  YORK  SUPPLEMENT  (SUJ 

and  106  New  Tork  State  Reporter 

refuse  to  submit  the  question  of  employment  and  liability  t< 
jury.  The  claim  of  the  i^aintiff  grows  out  of  an  employmei 
Edwards  &  Lowerre,  real-estate  dealers  and  brokers,  who  a] 
to  hare  been  associated  in  a  partnership  with  certain  capita 
represented  by  Joel  B.  Erhardt  as  trustee,  in  an  extensive  real-e 
speculation.  The  principal  question  before  the  court  when  the 
was  last  before  us  waa  whether  there  was  a  partnership,  and 
question  was  determined  in  favor  of  the  plaintiff;  it  being 
that  as  to  third  jyarties  the  relations  of  the  defendants  were 
of  co-partners.  These  capitalists,  who  were  known  as  the  Erl 
Edwards  &  Lowerre  Syndicate,  purchased  a  tract  of  land  in  G 
burg,  Westchester  county,  which  was  conveyed  by  deed  to  Jc 
EAardt,  as  trustee,  on  October  31,  1890,  subject  to  a  mortga 
f422,000;  and  a  written  agreement  was  entered  into  between 
parties  in  which  it  was  provided  that: 

"The  trustee  shall  issue  to  each  subscriber  hereto  preferred  and  co 
certificates  In  the  form  hereto  annexed,  •  •  •  and  the  further  s 
thirty-five  thousand  three  hundred  dollars  ($35,300)  in  preferred  certll 
•  *  •  and  a  similar  amount  In  common  certificates,  which  preferrs 
tlflcates  and  one-half  of  the  said  last-mentioned  common  certificates 
be  sold  and  disposed  of  for  the  purpose  of  raising  money  to  develop  as 
pare  for  the  marlset  said  properties,"  etc. 

It  will  thus  be  seen  that  there  was  a  provision  for  raisin 
to  exceed  $52,950  for  the  development  and  improvement  of  the 
erty  in  preparing  it  for  market.    It  was  further  provided  thai 

"The  proceeds  of  the  sale  of  said  properties,  after  the  payment  of 
and  assessments,  and  the  necessary  expenses  of  developing,  managlnj 
selling  the  same,  are  to  be  applied  by  said  trustee  in  the  manner  stip 
in  said  certificates;  such  application  to  be  made  as  often  as  there  st 
twenty-five  thousand  dollars  ($25,000)  on  hand,  and  oftener  if  the  t 
thlnlia  proper." 

On  the  face  of  this  agreement  it  is  clear  that  there  was  i 
tention  on  the  part  of  the  subscribers  to  the  fund  to  provic 
the  erection  of  a  hotel  to  cost  in  the  neighborhood  of  f  115,00 
cause  the  fund  for  the  improvement  and  preparation  of  the 
for  market  was  limited  to  less  than  one-half  this  amount,  an 
accumulations  were  to  be  distributed  whenever  |25,000  had 
brought  together,  and  oftener  if  the  trustee  thought  proper, 
plaintiff,  however,  insists  that  the  language  of  the  contract  i 
biguous,  and  that  he  has  a  right  to  show  that  other  propert 
this  character  were  developed  by  means  of  the  erection  of  hotel 
cottages.  The  rejection  of  this  character  of  evidence  is  the 
question  raised  by  the  exceptions.  The  answer  to  this  is  th{ 
plaintiff  was  not  a  party  to  this  contract,  and,  as  no  one  wh 
interests  under  its  provisions  has  raised  any  question  as  i 
meaning,  it  is  not  for  a  third  party  to  say  that  the  constn 
formerly  put  upon  it  by  this  court,  and  sanctioned  by  all  ( 
persons  who  were  parties  to  the  original  agreement,  is  not  th 
rect  one.  The  fact  that  other  syndicates,  under  other  agreei 
the  details  of  which  are  not  before  this  court,  may  have  ei 
hotels  or  cottages  as  a  means  of  inviting  people  to  settle 
suburban  tracts,  has  no  bearing  upon  the  question  presented 
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the  agreement  set  forth  in  this  action,  and  we  are  entirely  clear  that 
the  trial  court  did  not  err  in  excluding  the  evidence  offered  upon 
this  point.  There  is  no  ambiguity  in  this  contract  upon  this  point; 
no  suggestion  that  any  one  acting  under  its  provisions  is  to  be  gov- 
erned by  custom,  or  that  they  are  authorized  to  expend  any  sum 
in  excess  of  that  provided  for  in  the  agreement,  which  of  itself  is 
entirely  inadequate  to  the  construction  of  the  proposed  hotel,  not 
to  mention  the  work  which  is  outlined  in  the  way  of  constructing 
bridges,  grading  and  opening  streets,  and  many  other  things  which 
would  be  necessary  to  put  the  property  in  a  condition  to  be  sold. 
No  one  would  think  of  the  erection  of  a  magnificent  hotel  as  an 
incident  to  the  development,  management,  and  sale  of  a  plotted 
tract  of  real  estate,  unless  the  fact  were  to  be  specially  mentioned 
in  the  agreement.  When  we  consider  that  the  whole  tract  was 
valued  at  |422,000,  and  that  the  proposed  hotel,  for  which  the  plain- 
tiff demands  compensation  for  the  drawing  of  the  plans,  involved 
an  expenditure  of  $115,000,  for  which  no  adequate  provision  of  funds 
was  made,  it  becomes  obvious  that  this  was  entirely  outside  of  the 
partnership  agreement  existing  between  the  defendants,  and  that 
the  plaintiff  cannot  recover  for  this  work  in  the  action  now  before 
us.  The  other  questions  involved  in  this  action  were  disposed  of 
upon  the  occasion  of  the  former  hearing  of  the  exceptions  (46  App. 
Div.  222,  61  N.  Y.  Supp.  191),  and  it  does  not  seem  necessary  to  fol- 
low the  discussion  further. 

The  exceptions  should  be  overruled,  and  judgment'  entered  on  the 
verdict,  with  costs  to  the  defendants.  All  concur,  except  QOOD- 
BICH,  P.  J.,  who  took  no  part. 


(63  App.  Div.  860.) 

DAVIDSON  y.  JOHN  GOOD  CORDAGE  &  MACHINE  00.  et  aL 
(Bapreme  Court,  Appellate  Division,  Second  Department    Jidy  25,  1901.) 

1.  KKCKIVKKa— IhJTTNCTIOK— FORBCI.OSXTIU8  OF  MORTOAOB. 

An  Injunction  Issued  under  Code  Civ.  Proc.  S  1806,  providing  that.  In 
a  suit-  for  a  receiver  and  the  sequestration  of  the  property  of  a  corpora- 
tion, the  court  may  restrain  creditors  of  the  corporation  from  bringing 
actions  against  It  for  the  recovery  of  money,  does  not  prevent  one  holding 
a  mortgage  on  property  of  the  corporation,  given  by  a  prior  owner  of 
snch  property,  and  which  was  not  assumed  by  the  corporation,  from 
maintaining  a  suit  to  foreclose. 
Sl  Sake— Chahcsrt  Jubisdiction. 

Chancery  has  no  Jurisdiction  anthorlzlng  It  to  sequester  the  property 
of  a  corporation  by  means  of  a  receiver,  outside  of  that  specially  con- 
ferred by  statute. 
S.  M0BTOAQB8 — FoRBOLOBUBB— IsjnNcnoir. 

A  first  mortgage  on  property  owned  by  an  Insolvent  corporation  was 
made  by  a  prior  owner  of  such  property  for  one  year.  Interest  was  paid 
for  about  four  years,  and  for  the  next  four  none  was  paid,  and  the  mort- 
gagee was  compelled  to  pay  taxes  for  several  years,  amounting  to  over 
?4,000;  and,  prior  to  the  appointment  of  the  receiver.  Judgments  amount- 
ing to  over  $100,000  wete  recovered  ngainst  the  corporation.  Beld,  tiiat 
there  was  no  merit  In  the  contention  that  equity  should  restrain  the 
foreclosure  of  the  mortgage  for  the  protection  of  the  owner  of  the  equity 
of  redemption  and  a  second  mortgagee,  whose  Hen  had  been  declared  void 
by  the  supreme  court,  though  an  appeal  from  such  decision  was  pending. 
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Appeal  from  special  term,  Kings  county. 

Suit  by  Charles  M.  UavidBon  against  the  John  Good  Con 
liachine  Company  and  others.  fYom  an  order  staying  all  p 
ings  in  the  action,  plaintiff  aj^als.    Reyersed. 

Argued  foefoie  GOODBICE,  P.  J.,  and  HIBSGHB£EG,  J 
and  SEWEIxL,  JJ. 

Ira  Leo  Bamberger,  for  appellant. 

Alfred  A.  Cook  (Leopold  Wallach,  on  the  brief),  for  resp 
Berthold  A.  Beiss. 

HISSCHBEBG,  J.  The  respondent  Berthold  A.  Beiss  yt 
pointed  temporary  receiyer  of  a  foreign  corporation,  the  Jotu 
Cordage  &  Machine  Company,  Jnly  16,  1897,  in  an  action  b 
by  the  Northside  Bank,  presumably  for  sequestration.  The 
«ppointiiig  the  receiver  contains  the  usual  injunction  agaii 
maintenance  of  actions  by  creditors.  The  corporation  is  the 
of  certain  real  estate  in  Brooklyn,  comprising  its  business  an 
ufacturing  plant.  The  plaintiff  is  the  owner  of  a  bond  secure 
mortgage  on  a  part  of  this  real  estate,  which  mortgage  wai 
by  a  former  owner  of  such  real  estate,  and  was  not  assumed 
company  when  it  purchased.  The  bond  and  mortgage  are  Ion 
dae.  The  action  is  brought  to  foreclose  the  mortgage, 
about  January  1, 1897,  the  company  executed  and  delivered  to 
tee  a  mortgage  on  all  of  its  property  for  $300,000,  to  secure 
posed  issue  of  300  bonds,  of  $1,000  each,  which  mortga^  w) 
by  this  court  to  be  void.  Jenkins  y.  Machine  Co.,  56  App.  Di 
68  N.  Y.  Supp.  239.  An  appeal  to  the  court  of  appeals  was 
quently  permitted  (57  App.  Div.  626,  68  N.  Y.  Supp.  1141),  J 
the  order  herein  appealed  from  the  plaintiff  has.  been  res1 
from  continuing  his  foreclosure  suit  until  the  decision  by  Uk 
of  appeals  in  that  action.  This  appeal  presents  for  eonsid( 
the  question  of  the  power  ot  the  court  to  grant  the  order, 
tts  propriety. 

The  injunction  embraced  in  the  order  appointing  the  resp 
receiver  did  not  and  could  not  operate  to  prevent  the  plainti 
maintaining  this  action.  The  jm'isdiction  to  appoint  recei' 
corporate  property,  to  dissolve  corporate  bodies,  to  restrs 
nsurpation  of  corporate  powers,  and  to  sequester  corporate 
is  wholly  statutory.  It  was  never  assumed  by  the  court  oi 
eery  until  conferred  by  act  of  parliament,  and  the  EIngliah 
haua  been  adopted  and  followed  in  this  state.  Attorney  C 
•V.  Insurance  Co.,  2  Johns.  Ch.  371,  389;  Same  v.  Bank,  Ho 
.354;  United  States  Trust  Go.  v.  New  York,  W.  S.  &  B.  B.  C 
N.  Y.  478,  483,  5  N.  E.  316;  Decker  y.  Gardner,  124  N.  Y.  : 
H.  E.  814,  11  L.  B.  A.  480;  In  re  Binghamton  Gen.  Electric  C 
N.  Y.  261,  38  N.  E.  297.  In  the  case  last  cited  it  was  he! 
the  court  had  no  power,  in  proceedings  for  the  voluntary  diss 
of  a  corporation,  to  restrain  creditors  from  disposing  of  coi 
bonds  held  by  them;  the  power  being  limited  to  the  terms 
tion  2423  of  the  Code  of  Civil  Procedure,  viz.  the  enjoining 
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tions  bj  creditors  agamst  the  company  for  the  recovery  of  a  «om 
of  money.  The  court  said  (page  26S,  143  N.  Y.,  and  page  297,  38  N. 
E.): 

"It  baa  long  been  tbe  settled  latv  of  this  state  tbat  tbe  Jurisdiction  of 
chancery  does  not  extend  to  the  sequestration  of  tbe  ptoyerts  of  a  corpora- 
tion by  means  of  a  receiver.  Attorney  General  t.  Insurance  Co.,  2  Johns. 
Gh.  371;  Same  v.  Bank,  Hopk.  Ch.  854;  United  States  Trust  Co.  v.  New  York, 
W.  S.  &  B.  R.  Co.,  101  N.  Y.  478,  5  N.  E.  316.  It  follows  that  the  authority 
of  the  court  In  this  proceeding  must  be  found  In  the  statute,  and  not  bi 
Its  general  equitable  powers.  It  Is  obvious  that  every  lien  upon  the  property 
of  a  corporation  resting  upon  valid  agreement  or  process  before  tbe  appoint- 
ment of  a  receiver,  the  lienor  being  lawfully  in  possession,  must  be  pre- 
served, witb  the  right  of  enforcement,  unless  courts  and  legislatures  are  to 
override  the  vested  rights  of  creditors.  The  general  principle  has  been  re- 
peatedly recognized  and  approved  by  this  court.  Buggies  v.  Chapman,  S9 
X.  Y.  163;  Machine  Works  v.  KeUey,  88  N.  Y.  231;  In  re  Home  Provident 
Safety-Fund  Ass'n,  129  N.  Y.  288,  29  N.  £.  323;  People  v.  E.  Bemlngton  & 
Sons,  121  N.  Y  328,  24  K.  B.  793,  8  L.  B.  A.  458." 

To  the  like  effect  is  In  re  Hamilton  Park  C5o.,  1  App.  Div.  375,  37 
N.  Y.  Snpp.  310,  wherein  the  court  not  only  held  that  where  a  tempo- 
rary receiver  has  been  appointed  in  proeeedings  for  the  voluntary 
dissolution  of  a  corporation  the  court  cannot,  under  section  2423 
of  the  Code  of  Civil  l*rocedure,  restrain  a  suit  to  foreclose  a  mortgage 
given  by  the  coi-poration  to  a  trust  company  to  secure  its  bonds,  but 
also  decided  that  such  an  action  was  not  one  for  the  "recovery  of  a 
sum  of  money,"  within. the  meaning  of  the  Code  of  Civil  Procedure. 
The  power  in  this  case  is  within  the  same  limitations  as  in  the  case 
of  proceedings  for  voluntary  dissolution.  The  suit  of  the  Northside 
Bank  being  presumably  an  action  pursuant  to  the  provisions  of  chap- 
ter 15  of  title  2  of  the  Code  of  Civil  Procedure,  the  power  of  the  court 
is  confined  by  section  1806  to  ''restraining  the  creditors  of  the  corpo- 
ration from  bringing  actions  against  the  defendants,  or  any  of  them, 
for  the  recovery  of  a  sum  of  money,"  etc.  If  the  corporation  was 
liable  upon  the  bonds,  or  on  the  purchase  of  the  property  had  as- 
sumed and  agreed  to  pay  the  mortgage,  a  different  question  might 
have  been  presented.  But,  as  it-  is,  the  corporation  is  not  liable  to 
the  plaintiff  for  any  deficiency  which  may  result  upon  a  sale  of  the 
propCTty.  The  plaintiff  is  not  a  creditor,  and  consequently  is  not 
included  within  the  terms  of  the  order  appointing  the  receiver,  by 
which  creditors  are  enjoined  from  "commencing,  continuing,  or  car- 
rying on  any  suits  or  proceedings  against  said  corporation."  More- 
over, an  order  of  the  court  was  obtained  by  the  plaintiff,  permitting 
him  to  bring  and  maintain  this  suit  against  the  company. 

But  the  respondent  insists  that,  this  action  being  a  suit  in  equity 
for  the  foreclosure  of  a  mortgage,  the  court  has  inherent  power  to 
restrain  the  proceedings,  in  the  interests  and  for  the  protection  of 
the  owner  of  the  equity  of  redemption  and  of  subsequent  incum- 
brancers. Conceding  the  jurisdiction  of  equity  to  restrain  a  fore- 
closure sale  in  a  proper  case  and  upon  proper  terms,  it  is  nevertheless 
■  very  plain,  upon  purely  equitable  considerations,  that  the  order  here- 
in prohibiting  the  prosecution  of  the  plaintiff's  action  to  judgment 
cannot  be  upheld,  but  should  be  reversed  by  this  court,  in  the  exer- 
cise of  its  independent  discretion.    As  was  said  by  the  court  in  Be 
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Bnach  Brewing  Co.,  41  App.  Div.  204^  209,  58  N.  Y.  Snpp.  812.  813: 
"We  see  no  equities  presented  in  the  motion  papers  in  favor  of  ili« 
insolvent  mortgagor,  or  of  its  creditors,  represented  by  the  tempo- 
rary receiver,  which  should  enable  him  to  arrest  the  equitable  righu 
of  the  mortgagee."    The  plaintiffs  mortgage  was  made  June  1, 
1893.    It  was  given  for  one  year.    No  interest  has  been  paid  sinc« 
December  1,  1897.    The  unpaid  interest  at  the  time  the  order  ap- 
pealed from  was  granted  amounted  to  |716.10,  and  unpaid  taxes  and 
assessments  amounted  at  that  time  to  upwards  of  1206.     The  plain- 
tifE  has  been  compelled  to  pay  the  taxes  for  the  years  1893,  1S91, 
1895,  1896,  and  1897,  amounting  to  $4,696.05,  so  that  his  claim  is 
already  over  $16,000.    The  receiver  has  only  the  sum  of  $4.54  on  de- 
posit, and  no  security  whatever  was  given  to  the  plaintiff  upon  the 
stay.    Judgments  amounting  to  $105,637.74  were  recovered  against 
the  corporation  prior  to  the  receiver's  appointment,  in  actions  in 
which   warrants  of   attachment   were   issued.    The   receiver   was 
served  with  process  in  this  action  January  6,  1901.    He  appeared 
January  21st,  and,  after  having  obtained  extensions,  served  his  an- 
swer on  February  20th,  making  denial  upon  information  and  belief, 
and  obtained  the  stay  on  April  18th,  when  the  cause  was  on  the  cal- 
endar in  Queens  county  for  trial.    And  nothing  was  presented  to  the 
court  to  indicate  that  the  plaintiff's  claim  would  not  be  prejudiced 
by  the  proposed  stay,  excepting  the  statement  of  a  single  afBant  to 
the  effect  that  the  property  covered  by  the  plaintiff's  mortga<!e 
"should  be  worth"  at  least  $19,000.    At  the  time  the  order  was 
granted  no  appeal  had  been  taken  to  the  court  of  appeals  in  the 
Jenkins  Case,  and  the  plaintiff  was  not  a  party  to  that  action.     The 
plaintiff  has  offered  his  mortgage  for  sale  at  a  discount  to  parties 
subsequently  interested,  but  without  avail.    It  surely  cannot  be  re- 
garded as  just  and  equitable  that  the  holder  of  a  valid  and  prior  lien 
of  doubtful  value  should  be  deprived,  without  security,  of  the  right 
to  pursue  lawful  remedies  designed  for  his  protection,  at  the  instance 
of  a  subsequent  lienor,  whose  claim  has  been  judicially  determined 
to  be  void,  in  the  mere  hope  that  a  higher  court,  to  which  no  appeal 
has  been  taken,  may  validate  the  subsequent  lien  in  an  action  with 
which  the  party  restrained  has  no  connection,  and  in  which  he  has 
no  interest,    lie  order  should  be  reversed. 

Order  reversed,  with  $10  costs  and  dlsborseznents.    An  concnx^ 


<68  App.  Dlv.  374.) 

JOHNSON  V.  BROOKLYN  HEIGHTS  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  25.  1901.) 

L  Cabbibrs— Street  RArLWAVs— Iwjurt  to  Passenger— OvKBCBOWDnie — Evi- 
DEMCE— Proximate  Cause. 

Plaintiff  boarded  a  crowded  street  car,  and  before  the  aid  of  his  Jour- 
ney the  car  I>ecame  so  filled  with  passengers  that  be  was  forced  to  stand 
on  the  running  board,  holding  onto  one  of  the  stanchions  or  upright 
parts  of  the  car.  It  had  been  raining,  and  he  held  an  umbrella  In  the 
hand  by  which  he  held  to  the  stanchion;  and,  losing  his  hold  while  the 
car  was  going  at  a  high  rate  of  speed,  be  fell  into  the  street  and  was  in- 
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Jnred.  He  testified  that  the  car  was  golnj?  In  a  rocking.  Jolting,  or  "wag- 
ging" motion,  and  that  his  hand  "slipped  from  the  uprights,"  but  there 
was  no  evidence  of  what  caused  the  slipping.  There  was  no  siidden  or 
unexpected  motion  at  the  time  either  of  the  car  or  of  the  passengers. 
Held,  that  since  the  proximate  cause  of  the  Injury  was  the  slipping  of  his 
hand  from  the  stanchion,  which  might  have  been  caused  by  the  fact 
that  the  same  was  wet,  or  because  plaintld  was  exhausted  in  his  efforts 
to  hold  on,  or  by  a  combination  of  causes,  there  was  no  proof  that  the 
Injury  was  due  to  the  defendant's  negligence,  and  hence  plaintiff  was  not 
entitled  to  recover. 
t.  Bamk—Triai,— Withdrawal  o»  Joror— Complaint— Amendment. 

In  an  action  for  luj.uries  to  a  passenger  on  a  stieet  car,  the  plaintiff 
alleged  that  plaintiff  was  thrown  from  the  running  board  by  a  sudden 
Jerk,  but  did  not  allege  that  the  car  was  overcrowded,  or  that  plaintiff 
was  compelled  to  ride  on  the  running  board.  At  the  trial  plaintiff  testi- 
fied that  his  hand  slipped  from  the  stanchion  by  which  he  held  himself 
on  the  car,  which  caused  the  fall,  whereupon  plaintiff's  counsel  asked 
leave  to  amend  the  complaint  to  conform  to  the  proof,  and  thereafter 
asked  to  withdraw  a  juror,  so  as  to  set  up  new  matter  as  negligence,  and 
recalled  plaintiff  on  the  motion,  who  testified  to  the  same  fact, — that  the 
accident  was  caused  by  his  hand  slipping  from  the  stanchion.  Held,  that 
a  denial  of  the  motion  to  withdraw  a  Juror  was  proper,  since  the  facts 
proved  failed  to  establish  the  defendant's  liability  on  any  possible  alle- 
gation of  negligence  which  could  have  been  made. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Louis  Johnson  against  the  Brooklyn  Heights  Railroad 
Company.  Prom  a  judgment  dismissing  the  complaint  at  the  close 
of  jiaintifTs  case,  and  from  an  order  denying  plaintiff's  motion  for 
a  new  trial,  made  on  the  minutes,  plaintiff  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Charles  C.  Leeds,  for  appellant. 
Percy  S.  Dudley,  for  respondent. 

HIRSCHBERG,  J.  •  It  may  very  well  be  that  the  plaintiff  has  a 
good  cause  of  action  against  the  defendant,  but  it  is  undoubted  that 
he  has  failed  to  prove  it.  With  his  wife  and  some  other  companions 
he  started  from  Maspeth,  in  Queens  county,  to  return  to  his  home, 
in  Brooklyn,  on  September  16,  1894,  by  means  of  one  of  the  defend- 
ant's open  trolley  cars.  He  waited  for  the  third  car,  asking  the  con- 
ductors of  the  first  two  which  passed  whether  there  was  room,  and 
finally  boarded  the  third  one,  on  the  assurance  of  the  conductor  that 
there  was  sitting  room.  He  found  none,  however,  and  he  was 
obliged  to  stand  up  between  the  seats.  As  the  car  stopped  to  take 
on  more  passengers  it  became  so  overcrowded  that  he  was  forced  to 
the  running  board  on  the  left-hand  side  of  the  car  as  it  was  going, 
where  he  stood  with  one  foot  on  the  running  board  and  one  on  the 
bottom  of  the  car,  holding  on  to  one  of  the  uprights  or  stanchions  by 
his  left  hand,  in  which  he  also  held  an  umbrella.  It  was  raining 
at  the  time,  and  the  car  was  running  very  fast,  with  a  rocking,  jolt- 
ing, or  "wagging"  motion.  After  holding  on  for  half  an  hour  his 
hand  slipped  upon  the  stanchion,  and  he  fell  to  the  ground,  sustain- 
ing thereby  the  injuries  of  which  he  complains.  The  conditions 
under  which  he  met  with  his  accident  are  such  as  the  greed  and 
rapacity  of  transportation  companies  in  many  parts  of  the  Greater 
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City  of  TSew  York  have  combined  with  the  submissiTcneas 
traveling  public  to  make  notoriously  common,  but  he  is  not  e 
to  recover  damages  except  upon  proof  that  these  conditions  W' 
cause  of  his  misfortune.  There  was  no  guard  rail  on  the  side 
car  where  he  was  standing,  but  the  proximate  cause  of  the  a< 
was  the  slipping  of  his  hand  from  the  stanchion.  He  does  n< 
cate  in  any  way  that  this  was  due  to  the  motion  of  the  car.  I 
he  testified  that  the  car  was  running  at  the  time  he  slipped  pr 
as  it  had  been  running  the  entire  time.  There  was  no  snd< 
unexjjected  motion  at  the  time,  either  of  the  car  or  of  the  passi 
and,  BO  far  as  his  evidence  is  concerned,  the  cause  of  the  slipi 
his  hand  is  left  wholly  to  conjecture.  It  may  have  been  becai 
stanchion  was  wet,  or  because  the  car  was  running  fast  with 
ing  motion,  or  because  he  was  exhausted  in  his  efforts  to  hold 
it  may  have  been  from  all  these  causes  combined;  but,  asidi 
a  statement  of  the  fact  that  "it  was  raining,  and  my  hand  f 
from  the  uprights,"  his  evidence  furnishes  no  hint  or  clue  to  t 
son.  The  negligence  alleged  in  the  complaint  is  "that  whi 
plaintiff  was  a  passenger  on  said  car  •  *  *  the  servants 
defendant  in  charge  of  the  same  so  carelessly,  negligently,  a 
skillfully  conducted  themselves  in  the  management  of  said  ca' 
suddenly  and  without  warning  jerk  and  move  said  car  forwar 
a  sudden  jerk  and  quick  motion,  thereby  throwing  the  plaintil 
great  violence  from  said  car,"  etc.  The  complaint  contains  i 
gation  that  the  car  was  overcrowded,  or  that  the  plaintiff  b 
of  that  fact  was  compelled  to  ride  upon  the  running  board 
sole  allegation  of  negligence  is  the  sudden  jerk. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved  to  i 
the  complaint  on  the  ground,  among  others,  that  the  reason  w 
plaintiff  fell,  "as  he  himself  says,  was  that  his  hand  slipped." 
argument  the  plaintiff's  counsel  asked  leave  to  amend  the  con 
to  make  it  conform  to  the  facts  proved.  A  recess  was  then' 
and  thereafter  plaintiff's  counsel  applied  for  leave  to  withd 
juror,  so  as  to  set  up  new  matter  of  n^ligence.  The  court  thei 
that  the  motion  to  amend  was  not  before  it,  but,  on  the  moti 
leave  to  withdraw  a  juror,  recalled  and  examined  the  plaintii 
testified  as  follows: 

"At  the  time  I  fell,  my  hand  elipped  on  the  stnnchlon.  The  car  wi 
Ing  fast  at  that  time.  It  was  moving  this  way  [lllnstratlng],  with  a  ■ 
motion.  I  think  It  had  been  continued  the  whole  way  from  Maspi 
was  the  same  there  as  It  was  all  the  way  down." 

Thereupon  the  motion  for  leave  to  withdraw  a  juror  was  c 
and  the  motion  to  dismiss  granted.  No  error  can  be  found  i 
The  nature  of  the  new  matter  of  negligence  which  the  plain 
sired  to  incorporate  into  his  complaint  was  not  disclosed.  T] 
tion  to  amend  the  complaint  to  make  it  conform  to  the  facts  ; 
was  unavailing,  because  the  facts  proved  failed  to  establish  i 
fendant's  liability  on  any  possible  allegation  of  negligence, 
not  enough  for  the  plaintiff  to  prove  that  the  defendant  was 
gent.  The  law  required  him  to  go  further,  and  to  prove  th 
negligence  caused  the  accident. 
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The  cases  of  Patterson  v.  Hochster,  21  App.  Div.  432,  At  N.  T. 
Snpp.  553,  and  Shanley  v.  Stanley,  22  App.  Div.  375,  48  N.  Y.  Supp. 
32,  cited  by  the  appellant,  are  not  in  point.  The  latter  was  an  equity 
action,  brought  to  compel  specific  performance,  and  the  amendment 
suggested  was  strictly  to  conform  the  complaint  to  the  proofs.  In 
the  former  case  the  amendment,  the  nature  of  which  is  not  disclosed, 
but  which  the  court  said  "would  undoubtedly  have  been  granted  at 
the  trial,"  etc.,  was  refused  upon  the  supposition  of  the  court,  shared 
in  by  the  plaintiff's  counsel,  that  the  cause  of  action  was  not  then 
barred  by  the  statute  of  limitations,  and  that  a  new  action  could  be 
brought.  While  it  is  true  in  this  case  that  a  new  action  is  barred 
by  the  statute  of  limitations,  yet  the  amendment  proposed  at  the  trial 
was  one  which  the  court  could  not  properly  grant,  as  it  disclosed  no 
actionable  negligence  in  any  proposed  substitution  of  new  matter, 
while  amending  the  complaint  to  conform  to  the  proof  would  only 
have  served  to  make  the  complaint  demurrable.  The  judgment  and 
order  should  be  afSrmed. 

Jadgment  and  order  affirmed,  with  costs.  All  concur;  GOODRICH.  P.  J., 
in  result 


(63  App.  Div.  266.) 

ARCHER  V.   CITY   OF  MT.  VERNON. 

(Supreme  Oourt,  Appellate  Division,  Second  Department    July  2S,  1901.) 

1.    UOBICIPAL  CORPORATIOSB— CHAKGB  OF    GbAOB. 

The  city  charter  of  Mt  Vernon  (laws  1892,  c.  182,  H  180,  182-184, 
186)  provides  that  "the  common  council  shall  have  power  to  establish 
the  grade,  construct,  make,"  and  repair  streets,  etc.,  and  provides  that 
tbe  common  council  may  provide  for  such  improvementB,  and  assess  the 
expense  on  tbe  land  benefited  thereby,  and  specifies  proceedings  there- 
for. Section  187  authorizes  tbe  common  council  to  change  the  grade  of 
any  street,  by  a  vote  of  three-fourths  of  Its  members,  on  a  written  peti- 
tion of  any  party  interested,  and  requires  a  profile  showing  the  Intended 
alteration  to  be  filed  in  the  office  of  the  city  clerk,  and  requires  notice 
of  tbe  petition  and  profile  to  be  published  in  a  newspaper,  fixing  the 
date  when  objections  may  be  made.  Beld,  that  proceedings  to  change 
tbe  grade  of  an  established  city  street  could  only  be  bad  under  tbe  lat- 
ter section. 

X  Bams. 

Acts  1869,  c.  906,  authorized  certain  towns  to  regulate,  grade,  and  Im- 
prove a  certain  highway,  and  commissioners  were  named  therein,  who 
graded  the  road.  Thereafter  a  portion  of  such  road  became  a  street  in 
the  city  of  Mt  Vernon.  Held  to  create  and  establish  a  grade  of-  tbe 
street  which  would  require  proceedings  for  the  change  t]Aereof  to  be 
brought  under  provisions  of  city  charter  authorizing  and  prescribing  tbe 
procedure  for  a  change  of  grade,  and  not  under  sections  authorizing  tbe 
tiding  of  city  streets. 

tL  Same— ArPBAii. 

Where  a  proceeding  to  vacate  a  special  mTmlcipal  assessment  for 
changing  the  grade  of  the  street  on  the  ground  that  no  damage  Is  al- 
lowed to  a  property  owner  Is  tried  on  the  theory  that  there  was  no 
change  of  established  grade,  the  defense  that  there  was  no  building  on 
plaintiff's  lots  cannot  be  raised  for  the  first  time  on  appeal. 

^  Same— Rbpavino. 

Under  a  city  charter  providing  that  tbe  city  conndl  may  contract  for 
tbe  paving  and  repaving  of  city  streets,  and  the  expense  thereof,  except 
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for  repavlng,  shall  be  assessed  upon  the  property  benefited  there 
expense  of  repaying  a  city  street  cannot  be  assessed  upon  the  a 
property  owners,  but  must  be  paid  by  general  assessment. 

Appeal  from  special  term,  Westchester  county. 

Action  by  John  Archer  against  the  city  of  Mt.  Vernon  to 
a  special  assessment.    From  a  judgment  in  favor  of  plainti 
fendant  appeals.    AflQrmed. 

Argued  before  GOODRICH,  P.  J.,  and  JENKS,  WOODY 
HIESCHBEBG,  and  8EWELL,  JJ. 

William  J.  Marshall,  for  appellant. 
Arthur  M.  Johnson,  for  respondent. 

GOODRICH,  P.  J.  This  action  was  brought  to  vacate  t 
sessments  upon  plaintiff's  lots  on  Central  boulevard,  in  tli 
of  Mt.  Vernon;  part  of  the  assessment  being  for  the  regradii 
repaving  of  that  highway  and  Columbus  avenue.  The  pi 
claimed  that  the  common  council,  in  taking  the  proceedings 
resulted  in  the  assessments,  did  not  comply  with  the  provisi 
section  187  of  the  charter  of  the  city  of  Mt.  Vernon;  that 
therefore  without  jurisdiction  to  alter  an  established  grade 
consequently  that  the  assessments  are  void.  The  court  at  i 
term  rendered  judgment  as  prayed  for,  and  the  city  appeals. 

We  are  to  construe  the  meaning  of  the  words  "established  t 
as  used  in  the  charter,  in  connection  with  an  assessment  upoi 
ting  property  owners  for  a  change  of  the  grade  of  a  highway 
existed  previously  to  the  charter.  There  is  abundant  aui 
for  the  doctrine  that  a  statute  delegating  local  power  to  i 
the  property  of  individuals  with  the  expense  of  local  improvt 
must  be  strictly  pursued,  that  any  departure  in  substance  fn 
formula  prescribed  by  the  statute  vitiates  the  proceedings  un 
and  that  what  the  legislature  has  directed  to  be  done  the 
cannot  declare  immaterial,  or  the  steps  prescribed  merely  dir 
and  so  cannot  hold  that  the  omission  to  take  any  such  ste 
not  vitiate  the  proceedings.  Merritt  v.  Village  of  Portchesi 
N.  Y.  309,  27  Am.  Rep.  47;  Stebbins  v.  Kay,  123  N.  Y.  31,  25 
207.  The  charter  is  chapter  182  of  the  Laws  of  1892.  Sectii 
reads: 

"The  common  council  shall  have  power  to  establish  the  grade,  coi 
make,  grade,  rejrulate  and  repair  streets,  highways,  sidewalks,  bridge 
en'  and  aqueducts,  or  cause  the  same  to  be  done." 

Section  182  provides: 

"The  regulating,  reregulatlng,  grading,  regrading,  paving,  repavi) 
graveling  of  streets  and  highways,  or  any  part  thereof;  the  comple 
the  regulating  and  grading  of  all  streets  or  highways,  or  of  any  part  1 
•  •  *  may  be  contracted  for  by  the  common  council,  and  the  « 
thereof,  except  for  repaving,  and  two-thirds  of  the  expense  of  pavlni 
be  apportioned  and  assessed  upon  the  several  lots  of  land  benefited  1 
by  the  assessors  in  proportion  to  the  benefit  which  the  same  shall  derli 
the  improvement     •     •    •" 

Sections  183  and  184  require  the  common  council  to  prepai 
file  plans,  fix  a  district  of  assessment,  publish  notice,  make  a  co 
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for  the  work,  report  the  assessment  and  asaessment  district,  hear 
objections  of  interested  parties,  and,  when  proper,  correct  the  re- 
port.   Section  186  reads: 

"Whenever  the  common  council  shall  determine  to  regulate,  reregulate, 
grade,  regrade,  or  pave  any  street  or  highway,  or  any  part  thereof,  It  may 
direct  a  curb  to  be  set,  and  a  gutter  to  be  made  on  each  or  either  side  pf 
such  street  or  highway,  and  the  expense  therefor  shall  be  assessed  by  the 
assessors  with  the  expenses  of  regulating,  reregulating,  grading,  regradlng  or 
paving  such  street  or  highway  In  the  same  report  and  assessment  upon  the 
lots  of  land  only  that  shall  front  upon  such  street  or  highway,  and  In  propor- 
tion to  their  respective  frontages  thereon." 

It  should  be  observed  that  this  section  relates  only  to  the  setting 
of  gutters  and  curbs,  and  assessing  the  expense  thereof  on  abutting 
lots. 

The  sections  thus  quoted  conferred  upon  the  common  council  the 
power  to  establish  the  grades  of  all  public  streets  and  highways, 
but  only  where  there  was  not  already  an  established  grade.  This 
is  evident  from  the  language  of  section  187,  which  reads  in  part  as 
follows: 

"The  common  council  shall  have  power,  on  the  written  petition  of  any 
party  Interested,  to  alter  the  grade  of  any  street  or  highway,  or  of  any  part 
thereof.  Before  determining  to  make  such  alteration  It  shall  cause  to  be 
made  and  deposited  in  the  office  of  the  city  clerk  a  profile  showing  the  In- 
tended alteration,  and  cause  to  be  published  In  one  or  more  of  the  official 
city  newspapers  once  in  each  week  for  two  successive  weeks,  a  notice  that 
such  petition  has  been  received  and  such  profile  so  deposited,  setting  forth 
their  intention  to  make  such  alteration,  and  requiring  all  persons  interested 
to  present  their  objections,  in  writing,  to  the  common  council,  at  a  time  and 
place  to  be  mentioned  therein,  not  less  than  two  weeks  from  the  first  publi- 
cation thereof.  The  common  council  may,  at  any  time  within  one  year  there- 
after, by  a  vote  of  three-fourths  of  all  its  members,  so  alter  such  grade." 

Then  follows  a  provision  for  ascertaining  the  damages  to  any 
building  which  has  been  previously  erected  "with  reference  or  to 
conform  with  the  previously  established  grade." 

It  is  evident  that  if  there  was  not  at  the  time  of  the  proceed- 
ings of  the  common  council  an  already  established  grade  of  the 
highway,  avenue,  or  boulevard,  the  proceedings  were  properly  insti- 
tuted under  sections  180  to  186;  otherwise,  tiiey  should  have  been 
instituted  under  section  187.  From  the  sections  referred  to,  it  is 
manifest  that  it  was  the  intention  of  the  legislature  to  confer  upon 
the  common  council  the  power,  on  its  own  motion,  to  establish 
grades,  and  to  charge  a  portion  of  the  expense  thereof  once  only 
upon  the  land  benefited  thereby,  but  whenever  there  was  an  estab- 
lished grade  it  could  be  changed  only  on  the  petition  of  any  party 
interested.  We  are  thus  brought  to  the  question  whether  at  the 
time  of  the  passage  of  the  charter  there  was  an  established  grade 
of  the  Old  White  Plains  post  road.  In  1869  an  act  was  passed 
by  the  legislature  (chapter  906)  "to  regulate,  grade,  widen,  gravel 
and  improve"  the  Old  White  Plains  post  road,  of  \chich  the  portion 
of  Columbus  avenue  now  in  question  formed  a  part.  The  act  au- 
thorized the  towns  of  Eastchester,  Scarsdale,  and  White  Plains  to 
regulate,  open,  grade,  work,  and  macadamize  the  road.  In  1872. 
in  pursuance  of  that  act,  that  portion  of  the  road  now  known  as 
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"Columbus  ATenue"  was  graded  to  the  width  of  49J  feel 
macadamized  to  the  width  of  30  feet;  and  the  expense  t^ 
was  paid  by  the  issue  of  bonds,  which  hare  been  paid  partia 
taxation  upon  the  territory  then  included  in  the  town  of  Eas 
ter,  the  defendant's  predecessor,  and  partly  by  the  city.  The 
tiff's  lots  were  within  the  town  of  Eastchester.  In  1892  C 
boulevard  was  graded  and  paved  by  the  Corcoran  Manor  As 
tion,  then  the  owner  of  a  large  tract  of  adjacent  land.  The 
ciation  in  1894  dedicated  the  boulevard  to  the  city  as  a 
street,  and,  such  dedication  having  been  accepted  by  the  cit 
boulevard  became  a  public  street.  Plaintiff's  lands  abut  this 
vard.  In  1898  the  common  council  of  the  city  passed  a  reso 
adopting  plans,  profiles,  and  specifications  for  the  regulation, 
ing,  paving,  etc.,  of  the  boulevard,  and  fixing  a  district  of  t 
ment,  and  a  contract  was  made  for  the  work.  Under  this  co 
the  grades  of  Columbus  avenue  and  Central  boulevard  were  chi 
and  the  expense  thereof  included  in  an  assessment  upon  the 
tiff's  lots.  All  of  these  proceedings  were  taken  under  sectioi 
to  186  of  the  charter,  and  not  under  section  187.  The  cour 
that  at  the  time  of  the  resolution,  contract,  and  working,  th 
nue  and  boulevard  were  public  streets  of  the  city,  and  thai 
had  at  that  time  an  established  grade,  which  was  altered  I 
work  in  question,  and  ttiat  such  work  should  have  been  done 
section  187  of  the  city  charter.  The  city  contends  that  ther 
no  established  grade  at  the  time  of  the  resolution,  and  thi 
work  was  properly  done  and  the  assessments  imposed  unde 
tions  180  to  186  of  the  charter.  This  difference  involves  the  t 
question  whether  the  grades  of  the  avenue  and  boulevard  hac 
established  previously  to  1898.  As  to  Columbus  avenue,  whic 
a  part  of  the  Old  White  Plains  post  road,  there  can  be  no  qu( 
The  act  of  1869  conferred  upon  the  commissioners  therein  i 
the  power  to  grade  the  road.  The  evidence  shows  that  they  f 
the  road,  and  this  was  the  establishment  of  grade  under  1 
tive  authority.  We  must  assume  that  when  subsequently  the 
ter  was  passed  the  legislature  had  in  mind  its  previous  enact] 
and  intended  to  grant  to  the  city  the  power  to  establish  gradf 
assess  the  expenses  thereof  upon  adjacent  lands,  under  sectioi 
to  186,  only  in  cases  where  no  grade  had  been  previously 
lished.  The  power  to  change  established  grades  was  defined  i 
tion  187.  It  is  unnecessary  to  express  an  opinion  whether  the 
of  Central  boulevard  was  established  by  the  city's  acceptai 
the  street  in  its  graded  and  paved  condition.  The  case  of  A 
v.  Board,  12  R.  I.  241,  cited  by  the  corporation  counsel,  seems 
direct  authority  against  his  own  contention.  It  there  appearei 
the  highway  in  question  had  been  graded  by  surveyors  under 
general  authority  in  1847.  At  that  time  the  board  of  alderme 
no  power  to  establish  a  grade.  This  power  was  afterward! 
ferred  upon  the  board  by  an  act  of  the  legislature  in  1866. 
court  said  (pages  242,  243)  that  it  was  contended  by  the  boai 

"That  there  had  been  no  change,  but  merely  the  establishment  of  a 
where  none  had  previously  existed;  the  grade  created  In  1847  being,  a 
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contend,  no  grade,  In  contemplation  of  Inw,  because  not  established  by  the 
board  of  aldermen.  Their  contention  la  that  under  the  statute  there  can  b« 
no  grade  at  any  street  or  highway  unless  It  Is  established  in  the  city  of 
Providence  by  the  board  of  aldermen.  •  •  •  but  we  think  it  [the  board] 
Is  mistaken  in  claiming  that  there  can  be  no  grade  existing  unless  it  has 
been  established  in  the  city  of  Providence  by  the  board  of  aldermen. 
•  •  •  After  a  grade  has  been  established,  and  houses  have  been  built  to 
it,  In  the  faith  that  it  Is  going  to  be  permanent,  the  same  evils  result  from 
changing  it,  by  whatever  authority  It  may  have  been  originally  established." 

The  case  at  bar  has  similar  canditiona.  Commisaioners  were  au- 
thorized by  the  le^slature  to  grade  the  Old  White  Plains  post  road, 
and  they  did  so,  just  as  surveyors  had  graded  the  Providence  road. 
The  subsequent  grant  of  authority  to  the  common  council  of  the 
defendant  to  "establish  the  grade"  did  not  confer  authority  to  alter 
a  grade  and  assess  the  expense  otherwise  than  is  provided  in  section 
187,  just  as  the  Rhode  Island  court  said  that  to  hold  that  at  the 
time  chapter  310  of  the  Laws  of  1859  was  passed  (that  being  an  act 
to  give  damages  for  a  change  of  grade)  highway  grades  could  exist 
only  when  established  by  the  aldermen  would  have  rendered  the 
chapter  utterly  nugatory. 

In  Farrington  v.  City  of  Mt.  Vernon,  166  N.  Y.  233,  59  N.  E.  826, 
also  cited  by  the  corporation  counsel,  the  court  held  that  sections 
180  to  186  conferred  upon  the  city  the  power  to  establish  the  grade, 
and  that  the  proceedings  were  properly  taken  thereunder.  Then 
follows  this  language,  differentiating  that  case  from  the  one  at  bar: 

"Manifestly,  that  section  [section  187]  has  no  application  to  this  case, 
where  the  defendant  has  constructed  or  repaired  one  of  its  streets  In  pursu- 
ance of  the  power  conferred  by  sections  180  and  182  of  that  act.  The  change 
that  was  made  In  the  grade  of  North  Fourth  avenue  was  to  level  its  surface 
only  so  far  as  was  necessary  to  enable  the  city  properly  to  construct  the 
street.    There  was  no  proof  that  any  grade  had  been  previously  established." 

Aside  from  the  question  whether  the  grade  was  established  under 
the  act  of  1869,  we  have  authority  in  Folmsbee  t.  City  of  Amster- 
dam, 142  N.  Y.  118,  36  N.  E.  821,  as  to  what  constitutes  establish- 
ment of  a  grade,  and  that  a  grade  can  be  established  by  usage. 
In  that  case,  Earl,  J.,  said  (pages  124,  125,  142  N.  Y.,  and  page  822, 
36  N.  E.): 

"It  Is  said,  however,  on  the  part  of  the  defendant,  that  the  grade  of  this 
street  had  never  been  previously  established,  and  therefore  that  this  was  not 
a  case  of  a  change  of  grade.  We  think,  upon  the  undisputed  fsicta  In  this 
case,  that  the  grade  of  the  street  had  become  established.  It  had  been  nsed 
as  a  public  street  for  more  than  forty  years.  Houses  were  built  com- 
pactly on  both  sides,  conforming  to  the  prade  of  the  street  as  it  then  existed; 
and  the  street  was  graded  and  Improved  by  the  city  and  its  predecessor,  the 
village  of  Amsterdam.  Sidewalks  had  been  built,  under  direction  of  the 
municipal  authorities,  upon  grades  given  by  them;  and  thus  it  is  clear  that 
the  grade  had  become  established  by  long  usage,  and  by  the  acquiescence  and 
recognition  of  the  village  and  the  city.  The  claim  that  the  grade  of  a  street 
could  become  established,  within  the  meaning  of  the  statute  under  consider- 
ation, only  by  a  formal  ordinance  of  the  municipality,  finds  no  sanction  In 
the  language  used.  There  are  many  streets  in  cities  and  villages  the  grades 
of  which  have  not  been  established  by  ordinances.  They  have  either  been 
left  in  their  natural  condition,  or  worked  and  improved  from  time  to  time 
by  the  mnnlcipal  authorities  without  the  formal  establishment  of  any  definite 
grade;  and  when  upon  such  streets  buildings  are  erected,  conforming  to  the 
existing  grade,  if  that  grade  be  changed  the  mischief  arises  for  wbicb  tbe 
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provision  In  section  96  [Laws  1885,  c.  131]  was  Intended  to  provide.  W 
referring  minutely  to  the  evidence  In  this  case,  we  think  sufficient  sppe 
show  that  the  grade  had  become  established  prior  to  1887,  when  the  d 
ant  caused  the  change  of  the  grade  of  which  the  plaintiff  complains, 
are  precedents  for  the  conclusion  that  the  grade  of  a  street  may  becoi 
tablished  by  usage,  acquiescence,  and  recognition,  without  any  forma' 
nance  on  the  part  of  the  municipality.  McCall  v.  Village  of  Saratoga  S] 
9  N.  Y.  Supp.  170;  Bartlett  v.  Village  of  Tarrytown,  8  N.  Y.  Supp 
O'Rellley  v.  City  of  Kingston,  114  N.  Y.  439,  21  N.  K.  1004;  Whltm 
Village  of  Tarrytown,  137  N.  Y.  409,  33  N.  E.  489.  Tlierefore,  as  ther 
no  petition  for  changing  the  grade  of  this  street  as  required  by  the  s 
of  the  statute,  the  defendant  was  wholly  without  authority  to  inaugura 
change;  and  its  interference  with  the  street  was  wrongful  and  lllega 
it  became  responsible  to  the  plaintiff  for  any  damages  thereby  caused 
property." 

We  thus  reach  the  concluBion  that  when  the  proceedings  c 
common  council  were  instituted  there  was  an  established  gra( 
Columbus  avenue,  and  consequently  that  the  proceedings  we 
legally  taken  under  sections  180  to  186,  and  could  be  taken 
under  section  187.  It  is  not  a  mere  question  of  regularity,  l 
result,  according  to  the  sections  under  which  such  proceeding 
instituted.  Under  section  187  the  owners  of  buildings  haT< 
tain  rights  to  compensation.  Under  the  other  sections  the  exp 
may  be  assessed  upon  the  lands  benefited  by  the  improvement 
under  the  proceedings  the  plaintiff's  lots  have  been  assessed, 
ther  does  it  matter  that  the  plaintiff  is  not  the  owner  of  a  bui 
His  lots  have  been  burdened  with  an  unauthorized  assessment  i 
proceedings  illegally  instituted.  The  question  is  not  wheth( 
owner  of  abutting  land  on  which  there  is  no  building  can  have 
ages  of  the  city.  Probably  he  could  not.  The  point  that  then 
no  building  on  the  plaintiff's  land  was  not  raised  at  the  s] 
term,  and  it  is  too  late  to  raise  it  now.  The  case  was  tried  o 
theory  that  there  was  no  change  of  any  established  grade,  ar 
must  dispose  of  the  appeal  on  that  theory.  Sears  v.  Wise,  52 
Div.  118,  60  N.  Y.  Supp.  1063;  Drucker  v.  Bailway  Ck).,  106  : 
157,  12  N.  E.  568,  60  Am.  Rep.  437,  H  the  point  had  been  r 
it  might  have  been  met,  possibly,  by  proof  that  there  were 
ings  along  the  line  of  the  avenue  or  boulevard,  but  we  are  wi 
evidence  upon  the  subject. 

Another  objection  to  the  assessment  la  that  it  includes  th 
pense  of  repaving  Columbus  avenue.  That  highway,  while  i1 
the  old  post  road,  was  paved  pursuant  to  the  act  of  1869.  The 
intention  of  section  182  is  that,  where  a  road  has  once  been  p 
the  expense  of  repaving  it  shall  not  be  assessed  upon  abuttinj 
alone,  but  upon  the  property  in  the  city  generally.  The  incl 
of  this  expense  of  repaving  was  therefore  illegal.  It  was  he 
Poth  V.  City  of  New  York,  151  N.  Y,  16,  45  N.  E.  372,  that  a 
it  appears  that  an  assessment  sought  to  be  enforced  against  a 
erty  owner  is  made  up  of  different  items  or  elements,  all  bl< 
together,  some  of  which  are  illegal  and  others  legal,  he  may  ] 
the  payment  of  the  whole,  in  the  absence  of  some  statute  \ 
modifies  the  general  rule.  The  special  term  found  that  the  p« 
of  the  expenses  for  the  repaving  of  Columbus  avenue  and  the  a 
tion  of  grades  was  included  in  the  assessment  apon  the  plaii 
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lots  (and  this  related  to  the  grade  of  both  avenue  and  boulevard), 
and  formed  a  substantial  part  thereof,  but  that  as  it  did  not  appear 
what  part,  and  as  there  was  no  provision  in  the  charter  for  the  mod- 
ification or  reduction  of  such  assessment,  the  entire  assessment 
was  illegal  and  void.  We  therefore  reach  the  conclusion  that  the 
judgment  is  correct,  and  should  be  afBrmed. 

Judgment  affirmed,  with  costs.    All  concur. 


(63  App.  DlT.  428.) 

JOHN  W.  SIMMONS  CO.  ▼.  COSTBLLO. 
(Supreme  Court  Appellate  DivlBlon,  Second  Department    July  2R,  1901.) 

1.  Flbadihg— Rbbidesoe  or  Defendant— Allegation. 

Since  Laws  1898,  c.  416,  proTides  the  city  court  of  Yonkera  shall  have 
no  Jurisdiction  unless  all  the  defendants  reside  in  the  city,  or  a  town  of 
Westchester  county  adjoining  the  city,  the  complaint  in  an  action  in 
such  court  must  contain  an  allegation  that  the  defendant  resides  in  such 
territory. 

IL  Saxe— Complaint— Amendment. 

Where  a  complaint  Is  bad  on  demurrer  for  not  showing  the  court  to 
have  Jurisdiction  of  defendant,  an  amended  complaint  served  as  a  mat- 
ter of  right,  is  a  new  pleading,  and  becomes  the  complaint  in  the  action. 

S.  Bake— RosmBNOB— Allegation— SuFFioiBNOT. 

An  amended  complaint  in  an  action  In  the  city  court  of  Yonkers,  al- 
leging that  defendant  is  a  resident  of  the  city  of  Yonkers,  Is  not  demur- 
rable for  not  alleging  him  to  have  been  a  resident  when  the  action  was 
commenced. 

Appeal  from  city  court  of  Yonkers. 

Action  by  the  John  W.  Simmons  Company  against  Edward  W. 
Costello.  From  a  judgment  in  favor  of  defendant,  plaintiff  appeals. 
Reversed.  

Argued  before  GKDODRICJH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Oliver  H.  P.  Merritt,  for  appellant. 
F.  X.  Donoghne,  for  respondent. 

JENKS,  J.  This  action  was  begun  in  the  city  court  of  Yonkem 
by  service  of  a  summons  and  a  complaint.  Four  days  thereafter  the 
defendant  demurred  that  the  court  did  not  have  jurisdiction,  and 
upon  the  following  day  the  plaintiff  served  an  amended  complaint, 
which  contained  this  additional  allegation:  "That  the  defendant  is 
a  resident  of  the  city  of  Yonkers,  New  York."  The  defendant  there- 
upon demurred  that  the  court  had  not  jurisdiction  of  the  action,  and 
his  demurrer  was  sustained.  The  point  raised  is  that  the  amended 
complaint  does  not  allege  that  "at  the  time  the  action  was  com- 
menced the  defendant  was  a  resident  of  Yonkers,  or  of  a  town  of 
Westchester  county  adjoining  the  city."  The  allegation  of  resi- 
dence is  essential,  because  the  court  is  of  limited  jurisdiction.  Chap- 
ter 416,  Laws  1893.  But  I  am  of  opinion  tliat  the  allegation  is 
sufiScient.  The  amended  complaint  was  a  new  pleading,  served  a^ 
a  matter  of  right,  and  became  the  complaint  in  this  action.  Penni- 
man  t.  Puller  &  Warren  Co.,  133  N.  Y.  442-444,  31  N.  E.  318,  and 
71  N.Y.S.— 87 
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authcMdties  cited.  The  allegation  of  tlie  residence  of  the  def< 
is  presumed  to  refer  to  his  residence  at  the  time  of  the  com 
ment  of  the  action,  unless  controlled  by  other  allegations  si 
that  a  different  date  was  intended.  Barker  r.  Steamship  ( 
Hun,  495,  36  N.  Y.  Supp.  256.  The  pleading,  which  is  the  or 
complaint  in  an  action  upon  a  promissory  note  made  by  the  < 
ant,  contains  no  allegation  which  disturbs  this  presumption 
judgment  is  reversed,  with  costs.    All  concur. 


(63  App.  Dlv.  276.) 

PBOPLQ  ex  rel.  CONLIN  ▼.  VIL(LAOB  OF  DOBBS  FEBRY  et 

(Siq>reme  Covirt,  Appellate  DlrlBlon,  Second  Department.    Jnljr  25,  : 

L  Handamub — Parties. 

In  mandaniOB  to  comp^  a  village  board  to  appoint  relator  to  a 
for  which  another  had  been  chosen,  the  appointee  should  be  i 
party. 

S,  ViLLAOB  Law— Officebs—Appointmbrt— Removal. 

Under  Village  Law  (Laws  1897,  c.  414)  {  43,  providing  that  the  i 
office  of  a  village  street  commissioner  shall  be  one  year,  the  fa: 
reappoint  a  commissioner  and  the  selection  of  another  ia  not  a  i 
from  office. 

S.  BaMK— SOIDIEKS— FiBEKEN— PkEPEREHCKS. 

Under  White  Law  (Laws  1890,  c.  370)  |  20,  providlDg  that  in  i 
ment  to  certain  offices  preference  shall  be  given  to  honorably  dim 
Boldlera  and  to  veteran  firemen,  on  application  to  a  village  boai 
fireman  and  a  soldier,  the  board  had  the  power  to  select. 

Appeal  from  special  term,  Kings  county. 

Mandamus  by  the  people,  on  the  relation  of  John  Conlin,  t 
the  village  of  Dobbs  Ferry  and  others,  to  compel  the  defends 
appoint  relator  to  the  position  of  street  commissioner  of  said  ^ 
lYom  an  order  denying  the  writ,  relator  appeals.    AfQrmed. 

Argued  before  GOODKICH,  P.  J.,  and  WOODWABD,  HI 
BEBG,  JENKS,  and  SEWELL,  JJ, 

Joseph  P.  Daly,  for  appellant. 

Charles  P.  McClelland,  for  respondents. 

GOODRICH,  P.  J.  It  appears,  though  somewhat  obscurel; 
the  relator  held  the  position  of  street  commissioner  of  the  vill 
Dobbs  Ferry  for  the  year  ending  March  25,  1901.  In  bis  petil 
alleges  that  on  that  day  he  applied  to  the  respondents,  com 
the  village  board,  "for  its  appointment  of  him  as  street  commii 
for  said  defendant  village,  in  whom  the  appointment  to  sucl 
of  street  commissioner  is  vested  by  said  village  law."  The 
refused  to  appoint  him,  and  appointed  Michael  J.  Francis 
oflBce,  and  he  applied  for  a  peremptory  writ  of  mandamus,  re< 
the  village  board  of  trustees  to  appoint  him  to  such  positioi 
alleges  that  his  application  for  appointment  stated  that  he  i 
honorably  discharged  soldier  of  the  late  Civil  War,  and  th 
board  refused  to  give  him  the  preference  provided  by  the  const 
and  by  section  20  of  the  White  law  (chapter  370,  Laws  1891 
appointed  Francis,  who  was  not  an  honorably  discharged  i 
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sailor,  or  marine.  The  answer  of  Gilespie,  president  of  the  Tillage 
board,  alleges  that  Francis,  in  his  application  for  appointment,  set 
forth  that  he  was  a  veteran  volunteer  fireman,  and  entitled  to  prefer- 
ence in  appointment.  The  court  denied  the  motion  for  the  writ,  and 
the  relator  appeals. 

Francis  was  not  made  a  party  to  the  proceeding,  and  this  was 
held  to  be  a  fatal  defect  by  the  old  general  term  of  this  department 
in  People  t.  Wendell  (Sup.)  10  N.  Y.  Supp.  587.  Section  43  of  the  vil- 
lage law  (chapter  414,  Laws  1897)  provides  that  the  term  of  office  of 
the  street  commissioner  shall  be  one  oflBcial  year.  The  relator's  term 
of  office  expired  on  March  25th.  Consequently,  it  cannot  be  held  that 
the  action  of  the  board  was  a  removal  from  office.  The  board  was 
called  upon  to  newly  fill  an  office,  and  between  two  persons  entitled 
to  preference  in  appointment, — ^the  one  a  veteran  soldier,  and  the 
other  a  veteran  fireman, — ^it  selected  the  latter.  The  White  law  does 
not  compel  the  board  in  such  a  case  to  give  the  veteran  soldier  the 
preference,  and  the  board  had  the  power  to  exercise  the  right  of  se- 
lection. With  that  choice  we  cannot  interfere.  The  order  sbonld 
be  affirmed,  with  costs.    All  concnr. 


(68  App.  DtT.  340.) 

SEED  V.  JOHNSTON  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    July  25,  1901.) 

L  COSTRAOn— COBSIDBRATIOK  IN  iNBTBUmRT. 

Where  a  contract  provided  for  the  payment  to  the  plaintiff  of  $600 
per  annum,  in  monthly  Installments  of  $50,  for  the  rest  of  his  natural 
life,  fi  new  cause  of  action  arises  at  the  expiration  of  every  month. 

1  JusoHENTS— Res  Judicata. 

Defendants  contracted  to  pay  plaintiff  $600  per  annum,  In  monthly  In- 
stallmentB  of  ¥^,  for  the  rest  of  his  natural  life,  for  advice  and  use  ot 
name  in  defendants'  business.  Plaintiff  brought  an  action  to  recover 
a  monthly  installment  due.  The  action  was  tried  in  the  municipal  court 
on  oral  pleadings,  and  the  recovery  was  for  services  rendered.  On  the 
next  installment  falling  due,  plaintiff  sued  for  breach  of  contract  and 
defendants  pleaded  the  judgment  recovered,  as  res  adjndlcata.  No  writ- 
to)  pleadings  were  filed,  and  no  record  kept,  except  the  stenographer's 
minutes.  A  third  action  was  brought  in  the  same  court  for  the  third 
Installment,  and  the  evidence  of  the  former  trial  was  introduced,  defend- 
ants pleading  res  Judicata.  Held  that,  new  causes  of  action  arising  on  the 
installments  falling  due,  the  judgment  in  one  action  was  not  a  bar  to  a 
subsequent  action  for  the  same  amoimt  for  another  period,  in  the  ab- 
sence of  any  record  showing  that  all  of  the  issues  which  might  have  been 
tried  had  been  disposed  of. 

Hirschberg,  J.,  dissenting. 

Appeal  from  municipal  court,  borough  of  Brooklyn. 

Action  by  Joseph  H.  Seed  against  George  W.  Johnston  and  an- 
other, trading  under  the  name  of  the  Seed  Filter  Ckimpany.  From 
a  judgment  in  favor  of  plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  GOODKICH,  P.  J.,  and  WOODWABD,  HIKSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

John  B.  Jenkins,  for  appellants. 
John  H.  Webster,  for  respondent. 
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WOODWARD,  J.    On  the  Ist  day  of  T^bruary,  1900,  the  d 

ants,  as  parties  of  the  first  part,  entered  into  a  written  agre 
with  the  plaintiff,  as  party  of  the  second  part,  reciting,  among 
things,  that: 

"Whereas,  the  said  parties  of  the  first  part  are  desirous  of  secnr: 
advice,  knowledge,  and  experience  of  the  said  party  of  the  second  p 
gether  with  the  use  of  hla  name,  &c.:  Now,  therefore,  this  agreeme 
nesseth  that  for  and  In  consideration  of  the  payment  to  the  said  p 
the  second  part,  for  the  rest  of  his  natural  life,  of  the  sum  of  six  li 
dollars  per  annum,  payable  in  equal  monthly  installments  of  fifty 
•  •  •  the  said  party  of  the  second  part  agrees  to  and  with  the  sa 
ties  of  the  first  part  to  give  his  advice  and  to  lend  his  skill  and  knowl 
the  said  business  so  purchased  by  the  parties  of  the  first  part,  so  far 
same  may  be  necessary  or  required  to  the  benefit  and  advantage  thei 

On  the  19th  day  of  May,  1900,  it  is  claimed  that  the  defei 
discharged  the  plaintiff  from  their  employ,  although  it  does  i 
pear  from  the  contract  or  from  the  testimony  that  the  plainti 
ever  in  the  employ  of  the  defendants  in  the  sense  that  he 
be  discharged  from  such  employment,  as  he  was  only  "to  gi 
advice  and  to  lend  his  skill  and  knowledge  *  *  *  so  far 
same  may  be  necessary  or  required";  and,  unless  he  was  callec 
there  was  nothing  for  him  to  do  under  this  contract,  one  of  tl 
siderations  of  which  was  the  use  of  plaintiffs  name  in  the  ca 
on  of  the  business  which  the  defendants  had  purchased  from  th 
Fruit-Jar  Company,  and  which  had  been  conducted  by  the  pi 
Subsequently,  and  on  the  22d  day  of  May,  1900,  the  plaintiff  b 
an  action  against  these  defendants  to  recover  for  one  month' 
pensation  nnder  the  contract,  resulting  in  a  judgment  in  his 
In  July  the  plaintiff  recovered  another  judgment  for  |50  un< 
contract,  and  the  testimony  in  the  latter  action  was  submitted 
same  court  in  the  present  action,  resulting  in  the  judgment  ap 
from.  On  the  second  trial  defendants'  counsel  moved  to  dism 
action  on  the  ground  that  the  first  action  was  a  bar  to  a  reco^ 
the  second,  but  this  motion  was  denied,  and  defendants  did  i 
peal.  Defendants'  counsel  made  a  similar  motion  upon  the  1 
the  present  action,  which  motion  was  likewise  denied,  and  ^ 
asked  on  this  appeal  to  hold  that  the  plaintiff,  having  recovere 
ages  for  the  breach  of  the  contract  against  the  defendants,  < 
sustain  a  second  action  upon  the  same  contract  for  the  same  I 
Without  going  to  the  length  suggested  by  the  plaintiff, — ^thj 
question  is,  by  the  denial  of  the  former  motion  and  the  acquie 
of  the  defendants,  res  adjudicata,  much  support  for  which  n 
found  in  Lorillard  v.  Clyde,  122  N.  Y.  41,  25  N.  E.  292,  19  A 
Rep.  470, — we  are  of  opinion  that  under  the  terms  of  the  cc 
between  the  parties  a  new  cause  of  action  arises  at  the  expi 
of  each  and  every  month,  and  that  the  plaintiff  has  a  right  to  r 
in  the  present  action.  Zimmerman  v.  Erhard,  83  N.  T.  74, 
Am.  Rep.  396,  and  authorities  there  cited.  It  is  a  well-estal 
proposition  of  law  that  if  a  contract  provides  for  payment  by  i 
ments,  due  at  different  times,  the  installments  may,  of  com 
successfully  sued  on  as  they  become  payable  (Wells,  Res  Adj 
bat  each  action  should  include  every  installment  dae  when  it  i 
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menced,  nnless  a  suit  is  at  the  time  pending  for  the  recovery  thereof, 
or  other  Bi)ecial  circumstances  exist  (Lorillard  v.  Clyde,  supra). 

But  it  is  saggested  that  this  question  is  res  adjudicata  as  to  the 
plaintiff,  that  the  original  recovery  was  for  wages  under  the  contract, 
that  a  second  action  was  brought  for  damages  for  breach  of  the  con- 
tract, and  that  the  third  action,  being  for  a  breach  of  the  same  con- 
tract, is  barred  by  the  former  judgment.  While  it  is  not  to  be  ques- 
tioned that  a  former  adjudication  of  the  same  question  between  the 
same  parties  for  the  same  cause  of  action  would  constitute  a  bar  to 
the  present  action,  this  rule,  although  a  salutary  one,  is  of  a  tech- 
nical character,  and  a  case  must  be  brought  strictly  within  it  to  give 
it  effect.  Secor  v.  Sturgis,  16  N.  Y.  548,  560.  This  is  a  municipal 
court  case,  and  in  these  courts  the  pleadings  may  be,  and  usually  are, 
informal;  and,  with  a  view  to  substantial  justice,  courts  of  review 
have  attached  far  more  consequence  to  the  conduct  of  the  parties, 
and  the  proofs  made  by  them  upon  the  trial,  than  to  their  allegations. 
Campbell  t.  Butts,  3  N.  Y.  173,  175;  section  3063,  Code  Civ.  Proc. 
The  judgment  now  before  us  was  rendered  upon  the  evidence  in  the 
former  trial,  and  the  pleadings  were  oral  and  informal,  the  return 
of  the  learned  justice  reciting  that: 

"On  the  8th  day  of  August,  1900,  the  plaintiff  appeared  by  John  H.  Web- 
ster, his  attorney,  and  complained  of  the  defendants  for  breach  of  contract, 
and  that  the  defendants  appeared  by  Darlington  &  Jenkins,  their  attorneys, 
and  answered  said  complaint  Defendants  pleaded  that  the  Judgment  for 
services  in  the  Judgment  of  July  20th  on  the  contract  Is  a  bar  to  all  further 
recovery  under  the  claim,  -which  pleadings  were  filed,  and  the  said  action 
was  thereupon  adjourned  to  the  29th  day  of  August,  1900.  That  on  said 
29th  day  of  August,  1900,  the  parties  again  appeared  In  person  and  by  their 
respective  counsel,  and  proceeded  to  the  trial  of  said  action  before  me  with- 
out a  jury,  and  agreed  that  the  action'  be  submitted  on  the  testimony  taken 
on  a  previous  trial  of  this  cause  on  July  13,  1900,  And  briefs  to  be  filed." 

It  will  be  observed  that,  while  the  justice  says  that  the  plaintiff 
complained  of  a  breach  of  contract,  the  defendants  do  not  plead  that 
a  judgment  for  a  breach  of  the  contract  had  already  been  rendered, 
but  plead  that  the  judgment  for  services  in  the  judgment  of  July 
20th  on  the  contract  was  a  bar,  thus  indicating  that  the  defendants 
did  not  understand  that  there  had  been  a  judgment  determining  the 
ultimate  rights  of  the  plaintiff  under  the  contract,  but  that  the  plain- 
tiff had  merely  recovered  for  his  services  under  the  contract  which 
were  due  at  the  time  the  action  was  commenced.  The  authorities 
are  agreed  that: 

"Each  default  in  the  payment  of  money  falling  due  upon  a  contract  .payable 
in  installments  may  be  the  subject  of  an  Independent  action,  provided  it  Is 
brought  before  the  next  installment  becomes  due,  but  each  action  should  in- 
clude every  Installment  due  when  It  is  commenced."  Lorillard  v.  Clyde,  and 
authorities  cited  at  page  45,  122  N.  Y.,  page  293.  25  N.  B.,  and  page  471.  19 
Am.  St  Bep. 

The  only  record  now  before  us  of  the  evidence  in  the  present  case 
is  that  found  in  the  stenographer's  minutes  of  the  previous  trial,  in 
which  the  plaintiff  was  awarded  |50  and  costs,  this  being  one 
month's  installment  of  the  money  due  under  the  contract;  and  it  af- 
fords the  only  record  as  to  the  questions  of  law  raised  aside  from  the 
return  of  the  justice  already  set  out.    In  opening  the  case  on  the 
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13th  of  July  (the  present  case  coming  to  trial  on  the  29th  of  Angost), 
counsel  for  defendants  asked  the  plaintiif's  counsel  to  deOne  the 
^  nature  of  the  action  brought  by  him, — whether  it  waB  for  wages  due, 
or  whether  it  was  for  breach  of  contract.  PlaintifTs  counsel  re- 
plied that  it  was  for  a  breach  of  contract,  but  this  language  is  not 
to  be  understood  in  the  light  of  the  evidence  which  followed;  the 
trial  proceeding  upon  the  theory  that  the  plaintiff  was  merely  de- 
manding the  |50  due  under  the  terms  of  the  contract  for  one  month; 
it  being  denied  by  the  plaintiff  that  he  was  an  employ^,  in  the  ordi- 
nary sense  of  that  word,  but  that  he  was  to  give  his  advice,  knowl- 
edge, etc.,  when  called  upon  by  the  defendants;  the  purpose  of  the 
contract  being  to  gain  to  the  defendants  the  use  of  plaintiff's  name 
in  carrying  on  the  business,  as  well  as  such  experience,  etc.,  as  the 
latter  possessed,  whenever  the  defendants  should  call  for  the  same. 
It  appears  from  the  evidence  that  the  plaintiff,  a  man  75  years  of  age, 
had  conducted  the  business  of  selling  filters  in  the  city  of  New  York 
for  a  period  of  more  than  18  years;  that  he  had  customers  all  over 
the  United  States;  and  that  the  business  was  known  as  the  Seed 
filter  Company.  Joseph  H.  Seed,  the  plaintiff,  becoming  embar- 
rassed, sold  the  business  conditionally  to  the  Hero  Fruit-Jar  Com- 
pany, to  which  he  was  indebted;  and  subsequently  the  latter  com- 
pany, with  the  consent  of  Mr.  Seed,  sold  the  property  to  the  defend- 
ants; the  contract  set  out  above  being  entered  into  for  the  pnrpoee 
of  retaining  to  the  business  the  good  will,  customers,  etc.,  which  had 
become  attached  to  the  establishment  while  under  the  ownership  and 
control  of  the  plaintiff.  The  plaintiff,  on  cross-examination,  testi- 
fied in  reference  to  the  matters  in  mind  in  entering  into  the  contract: 

"I  had  a  half  dozen  things.  I  considered  one  of  the  most  Important  things 
was  Independent  of  that,— being  Introduced  with  the  trade,  for  one  thine. 
Having  thorough  knowledj^e  of  the  business,  and  the  advice  I  could  giTP 
being  most  trustworthy,  was  another." 

^e  also  testified  that  he  had  been  paid  all  that  was  due  him  onder 
the  contract,  except  the  amount  for  which  he  was  suing,  the  previous 
judgment  or  judgments  having  been  paid,  and  that  the  reason  they 
agreed  to  pay  him  $50  per  month  was  for  the  use  of  his  name  and 
advice.  He  is  corroborated  in  this  by  one  of  the  defendants,  who 
testifies  that  "he  was  also  to  use  his  skill  among  the  trade  in  trying 
to  get  them  to  buy  goods  of  us,  and  he  was  to  give  his  knowledge  and 
information  that  we  wanted  in  any  way."  The  same  witness,  in 
response  to  the  question,  "Mr.  Peed,  under  the  agreement,  gave  yon 
the  use  of  his  name?"  answered,  "Yes,  sir";  and  it  snbsequentlv 
appeared  in  evidence  that  the  defendants  used  the  name  of  the 
Jose])h  H.  Seed  Filter  Company,  and  that  they  received  and  made  use 
of  the  letters  which  came  either  to  Mr.  Seed  personally  or  to  the 
Seed  Filter  Company,  and  that  these  letters  came  in  answer  to  ad- 
vertisements in  which  the  name  of  Mr.  Seed  was  used.  "We  had  the 
use  of  his  name,"  says  one  of  the  defendants,  "because  it  was  estab- 
lished so  many  years.  Now  it  is  the  Seed  Filter  Company,  Johnston 
&  Shlnn,  Proprietors." 

It  is  evident  from  this  that  the  contract  was  not  merely  one  oi  em- 
ployment, which  could  be  terminated  by  the  so-called  discharge  of 
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the  plaintiff.  It  was  a  continuing  contract  for  the  use  of  the  name 
of  the  plaintiff  in  carrying  on  a  business  which  he  had  established; 
and  a  new  cause  of  action  arises  at  the  end  of  each  month,  which 
cannot  be  defeated  by  the  application  of  the  rule  of  res  adjudicata, 
under  informal  pleadings,  in  which  the  defendants  have  not  raised 
the  question.  Bo  far  as  the  pleadings  of  the  defendants  are  dis- 
closed, they  insist  that  the  action  is  barred  by  a  previous  recovery 
for  services.  There  is  no  suggestion  on  their  part  that  the  action 
was  for  a  breach  of  the  contract,  in  which  the  issue  of  its  value  to 
the  plaintiff  was  or  could  be  tried,  but,  consti'uing  the  contract  to 
be  single  and  indivisible,  they  urge  that  a  recovery  of  a  part  of  the 
claim  is  a  bar  to  all  further  recovery;  and  this,  as  we  have  already 
iminted  out,  is  not  supported  by  the  facta  as  they  appear  in  evidence, 
or  by  the  law  governing  contracts  of  this  character.  The  rule  is 
stated  in  Beynolds  v.  Insurance  Co.,  160  N.  Y,  635,  651,  55  N.  E.  305, 
310,  that: 

"The  conclusive  character  of  a  Judgment  as  a  bar  extends  only  to  the 
identical  issues  which  were  tried  in  the  former  action.  They  must  be  the 
same  In  each  action,  not  merely  in  name,  but  in  fact  and  in  substance;  and 
the  party  seeking  to  avail  himself  of  a  former  Judgment  as  conclusive  evi- 
dence or  as  a  bar  in  a  subsequent  action  must  show  affirmatively  that  the 
question  Involved  in  the  second  was  material  and  determined  In  the  former, 
as  a  former  Judgment  would  not  operate  as  an  estoppel  in  a  subsequent  ac- 
tion as  to  immaterial  and  unessential  facts,  even  though  put  in  issue  and 
directly  decided.  It  is  final  only  as  to  facts  litigated  and  decided  which  re- 
late to  the  issue,  and  the  determination  of  which  was  necessary  to  the 
determination  of  that  issue." 

See  cases  cited  at  page  652,  160  N.  Y.,  and  page  310,  55  N.  E. 

That  the  question  of  the  damages  sirffered  by  the  plaintiff,  assum- 
ing the  contract  to  have  been  repudiated  on  the  part  of  the  defend- 
ants, has  never  been  in  issue,  is  clear;  both  of  the  former  actions 
having  been  instituted  and  prosecuted  to  judgment  upon  the  theory 
that  the  contract  was  still  in  effect,  and  that  the  recovery  was 
merely  of  an  installment  then  due.  At  the  close  of  the  evidence  in 
the  second  trial,  which  is  the  same  as  that  now  before  us,  defend- 
ants' counsel  moved  to  dismiss  the  complaint  on  the  ground  that 
Seed  had  not  fulfilled  his  contract.  Counsel  for  plaintiff  stated: 
"We  sue  for  services  from  the  22d  day  of  May  to  the  22d  day  of 
June."  Connsel  for  defendants  then  moved  to  dismiss  the  complaint 
on  the  ground  that  the  other  action  was  a  bar  to  this,  and  plaintiff's 
counsel  responded,  "The  action  is  for  breach  of  contract  for  the 
amount  due  from  the  22d  of  May  to  the  22d  of  June."  The  justice 
reserved  decision  and  decision  on  the  motions,  and  subsequently 
rendered  a  decision  for  the  plaintiff  for  the  amount  of  one  month's 
compensation  under  the  contract.  It  is  certain,  therefore,  that  the 
only  breach  of  the  contract  which  has  been  before  the  court,  either 
in  the  first,  second,  or  third  action,  is  the  breach  of  the  contract  to, 
pay  the  sum  of  f  50  monthly.  There  has  been  a  recognition  of  the 
contract  as  an  existing  instrument,  controlling  the  relations  be- 
tween the  parties,  and  the  second  action,  like  the  present  one,  was 
merely  for  an  installment  then  due.  It  was  in  the  second  case  "for 
services  from  the  22d  of  May  to  the  22d  of  June,"  and  in  the  present 
action  it  is  for  services  from  the  22d  of  June  to  the  corresponding 


Digitized  by 


Google 


581  71  NEW  TORK  8UPPI.EUBINT  (Sop. 

and  106  New  York  State  Reporter 

day  in  July,  and  beyond  this  there  has  been  no  adjudication, 
defendants  are  still  making  use  of  Mr.  Seed's  name  in  their  1 
ness.  -They  have  had  all  of  the  advantages  of  a  smooth  transi 
of  their  business  from  the  original  ownership  of  the  plaintiff  to 
present  time,  and  it  is  hardly  to  be  doubted  that  a  court  of  ec 
would  protect  them  in  the  use  and  enjoyment  of  the  name 
good  will  of  Mr.  Seed  in  its  relation  to  the  business  of  these  del 
ants,  under  the  terms  of  the  contract,  if  the  plaintiff  should  ui 
take  to  make  use  of  it  in  another  employment.  The  defendants  '. 
not  shown  affirmatively  that  any  other  issue  has  been  tried  oi 
termined.  The  former  judgment  was  not  introduced  in  evid( 
and  is  not  in  the  record.  The  only  evidence  before  us  of  a  fo 
trial  is  found  in  the  stipulation  in  reference  to  thie  nse  of  the 
dence,  and  in  the  informal  pleadings  of  the  defendants  that  a 
mer  judgment  for  services  was  a  bar  to  the  present  action, 
is  certainly  an  intangible  foundation  on  which  to  apply  the  ru 
res  adjudicata;  for  it  must  be  regarded  as  the  established  la 
this  state  that  a  judgment  is  not  conclusive  in  a  second  actioi 
less  the  same  question  was  at  issue  in  the  former  suit  of  whicl 
court  had  competent  jurisdiction,  and  the  subsequent  action  ii 
tween  the  same  parties  or  their  privies.  Reynolds  v.  Insurance 
supra.  The  controlling  issue  in  the  second  action  was  wh( 
the  sum  of  ?50  for  the  month  between  May  22d  and  June  22d 
due,  and  had  not  been  paid.  That  in  the  present  action  was  wl 
er  a  like  sum  was  due  and  unpaid  for  the  month  between  June 
and  July  22d.  The  rule  is  that  in  order  to  bar  the  second  an 
the  circumstances  must  be  such  that  the  plaintiff  might  hav 
covered  in  the  first  for  the  same  cause  alleged  in  the  second. 
V.  Jacob,  19  Hun,  105,  110,  citing  Stowell  v.  Chamberlain,  60  1 
272,  276;  Hymes  v.  Estey,  116  N.  Y.  501,  509,  22  N.  E.  1087,  15 
St.  Sep.  421.  In  Johnson  v.  Meeker,  96  N.  Y.  93,  48  Am.  Rep. 
instructive  upon  the  principle  here  involved,  the  court  say  (i)ag 
96  N.  Y.): 

"We  think  the  former  recovery  was  no  bar  to  the  present  action, 
recovery  In  the  former  action  ■was  for  six  months'  use  of  the  bar^e.  > 
was  dne  at  the  time,  and  no  recovery  could  have  been  had  for  the  foi 
stallments  which  subsequently  became  due.  As  the  claim  In  this  actloE 
not  due  at  the  time  of  the  commencement  of  the  former,  It  Is  not  app 
how  It  can  be  barred  thereby.  The  claim  here  is  distinct  and  diff 
from  that  for  which  the  former  recovery  was  obtained." 

In  Webb  v.  Buckelew,  82  N.  Y.  555,  559,  the  court,  after  dis 
ing  the  justification  for  making  judgments  conclusive  evidenc 
a  bar  to  further  litigations  between  the  same  parties,  say 
"without  such  actual  determination  on  the  merits,  evidenced 
record  which  cannot  be  contradicted,  the  reason  of  the  rule  doee 
apply,  and  the  evidence  ceases  to  be  effective."    In  the  case 
before  us  the  matter  relied  upon  as  res  adjudicata  is  not  evide 
by  a  record  of  any  kind;   and,  as  we  have  pointed  out,  the  is 
were  different  upon  each  trial,  though  arising  under  the  same 
eral  contract.    Bee  Secor  v.  Sturgis,  16  N.  Y.  548,  554,  558;  Cj 
bell  V.  Consalus,  25  N.  Y.  613,  616,  and  authorities  there  ci 
Griffin  v.  Railroad  Co.,  102  N.  Y.  449,  452>  7  N.  E.  735;  Houi 
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Lockwood,  137  N.  T.  259,  269,  33  N.  E.  554;  Zimmerman  v.  Erhard, 
Bupra;  Beach  v.  Grain,  2  N.  T.  86,  96,  49  Am.  Dec.  369;  Unglish  v. 
Marvin,  128  N.  T.  380,  386,  28  N,  E.  634.  In  Beach  v.  Grain,  the 
court  say: 

"Bnt  the  evidence  In  both  actions  may  be  in  part  tbe  aame,  yet  the  subject- 
matter  essentially  different,  and  in  such  case  tbere  is  no  bar.  For  exapiple, 
if  money  be  awarded  to  be  paid  at  different  times,  assumpsit  will  lie  on  tbe 
award  for  eacb  sum  as  It  becomes  due.  8o,  on  an  agreement  to  pay  a  sum 
of  money  by  installments,  an  action  will  lie  to  recover  eacb  installment  as  it 
becomes  due.  •  •  •  Yet  in  each  of  these  examples  the  evidence  to  sup- 
port the  different  actions  is  In  part  the  same." 

See  Dutch  Ghurch  t.  Brown,  54  Barb.  191,  199. 

It  seems  clear,  then,  that  the  plaintiff,  under  all  of  the  authori- 
ties, has  a  right  of  action  for  each  month's  compensation  under 
his  contract  as  it  falls  due;  that  a  judgment  in  one  action  is  not 
a  bar  to  a  subsequent  action  for  the  same  amount  due  for  another 
period;  and  that,  without  the  record  showing  that  all  of  the  issues 
which  might  have  been  tried  have  been  disposed  of,  there  can  be  no 
application  of  the  rule  of  res  adjudicata.  It  is  for  the  defendants  to 
show  that  an  issue  involving  the  value  of  the  contract  to  the  plain- 
tiff has  been  tendered  and  tried  before  they  can  invoke  this  rule, 
and  this  fact  must  be  shown  by  the  record,  and  must  not  be  left 
to  be  gathered  from  inferences  based  upon  no  better  facts  than  are 
now  before  us.  The  judgment  appealed  from  should  be  affirmed, 
with  costs. 

GOODRICH,  P.  J.,  and  SEWELL,  J.,  concur.  JENKS,  J.,  con- 
curs in  result. 

HIBSGHBERO,  J.  (dissenting).  I  would  have  little  if  any  diffi- 
culty in  agreeing  with  the  naajority  of  the  court  as  to  the  proper 
disposition  of  this  appeal,  were  the  question  of  res  adjudicata  the 
only  serious  one  presented.  But  there  is  another  question  on  the 
merits  to  be  considered,  not  touched  upon  in  the  prevailing  opinion, 
the  facts  in  relation  to  which  are  undisputed,  and  which  has  the 
effect  not  only  of  rendering  the  plaintiff's  judgment  unfounded  and 
unjust,  but  of  multiplying  similarly  unfounded  and  unjust  judgments 
in  his  behalf  indefinitely  in  the  future.  The  written  contract  be- 
tween tiie  parties  was  executed  on  or  about  February  1,  1900.  Un- 
der it  the  plaintiff  went  to  work  for  the  defendants,  devoting  him- 
self chiefly  to  the  task  of  filling  the  filters.  On  the  19th  of  May 
he  refused  to  work  any  longer,  and  was  discharged.  Since  then  he 
has  not  worked  at  all  for  the  defendants,  nor  sought  work  else- 
where. He  brought  suit,  and  recovered  and  received  the  wages  due 
him  at  the  time  of  his  discharge.  He  then  sued  again,  and  again  re- 
covered, and  that  judgment  has  also  been  paid.  The  record  does 
not  disclose  the  pleadings  in  the  second  suit;  but  at  the  commence- 
ment of  that  trial  the  defendants'  attorney  said,  "I  would  like  to 
have  my  friend  define  the  nature  of  the  action  brought  by  him, — 
whether  it  is  for  wages  due,  or  whether  it  is  for  breach  of  contract;" 
to  which  the  plaintifTs  attorney  replied,  "The  action  is  for  breach 
of  contract."    On  this  (the  third)  trial  the  complaint  is  also  for 


Digitized  by 


Google 


586  71  NEW  YORK  SUPPLEMKNT  (S« 

and  lOo  Nev  York  State  Reporter 

breach  of  contract,  in  express  terms ;  bat,  for  the  reasons  set 
in  the  opinion  of  Mr.  Justice  WOODWARD,  it  is  easy,  and  p< 
just,  to  assume  that  the  parties  did  not  attach  to  the  express! 
precise  and  technical  significance  which  would  prevail  in  a 
of  record,  but  referred  only  to  a  claim,  for  the  recovery  of  a  mi 
installment  under  the  terms  of  the  contract.  It  is  especiall; 
for  those  of  the  court  who  took  no  part  in  deciding  Waldron  v 
drickson,  40  App.  Div.  7,  57  N.  Y.  Supp.  561,  and  Widand  t. 
cox,  40  App.  Div.  213,  57  N.  T.  Supp.  1038,  to  adopt  that  view. 
contract,  however,  is  entire,  and  the  plaintiff  cannot  lawfu 
cover  except  upon  proof  of  full  and  complete  performanca 
executory  portion  of  the  agreement  is  as  follows: 

"That  for  and  in  consideration  of  the  payment  to  the  said  party 
second  part  for  the  rest  of  his  natural  life  of  the  sum  of  six  hundr 
lars  per  annum,  payable  In  equal  monthly  Installments  of  fifty  dollat 

able  on  the  — . day  of  each  and  every  month,  the  said  party  of  t 

ond  part  agrees  to  and  with  the  said  parties  of  the  first  part  to  g 
advice  and  to  lend  bis  skill  and  knowledge  to  the  said  business  so  pui 
by  the  parties  of  the  first  part,  so  far  as  the  same  may  be  necessary 
quired  to  the  benefit  and  advantage  thereof." 

The  defendants  did  not  purchase  the  business  from  the  pis 
but  purchased  it  from  his  grantee,  the  Hero  Fruit-Jar  Con 
and  while  it  is  true  that  the  plaintiff's  name  is  used  in  the  buj 
and  the  contract,  among  its  recitals,  mentions  the  defendan 
sire  to  use  the  name,  that  right  is  not  conferred  by  the  agree 
All,  therefore,  which  the  plaintiff  expressly  agrees  to  do  foi 
a  year,  is  "to  give  him  advice  and  lend  his  skill  and  knowled 
the  business.  That  both  parties  contemplated  that  the  pi 
would  work  as  he  actually  did  work  from  the  time  the  agre 
was  executed  until  he  ceased  and  refused  to  work,  viz.  at  fillii 
filters,  is  beyond  doubt  or  question.  The  defendant  Johnston 
fled  as  follows: 

"Q.  What  was  this  plaintiff  expected  to  do  In  your  business,  to  rej 
skill,  knowledge,  and  advice?  A.  Skill,  as  I  understood,  and  as  1  belie 
Seed  understood  it,— what  we  both  understood, — that  it  required  sUiU 
these  filters;  and  he  claimed  that  he  was  the  moat  skilled  man  in  Ai 
and  he  boasted  thnt  he  was,  and  In  fact  he  was  skilled;  and  so  th 
one  thing  that  Seed  was  to  handle, — was  to  fill  these  filters. " 

The  plaintiff  himself  testified  as  follows: 

"Q.  What  did  you  make  the  contract  for?  A.  There  was  experlei 
quired.  Q.  Your  experience?  A.  Yes,  sir.  Q.  What  is  the  experien< 
Quickness.  Q.  Quickness  in  doing  what?  A.  In  filling  the  filters.  Q 
it  requires  some  experience  or  skill  in  the  filling  of  the  filters?  A.  Y 
•  •  •  Q.  What  did  yon  mean  by  the  word  'skill'  when  you  signt 
contract?  What  did  you  understand  that  word  to  mean?  A.  Expt 
Q.  What  experience  Is  re<iuired  in  that  particular  business?  A.  Skill. 
what  particular?  A.  Killing  them  quickly.  ■  Q.  Have  you  ever  refu 
fill  the  filters?  A.  Never,  only  on  one  occasion.  That  was  the  last 
was  with  them.  I  couldn't  stay  any  longer.  I  was  doing  more  than 
any  occasion  to  do.  I  was  sick  and  ill,  and  left  at  three  o'clock  in  tht 
noon." 

The  parties  differ  as  to  whether  or  not  the  plaintiff  wa 
chained  when  he  refused  any  longer  to  fill  the  filters  on  the  < 
question.    The  defendants  say  he  waB  discharged,  and  he  den 
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But  he  never  went  back  again, — never  filled  a  filter  after  May  19, 
1900;  and  the  judgment  which  he  has  recovered  ia  bused  on, the 
theorj  that  he  is  under  no  obligation  to  work  for  the  defendants, 
or  to  do  or  offer  to  do  anything  in  or  about  their  business,  but  is 
entitled,  without  such  work  or  offer,  to  receive  from  them  an  an- 
nuity of  ?(iOO  a  year  for  the  rest  of  his  natural  life.  Manifestly,  the 
matter  of  "advice"  between  parties  who  are  at  law  with  each  other 
monthly  is  intangible  and  valueless  as  a  business  asset.  Bat  the 
practical  physical  aid  which  the  plaintiff  contracted  to  render  to 
the  defendants'  business  as  a  result  of  his  skill  and  experience  ap- 
pears to  have  been  regarded  by  both  parties  as  the  chief  consid- 
eration for  the  defendants'  promise  to  pay;  bot,  even  were  it  a 
minor  consideration,  so  long  as  it  was  substantial,  and  fairly  did 
enter  into  the  reasons  which  prompted  the  promise  of  a  large  life 
annuity,  when  the  plaintiff  refused  to  famish  this  aid  the  contract 
was  broken,  and  the  defendants'  obligation  to  pay  ceased.  If  the 
discharge  was  without  just  cause,  the  plaintiff  would  be  entitled  to 
damages,  to  be  recovered  in  a  single  action.  But  I  know  of  no  prin- 
ciple of  law  which  permits  him  to  recover  the  monthly  stipend  for 
services  which  he  refuses  to  render.  He  apparently  realizes  the 
weakness  of  his  position,  inasmuch  as  he  oifers  feeUe  excuses  for 
hi9  failure  to  carry  out  the  contract.  In  one  breath  he  says  he  did 
what  he  did  in  filling  the  filters  not  under  the  obligations  of  the 
contract,  but  "oat  of  love  for  them," — ^the  defendants.  In  the 
next  breath  he  says  the  reason  why  he  no  longer  does  this  work 
for  the  defendants  is  because  they  do  not  ask  him  to  do  it  every 
day.    He  testified  (referring  to  the  date  of  the  alleged  discharge): 

"Q.  Why  didn't  you  go  after  that  time?  A.  They  declined  paying  me  for 
what  I  had  done.  Q.  And  told  you  they  didn't  want  you?  A.  No,  sir.  Q. 
Tet  you  say  you  were  ready  and  willing  to  perform  your  contract?  A.  Tea, 
sir.  Q.  Why  didn't  you  go  there  the  following  Monday?  A,  Because  they 
didn't  ask  me. '  Q.  Did  they  ask  you  every  day  to  go  there?  A.  No,  sir. 
Q.  And  from  that  time  you  have  not  been  there,  except  to  make  a  demand 
tor  your  money?  A.  No,  sir;  I  would  have  gone  erery  day  If  they  asked  me, 
but  I  have  no  occasion  to  go  at  all." 

The  conclusion  that  the  work  which  the  plaintiff  actually  did 
until  May  19,  1900,  was  purely  voluntary,  is  wholly  inconsistent  with 
his  testimony  that  he  made  the  contract  because  his  skill  and  ex- 
perience in  filling  the  filters  quickly  was  required  in  the  business, 
and  that  by  the  word  "skill"  in  the  contract  he  meant  to  confer 
the  promise  of  that  facility.  If  it  be  true  that  he  was  "sick  and  ill" 
on  tiie  19th  of  May,  as  he  says,  and  therefore  quit  work  at  3  o'clock 
in  the  afternoon,  he  should  have  gone  back,  or  at  least  offered  to  go 
back,  when  he  felt  better.  The  defendants'  promise  to  pay  this 
large  annual  sum  to  the  plaintiff  for  life  should  not  be  treated  as 
a  gratuity,  for  which  the  plaintiff  should  be  required  to  do  nothing 
except  to  bring  a  monthly  lawsuiL  The  practical  construction 
which  the  plaintiff's  conduct  placed  upon  the  contract  should  be 
given  due  weight,  especially  in  view  of  the  testimony  on  both  sides 
that  it  was  in  accord  with  the  understanding  of  both;  and  the  judg- 
ment should  be  reversed,  in  the  interest  of  justice  and  fair  dealing. 
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(88  App.  DlT.  800.) 

nSS  et  al.  V.  VAN  SCHAIOK. 

(Sapreme  Court,  Appellate  Division,  Second  Department.    July  2S,  11 

Plbadiho— Amswbb— Nbw  Matter. 

A  complaint  alleged  that  defendant,  being  about  to  receive  mon 
I.,  was  directed  by  L  in  September  to  pay  the  sum  to  plalntlt 
that  defendant  agreed  so  to  do,  but  failed  to  perform;  and  the  next 
of  action  alleged  was  that,  def«idant  having  collected  a  sum  for 
latter  assigned  it  to  plaintiff  between  June  and  September,  of  whi 
Blgnment  defendant  was  duly  notified,  and  which  sum  he  thei 
agreed  to  pay  to  plaintiff,  but  failed  so  to  do.  The  answer  set  i 
way  of  new  matter,  that  In  October  I.  was  Indebted  to  defendan 
that  he  executed  an  assignment  of  money  to  become  diie  under  ( 
policies  of  insurance,  and  thereafter  defendant  collected  the'  i 
which  was  insufficient  to  pay  the  debt.  Held,  that  the  new  mattt 
no  defense.  Inasmuch  as  under  the  first  cause  of  action  the  mone 
Impressed  with  the  trust  when  received,  and,  there  being  no  alle 
that  defendant's  assignment  was  prior  to  plaintUTs,  it  did  not 
plaintiff's  right  under  the  former  assignment. 

Appeal  from  special  term,  Kings  cbunty. 

Action  by  William  Fiss  and  John  B.  Doerr  against  Engenc 
Schaick.  From  a  judgment  sustaining  a  demurrer  to  new  n 
set  out  in  the  answer  to  the  complaint,  defendant  appeals 
Armed.  

Argued  before  GOODRICH,  P.  J.,  and  WOODWAED,  HH 
BERG,  JENKS,  and  SEWELL,  JJ. 

Eliot  Norton,  for  appellant. 

Edward  M.  Grout,  Paul  Grout,  and  James  Oooke  McLee 
respondents. 

WOODWARD,  J.  The  complaint  sets  out  three  causes  of  a 
the  demand  in  each  instance  being  for  the  same  amount  of  n 
and  representing  the  same  demand.  The  first  cause  of  acti< 
cites  that: 

"Heretofore,  and  In  September,  1896,  the  defendant  had  and  receiv 
sum  of  $1,345,  the  property  of  plaintiffs,  which  sum  he  promised  to  pay 
but  has  failed  to  do  so,  although  paym«it  thereof  has  been  demande< 

The  second  cause  of  action  recites  the  same  date,  and  de 
that: 

"The  defendant,  being  about  to  receive  as  attorney  for  one  C 
Indelll  a  sum  of  money,  half  whereof  was  due  to  the  plaintiffs,  to  w 
sum  of  $1,346,  was  directed  by  the  said  Indelll  to  collect  such  sum  i 
pay  the  sum  to  the  plaintiffs,  and  promised  and  agreed  to  and  wl 
plaintiffs  so  to  do,  and  was  permitted  by  the  plaintiffs  to  collect  a 
ceive  the  same;  but  he  has  failed  to  pay  the  same  to  the  plalntifb,  all 
payment  thereof  has  been  demanded." 

The  third  cause  of  action  sets  forth  that: 

"Between  September,  1896,  and  June  1,  1897,  the  defendant,  havli 
lected  as  attorney  for  one  Clement  Indelll  a  sum  of  money,  whereof  i 
to  wit,  $1,345,  was  due  to  the  plaintiffs,  said  Clement  Indelll  doty  ae 
and  transferred  to  the  plaintiffs  said  sum  of  $1,345  then  in  the  bands 
defendant,  of  which  assignment  the  defendant  was  duly  notified,  and 
sum  he  thereupon  promised  to  pay  to  the  plalntuts,  but  bas  failed  so 
although  payment  thereof  bas  been  demanded." 
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The  defendant,  answering,  denies  each  of  the  sereral  allegations, 
and  sets  up,  as  "further  answering  each  and  every  cause  of  action 
in  the  complaint  contained,"  certain  matters  relating  to  the  money 
in  dispute.  The  plaintiffs  demur  to  this  new  matter,  which  is  much 
in  the  nature  of  an  explanation  of  the  history  of  the  transactions 
mentioned  in  the  complaint,  on  the  ground  that  it  is  insufficient 
in  law  upon  the  face  thereof.  The  demurrer  was  sustained  at  spe- 
cial term,  appeal  coming  to  this  court. 

It  is  conceded  that  the  demurrer  is  good  as  to  the  first  cause  of 
action,  because  it  is  there  alleged  that  the  money  belonged,  to  the 
plaintiffs,  and  the  new  matter  could  in  no  wise  afford  a  reason  why 
the  defendant  should  keep  the  property  of  the  plaintiffs,  but  it  is 
urged  that  as  to  the  last  two  causes  of  action  the  demurrer  should 
be  overruled.  Where  new  matter  is  set  up  in  the  answer,  all  of 
the  allegations  of  the  complaint  and  the  answer  are  to  be  taken 
as  true,  for  the  purposes  of  a  demarrer  (Douglas  t.  Goonley,  156 
IJ.  Y.  521,  528,  51  N.  E.  283),  and  we  are  to  determine  whether 
the  matter  set  forth  in  the  answer  is  a  defense  to  the  complaint. 
The  new  matter  alleged  that: 

"One  Peter  IndelU  was  a  contractor  In  the  city  of  New  York,  and.  being 
In  financial  dlfflcultlen,  transacted  business  through  and  In  the  name  of 
Olement  IndelU,  mentioned  In  the  plaintiffs'  complaint  as  their  assignor; 
that  in  October,  1896,  said  Peter  IndelU  and  said  Clement  Indelli  were  in- 
debted to  the  defendant  and  his  associates  In  the  sum  of  $3,500  and  up- 
•ward,  and  that  on  the  8th  day  of  October,  1806,  said  Olement  IndelU,  at  the 
direction  and  behest  of  said  Peter  Indelli,  executed  and  delivered  to  this 
defendant,  for  value,  an  assignment  In  writing  of  all  moneys  due  or  to  grow 
due  under  certain  policies  of  Insurance  covering  premises  npon  which  a  loss 
bad  occurred;  that  thereafter  defendant  did  collect  such  moneys,  but  that 
the  amount  thereof  was  InsufSclent  to  cover  said  sum  of  $3,500,  and  that 
said  IndelUs  are  still  indebted  to  defendant;  that  defendant  has  fully  and 
completely  accounted  to  said  Clement  Indelli  and  Peter  Indelli  for  all  such 
moneys,  and  has  their  release  and  acquittance  therefor;  that  these  moneys 
Are  the  same  moneys  referred  to  in  each  and  every  caose  of  action  set  forth 
In  the  plaintiffs'  complaint" 

C!onceding  all  of  these  matters  to  be  true,  we  are  unable  to  dis- 
cover in  them  a  reason  why  the  plaintiffs  would  not  be  entitled  to 
recover  under  the  facts  which  they  allege  in  their  complaint,  and 
which  are  equally  entitled  to  be  considered  as  true.  The  allega- 
tions of  a  pleading  are  to  be  liberally  construed,  with  a  view  to 
substantial  justice  between  the  parties  (section  519,  Code  Civ.  Proc); 
and  if  the  defendant  in  the  month  of  September,  1896,  was  about 
to  "receive  as  attorney  for  one  Clement  Indelli  a  sum  of  money, 
half  whereof  was  due  to  the  plaintiffs,"  and  he  was  "directed  by 
the  said  Indelli  to  collect  such  sum  and  to  pay  the  sum  to  the 
plaintiffs,  and  promised  and  agreed  to  and  with  the  plaintiffs  so 
to  do,  and  was  permitted  by  the  plaintiffs  to  collect  and  receive  the 
same,"  the  money  came  into  the  hands  of  the  defendant  impressed 
with  a  trust;  and  the  fact  that  in  the  month  of  October,  1896, 
Indelli  was  indebted  to  the  defendant  for  a  larger  sum  does  not 
disclose  any  reason  why  the  defendant  should  be  relieved  of  the 
obligation  to  pay  over  this  money  to  the  plaintiffs.  There  is  no 
allegation  that  Indelli  owed  the  defendant  anything  at  the  time  the 
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defendant  was  aathorized  to  receive  and  pay  over  the  money  to 
the  plaintiffs,  and  it  is  not  until  October  that  there  is  any  claim 
of  Bach  indebtedness,  while  the  complaint  sets  forth  that  the  trans- 
action out  of  which  the  defendant's  duty  to  the  plaintiffs  arose  was 
in  the  month  of  Beptember  of  the  same  year.  In  a  like  manner,  if 
the  defendant  received  this  money  as  attorney  for  Indelli,  the  latter 
giving  an  assignment  of  the  same  to  the  plaintiffs  while  the  money 
was  in  the  hands  of  the  defendant,  and  he,  being  notified  of  sach 
assignment,  thereupon  promising  to  pay  to  the  plaintiffs  the  money 
involv.ed  in  this  controversy,  it  is  not  clear  that  an  assignment  ot 
the  same  fund  to  the  defendant  would  relieve  the  latter  of  the  duty 
of  discharging  the  obligation  to  the  plaintiffs;  and,  as  it  does  not 
appear  that  this  alleged  assignment  was  made  nntil  the  8th  day 
of  October,  it  is  by  no  means  certain  that  it  was  prior  to  the  as- 
signment made  to  the  plaintiffs,  the  allegation  of  the  complaint 
being  that  ''between  September,  1896,  and  June  1,  1897,"  the  sum  of 
91,345,  then  in  the  hands  of  the  defendant  as  attorney  for  Indelli, 
was  dnly  assigned  to  the  plaintiffs,  which  sum  the  defendant  prom- 
ised to  pay  to  them.  We  are  of  opinion  that  the  defendant,  under 
his  denial,  may  establish  any  facts  which  will  disprove  the  claim 
of  the  plaintiffs,  and  that  the  new  matter  has  no  jHroper  place  in 
the  action. 

The  interlocntoiy  judgment  should  be  affirmed,  with  eoetu.    All 
concur. 


(35  Miac.  Rep.  19&) 

HAREGRAF  t.   KLINOBL 

•  (Gtty  Court  of  New  York,  Goieral  Term.    May,  1901.) 

WiTNXsa — Cross-examination. 

The  extent  of  disparaging  qnestlons  to  defendant  on  crosB-^camlna- 
tlon,  whether  relevant  to  the  Issue  or  affecting  bis  credibility,  la  within 
the  discretion  of  the  trial  conrt. 

Appeal  from  trial  term. 

Action  by  George  Markgraf  against  C!harles  H.  Klinge.    Judgment 
,  for  plaintiff  and  defendant  appeals.    Affirmed. 

Argued  before  FITZSmOXS,  0.  J.,  and  SCHUCHMAN  and  DEL- 
EHANTY,  JJ. 

Olney  &  Comstock  (Leslie  Bichard  Palmer,  of  counsel),  for  ap- 
pellant. 
James  P.  Niemann,  for  respondent. 

DELEHANT7,  J.    This  action  was  brought  to  recover  the  sum 

of  |850,  the  balance  due  on  four  promissory  notes  made  by  the 
defendant  to  the  plaintiff.  The  original  liability  of  the  defendant 
for  the  amount  sued  for  was  admitted,  but  it  was  claimed,  on  his 
part,  that  he  had  paid  |750  on  account  of  the  fSSO,  leaving  a  balance 
of  only  |100  due.  The  defendant,  while  a  witness  on  the  stand, 
was  asked  on  cross-examination  the  following  question:  ''Q.  Have 
you  had  any  trouble  lately  about  the  transfer  of  some  property 
that  was  made  to  you,  and  that  it  was  claimed  you  held  fraudn- 
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lently?"  This  queation  was  objected  to,  but  the  objection  was  oTcr- 
I'aled,  and  an  exception  duly  taken,  and  the  witness  answered,  "Yes, 
sir."  This  is  now  assigned  as  error,  and  a  reason  why  the  judgment 
in  favor  of  plaintiff  should  be  reversed.  Up(Mi  his  redirect  examina- 
tion the  defendant  was  given  the  fullest  opportunity  by  the  trial 
justice  to  explain  the  transaction  involved  in  the  question  objected 
to,  and  did  so  by  stating  that  the  suit  in  which  he  was  charged 
-with  fraud  was  withdrawn,  and  that  the  plaintiff  therein  decUued 
be  had  no  cause  of  action.  Can  it  be  said,  then,  that  he  was  dis- 
credited or  in  any  way  harmed  by  the  question  objected  to?  While 
the  purpose  of  tliis  question  was  concededly  to  affect  the  defend- 
ant's credibility,  his  subsequent  explanation  of  the  transaction  in 
question  rendered  it  innocuous,  and  cured  the  error,  if  any  was  com- 
mitted. Donahue  v.  Wippert,  7  Misc.  Kep.  506,  28  N.  Y.  Supp.  495. 
I  am  of  the  opinion,  however,  that  the  question  itself  was  unob- 
jectionable. It  has  been  held  by  a  long  line  of  decisions  that  dis- 
paraging questions  pat  to  a  defendant  must  either  be  relevant  to 
the  issue  on  trial,  or  such  as  tend  to  affect  his  credibility  as  a  wit- 
ness (Peoi^e  V.  Noelk^  94  N.  Y.  143,  46  Am.  Bep.  128,  and  cases 
there  cited),  and  that  the  range  and  extent  of  such  an  examina- 
tion is  within  the  discretion  of  the  trial  judge.  This  rale  applies 
in  civil  as  in  criminal  cases.  Van  Bokkelen  v.  Berdell,  130  N.  Y. 
145,  29  N.  EL  254.  It  is  not  claimed  here  that  there  has  been  an 
abuse  of  judicial  discretion. 

For  the  reasons  stated,  I  am  of  the  opinion  that  the  Judgment  and 
order  appealed  from  should  be  afBrmed,  with  costs. 

Judgment  and  order  afOrmed,  with  costh 
<SS  Misc.  Bep.  lOL) 


PEOPLE  V.  NEIDHART. 

SAME  V.  WALSHJ 

(Conrt  of  Ceneral  Sessions,  New  York  County.    May,  1001.) 

Obavd  Juby — BEauBMissiOR  of  Charsbs. 

The  power  given  by  Code  Cr.  Proc.  9  270,  to  ttae  court  to  permit 
charges  wblch  have  been  dismissed  by  the  grand  Jury  to  be  again  sub- 
mitted to  another  grand  Jury,  will  not  be  exercised  on  the  affidavit  of 
the  district  attorney  that  he  is  of  the  opinion  that  the  grand  Jury  mis- 
understood the  law,  and  that  If  the  charges  are  resubmitted  an  Indict- 
ment may  be  found,  without  giving  any  facts  on  which  such  opinion  Is 
based. 

Applications  by  the  people  for  leave  to  resubmit  charges  against 
Charles  Neidhart  and  John  Walsh  to  the  grand  jury.  Applications 
denied. 

Eugene  A.  Philbin,  Dist.  Atty.,  for  the  People. 

FOSTER,  J.  These  are  applications  by  the  district  attorney  for 
leave  to  resubmit  the  charges  against  these  defendants  to  the  grand 
jury.    These  charges  have  been  passed  upon  by  the  February  grand 
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jury,  which,  after  due  hearing,  dismissed  them.  While  the  court 
has  power  to  permit  the  charges  to  be  again  submitted  to  the  grand 
jury  (Code  Cr.  Proc.  S  270),  snch  power  should  be  sparingly  and  dis- 
criminatingly used.  It  is  a  practice  that  ought  not  to  be  encour- 
aged, nor  granted  pro  forma.  The  court  should  act  judicially,  and 
permit  such  resubmission  only  when  facts  are  presented  which  jus- 
tify such  action.  No  such  facts  are  shown  in  these  two  applica- 
tions. From  these  applications  (and  they  are  substantially  similar) 
only  the  following,  in  substance,  appears:  That  the  charges  re- 
ferred to  were  duly  submitted  to  the  grand  jury,  and  by  them  duly 
dismissed;  that  deponent  does  not  agree  with  the  grand  jury;  that 
deponent  is  of  the  opinion  that  the  grand  jury  misunderstood  the 
law,  and,  if  the  charge  is  again  submitted,  an  "indictment  may  be 
found."  What  are  the  facts  which  justify  these  opinions  and  be- 
liefs? None  of  such  facts  are  set  forth  in  the  afSdavit  or  applica- 
tion. The  application,  therefore,  does  not  appeal  to  judicial  dis- 
cretion, and  cannot  be  granted. 

Bo  far  as  appears,  the  evidence  against  these  defendants  was 
folly  brought  to  the  attention  of  the  grand  jury,  who  may,  in  a 
manner,  be  said  to  represent  the  "common  sense"  or  consensus  of 
opinion  of  the  entire  community.  If  the  facts  so  proven  against 
these  defendants  did  not  appear  to  them  of  sufficient  importance  to 
justify  any  prosecution,  there  and  then  should  be  the  end  of  the 
matter.  Buch  I  understand  to  be  the  policy  and  meaning  of  our 
law,  and  the  raison  d'etre  of  the  grand  jury.  To  permit  the  district 
attorney,  because  he  does  not  agree  with  the  grand  jury,  and  seem- 
ingly for  no  other  reason,  to  continue  resubmitting  complaints  to 
other  grand  juries  until  one  can  be  found  to  agree  with  him,  is 
to  place  in  his  hands  a  power  of  persecution  that  I  am  unwilling 
to  sanction,  and  which,  I  am  quite  sure,  he  does  not  desire.  The 
verdict  or  decision  of  the  grand  jury  is  justly  entitled  to  great 
weight,  and  should  not  be  lightly  brushed  aside  or  ignored. 

It  may  also  be  observed  that  the  granting  of  such  applications 
as  of  course  minimizes  the  importance  of  the  grand  jury,  and  tends 
to  encourage  in  them  a  careless  and  superficial  examination  of  the 
matters  submitted  to  them.  "Interest  reipublicse  ut  sit  flnis  litium" 
is  as  true  in  the  administration  of  the  criminal  law  as  it  is  in  equity. 
Applications  denied. 
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WHALEN  V.  NEW  XORK  ft  S.  I.  ELEOTBIC  C50. 

(Snpreme  Cioart,  Appellate  Division,  Second  Department    Jnly  25,  1901.) 

Baiuibiit— Nkoliosncb  of  Baileb— Qcbbtion  for  Jury. 

In  an  action  for  the  value  of  a  horse,  which  defendant  hired  and  re- 
tnrned  the  following  morning  In  a  dying  condition,  plaintiff  testified  that 
the  horse  had  not  been  properly  cared  for,  and  the  veterinary  who  treated 
him  testified  that  the  disease  was  caused  by  "overfeeding,  giving  water 
when  overheated,  fast  driving,  and  ill-treatment,"  and  that  the  horse 
might  have  been  saved  had  it  been  properly  treated  when  Its  condition 
was  discovered,  instead  of  being  removed  without  treatment  from  defend- 
ant's to  plaintiff's  bam  on  a  cold  night.  Held,  that  the  question  of  de- 
fendant's negligence  should  have  been  submitted  to  the  Jury. 
Goodrich,  P.  J.,  dissenting. 

Appeal  from  mnnicipal  court  of  city  of  New  York. 

Action  by  John  Whalen  against  the  New  York  &  Staten  Island 
Electric  Company.  From  a  judgment  entered  on  a  verdict  directed 
for  the  defendant,  plaintiff  appeals.     Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIBSOH:- 
BERG,  JENKS,  and  SEWELL,  JJ. 

W.  J.  Powers,  for  appellant. 
M.  L.  Ryan,  for  respondent. 

HIRSCHBERG,  J.  The  disposition  of  this  case  in  the  court  below 
was  clearly  erroneous.  The  court  directed  a  verdict  for  the  defend- 
ant, and  the  judgment  entered  thereon  cannot  stand  if  there  is  any 
evidence  requiring  a  submission  to  the  jury.  In  determining  that 
question,  the  plaintiff  is  entitled  to  have  that  view  of  the  evidence 
adopted  which  is  most  favorable  to  him.  The  action  is  brought  to 
recover  damages  for  the  alleged  wrongful  acts  of  the  defendant  in 
the  abuse  of  a  horse  belonging  to  the  plaintiff,  which  the  defend- 
ant hired,  and  returned  in  a  dying  condition.  The  occurrence  was 
on  January  6,  1900.  The  horse  was  hired  and  taken  from  plaintiff's 
stable  by  two  of  defendant's  servants  at  about  half-past  7  o'clock 
in  the  morning.  There  is  no  pretense  even  that  he  was  not  then 
in  perfect  condition.  He  was  brought  back  to  the  plaintiff's  stable 
at  2  o'clock  the  next  morning  by  some  of  the  defendant's  servants, 
who  disappeared  when  the  stable  door  was  opened.  The  horse  ran 
into  the  stable,  and  fell  upon  the  floor.  Veterinary  aid  was  sum- 
moned at  once,  but,  in  spite  of  persistent  treatment  and  attention, 
the  animal  died  at  5  o'clock  on  the  afternoon  of  January  7th.  The 
plaintiff  testified  that  the  horse  was  hired  for  the  day  only,  and 
was  to  be  retamed  to  his  stable  that  night,  viz.  the  night  of  the 
Bth.  One  of  the  defendant's  two  men  who  did  the  hiring  testified 
that  nothing  whatever  was  said  about  when  the  horse  was  to  be 
r^eturned,  while  the  other  man  did  not  testify  on  the  subject  at  all. 
A.S  a  matter  of  fact,  after  being  driven  all  day,  the  horse  was  placed 
it  night  in  the  defendant's  stable,  and,  when  he  was  found  at  2 
>'clock  the  next  morning  to  be  in  an  apparently  dying  state,  was 
aken,  without  care  or  treatment,  to  the  plaintifTs  stable,  and  left 
here  in  the  manner  stated.  The  plaintiff  testified  that  when  the 
lorse  was  returned  to  him  he  had  not  been  properly  cared  for. 

71  N.T.S.— 38 
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The  Teterinary  surgeon  who  treated  him  testified  that  the  horse  died 
from  a  "sadden  attack  of  coKc,  running  into  inflammation  of  the 
bow^s,  dae  to  improper  feeding  or  watering."  He  stated  that  the 
causes  of  the  disease  were  "overfeeding,  giving  water  when  over- 
heated, fast  driving,  ill-treatment";  and,  further,  that  in  his  opinion, 
if  the  animal  had  received  proper  care  and  treatment  when  first 
observed  to  be  ill,  he  conld  have  been  saved.  On  behalf  of  the  de- 
fendant, evidence  was  given  by  the  man  who  drove  the  horse  that 
day,  and  by  his  companion,  that  he  was  driven  in  moderation,  care- 
fully fed  and  watered,  and  that  he  exhibited  no  indication  of  indis- 
position when  placed  in  defendant's  stable  for  the  night.  It  was 
conceded,  however,  that  when  he  was  taken  sick  no  aid  was  sum- 
moned, and  that  nothing  whatever  was  done  to  relieve  his  suffer- 
ings. A  veterinary  surgeon  called  by  the  defendant  testified  that 
overfeeding,  giving  a  drink  when  warm,  and  fast  or  overdriving 
would  cause  inflammation  of  the  bowels;  that  it  was  not  proper 
treatment  of  the  horse  to  take  it  from  one  stable  to  the  other  in 
its  condition  on  a  cold  morning,  but  that  that,  of  itself,  would  not 
necessarily  cause  the  horse's  deadi. 

It  can  scarcely  be  disputed  that  upon  these  facts  the  case  was 
for  the  jury,  and  should  not  have  been  disposed  of  by  the  magis- 
trate as  presenting  only  a  question  of  law.  If  the  jury  believed  the 
I^aintiff  aa  to  the  tenure  of  the  bailment,  the  defendfuif  s  act  in  re- 
taining the  horse  overtime  amounted  to  a  conversion,  and  rendered 
it  liable  without  further  fault.  But,  independently  of  that  question, 
the  interest  of  those  who  testified  to  their  good  treatment  of  the 
horse  required  that  their  credibility  be  submitted  for  the  jury's 
consideration,  and  prevented  their  evidence  from  overcoming,  as  mat- 
ter of  law,  the  strong  and  natural  inferences  of  neglect  and  ill- 
treatment  which  liow  from  the  absolutely  undisputed  facts  herein 
detailed.  The  judgment  appealed  from  should  be  reversed,  and  a 
new  trial  ordered;  costs  to  abide  the  event.  All  concur,  except 
GOODRICH,  P.  J^  who  dissents. 


<68  App.  DlT.  Slfi.) 

NASH  v.  TONKERS  R.  CO. 

(Supreme  Court  Appellate  Division,  Second  Department.    July  25,  1901.) 

1  Btrert    Railsoads— Injubt    to    Passenobb— Ykbdict— Etisehck— Scm- 

CIBNCT. 

In  an  action  against  a  street  railroad  for  Injuries,  plaintllT,  who  was 
corroborated  by  two  ethers,  testified  that.  Just  as  sbe  was  stepping  from 
the  car,  It  started  with  a  Jerk,  and  threw  her  down,  and  the  conductor, 
motorman,  and  three  others  gave  testimony  that  plaintiff  alighted  wtiile 
the  car  was  In  motion,  but  some  of  the  latter  witnesses  did  not  see  all 
the  transactions.  Held,  that  a  verdict  for  plaintiff  was  not  against  the 
evidence. 
%  Sake:— Damaobb— IsBTBCCTioss. 

,  Where,  In  an  action  for  personal  injuries,  the  court  instructed  that,  if 
plaintiff  was  entitled  to  recover  at  all,  she  might,  in  addition  to  her  physi- 
cian's bill,  recover  damages  in  any  amount  from  one  penny  to  $2,000. — 
the  latter  sum  being  the  court's  Jurisdictional  limit — and  then  charged 
that  he  would  qualify  his  statement  by  Baying,  if  any  damage  were 
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found.  It  might  be  betTreen  the' two  limits,  the  Instructions  were  not 
erroneons,  or  liable  to  be  construed  by  the  Jury  as  a  charge  on  what  the 
eTidence  warranted. 

Appeal  from  city  court  of  Yonkere. 

Action  by  Kate  Nash,  by  Mary  A.  Nash,  her  guardian  ad  litem, 
against  the  Yonkers  Railroad  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

John  F.  Brennan,  for  appellant. 
F.  X.  Donoghue,  for  respondent. 

WOODWARD,  J.  The  plaintiff  demands  damages  for  Injuries 
sustained  while  alighting  from  one  of  the  cars  of  the  defendant. 
Her  story,  corroborated  by  one  witness,  is  that  on  the  8th  day  of 
July,  1900,  she  was  a  passenger  upon  one  of  the  cars  of  the  defend- 
ant, running  south  on  Warburton  avenue,  in  the  city  of  Yonkers. 
She  entered  the  car  at  the  north  line  of  the  city,  intending  to  alight 
at  the  comer  of  Wells  and  Warburton  ayenues.  Before  arriving: 
at  this  point,  she  asked  the  conductor  to  stop  at  Wells  avenue, 
but  for  some  reason  the  car  did  not  stop,  and,  after  passing  the- 
point,  plaintiff  stood  up  in  the  car,  and  signaled  the  conductor  t» 
stop  the  car.  He  rang  the  bell,  the  car  came  to  a  stop,  the  plaintiff 
stepped  down  upon  the  running  board  of  the  open,  car,  and,  while 
in  the  act  of  stepping  to  the  street,  the  car  started  with  a  jerk, 
throwing  her  to  the  ground,  resulting  in  the  injuries  complained 
of  in  this  action.  The  theory  of  the  defendant  is,  and  it  is  supported 
in  some  measure  by  the  motorman,  the  conductor,  and  three  other 
witnesses,  that  the  plaintiff  was  impatient  to  leave  the  car;  that 
she  stepped  upon  the  running  board,  and  from  thence  to  the  ground, 
while  the  car  was  yet  in  motion.  There  was  a  distinct  conflict  of 
evidence  upon  this  point  While  all  of  the  witnesses  for  the  de- 
fendant seem  to  have  the  same  understanding  of  the  case,  some 
of  them  did  not  see  all  of  the  transactions,  and  it  can  hardly  b& 
said  that  the  verdict  in  favor  of  the  plaintiff  is  against  the  weight 
of  evidence.  There  was  evidence  from  which  the  jury  might,  with 
propriety,  find  that  the  plaintiff's  version  of  the  accident  was  true. 
It  was  not  improbable,  not  more  improbable  than  that  the  defend- 
ant's story  was  the  correct  one,  and  it  was  peculiarly  a  case  in  which 
the  jury  could  be  relied  upon  to  weigh  the  evidence,  and  come  to  a 
conclusion  which  should  do  substantia]  justice. 

It  is  urged  that  the  court  erred  in  its  charge  to  the  jury.  The 
court  had  stated  that  the  plaintiff,  if  entitled  to  recover  at  all,  was 
entitled  to  recover  the  amount  of  her  physician's  bill,  which  was 
undisputed;  and  then  added:  "In  addition  to  that,  you  can  award 
such  damages  as  you  think  will  compensate  the  plaintiff  for  the 
pain  and  suffering  she  has  endured,  and  it  may  be  any  amount  from 
one  penny,  the  minimum,  up  to  two  thousand  dolors,  the  maxi- 
mum." Tliis  last  clause  undoubtedly  referred  to  the  jurisdictional 
limitation  of  the  court;  and  when  counsel  took  exception  "to  that, 
portion  of  your  honor's  charge  where  you  say  the  jury  might  find 
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from  one  pennj  up  to  two  thousand  dollars,  the  maximum,"  the  court 
replied:  "I  will  qualify  that  by  saying  that,  if  the  jury  find  any  dam- 
age, it  may  be  between  those  two  limits."  The  verdict  was  for 
?500,  which,  in  view  of  the  evidence,  is  not  an  excessive  amount, 
and  it  is  difficult  to  discover  wherein  the  defendant  was  prejudiced 
by  the  charge  as  finally  delivered  to  the  jury.  It  may  be  easily  dis- 
tinguished from  the  charge  of  the  court  in  Gilbertson.v.  Railway  Co., 
14  App.  Div.  294,  43  N,  Y.  Supp.  782,  where  the  court  charged 
the  following  request  of  plaintiffs  counsel:  "I  ask  your  honor  to 
charge  the  jury  that,  taking  all  the  elements  into  consideration, 
the  jury  may  award  her  compensation,  fair,  reasonable,  and  just, 
to  any  amount  not  exceeding  thirty  tiiousand  dollars."  "Such  a 
charge,"  say  the  court,  "was '  eminently  calculated  to  mislead  the 
jury,  and  to  cause  them  to  regard  the  evidence  of  the  injuries 
sustained  as  of  greater  gravity  than  its  actual  purport  required. 
The  learned  court  did  not  charge  that  the  plaintiff  claimed  |30,000, 
and  that  the  jury  were  entitled  to  award  such  sum  as  the  evidence 
justified  not  exceeding  that  amount,  but  did  charge  them  that  they 
might  award  |30,000;  clearly  intimating  that  such  a  verdict  might 
be  upheld  upon  the  evidence  in  the  case."  In  the  case  now  before 
UB  the  court  charged,  in  effect,  after  the  modification,  that,  if  the 
jury  find  any  damages,  they  may  award  such  a  sum  as  they  think 
will  compensate  the  plaintiff  for  the  pain  and  suffering  she  has 
endured,  and  it  may  be  any  amount  between  one  penny  and  ?2,000 ; 
this  sum  being  the  limit  fixed  by  law  upon  the  jurisdiction  of  the 
court.  Chapter  416,  Laws  1893.  This  charge,  taken  in  connection 
with  what  tiie  court  had  said  to  the  jury  with  reference  to  the  evi- 
dence as  to  the  damages,  did  not,  in  our  opinion,  give  any  erroneous 
impression  to  the  jury,  and  the  amount  of  the  verdict  clearly  indi- 
cates that  there  was  no  unreaspnable  speculation  as  to  the  damages 
outside  of  the  evidence.  The  judgment  and  order  appealed  from 
should  be  affirmed,  with  costs.    All  concur. 


(ff?  App.  Dlv.  85S.) 

ERICIUS  et  al.  ▼.  BROOKLYN  HEIGHTS  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  25,  1901.) 

1.  Ikjurt  to  Passenger— EvTDENCB. 

Plaintiff's  evidence  was  that,  after  the  signal  was  given  to  start  a 
train,  his  decedent  attempted  to  board  one  of  the  cars,  but  that  the 
conductor  shut  the  gate,  imprisoning  decedent's  hand,  so  that,  in  spite 
of  his  cries  to  the  conductor  to  "let  go,"  he  was  dragged  15  or  20  feet, 
and  crushed  against  a  bridge  railing.  Defendant's  evidence  was  that 
decedent  held  on,  though  told  by  the  conductor  to  'let  go."  Defendant 
furnished  many  witnesses,  but  they  were  not  In  accord,  while  the  con- 
dition of  decedent's  hand  corroborated  plalntifTs  evidence.  HM,  that  a 
verdict  for  plalntlBf  would  not  be  disturbed. 

ft,  Same— EviDENCB— BuFPiciKNCT— Thial. 

Plaintiff's  evidence  was  sufficient  to  carry  to  the  Jury  the  question  of 
defendant's  negligence. 

8.   AFPBAL— EZCEPTIOKS. 

Where  exceptions  to  certain  evidence  as  to  damages  were  taken  after 
the  answer  of  questions  not  objected  to,  or  on  denial  of  motions  to 
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strike  out  evidence  received  without  objection,  and  the  ground  of  objec- 
tion raised  on  appeal  was  not  pointed  out  on  trial,  and  no  exceptions 
were  taken  to  the  court's  charge  on  the  measure  of  damages,  the  excep- 
tions are  not  available  on  appeal. 

4  Death  of  Passenobk— Dub  Cabb— CJontbibdtobt  NEOLieEHCB. 

In  an  action  for  death  of  passenger,  it  was  not  error  to  refuse  to  charge 
that  plaintiff  could  not  recover  if  her  decedent  failed  In  even  the  slightest 
degree  in  exercising  the  care  of  an  ordinarily  prudent  man;  since  such 
failure,  to  bar  recovery,  must  contribute  to  the  lujiuy. 

S.  Death— Dakaobs. 

Where  a  physician  about  50  years  of  age  was  killed,  and  had  been  ii» 
receipt  of  an  Income  of  about  $2,000,  an  award  of  $15,000  was  not  ex- 
cessive. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Anna  K.  Ericius  and  another,  as  executors,  against  the 
Brooklyn  Heights  Railroad  (Company.  From  a  judgment  in  the 
plaintiffs'  favor  for  |15,000,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

John  L.  Wells,  for  appellant. 
Stephen  C.  Baldwin,  for  respondents, 

HIRSCHBERG,  J.  The  evidence  presented  to  the  jury  two  con- 
flicting theories  of  the  happening  of  the  accident.  On  behalf  of  the 
plaintiffs  there  was  evidence  tending  to  establish  that  after  the  gong 
had  sounded  to  start  the  train  across  the  bridge,  but  before  the  train 
had  actually  started,  the  plaintiffs'  decedent  attempted  to  board  one 
of  the  cars;  that  whUe  he  was  in  the  act  of  doing  so,  and  after  he 
had  stepped  upon  the  car  platform,  the  guard  or  conductor  shut  the 
gate  in  such  a  way  as  to  imprison  his  left  hand,  and,  the  train  then 
starting,  he  was  dragged  some  15  or  20  feet,  towards  a  railing  upon 
the  bridge  platform,  he  shouting  to  the  guard  to  "let  go,"  and  was 
crushed  to  death  between  such  railing  and  the  car.  On  behalf  of  the 
defendant,  however,  evidence  was  given  tending  to  show  that  the 
gate  was  securely  closed  and  the  train  started  before  the  deceased 
attempted  to  get  on  board;  that  while  the  train  was  in  motion,  he 
seized  a  hand  rail  on  the  edge  of  the  body  of  the  car,  and  endeavored 
in  some  way  to  secure  a  footing  upon  the  car  platform,  and,  in  spite 
of  the  cries  of  the  guard  to  him  to  "let  go,"  continued  to  hold  on 
until  he  reached  the  railing,  where  he  met  his  death.  The  defendant 
presented  many  more  witnesses  than  the  plaintiffs,  but  the  case  is 
not  one  in  which  an  appellate  court  would  be  justified  in  reversing 
the  finding  of  the  jury.  The  defendant's  witnesses  are  not  in  accord 
with  each  other  upon  important  matters  connected  with  the  occur- 
rence, while  the  condition  of  the  left  hand  of  the  deceased,  from 
which  the  flesh  was  entirely  torn  away  from  the  wrist  to  the  fingers, 
may  well  be  regarded  as  furnishing  corroborative  evidence  of  the 
plaintiffs'  theory  that  the  deceased  was  killed  because  he  could  not, 
rather  than  because  he  would  not,  let  go.  Nor  can  it  be  said  that 
upon  the  adoption  of  the  plaintiffs'  theory  of  the  facts  the  jury  could 
not  lawfully  reach  the  conclusion  that  the  defendant  was  negligent. 
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The  cases  relied  upon  by  the  appellant  are  only  applicable  to  the 
facts  as  claimed  by  it,  viz.  that  the  act  of  the  deceased  was  the  volun- 
tary assumption  of  a  position  of  obvious  risk,  stubbornly  maintained 
against  the  protests  of  the  trainman,  and  in  the  presence  of  certain 
danger.  In  all  of  these  cases  the  passenger  was  injured  or  killed 
while  attempting  to  board  a  moving  train.  In  neither  of  the  two  ou 
which  the  appellant  lays  chief  stress  was  the  deceased  exposed  to 
peril  by  any  act  of  the  defendant.  In  Sobinson  v.  Railway  Co.,  5 
Misc.  Rep.  209,  25  N.  Y.  Supp.  91,  the  decision  was  based  on  the  propo- 
sition that  one  who  voluntarily  assumes  a  position  of  danger,  the  haz- 
ards of  which  he  fully  appreciates,  cannot  recover  for  an  injury  from 
a  peril  incident  to  the  position.  The  deceased  was  held  chargeable 
with  contributory  negligence  in  boarding  an  elevated  train  while  the 
gate  was  closing  and  the  train  moving,  and  in  persisting  in  maintain- 
ing the  precarious  position  thus  obtained  against  every  effort  to 
remove  him.  So  in  Solomon  v.  Railway  Co.,  103  N.  Y.  437,  9  N.  E. 
430,  57  Am.  Rep.  760,  the  intestate  was  killed  while  attempting  to 
board  a  train  in  motion,  and  it  was  held  that  the  presumption  of 
negligence  attaching  to  that  fact  was  not  rebntted  by  the  acquies- 
cence of  the  trainmen  in  the  passenger's  act.  But  in  none  of  the 
cases  cited  on  the  learned  counsel's  brief  is  it  held  that  to  shut  the 
gate  at  such  a  time  and  in  such  a  manner  as  to  imprison  the  body 
of  a  passenger  who  is  endeavoring  to  enter  the  train  before  it  haa 
started,  and  to  refuse  to  open  the  gate  and  release  him  from  his  peril, 
or  to  stop,  or  to  attempt  to  stop,  the  car  before  it  reaches  a  point 
where  death  is  certain,  is  so  far  within  the  bounds  of  ordinary  care 
and  prudence  that  to  submit  to  a  jnry  the  question  of  a  defendant's 
negligence  as  predicated  thereon  would  be  erroneous. 

Some  questions  are  presented  in  reference  to  the  rulings  of  -the 
learned  trial  justice.  It  is  claimed  that  he  erred  in  permitting  proof 
of  the  amount  expended  by  the  deceased  in  the  support  of  his  house- 
hold, inasmuch  as  mere  expenditure  is  no  necessary  proof  of  income 
or  of  earning  capacity,  but  may  be  an  improvident  waste  of  capital. 
The  deceased  was  a  physician,  engaged  in  partnership  in  the  prac- 
tice of  his  profession  at  the  time  of  his  death,  and  the  defendant 
proved  that,  pursuant  to  a  provision  in  the  partnership  agreement, 
the  plaintiff  Anna  K.  Ericius,  his  widow,  had  been  receiving  since 
Jbier  husband's  death  the  income  of  a  half  interest,  amounting  to  $175 
■monthly.  There  was  no  proof  that  the  deceased  was  possessed  of 
invested  capital  or  of  any  resources  beyond  his  personal  earnings. 
It  does  affirmatively  appear  that  he  left  no  estate.  I  cannot  see  why 
proof  of  the  amount  which  his  next  of  kin  customarily  received  from 
him  should  not  be  competent,  under  the  circumstances,  as  bearing 
upon  the  extent  of  their  financial  loss;  but,  if  such  evidence  be  open 
to  doubt,  the  exceptions  here  are  not  available,  as  in  almost  if  not 
quite  every  instance  they  were  taken  after  the  answer  to  a  question 
jiot  objected  to,  or  appear  in  connection  with  the  denial  of  a  motion 
to  strike  out  evidence  received  without  objection.  In  no  instance 
was  the  distinct  ground  of  objection  now  raised  pointed  out  upon, 
the  trial,  nor  was  any  exception  taken  to  the  charge  on  the  question 
of  damages. 
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Hie  court  was  asked  by  defendant's  connsel  to  charge  the  jnry 
"that,  if  this  plaintiff's  intestate  failed  in  even  the  slightest  degree 
in  the  exercise  of  the  prudence  which,  as  an  ordinarily  prudent  man, 
he  should  hare  exercised  under  the  circumstanceB,  she  cannot  re- 
cover." The  refusal  to  charge  this  request  was  not  error,  because 
an  essential  element  is  lacking,  viz.  that  the  slight  negligence  which 
will  bar  a  recovery  must  be  such  as  contributes  to  the  accident. 
The  damages  redovered  are  large.  The  deceased  left  his  widow, 
two  daughters,  and  a  grandchild,  the  daughter  of  a  deceased  son.  In 
view  of  the  extent  of  income  derived  from  his  practice,  and  the 
amount  of  his  annual  contributions  to  the  support  of  his  family, 
which  in  the  condition  of  the  proof  may  fairly  be  presumed  to  have 
been  all  earned  by  himself,  it  canncft  be  said  that  the  damages  are 
excessive.    Judgment  and  order  shoold  be  affirmed. 

Judgment  and  order  affirmed,  with  coets.    All  concuz. 
<03  App.  DtT.  868.) 

HUGHES  V.  ouMnra 

(Supreme  Court,  Appellate  Division,  Second  Department    July  25,  1001.) 

L  Costs — Apfbai, — Rkmittitor — Cohstbdctios. 

A  trustee  of  a  wife,  named  In  articles  of  separation,  was  removed,  and 
plalntiec  was  appointed  as  substituted  trustee,  and  sned  the  husband  to 
recover  a  certain  sum  due  the  wife.  Judgment  was  rendered  for  the 
trustee,  which  was  affirmed  by  the  appellate  division,  and  reversed  by 
the  court  of  appeals  on  the  ground  that  the  original  trustee  was  Improp- 
erly removed.  The  remittitur  recited  that  the  complaint  was  dismissed, 
with  costs  in  all  courts.  Held,  that  the  remittitur  did  not  require  the 
trial  court  to  render  a  personal  judgment  against  the  plaintiff  for  coats. 

a.  bamk. 

Wbere  a  trustee  of  a  wife,  named  In  articles  of  separation,  is  illegally 
removed  by  the  supreme  court,  and  a  successor  appointed,  which  action 
is  unanimously  approved  by  the  appellate  division,  and  the  substituted 
trustee  recovers  a  judgment  against  the  husband  for  money  due  the  wife 
under  the  articles  of  separation,  but  the  Judgment  Is  reversed  by  the 
court  of  appeals  on  the  ground  that  the  appointment  of  the  substituted 
trustee  was  void,  the  costs  should  be  taxed  against  the  Indebtedness 
due  the  wife,  and  not  against  the  trustee  personally. 

Appeal  from  special  term.  Kings  county. 

Action  by  William  Hughes,  as  trustee  of  Maud  A.  Cuming,  against 
Mari  A.  Cuming,  to  recover  certain  sums  required  to  be  paid  to  the 
plaintiff  under  articles  of  separation.  Prom  an  order  of  the  spe- 
cial term  of  the  supreme  court  after  a  judgment  in  favor  of  plain- 
tiff was  reversed  in  the  court  of  appeals  (58  N.  E.  794),  and  re- 
manded, denying  defendant's  motion  that  the  costs  be  taxed  against 
the  plaintiff  individually,  the  defendant  appeals.    Affirmed. 

Argued  before  GOODEICH,  P.  J.,  and  JKNKS,  WOODWABD, 
BnRSOHBEEG,  and  SEWELL,  JJ. 

Alfred  B.  Cruikshank,  for  appellant, 

William  J.  Carr,  for  respondent. 

HIRSCHBERG,  J.  The  defendant  and  his  wife,  for  whom  the 
plaintiff,  William  Hughes,  has  brought  this  action  as  trustee,  en- 
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tered  into  articles  of  separation  on  the  22d  day  of  December,  1887, 
with  one  Mary  L.  Caiamberlain,  as  trustee  of  the  wife,  and  this 
action  was  brought  to  recover  certain  sums  required  to  be  paid  by 
the  defendant  in  the  articles  ot  separation.  Mary  L.  Chamberlain 
was  removed  as  trustee  by  an  order  of  the  supreme  court,  and  the 
plaintiff  substituted,  prior  to  the  commencement  of  the  action.  He 
recovered  judgment,  which  was  duly  affirmed  by  this  court  (36  App. 
Div.  302,  55  N.  Y.  Sopp.  256),  but  reversed  by  thte  court  of  appeals 
(Hughes  V.  Cuming,  165  N.  Y.  91,  58  N.  E.  794).  The  reversal  was 
on  the  ground  that  the  court  had  no  jurisdiction  to  remove  the 
trustee  named  in  the  articles  of  separation,  or  to  appoint  the  plain- 
tiff in  her  place.  The  remittitur  recites  that  the  court  of  appeals 
"did  order  and  adjudge  that  the  judgments  below  be,  and  the  same 
hereby  are,  reversed,  and  complaint  dismissed,  with  costs  in  all 
courts."  On  applying  at  the  special  term  for  the  usual  order  that 
the  judgment  of  the  court  of  appeals  be  made  the  judgment  of  the 
supreme  court,  the  defendant  asked  for  the  costs  against  the  plain- 
tiff, William  Hughes,  personally,  and  this  appeal  has  been  taken 
from  so  much  of  the  order  then  granted  as  denied  that  relief. 

I  do  not  think  the  plaintiff  can  be  held  absolutely  liable  personally 
for  the  costs  of  the  action.  He  is  not  made  so  by  any  statute  to 
which  the  attention  of  the  court  has  been  called,  and  the  deci- 
sions cited  on  the  appellant's  brief  only  relate  to  cases  where  one 
bringing  an  action  in  a  representative  capacity,  without  authority, 
has  been  expressly  charged  by  the  court  individually  with  the  costs. 
It  is  not  doubted  that  the  court  of  appeals  might  have  directed  a 
dismissal  of  the  complaint  in  this  action,  with  costs  of  all  courts, 
against  the  plaintiff  personally,  and  it  may  be  that  the  defendant 
may  yet  obtain  a  modification  of  the  remittitur,  which  shall  include 
that  penalty;  but  it  is  clear  that,  as  the  remittitur  is,  it  does  not 
embrace  such  a  liability,  and  that  the  special  term  was  not  obliged 
to  enter  judgment  to  that  effect  under  the  mandate  as  it  came 
from  the  higher  court.  Assuming  that  it  was  within  the  discre- 
tion of  the  court  at  special  term  to  grant  or  refuse  the  defendant's 
application,  I  am  of  opinion  that  the  discretion  was  wisely  exer- 
cised. The  plaintiff  was  placed  in  his  position  by  an  order  of  the 
supreme  court,  which  received  the  unanimous  approval  of  this  ap- 
I)ellate  tribunal.  It  could  hardly  be  expected  that  he  should  know 
that  the  whole  proceeding  was  unlawful  and  void.  In  bringing  the 
action  he  did  but  what  he  naturally  assumed  to  be  his  duty,  and 
what  would  have  been  his  duty  had  his  title  to  represent  the  de- 
fendant's wife  been  undoubted.  There  seems  to  be  no  question 
but  that  the  defendant  is  indebted  to  his  wife  under  the  terms  of 
the  articles  of  separation,  and  it  would  be  far  more  just  to  charge 
the  costs  upon  that  indebtedness  than  to  saddle  them  upon  an  indi- 
vidual who  has  no  personal  concern  with  the  litigation,  and  whose 
only  fault  consists  in  misplaced  confidence  in  the  accuracy  of  the 
decisions  of  the  lower  courts.  The  order,  so  far  as  appealed  from, 
should  be  affirmed. 

Order  affirmed,  with  $10  costa  and  disbursements.    All  concur. 
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PEOPLE  V.  AUSTIN. 
(Supreme  Conrt,  Appellate  Division,  Second  Department    July  25^  1901.) 

Cbivinai.  Law— Limitations— Presentation  of  Question — Affeaij. 

An  accused  was  indicted  for  murder  in  the  second  degree  14  years 
after  the  commission  of  the  crime,  and  was  convicted  of  manslaughter. 
Before  the  Judge's  charge,  he  moved  for  discharge  on  the  ground  that, 
from  lapse  of  time,  he  could  not  be  convicted  of  manslaughter;  and  after 
the  verdict  he  again  moved  for  his  discharge  and  in  arrest  of  Judgment. 
Beld,  that  such  motions  were  properly  denied,  as  the  question  whether 
the  offense  of  manslaughter,  of  wh^ch  he  was  convicted,  was  barred  by 
limitations,  could  only  be  raised  by  proof  under  a  plea  of  not  guilty,  and 
by  an  appropriate  request  to  charge. 

Appeal  from  Dntchess  coanty  court 

Peter  Aostin  was  conricted  of  manalaaghter  in  the  second  degree, 
and  he  appeals.    AfQrmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSOH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Frank  B.  Lown  (Charles  A.  Hopkins,  on  the  brief),  for  appellant. 
William  R.  Lee,  Dist.  Attj.,  for  the  People. 

HIRSGHBERG,  J.  The  appellant,  in  an  altercation  with  one 
Charles  Brower,  on  the  2d  day  of  July,  1886,  killed  him,  and  hid  his 
body  in  an  unused  well.  The  crime  was  not  discovered  until  the 
summer  of  1900,  and  on  September  13th  of  that  year  the  appellant 
was  indicted  for  murder  in  the  second  degree.  The  only  point  pre- 
sented on  the  appeal  is  that  as  more  than  five  years  intervened  be- 
tween the  commission  of  the  crime  and  the  finding  of  the  indictment, 
and  as,  by  section  142  of  the  Code  of  Criminal  Procedure,  the  appel- 
lant could  not  be  indicted  for  manslaughter  after  the  lapse  of  five 
years,  he  could  not  be  lawfully  convicted  for  that  offense  under  the 
indictment  for  murder,  notwithstanding  the  provision  of  section  141 
to  the  effect  that  there  is  no  limitation  of  time  within  which  a  prose- 
cution for  murder  must  be  commenced.  By  section  141  of  the  Code 
of  Criminal  Procedure  it  is  provided  that  "there  is  no  limitation  of 
time  within  which  a  prosecution  for  murder  must  be  commenced. 
It  may  be  commenced  at  any  time  after  the  death  of  the  person 
killed."  By  section  142  it  is  provided  that  "an  indictment  for  a 
felony,  other  than  murder,  must  be  found  within  five  years  after  its 
commission,  except  where  a  less  time  is  prescribed  by  statute."  And 
by  section  444  it  is  provided  that,  "upon  an  indictment  for  a  crime 
consisting  of  different  degrees,  the  jury  may  find  the  defendant  not 
guilty  of  the  degree  charged  in  the  indictment  and  guilty  of  any 
degree  inferior  thereto,  or  of  an  attempt  to  commit  the  crime."  The 
appellant  was  clearly  prosecuted  for  murder.  He  was  not  indicted 
for  manslaughter,  and  the  conviction  was  for  an  inferior  degree  of 
the  crime  of  homicide.  Strictly  speaking,  and  in  the  phraseology 
of  section  444,  the  appellant  has  been  found  guilty  of  the  crime 
charged  against  him,  not  in  the  degree  charged,  but  in  an  inferior 
degree.  No  express  provision  of  the  statutory  law  has,  therefore, 
been  violated;  but,  as  the  statute  is  to  be  liberally  construed  (People 
T.  Menken,  36  Hun,  90),  a  strong  argument  is  made  that,  within  the 
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spirit  of  the  limitation,  no  conviction  should  be  allowed  for  an  in- 
ferior degree  of  an  offense,  when  the  time  for  the  prosecution  of 
that  degree  Iiad  expired  when  the  indictment  was  found,  charging 
the  main  offense.  The  authorities  are  not  harmonious.  The  only 
case  upon  the  question  in  this  state  which  has  been  fonnd  is  that  of 
People  V.  Dowling,  1  N.  Y.  Cr.  K.  529.  It  is  a  decision  rendered  at 
the  Albany  oyer  and  terminer  in  January,  1884,  under  the  former 
statute  (2  Rev.  St.  p.  726,  §  37),  providing  that  an  indictment  for  mur- 
der might  be  found  at  any  time  after  the  death  of  the  person  killed, 
and  that  other  indictments  mast  be  fonnd  within  five  years  after  the 
commission  of  the  offense.  The  court  held  that  under  an  indictment 
for  murder  the  defendant  might  be  convicted  of  manslaughter,  not- 
withstanding more  than  five  years  had  elapsed  between  the  commis- 
sion of  the  offense  and  the  finding  of  the  indictment.  Mr.  Jastice 
Lamed  said  (page  531): 

"But  I  tblnk  I  am  bound  to  take  the  strict  lanjruage  of  the  statute,  and 
that  I  have  no  right  to  extend  It  by  Implication.  That  statute  limited  sim- 
ply the  time  for  finding  Indictments.  Along  with  that  statute  stood  the  sec- 
tion last  quoted,— that,  upon  an  Indictment  for  any  offense  consisting  of  dif- 
ferent degrees,  the  Jury  may  find  the  accused  guilty  of  any  degree  of  such 
offense  Inferior  to  that  charged,  or  of  an  attempt  to  commit  such  offense. 
I  do  not  think  I  have  a  right,  by  construction,  to  Interpolate  Into  that  sec- 
tion (27)  the  words  'if  such  indictment  be  found  within  the  time  prescribed 
for  such  inferior  degree.'  It  will  be  noticed  that  section  27  also  authorizes 
the  linding  the  accused  guilty  of  an  attempt,  etc.  There  are  special  provi- 
sions for  punishing  attempts.  2  Rev.  Bt  p.  698,  {  3.  Could  the  court  as- 
sume to  say  that  under  this  section  (27),  on  an  indictment  tor  mnrder,  when- 
ever fotmd,  the  Jury  might  not  convict  of  an  attempt?" 

To  the  like  effect  is  Clark  v.  State,  12  Ga.  350.  The  Penal  Code 
there  provided  that  an  indictment  for  an  assault  with  intent  to  mur- 
der should  be  found  within  four  years  next  after  the  commission  of 
the  offense,  and  for  'an  assault  and  battery  within  two  years.  The 
court  held  that,  under  a  timely  indictment  for  assault  with  intent  to 
murder,  the  defendant  could  be  convicted  of  assault  and  battery, 
although  the  statute  had  run  against  that  charge  at  the  time  of  tlie 
finding  of  the  indictment.    Warner,  J.,  said  (page  352): 

"In  this  case  the  indictment  accusing  the  defendant  with  having  commit- 
ted the  offense  of  an  assault  with  Intent  to  murder  was  found  and  filed  In 
the  proper  court  within  four  yejirs  from  the  time  the  offense  was  allepred 
to  have  been  committed;  bat  the  defendant  insists  that  inasmuch  as  the 
petit  Jury,  on  the  traverse  of  the  bill  of  Indictment,  found  him  guilty  of  an 
assault  and  battery  only,  and  more  than  two  years  having  elapsed  from  the 
time  of  the  offense  and  the  finding  and  filing  the  bill  of  indictment,  tliat  he 
is  protected  by  the  statute.  Tlie  answer  Is  that  the  statute  applies  to  the 
Indictment  on  which  the  defendant  was  arraigned  and  tried,  and  not  to  the 
minor  grade  of  ulTeuse  for  which  he  might  be  found  guilty  on  the  trial  for 
the  liiiTlipr  srade  of  crime  for  which  the  grand  jury  accused  him.  The  de- 
fendant was  Indicted  for  an  assault  with  Intent  to  murder,  was  arraigned 
and  tried  on  that  Indictment,  and  had  all  the  rights  and  privileges  Incident 
to  a  trial  for  that  grade  of  offense.  The  statute  of  limitntions,  in  our  Judg- 
ment, as  provided  by  the  I'enal  Code,  applied  to  the  offense  for  which  the 
defendant  was  indicted,  and  not  to  the  minor  offense  of  assault  and  battery, 
of  which  he  was  found  guilty  on  the  traverse  of  that  indictment" 

There  are  many  cases  decided  in  other  states  to  the  contrary. 
.\mong  them  are  People  v.  ililler,  12  Cal.  291;  People  v.  Picetti,  124 
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Cal.  361,  57  Pac.  15G;  Riggs  v.  State,  30  Miss.  635;  White  v.  State, 
4  Tex.  App.  488;  People  v.  Burt,  51  Mich.  199,  16  N,  W.  378.  See, 
also,  Bish.  St.  Crimes  (3d  Ed.)  §  261d.  In  Peojde  t.  Miller,  supra, 
the  reasoning  by  which  the  result  was  reached  was  admittedly  in 
t-onflict  with  the  decision  in  this  state  in  People  v.  Van  Santvoord, 
9  Cow.  655,  and  the  case,  therefore,  need  not  be  regarded  as  authority 
here.  In  White  v.  State,  supra,  the  decision  apparently  rested  upon 
the  wording  of  the  statute  of  the  state  of  Texas,  and  was  not  regard- 
ed by  the  court  as  necessarily  conflicting  with  Clark  v.  State,  supra. 
The  court  said  in  reference  to  the  latter  case  (page  491): 

•"The  supreme  court  held  that  the  statute  of  limitations,  as  provided  by 
tbe  Penal  Ck>de,  applied  to  the  offense  for  which  defendant  was  indicted, 
and  not  tbe  minor  offense  of  assault  and  battery,  of  which  he  was  found 
guilty  on  tbe  traverse  of  that  indictment.  The  conrt  based  tbeir  decision 
solely  upon  the  thirty-fiftb  section  of  the  fourteenth  division  of  tbe  Penal 
Code,  which  we  have  given.  The  difference  bet%veen  that  section  of  their 
I*eual  Code  and  article  1S5  of  our  Code  of  Procedure  (Pascb.  Dig.  art  2652) 
will  be  readily  seen  by  comparing  them  together." 

In  Biggs  V.  State,  supra,  the  language  of  the  statute  was  that  "no 
peraou  should  be  prosecuted,  tried  or  punished,  for  any  offence, 
wilful  murder,"  etc.,  "excepted,  unless  the  indictment,  presentment, 
or  information  for  the  same,  be  found  or  exhibited  within  one  year 
next  after  the  offence  shall  be  done  or  committed."  The  express 
provision  that  no  one  should  be  punished  for  an  offense  after  the 
period  for  finding  an  indictment  charging  it  had  elapsed  necessarily 
precluded  a  conviction  therefor.  In  People  v.  Burt,  supra,  the  de- 
fendant was  indicted  and  convicted  of  murder.  The  statute  in  Mich- 
igan is  very  similar  to  ours.  On  appeal  the  attorney  genei'al  con- 
fessed error  in  the  reception  of  evidence  against  the  accused.  The 
court  found  that  in  no  view  of  the  case  could  the  killing  be  regarded 
as  more  than  manslaughter,  and  discharged  the  defendant  (page 
203),  "inasmuch  as,  if  respondent  had  been  indicted  for  manslaugh- 
ter, the  prosecution  would  have  been  outlawed,"  and  it  was  thought 
that  he  should  not,  therefore,  be  subjected  to  another  trial.  The 
precise  point  now  under  consideration  was  accordingly  decided  only 
inferentially,  if  at  all. 

This  brief  reference  to  the  conflicting  decisions  upon  the  subject 
is  made  because,  as  has  been  said,  it  involves  the  only  point  argued 
npon  the  appeal ;  but  we  do  not  feel  called  upon  to  decide  the  ques- 
tion in  this  case,  inasmuch  as  it  does  not  appear  to  have  been  prop- 
erly raised  in  the  court  below.  The  evidence  has  not  been  returned 
in  full,  but  only  so  much  of  it  as  the  parties  have  considered  neces- 
sary for  the  purposes  of  the  point  stated,  together  with  an  agreed 
statement  of  facts.  The  point  could  only  be  raised  by  proof  ux)on 
the  trial  under  the  plea  of  not  guilty  (People  v.  Durrin,  2  N.  Y.  Cr. 
R.  328,  and  cases  cited),  and  by  some  approi)riate  request  to  charge. 
The  agreed  facts  establish  that  the  api)ellant  was  within  the  state 
and  county  during  the  14  years  of  successful  concealment  of  his 
crime,  so  that  an  indictment  for  manslaughter  could  have  been 
found  and  prosecuted  within  the  5  years,  but  no  request  was  made 
to  the  learned  county  judge  to  charge  the  jury  that  therefore  a  con- 
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viction  conid  not  be  had  for  manslaughter.    A  motion  was  made 
on  behalf  of  the  appellant  which  appears  in  the  case  in  this  form : 

"At  the  close  of  the  whole  case,  and  before  the  Judge's  charge,  the  defend- 
ant's counsel  moved  that  the  prisoner  be  discharged  upon  the  ground  that 
be  could  not  be  convicted  as  charged,  for  the  reason  that,  owing  to  the  lapse 
of  time,  he  could  not  be  convicted  of  manslaughter." 

This  motion  was  denied,  and  very  properly  so.  The  appellant  was 
not  entitled  to  a  discharge,  in  any  view.  The  indictment  contained 
but  a  single  charge,  tIz.  that  of  murder  in  the  second  degree;  and, 
conceding  that  the  appellant  could  not  be  convicted  of  manslaughter, 
owing  to  the  lapse  of  time,  it  would  not  follow  that  he  could  not 
be  convicted  "as  charged." 

The  case  further  contains  the  following: 

"After  the  finding  of  the  verdict,  the  defendant's  counsel  moved  that  on 
the  indictment,  on  the  evidence,  the  certificate  of  conviction,  and  upon  the 
whole  record  of  the  case,  the  defendant  be  discharged,  upon  the  ground  that 
the  statute  of  limitations  was  a  bar  to  any  prosecution  for  the  crime  of  man- 
slaughter; and,  upon  the  same  grounds,  in  arrest  of  conviction,  and  of  the 
Judgment  to  be  entered  thereon." 

This  motion  was  properly  denied.  It  is  to  be  observed  that  no  ob- 
jection was  made  to  the  reception  of  the  verdict,  and  no  request 
made  that  the  jury  be  instructed,  even  then,  that  such  a  verdict  was 
improper.  The  appellant,  having  voluntarily  taken  advantage  of 
the  verdict,  was  certainly  not  entitled  to  be  discharged  on  an  arrest 
of  judgment,  unless  it  appears  that  there  was  not  sufficient  evidence 
to  convict  him  of  any  crime.  Code  Cr.  Proc.  §  470.  But  the  ques- 
tion that  the  offense  of  which  the  accused  has  been  convicted  is 
barred  by  the  statute  of  limitations  is  not  presented  on  a  motion  in 
arrest  of  judgment.  By  section  467  of  the  Code  of  Criminal  Proced- 
ure it  is  provided  that  that  motion  may  be  foimded  on  any  of  the 
defects  in  the  indictment  mentioned  in  section  331.  Section  331 
relates  to  but  two  defects:  (1)  Want  of  jurisdiction  in  the  court 
over  the  subject  of  the  indictment;  and  (2)  that  the  facts  stated  do 
not  constitute  a  crime.  And  these  objections,  it  is  provided,  may  be 
taken  at  the  trial,  under  the  plea  of  not  guilty,  and  in  arrest  of  judg- 
ment. In  People  v.  Buddensieck,  103  N.  Y.  487,  9  N.  E.  44,  57  Am. 
Rep.  766,  it  was  held  that  these  two  objections  only  are  available 
upon  a  motion  in  arrest  of  judgment.  If,  however,  on  such  motion 
all  the  grounds  of  demurrer  mentioned  in  section  323  of  the  Code 
of  Criminal  Procedure  are  to  be  deemed  included,  the  result  will 
be  the  same.  Clearly,  the  indictment  in  this  case  is  not  demurrable. 
It  charges  a  crime  committed  within  the  jurisdiction,  and  one  which 
is  never  barred  by  time. 

The  judgment  should  be  aflBrmed.    All  concur. 

JENKS,  J.  I  concur  in  that  part  of  the  opinion  of  Mr.  Justice 
HIRSCHIJERO  which  holds  that  the  question  presented  was  not 
properly  raised  in  the  trial  court.  On  the  main  question  discussed, 
but  not  decided,  I  entertain  the  view  that,  had  the  question  been 
raised,  the  conviction  must  be  reversed.  The  defendant  stands  con- 
victed on  manslaughter  in  the  second  degree.  The  statute  prohibits 
an  indictment  for  that  felony,  inasmuch  as  more  than  five  years  have 
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elapsed  since  the  commission  of  the  crime.  Section  142,  Code  Cr. 
Proc.  As  this  crime  was  to  be  prosecuted  by  indictment  (section  4, 
Id.),  section  142  is  a  bar  to  any  trial  for  this  offense.  But  it  is  in- 
sisted that,  because  the  defendant  was  convicted  of  manslaughter 
upon  the  trial  of  an  indictment  for  murder  in  the  second  degree, 
the  conviction  is  valid,  manger  the  statute.  Necessarily,  this  con- 
tention is  founded  upon  a  construction  that  the  statute  does  not 
prohibit  the  trial  for  manslaughter,  but  is  one  of  limitation  only 
against  an  indictment,  and  consequently  a  trial,  for  the  specific 
crime  of  manslaughter.  Or,  in  other  words,  there  cannot  be  direct 
acensation  and  consequent  trial  for  the  crime  on  account  of  the 
lapse  of  more  than  five  years,  but  that  this  passage  of  time  which 
is  deemed  a  proper  limitation  against  a  direct  proceeding  is  not  a 
bar,  provided  the  conviction  for  manslaughter  result  upon  the  trial 
of  an  indictment  for  murder.  I  can  see  no  good  reason  why  the 
state  should  enact  a  statute  of  limitations  upon  direct  procedure, 
and  thereby  afford  immunity  for  a  ci-ime,  and  yet  permit  punish- 
ment for  the  same  crime  by  the  indirect  procedure  of  mere  accusa- 
tion for  a  different  crime.  I  can  see  no  reason  for  the  public  policy 
that  permits  punishment  for  a  crime  when  it  has  been  proven  upon 
the  trial  of  an  indictment  for  murder,  and  prohibits  punishment 
for  the  same  crime  if  it  be  sought  by  direct  indictment.  The  fact 
that  manslaughter  is  a  degree  of  homicide  does  not  change  the 
character  of  the  offense,  or  afford  any  reason  that  it  should  be  pun- 
ished that  does  not  obtain  when  we  term  it  "manslaughter."  The 
fact  that  a  grand  jury,  upon  the  evidence  presented,  deems  that 
the  act  constitutes  murder,  so  as  to  warrant  such  accusation,  adds 
nothing  to  the  gravity  of  the  act  which  the  verdict  of  the  petit  jury 
determines  as  manslaughter,  of  which  crime  alone  the  defendant 
is  convicted.  Whatever  the  trial  be, — for  murder  or  for  manslaugh- 
ter,— ^the  verdict  decides  that  the  crime  is  manslaughter,  and  noth- 
ing more.  The  crime,  as  I  have  said,  must  be  tried  by  indictment. 
Section  4,  Code  Cr.  Proc.  The  indictment  found  was  for  the  com- 
mission of  a  certain  act  under  circumstances  which  are  charged  to 
constitute  murder  in  the  second  degree,  but  that  very  act  is  deter- 
mined by  trial  to  constitute  manslaughter  in  the  second  degree; 
and  therefore  I  think  that  the  indictment  upon  which  the  defend- 
ant was  tried  may  be  regarded  as  an  indictment  for  the  offense  of 
which  the  defendant  was  convicted,  to  the  extent  that  it  should  be 
regarded  within .  the  purview  of  the  said  section  142  of  the  Code 
of  Criminal  Procedure.  In  other  words,  I  think  that  the  fair  inter- 
pretation of  the  statute  prohibits  conviction  for  the  felony  of  man- 
slaughter in  the  second  degree  in  such  a  case.  Statutes  of  limita- 
tion in  the  criminal  law  are  not  subject  to  the  strict  construction 
that  obtains  in  the  civil  law.  Mr.  "V^Tiarton,  in  his  work  on  Crim- 
inal Pleading  and  Practice,  states  the  principle  of  construction  as 
follows  (section  316): 

"We  sboald  at  first  observe  that  a  mistake  Is  sometimes  made  In  apply- 
ing to  statutes  of  limitation  In  criminal  suits  tbe  constiuctlon  that  bas  been 
given  to  statutes  of  limitation  in  civil  suits.  The  two  classes  of  statutes, 
however,  are  essentially  different.  In  civil  suits  the  statute  is  interposed 
by  the  legislature  as  an  impartial  arbiter  between  two  contending  parties. 
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In  the  constmctlon  of  the  statute,  therefore,  there  ts  no  Intendment  to  be 
made  In  favor  of  either  party.  Neither  grants  the  right  to  the  other.  There 
is  therefore  no  grantor,  against  whom  the  ordinary  presumptions  of  con- 
struction are  to  be  made.  But  it  is  otherwiiie  when  a  stitute  of  limitatioo 
is  granted  by  the  state.  Here  the  state  Is  the  grantor,  surrendering  by  act 
of  grace  its  right  to  prosecute,  and  declaring  the  otFense  to  be  no  longer 
the  subject  of  prosecution.  The  statute  is  not  a  statute  of  process,  to  be 
scantily  and  grudgingly  applied,  but  an  amnesty,  declaring  that,  after  a  cer- 
tain time,  oblWlou  shall  be  cast  over  the  offense;  that  the  offender  shall 
be  at  liberty  to  return  to  bis  country  and  resume  his  Immunities  as  a  citi- 
zen; and  that  from  henceforth  he  may  cense  to  preserve  the  fruits  of  his 
innocence,  for  the  proofs  o(  bis  guilt  are  blotted  out  Hence  it  la  that  stat- 
utes of  limitation  are  to  be  liberally  construed  in  favor  of  the  defendant 
not  only  because  such  liberality  of  coustructiou  belongs  to  all  acts  of  amnesty 
and  grace,  but  because  the  very  existence  of  the  statute  Is  a  recognition  and 
notification  by-  the  legislature  of  the  fact  that  time,  while  it  gradually  wears 
out  proofs  of  innocence,  has  assigned  to  It  fixed  and  positive  periods  in  which 
it  destroys  proofs  of  guilt.  Independently  of  these  views,  it  must  be  re- 
membered that  delay  in  instituting  prosecutions  is  not  only  productive 
of  expense  to  the  state,  but  of  peril  to  public  Justice,  in  the  attenuation  and 
distortion,  even  by  mere  natural  lapse  of  memory,  of  testimony.  It  t;  the 
policy  of  the  law  that  prosecutions  should  be  prompt  and  that  statutes  en- 
forcing such  promptitude  should  be  vigorously  maintained.  .  They  are  not 
merely  acts  of  grace,  but  checks  Imposed  by  the  state  upon  itself,  to  exact 
vigilant  activity  from  its  subalterns,  and  to  secure  for  criminal  trials  the 
best  evidence  that  can  be  obtained." 

See,  too,  People  v.  Lord,  12  Hun,  282. 

Mr.  Bishop,  in  his  work  on  Statutory  Grimes  (3d  Ed.,  §  261d),  says: 

"There  are  deciBloafl,  not  requiring  special  consideration,  as  to  what  of- 
fenses  are  within   the   varying   terms   of  our   limitations   statutes.    Now 

•    •    * 

"Offenses  within  One  Another.  In  those  cases  in  which  a  convicUon  for  a 
minor  offense  may  be  had  on  an  Indictment  for  a  major,  the  same  as  in  any 
other,  the  particular  one  for  which  the  verdict  is  found  must  not  be  barred 
by  the  statute." 

People  V.  Picetti,  124  Cal.  361,  57  Pac.  156;  Biggs  v.  State,  30 
Miss.  QS5;  White  t.  State,  4  Tex.  App.  488,  citing  State  v.  Free- 
man, 17  La.  Ann.  69;  Turley  v.  State,  3  Heisk.  10;  Nelson  v.  State, 
17  Fla.  195;   Com.  t.  Euffner,  28  Pa..  259. 

I  think  that  as,  upon  any  construction  of  this  statute,  it  is  at 
least  a  bar  to  trial,  conviction,  and  punishment  upon  an  indict- 
ment for  the  specific  felony,  in  that  it  prohibits  indictment,  w^hich 
is  the  sole  procedure  authorized  (section  4,  Code  Cr.  Proc),  the  fact 
that  in  any  of  the  cases  cited  the  statute  considered  prohibited 
pnnishment  does  not  affect  the  force  of  their  authority  upon  the 
general  principle.  I  think  that  the  decision  of  the  oyer  and  terminer 
in  People  v.  Dowling,  1  N.  Y.  Cr.  R.  530,  should  not  be  followed. 
The  learned  justice  who  wrote,  after  stating  that  the  position  taken 
by  the  prisoner's  counsel  "may  seem  to  be  within  the  equity  of  the 
statute,"  thought  that  he  was  bound  to  take  the  strict  language 
thereof.  He  also  pointed  out  that  with  the  statute  stood  the  other 
statute, — ^that,  upon  an  indictment  for  any  offense  consisting  of  dif- 
ferent degrees,  the  jury  may  find  the  accused  guilty  of  any  such 
offense  inferior  to  that  charged.  But  even  so;  both  statutes  could 
stand  and  be  effective,  for,  where  five  years  had  not  intervened  the 
commission  of  the  crime  and  the  indictment,  then  the  latter  statute 


Digitized  by 


Google 


Sap.   Ct.)  CSOUCH   V.  WAGNEB.  607 

might  still  apipfy;  Its  application  is  bnt  limited.  Clark  v.  State, 
cited  in  the  opinion  of  Mr.  Justice  HIKSCHBEKG,  and  also  cited 
as  authority  in  People  v.  Dowling,  supra,  is  characterized  by  Mr. 
Wharton  (Cr.  PL,  note  to  section  324)  as  "a  remarkable  case,"  which 
I  take  to  be  an  expression  of  doubt  of  the  soandness  of  the  doc- 
trine, inasmach.  as  the  facts  were  commonplace. 


(63  App.  DlT.  528.) 

CROUCH  V.  WAGNEH  et  al. 

(Supreme  Court,  Appellate  Division,  Fourtb  Department    July  23,  1901.) 

1.  Action  or  Note— Defensbs— FRAtm. 

An  attorney  employed  to  collect  a  Judgment  notified  his  dienta  tbat 
tbe  debtor  would  only  pay  30  per  cent  of  the  amount  thereof,  and  ob- 
tained notes  for  that  amount  from  tbe  debtor,  which  be  forwarded  to  bis 
clients,  who  accepted  tfaem.  He  obtained  from  the  debtor  notes,  paya- 
ble to  him,  for  tbe  balance  of  the  debt  Including  payment  for  his  serv- 
ices, on  a  statement  to  the  debtor  that  the  creditors  would  not  settle  for 
less,  and  retained  such  notes.  Held  that.  In  an  action  thereon,  tbe  debtor 
could  not  set  up  such  fraud  on  the  creditors  as  a  defense,  as  the  cred- 
itors were  tbe  only  persons  who  could  assert  want  of  title  in  tbe  attor- 
ney to  the  notes. 

St.  Samb— Express  Trusts. 

An  attorney  taking  notes  for  his  client  Is  the  trustee  of  an  express 
trust  as  used  in  Code  Clv.  Proc.  §  449,  declaring  tbat  a  person  with 
whom  a  contract  Is  made  for  the  benefit  of  another  is  the  trustee  of  an 
express  trust  and  authorizing  such  trustee  to  bring  an  action  on  the 
contract  in  bis  own  name. 

&  Bahb. 

Where  a  note  taken  by  an  attorney  in  settlement  of  a  claim  due  bis 
client  also  includes  the  commissions  due  the  attorney,  he  has  such  in- 
terest therein  as  will  authorize  suit  thereon  by  himself  or  his  assignee. 

^  Sake— Fraud. 

A  judgment  debtor  who  executes  notes  to  the  attorney  of  the  Judgment 
creditor  for  the  amount  of  the  Judgment  cannot  defeat  his  liability  in  a 
suit  on  the  notes  by  the  attorney  on  the  ground  that  the  latter  has  per- 
petrated fraud  on  tbe  creditors  by  representing  tbat  the  settlement  with 
the  debtor  was  for  a  less  sum. 

Appeal  from,  Monroe  county  court. 

Action  on  a  note  by  Harry  H.  Crouch  against  J.  George  Wagner, 
Jr.,  and  others.  From  a  judgment  dismissing  the  complaint,  plain- 
tiff  appeals.    Beversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
UAMS,  and  KUMSEY,  JJ. 

William  W.  Armstrong,  for  appellant. 
Bichard  L.  Saunders,  for  respondents. 

WILLIAMS,  J.  The  judgment  appealed  from  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  ^vent. 
The  appeal  was  brought  on  for  hearing  upon  the  pleadings,  decision, 
and  judgment, — ^no  case  being  made, — so  that  the  question  is  wheth- 
er, upon  the  facts  found  by  the  court,  the  dismissal  of  the  complaint 
was  proper.  The  action  was  brought  to  recover  upou  a  promissory 
note  made  by  the  defendant  Wagner,  and  indorsed  by  his  wife,  also 
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a  defendant,  for  |670.  The  note  was  deliyered  to  the  defendant 
Albee,  and  by  him  transferred  to  the  plaintiff.  The  Wagners,  only, 
defended,  and  their  defense  was  that  Albee  procured  the  note  from 
them  by  means  of  false  and  fraudulent  representations  that  he  was 
acting  as  attorney  for  various  parties  who  held  judgments  against 
Wagner,  and  that  the  note  was  for  the  use  and  benefit  of  such  judg- 
ment creditors;  that  these  representations  were  false,  and  were 
Imown  by  Albee  to  be  false,  and  were  made  with  intent  to  deceive 
iind  defraud  the  defendants,  and  defendants  relied  upon  them  and 
believed  them  to  be  true,  and  gave  the  note,  and  received  no  con- 
sideration therefor.  The  facts  found  by  the  court  were  briefly  as 
follows:  There  were  four  judgments  against  Wagner,  aggregating 
about  fSOO.  Albee  was  a  collection  agent,  and  was  employed  by 
these  judgment  creditors  to  undertake  to  collect  these  judgments, 
under  the  agreement  that  he  should  be  paid  nothing  by  the  cred- 
itors for  services  or  expenses  unless  he  succeeded  in  making  col- 
lection, in  which  event  he  was  to  be  paid  out  of  the  proceeds  col- 
lected 10  per  cent,  by  one  creditor,  20  per  cent,  by  two  others,  and 
as  to  the  fourth  no  per  cent,  was  agreed  on.  Albee  undertook  the 
collection  of  the  judgments,  instituted  supplemental  proceedings, 
•was  appointed  receiver  therein,  and  incurred  costs  amounting  to 
?78  in  these  proceedings.  He  subsequently  reported  to  the  credit- 
ors that  he  could  get  only  30  per  cent,  on  the  judgments,  and  to  the 
Wagners  that  the  creditors  insisted  upon  full  payment  of  the  judg- 
ments, and  would  receive  nothing  less.  The  judgment  creditors 
were  finally  induced  by  Albee  to  accept  notes  made  by  Wagner  and 
indorsed  by  his  wife  for  about  30  per  cent,  of  their  respective  judg- 
ments, aggregating  about  |240,  and  on  receipt  of  the  notes  the 
judgment  creditors  executed  and  delivered  to  Albee  satisfactions 
of  their  judgments.  Albee  represented  to  the  creditors  that  he  had 
agreed  with  Wagner  for  the  payment  for  his  services,  in  addition 
to  giving  the  notes  to  the  creditors.  These  notes  were  subsennentlv 
paid,  and  the  satisfactions  were  delivered  to  Wagner  and  filed  in 
the  clerk's  office,  so  that  the  judgments  were  discharged  of  record. 
Albee  at  the  time  he  took  the  four  notes  for  the  creditors  also  took 
from  the  Wagners  three  other  notes, — one  for  f 61,  to  cover  in  part 
the  expenses  of  supplementary  proceedings  and  other  legal  expenses 
incurred  in  the  collection,  and  that  was  paid  at  maturity;  a  second 
one  for  f300;  and  a  third  one  (the  note  in  suit)  for  f670.  This  last 
note  contained  this  provision: 

"If  all  prior  notes  and  this  note  Is  paid  on  or  before  Nov.  19,  1898  (one 
year  from  date),  a  discount  amounting  to  $344  shall  be  allowed.  If  not  paid 
on  or  before  Nov.  19,  1S08,  and  Is  paid  at  maturity  (two  years  from  date), 
there  shall  be  allowed  a  discount  of  $294,  but  not  otherwise." 

These  last  two  notes  were  procured  by  Albee's  representation, 
and  their  supposition,  that  Albee  was  receiving  the  notes  as  the 
agent  and  representative  of  the  judgment  creditors,  and  that  they 
were  to  be  held  by  him  for  the  benefit  of  said  creditors,  and  were 
to  be  paid  to  the  creditors  in  consideration  of  the  satisfaction  of 
such  judgments.  Albee  did  not  disclose  to  Wagner  the  fact  that 
he  had  adjusted  the  judgments  with  the  creditors  on  a  30  per  cent. 
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basis,  and  Wagner  knew  nothing  about  that  until  a  year  after  the' 
last  two  notes  were  given.  Albee  did  not  disclose  to  the  creditors 
the  fact  that  he  had  taken  these  last  two  notes,  and  they  received 
their  notes  and  satisfied  the  judgments  in  ignorance  of  the  fact 
that  be  had  taken  and  held  these  notes.  About  the  time  the  notes 
were  given,  Wagner  agreed  to  furnish  Albee,  on  account  of  his  serv- 
ices in  effecting  the  settlement,  a  first-class  chainless  bicycle,  and 
subsequently  he  delivered  to  Albee  two  bicycles  in  place  of  the 
chainless  one.  The  plaintiff  was  not  a  bona  fide  holder  of  the  note, 
for  value,  and  had  no  better  right  to  recover  on  the  note  than  Albee 
had.  It  does  not  appear  from  the  decision  itself  for  what  particu- 
lar reason  the  county  judge  dismissed  the  complaint,  but  it  does  ap- 
pear from  the  opinion  written  by  him  that  the  dismissal  was  solely 
upon  the  ground  that  Albee  had  no  title  to  the  note,  and  no  right 
to  recover  thereon,  the  note  belonging  to  the  creditors.  This  prop- 
osition cannot  be  sustained.  These  notes  were  taken  as  the  prop- 
erty of  AJbee,  or  they  were  taken  by  him  for  the  benefit  of  the 
creditors.  Albee  certainly  claimed  them  as  his,  and  as  to  every 
person  other  than  the  creditors  the  notes  were  his.  The  creditors 
might  have  made  claim  to  them,  or  might  have  permitted  Albee  to 
keep  them,  as  he  certainly  intended  to  do,  as  his  own  property. 
No  one  else  could  assert  want  of  title  in  Albee  as  to  the  notes. 
But,  assuming  that  Albee  took  the  notes  for  the  benefit  of  the  cred- 
itors, then  he  might  sue  them  in  his  own  name,  under  section  449, 
Code  Civ.  Proc.  He -was  trustee  of  an  express  trust,  under  the  lan- 
guage of  that  section,  and  as  such  was  authorized  to  prosecute  an 
action  thereon.  Albee,  however,  had  an  interest  in  the  notes.  His 
services,  his  commissions,  were  in  the  notes,  and  to  some  extent 
he  was  the  owner  of  them;  and  his  interest  he  transferred  to  the 
plaintiff,  who  was  entitled  to  prosecute  the  action.  The  decision 
cannot  be  sustained  on  the  ground  of  fraud.  The  judgment  debtor 
owed  the  whole  amount  of  the  judgments.  He  suffered  no  damage 
in  being-  required  to  pay  the  full  amoimt  thereof.  The  judgments, 
with  interest  and  costs  of  supplementary  i^-oceedings,  amount  to 
f  1,170.  The  notes,  all  together,  were  for  |1,270.  Very  likely,  there 
was  a  mistake  of  flOO  in  the  computation,  and  that  the  intention 
was  to  take  notes  for  just  the  amount  of  the  judgments,  interest. 
and  costs.  There  was,  very  likely,  a  failure  of  consideration  as  to 
the  $100  in  the  notes;  but  fraud  is  not  found  as  to  such  sum,  and 
the  only  effect  that  can  be  given  to  that  error  is  the  reducing  by  so 
much  the  amount  to  be  recovered  on  the  note,  and  then  by  paying 
the  note  in  suit  in  one  year  f  344  could  be  saved,  or  by  paying  in 
two  years,  when  the  note  matured,  f294  could  be  saved  from  the 
full  amount  of  the  judgments,  interest,  and  costs. 

The  judgment  appealed  from  must  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  event.    All  concur. 
71  N.T.&— 8» 
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BUKER  et  al.  t.  LEIGHTON  LEA  ASST». 
(Supreme  Court,  Appellate  DiTtelon,  Fourth  Department    July  C3.  19014 

1.  Building  Associations— Subbcuiftioms — Puaud — Equitablx  Kti.iKF. 

Where  members  of  an  association,  after  discovery  of  fraud  in  procur- 
ing ttielr  subscriptions,  hare  elected  to  retain  ttielr  membership,  and  to 
obtain  an  adjustment  of  tlielr  rights  as  members,  tliey  cannot  aecuie 
Bucli  relief,  and  also  recover  back  tbe  money  paid  In  by  tbem. 

%,  Bams— Appbal— Law  op  Cabb. 

Where,  on  a  former  appeal  in  a  Buit  against  a  building  assodation, 
certain  of  its  constitutional  amendments  were  held  valid,  the  trial  court 
cannot  disregard  such  decision,  and  declare  such  amendments  Invalid, 
and  restore  plaintlSs  to  all  their  rights  under  the  original  eonstitutioD. 

Appeal  from  trial  tenn,  Monroe  coantj. 

Action  by  Amos  M.  Buker  and  others  against  tbe  Leighton  Lea 
ABsociation.  From  a  judgment  of  tbe  supreme  court,  both  parties 
appeal.    Modified. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SFBING,  Wn^ 
MAMS,  and  BUilSEY,  JJ. 

Geo.  D.  Reed,  for  plaintiffs. 
William  F.  Cogswell,  for  defendant. 

WILLIAMS,  J.  The  judgment  should  be  modified  so  as  not  to 
adjudge  the  constitution  as  amended  invalid,  and  as  modified  af- 
firmed, with  costs  to  the  defendant.  The  action  was  bronght  in 
equity  by  some  of  the  members  of  the  defendant  association  in  their 
own  behalf  and  for  all  others  who  might  join  therein.  The  relief 
asked  for  was:  (1)  That  their  subscription  for  shares  be  declared 
void  and  be  vacated,  and  the  moneys  paid  therefor  be  returned, 
with  interest;  (2)  that  the  amendments  to  the  constitution  be  de- 
clared invalid,  as  not  having  been  properly  or  legally  adopted;  (3i 
that  the  forfeiture  of  plaintiiTs'  membership  shares  be  declared  to 
have  been  illegal,  and  that  the  same  be  restored;  and  other  relief 
incidental  to  these  items  specified. 

This  appeal  was  brought  on  for  hearing  upon  the  pleadings,  de- 
cision, and  judgment,  without  any  case-made,  so  that  the  evidence 
given  on  the  trial  is  not  before  us,  and  we  must  rely  for  the  facts 
upon  the  admissions  in  the  answer  and  the  decision  of  the  court. 
The  trial  court  very  properly  held  that  the  plaintiffs  were  not  en- 
titled to  the  relief  that  their  subscriptions  for  shares  be  cancel«d 
as  void,  and  the  moneys  paid  therefor  be  returned  to  them,  with 
interest..  As  suggested  by  the  trial  justice  in  his  opinion,  the  plain- 
tiffs could,  upon  the  discovery  of  the  allied  fraud,  without  doubt 
have  elected  to  cancel  their  subscriptions  and  withdraw  from  mem- 
bership, and  could  have  recovered  back  the  money  they  had  paid 
in.  But  they  elected,  after  discovery  of  the  fraud,  to  retain  their 
membership,  and  to  seek  to  obtain  an  adjustment  of  their  rights 
as  members  in  the  association.  They  cannot  now,  after  several 
years  have  elapsed,  secure  this  relief,  and  recover  back  the  money 
paid  in  by  them. 

In  order  to  properly  consider  the  other  two  questions,  we  need  to 
understand  the  facts.    It  seems  that  prior  to  March  11,  1891,  one 
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J.  Z.  CJulver  had  entered  into  an  agreement  with  one  Mrs.  Leighton 
for  the  purchase  of  certain  lands  in  the  town  of  Brighton,  adjoin- 
ing the  city  of  Kochester.  On  that  day  Culver  entered  into  an 
agreement,  with  49  other  gentlemen,  wherein  the  purchase  from  Mrs. 
I«ighton  was  recited,  and  the  parties  agreed  to  organize  an  as- 
sociation known  as  the  "Leighton  Lea  Association,"  and  that  the 
premises  descrihed  in  the  agreement  should  be  conveyed  to  the  as- 
sociation for  1120,000,  of  which  $10,000  cash  and  a  mortgage  upon 
the  property  for  ?60,000  was  to  be  given  to  Mrs.  Leighton  to  pay 
her  for  the  property,  and  a  second  mortgage  for  ?50,000  upon  the 
property  was  to  be  given  to  Culver  as  trustee  for  the  benefit  of  the 
pai-ties  to  such  agreement.  The  association  was  organized  on  the 
13th  day  of  March,  1891;  its  capital  stock  was  divided  into  200 
shares,  of  |600  each ;  and  subscription  books  for  shares  were  opened, 
and  about  140  subscriptions  thereto  obtained.  The  different  mem- 
bers of  the  association  came  to  be  known,  the  original  50  as  syn- 
dicate members,  and  those  coming  in  subsequently  as  long-share 
members.  Mrs.  Leighton  conveyed  the  property  to  Culver,  and  CnT- 
ver  conveyed  it  to  the  association,  and  the  cash  was  paid,  and  the 
two  mortgages  given,  as  provided  by  the  agreement.  It  was  after- 
wards discovered  that  Culver  had  not  deeded  to  the  association  all. 
the  land  which  Mrs.  Leighton  had  deeded  to  him,  and  for  whicfr 
the  association  had  paid  her,  and  the  long-share  members  discov- 
ered the  contents  of  the  syndicate  agreement,  and  that  the  $50,000' 
mortgage  given  to  Culver  in  tnist  was  really  a  bonus  to  the  syndi- 
cate members.  It  was  claimed  these  things  constituted  a  fraud' 
upon  the  long-share  holders,  and  an  action  was  brought  in  equity 
to  obtain  such  relief  as  the  long-share  members  claimed  they  were 
entitled  to,  to  wit,  to  set  aside  as  fraudulent  the  $30,000  mortgage 
to  Culver  as  trustee,  and  to  recover  from  Culver  the  land  purchased 
from  Mrs.  Leighton,  and  not  conveyed  to  the  association,  and  other 
relief  Incidental  thereto.  There  was  a  settlement  of  this  action 
made,  whereby  the  $50,000  mortgage  was  set  aside;  a  part  of  the 
land  withheld  by  Culver  was  conveyed  to  the  association;  the  syn- 
dicate members  received  each  one  paid-up  share  for  $fil2  by  pay- 
ment of  $300;  and  the  defendant's  constitution  was  to  be  amended 
by  allowing  such  settlement;  and  there  was  to  be  a  replotting  and 
redrawing  of  lots,  etc.  This  settlement  was  not  agreed  upon,  but 
was  opposed  by  some  of  the  long-share  members,  including  plaintiffs. 
A  meeting  of  the  members  of  the  association  was  called  about 
May  13,  1893,  for  the  purpose  of  amending  the  constitution,  and 
notices,  with  copies  of  the  proposed  amendment  to  the  constitution, 
were  sent  to  all  the  members,  upward  of  190  in  number.  At  the 
meeting  a  vote  was  taken  on  the  adoption  of  the  amended  consti- 
tution, and  27  voted  for  and  5  (the  plaintiffs  in  this  action)  against 
its  adoption.  The  president  declared  the  amended  constitution 
adopted,  and  thereafter,  on  a  motion  to  make  the  adoption  unani- 
mons,  50  voted  in  favor  of  the  motion,  and  6  (the  plaintiffs)  against 
it.  There  were  not  present  at  the  meeting  a  majority  of  all  the- 
members  of  the  association.  The  constitution  provided  that  the 
same  might  be  amended  by  a  majority  vote  of  all  the  members 
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(article  3,  §  1,  Articles  of  Association,  herein  designated  'KTonsti- 
Intion").  Immediately  after  the  meeting  the  amended  constitution, 
adopted  in  the  manner  already  stated,  was  presented  to  and  the 
signatures  thereto  of  a  majority  of  all  the  members  of  the  associa- 
tion were  obtained.  The  whole  number  at  that  time,  as  shown  by 
the  books  and  papers  of  the  association,  was  214,  of  whom  147 
signed  the  amended  constitution,  and  67  (among  whom  were  plain- 
tiffs) did  not.  The  settlement  so  made  was  carried  out,  and  the 
business  of  the  association  has  since  then  been  carried  on  under 
such  amended  constitution.  This  action  was  not  commenced  un- 
til October  25,  189.5,  2^  years  after  the  alleged  settlement  and  adop- 
tion of  the  amended  constitution.  The  plaintiffs,  believing  the  al- 
leged amended  constitution  and  the  acts  of  the  association  thereun- 
der were  illegal  and  void,  requested  of  the  association  and  its  officers 
the  privilege  of  examining  the  books,  accounts,  securities,  and  other 
property  of  the  association,  as  provided  for  in  the  constitution  (arti- 
cle 1,  §  8),  and  this  request  and  permission  were  refused.  The 
plaintiffs  thereafter  refused  to  make  further  payments  on  their  shares 
until  they  had  been  given  an  opportunity  to  investigate  the  con- 
dition of  the  association,  and  examine  the  books,  accounts,  and 
securities  of  the  association,  as  provided  by  the  constitution;  and, 
upon  failure  by  plaintiffs  to  make  such  payments,  the  association, 
by  its  board  of  directors,  elected,  and,  acting  under  the  amended 
constitution,  declared  the  plaintiffs'  shares  forfeited  for  such  non- 
payments, under  article  2,  §  8,  of  the  constitution. 

Upon  these  facts,  the  trial  court  held  that  the  forfeiture  of  plain- 
tiffs' shares  was  invalid,  and  plaintiffs  should  be  restored  to  mem- 
bership, with  all  their  rights,  liabilities,  and  privileges  existing  un- 
der the  original  constitution,  as  of  the  date  of  such  forfeitures,  and 
that  the  amendments  to  the  constitution  were  not  legally  or  prop- 
erly adopted,  and  were  invalid  as  to  the  plaintiffs. 

This  case  was  before  this  court  on  appeal  from  a  judgment  re- 
sulting from  a  former  trial  thereof,  and  it  was  then  held  by  a  di- 
vided court  that  the  amendments  to  the  constitution  should  not  be 
held  invalid,  and  that  the  plaintiffs  should  not  be  restored  to  mem- 
bership after  their  shares  had  been  forfeited.  Two  of  the  justices 
of  this  court  dissented  in  an  opinion  by  Mr.  Justice  Follett,  wherein 
it  was  said  that  the  plaintiffs  should  be  restored  to  membership, 
and  .therefore  the  judgment  should  be  reversed,  and  a  new  trial 
granted.  Buker  v.  Association,  18  App.  Div.  557,  46  N.  Y.  Supp. 
35.  An  appeal  was  taken  to  the  court  of  appeals,  and  the  judg- 
ment was  there  reversed,  upon  the  opinion  of  Mr.  Justice  Follett  in 
the  court  below.  Buker  v.  Association,  164  N.  Y.  557,  58  N.  E. 
1085.  On  the  retrial  of  the  case,  the  judgment  upon  which  we  are 
now  reviewing,  the  trial  justice  followed  this  decision  of  the  court 
of  appeals,  in  directing  the  restoration  of  the  plaintiffs  to  member- 
ship, and  the  judgment  so  far  we  must  afSrm,  following  also  the 
court  of  appeals. 

But  in  this  last  trial  the  court  went  further,  and  held  the  amended 
constitution  was  not  properly  or  legally  adopted,  and  that  as  t« 
these  plaintiffs  it  should  be  held  invalid  and  of  no  effect,  and  that 
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the  plaintiffs  shoald  be  restored  not  only  to  membership,  bat  with 
all  their  rights,  liabilities,  and  privileges  existing  under  the  original 
constitution.  In  so  holding  the  court  disregarded  the  nlianimous 
decision  of  this  court  upon  the  former  appeal  upon  this  subject, 
which  was  in  no  way  disturbed  by  the  decision  of  the  court  of  ap- 
peals. In  this  we  think  the  trial  court  erred.  It  should  have  fol- 
lowed, as  we  must  follow,  the  former  decision  of  this  court  upon 
this  question.  Mr.  Justice  Ward  states  the  facts  with  reference  to- 
the  settlement  and  the  adoption  of  the  new  constitution,  and  then 
says:  "The  plaintiffs'  counsel  insists  that  the  new  constitution  was 
not  legally  adopted,  and  was  void,  and  that  we  should  so  declare. 
A  careful  examination  of  this  subject  leads  us  to  the  conclusion- 
Ihat  this  constitution  was  legally  adopted,  and  is  the  law  of  the 
defendant  as  its  shareholders."  We  need  not  reiterate  here  the 
reasons  for  such  conclusion,  which  were  fully  set  forth  in  the  opin- 
ion of  Mr.  Justice  Ward,  and  which  were  not  objected  to  by  the 
two  dissenting  justices. 

For  the  reasons  hereinbefore  suggested,  we  conclude  that  the 
judgment  appealed  from  should  be  modified  by  striking  out  all  of 
the  second  adjudging  clause,  and  all  of  the  first  one  after  the  words 
"restored  to  membership,"  and  as  modified  afBrmed,  with  costs  of 
this  appeal  to  defendant.    All  concnr. 


(68  App.  Dlv.  61Z) 

In  re  O'HARA. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  28,  1901.) 

1.  Local  Oftior— Bbjkctioh  ot  Ballots— Handakds. 

Mandamus  will  not  He  to  compel  the  Inspectors  of  a  local  option  elec- 
tion under  Laws  1900,  c.  367,  §  16,  to  reconvene  to  reject  all  the  ballots 
received  by  them  for  and  against  local  option,  because  of  the  clerk's 
neglect  to  give  notice  that  local  option  would  be  voted  on,  since  the  rem- 
edy for  failure  to  properly  submit  the  question  was  a  resubmission  at  a 
specially  called  town  meeting. 

9,  Same— NoTiOB  of  Elbotion. 

Under  Laws  1900,  c.  367,  g  16,  providing  for  a  local  option  election, 
and  requiring  the  town  clerk  to  give  notice  on  the  filing  of  a  petition 
that  local  option  would  be  voted  on  at  a  town  meeting,  failure  to  give 
such  notice  will  invalidate  the  election. 

Appeal  from  special  term,  Cayuga  county. 

Mandamus  by  John  B.  O'Hara  against  the  board  of  inspectors  of 
election  of  the  town  of  Fleming.  From  an  order  granting  the  writ 
requiring  them  to  reconvene  and  reject  all  ballots  received  by  them 
for  or  against  the  four  propositions  provided  for  by  the  liquor  tax 
law,  and  to  certify  such  rejection,  and  file  it  with  the  town  clerk, 
and  requiring  the  latter  to  file  such  certificate  in  his  oflBce,  to  can- 
cel the  former  certificate,  to  file  certified  copies  of  the  new  cer- 
tificate in  the  ofSce  of  the  state  commissioner  of  excise  and  of  the 
county  treasurer  of  Cayuga  county,  and  also  a  statement  showing  the 
cancellation  of  the  former  certificate,  the  defendants  appeal.  Re- 
versed. 
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Argued  before  ADAMS,  P.  J.,  and  McT.F.NNA^f,  SPBIKG,  WJL- 
UAMS,  and  BUMSEY,  JJ. 

Prank  E.  Cady,  for  appellants. 
Prank  M.  Leacy,  for  respondent. 

WTTJJAMS,  J.  The  order  appealed  from  mast  be  rcTersed,  with 
costs.  The  ground  of  the  application  for  the  writ  was  that  the 
town  clerk  did  not  comply  with  the  statute  by  posting  and  publish- 
ing notice  that  the  four  questions  were  to  be  voted  upon  at  the 
town  election.  There  was  no  dispute  as  to  the  fax:t  that  there  was 
a  failure  to  give  such  notice,  but  it  is  claimed  (1)  that  the  statu- 
tory direction  to  give  such  notice  was  directory,  and  not  mandatory, 
and  did  not  render  the  election  upon  this  subject  void;  (2)  that  no 
injury  resulted  from  such  failure,  because  all  the  electors  were 
present  and  voted,  and  the  majority  was  large,  and  therefore  the  re- 
sult should  not  be  disturbed;  (3)  that  mandamus  is  not  the  proper 
remedy. 

As  to  the  remedy,  we  are  of  the  opinion  that  the  relief  afforded 
by  this  order  was  improper.  Mandamus  issues  to  compel  the  per- 
formance of  duties  wtiich  should  have  been  performed,  bat  wUch 
were  neglected.  When  the  several  ballots  on  local  option  were 
presented  to  the  inspectors  on  election  day,  they  were  bound  to 
receive  them.  They  were  regular,  legal  ballots  upon  their  faces, 
and  the  inspectors  had  no  legal  right  to  reject  them  because  of  the 
neglect  of  the  town  clerk  to  give  the  proper  notice  that  local  op- 
tion would  be  voted  upon  at  that  election.  The  remedy  for  a  failure 
to  properly  sobmit  the  question  at  the  town  election  was  the  re- 
submission thereof  at  a  special  town  meeting  duly  called  (Laws 
1900,  c.  367,  §  IG),  and,  if  the  inspectors  had  no  power  to  reject  the 
ballots  on  dection  day,  the  court  had  no  power  thereafter  to  com- 
pel them  to  reconvene  and  reject  them.  This  remedy  was  employed 
in  the  Eggleston  Case,  cited  below,  but  this  question  was  not  con- 
sidered. 

Upon  the  merits  we  think  we  are  controlled  by  a  case  recently 
decided  ia  this  court.  In  re  Eggleston,  51  App.  Div.  38,  64  N.  Y. 
Supp.  471.  We  determined  in  that  case  that  the  notice  most  be 
given  as  required  by  the  licpior  tax  law,  in  order  to  render  the  elec- 
tion valid,  and  we  must  adhere  to  that  rule  here.  That  case  was. 
decided  under  the  law  as  it  stood  prior  to  the  amendment  of  HM)0. 
while  this  case  arose  since  such  amendment.  The  changes,  how- 
ever, are  immaterial  upon  the  question  here  involved.  The  law  as 
-it  stood  in  1899  provided  for  a  resubmission  if  the  first  submission 
waa  for  any  reason  improper,  whUe  the  amendment  of  1900  provides 
for  a  resubmission  if  the  first  submission  was  for  any  reason,  except 
failure  to  file  the  petition,  improper;  and  the  amendment  of  1900 
also  cured  an  apparent  defect  in  the  old  law  by  providing  that  the 
t>etition  should  be  filed  with  the  town  cleii::,  and  he  should  give 
the  notice.  We  held  in  the  Eggleston  Case  that  under  the  law  as 
it  existed  in  1899  the  petition  should  be  so  filed,  and  notice  given. 

We  conclude,  therefore,  that  the  question  of  local  option  was  not 
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properly  submitted  at  the  town  election,  bnt  that  the  mandamas  !■ 
question  was  not  the  proper  remedy,  and  therefore  the  order  grant- 
ing the  same  should  be  reversed,  with'costs.  All  concar;  BUMiSET, 
J.,  in  a  separate  ojMnion. 

RUMSEY,  J.  (concurring).  This  case  was  decided  at  the  special 
term,  where  the  order  was  granted  upon  the  authority  of  In  re 
Eggleston,  51  App.  Div.  38,  64  N.  Y.  Snpp.  471,  decided  by  this  de- 
partment at  the  April  term^  1900,  where  the  same  relief  was  granted 
with  respect  to  another  town.  So  far  as  that  case  construes  the 
liquor  tax  law,  it  must  be  followed  by  this  court;  and  I  not  only 
have  no  desire  not  to  follow  it,  but  I  thinli  it  is  right.  But  I  do 
not  see  just  where  the  court  gets  the  power  to  require  a  town  board 
to  meet,  and  reject  ballots.  That  question  is  not  discussed  or  ex- 
amined in  the  Eggleston  Case,  and  it  seems  to  me  that  it  is  a  mat- 
ter of  so  great  importance  that  that  case  should  not  be  followed 
without  a  careful  examination  of  the  question.  It  is  undoubtedly 
the  rule  that  a  writ  of  mandamus  should  not  be  granted  where  the 
defendants  have  no  authority  to  do  the  act  their  performance  of 
which  is  sought  to  be  compelled.  People  t.  Supervisors  of  Greene 
Co.,  12  Barb.  217.  I  am  not  aware  of  any  authority  granting  to 
town  boards,  or  to  any  other  canvassing  board,  the  right  to  reject 
ballots  cast  at  an  election,  unless  upon  their  face  they  appear  to 
be  void;  and  even  in  that  case  their  action  is  subject  to  review  by 
the  courts.  But  where  the  ballots  are  regular  in  form,  and  have 
been  properly  cast,  and  are  found  in  the  ballot  box,  I  am  not  aware 
of  any  authority  in  the  town  board  to  refuse  to  canvass  them.  It 
is  none  of  their  business  whether  the  preliminaries  to  the  question 
voted  upon  have  been  properly  taken  or  not.  If  they  find  the  bal- 
lots in  the  box,  they  are  bound  to  count  them  if  they  are  regular 
in  form;  and  the  question  whether  they  are  effectual  to  carry  out 
the  wishes  of  the  electors  is  one  to  be  decided  by  another  authority 
than  they.  The  duty  of  the  canvassers  under  the  town  law  is  pre- 
scribed by  section  37  of  that  law.  It  directs  the  canvassers  to  can- 
vass the  votes  publicly,  and  before  opening  them  they  must  be  com- 
pared with  the  poll  list,  and  the  like  proceedings  shall  be  had  as 
to  ballots  folded  together  and  differing  in  number  as  are  prescribed 
in  the  general  election  law.  1  Heydecker's  Gen.  Laws,  p.  1414. 
Those  proceedings  are  to  be  found  in  -section  110,  subd.  1,  of  the 
general  election  law.  Id.  p.  382.  The  requirements  as  to  the  can- 
vass of  the  votes  are  found  in  section  111,  p.  386,  of  the  volume 
aforesaid.  Nowhere  are  the  canvassers  given  any  authority  to  re- 
fuse to  count  any  ballot,  but  they  are  required  to  count  every  one, 
and  preserve  them.  Neither  is  any  power  to  reject  ballots  given 
them  by  section  16  of  the  liquor  tax  law,  which  provides  for  the  sub- 
mission of  these  questions  to  the  electors  of  the  towns.  It  is  mani- 
fest that  any  power  given  to  the  canvassers  to  reject  ballots  on 
their  face  correct  on  the  ground  merely  that  a  required  preliminary 
notice  had  not  been  given  by  the  proper  official  would  be  exceed- 
ingly dangerous,  and  would  put  it  in  their  power  to  absolutely  con- 
trol the  right  of  suffrage.    If  the  secretary  of  state  should  not  issue 
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such  instructions  as  might  seem  to  a  board  of  canvassers  to  be  fit, 
they  might  refuse  to  count  any  of  the  ballots  cast  for  governor  of 
the  state,  and  thus  defeat  the  will  of  the  voters.  It  is  quite  dear 
to  my  mind  that  any  order  of  the  court  which  recognizes  snch  a 
right  should  be  based  upon  some  express  provision  of  the  st&tnte, 
and  no  such  power  should  be  put  into  the  hands  of  the  canvassers 
of  the  votes  of  a  town  unless  tiie  statute  requires  it.  For  this  rea- 
son, while  I  think  the  Eggleston  Case  is  undoubtedly  the  law  so  far 
as  it  says  that  these  questions  were  not  properly  submitted  to  the 
electors,  and  therefore  that  the  town  has  failed  to  determine  wheth- 
er any  certificates  should  be  granted  or  not,  yet  I  do  not  think  that 
it  is  within  the  power  of  the  court  by  mandamus  to  require  the 
town  board  to  meet,  and  reject  these  ballots.  For  these  reasons  I 
think  that  the  Eggleston  Case  should  not  be  followed  in  this  re- 
spect, and  for  that  reason  alone  the  order  should  be  reversed. 


(63  App.  DiT.  545.) 

McCONKBLL  T.  NBW  XORK  CENT.  &  H.  R.  R.  CO. 
(Snpreme  Court,  Appellate  Division,  Fourth  Department    July  23.  1901.) 

1.  Injury  to  Emplotk— NBai-iOENOK — Evidkkcb— Sufficiency. 

PlaintlfTs  decedent  was  an  employs  of  a  manufacturing  corporatioB 
near  defendant's  tracks,  the  latter  having  certain  sidings  exclusively  tot 
tlie  benefit  of  such  corporation.  Decedent's  employer  had  its  own  en- 
gines, and  crews  to  operate  them.  Decedent  was  a  brakeman  In  one  of 
eucb  crews,  and  was  killed  by  a  piece  of  coal  falling  on  his  head  from 
the  tender  of  an  engine  of  one  of  defendant's  trains.  Two  co-employ6s 
of  decedent,  who  saw  the  train  pass,  testified  that  the  coal  was  piled  a 
few  inches  above  the  edge  of  the  tender.  The  next  morning  one  was 
recalled,  and  he  stated  that  in  the  center  of  the  tender  the  coal  was 
rounded  up  to  a  height  of  three  feet  above  the  edges.  Such  witness  had 
been  interviewed  during  the  night  by  plaintiff's  counsel.  Held,  that  the 
evidence  was  Insufficient  to  sustain  a  finding  that  the  cool  fell  by  reasoa 
of  its  being  negligently  piled  on  the  tender. 

SL  Same— Burden  of  Proof. 

The  burden  was  on  the  plaintiff  to  prove  negligenc& 

Appeal  from  trial  term,  Onondaga  county. 

Action  by  Mary  McConnell,  administratrix,  against  the  New  York 
Central  &  Hudson  Biver  Railroad  Company,  for  the  death  of  plain- 
tiff's decedent.  From  a  judgment  in  favor  of  plaintiff,  and  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.    Keversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPBING,  WIL- 
LIAMS,  and  RUMSEY,  JJ. 

Frank  Hiscock,  for  appellant. 
Frank  0.  Sargent,  for  respondent. 

WILLIAMS,  J.  The  judgment  and  order  appealed  from  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to 
abide  event.  The  action  was  to  recover  damages  resulting  frnn 
the  death  of  the  plaintiff's  intestate,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant.  The  Solvay  Process  Company 
operated  extensive  works  about  two  miles  west  of  the  city  of  Syra- 
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cuse,  on  the  line  of  the  Anbum  branch  of  the  defendant's  road. 
PasBing  the  works  on  the  south,  the  defendant  had  its  main  or 
passenger  track,  and  north  of  this,  and  adjacent  to  the  Solvay  Works, 
it  had  three  sidings,  used  exclusively  for  the  benefit  of  those  works. 
The  Solvay  Process  Ck)mpany  had  its  own  engines,  and  crews  of  men 
to  operate  them,  and  had  more  or  less  sidings  north  of  defend- 
ant's tracks  and  within  its  own  premises,  which  it  used  in  connec- 
tion with  its  business.  The  deceased  was  one  of  the  Solvay  Process 
Works  employes, — a  braJteman  working  in  one  of  the  engine  crews. 
On  the  night  of  the  accident  the  deceased  was  to  commence  work 
at  6  o'clock.  His  body  was  found  between  the  main  or  passenger 
track  and  first  siding  to  the  north  of  it  a  little  before  6  o'clock,  and 
just  after  the  passenger  train,  leaving  the  Syracuse  station  at  6 
o'clock  and  35  minutes,  passed  by  the  Solvay  Process  Works.  It 
was  claimed  by  the  plaintiff  that  hie  death  resulted  from  his  be- 
ing bit  npon  the  head  by  a  large  piece  of  coal  falling  from  the 
tender  of  the  engine  drawing  such  passenger  train.  No  one  saw  the 
accident,  and  the  manner  in  which  the  death  was  cansed  was  a 
matter  of  inference  from  circnmstances  alleged  to  have  been  proven 
at  the  trial.  The  place  where  the  accident  occurred  was  upon  the 
defendant's  land,  and  by  the  side  of  its  passenger  track.  The  pub- 
lic generally  had  no  business  there.  The  employ^  of  the  Solvay 
Process  Company  had  a  right  to  be  there  while  engaged  in  perform- 
ing their  duties  for  that  company.  Whether  the  deceased  was  so 
engaged  at  the  time  he  was  killed  was  a  question  in  controversy 
npon  the  trial,  and  which  was  submitted  to  the  jury.  The  evidence, 
to  say  the  least,  was  very  meager  to  support  plaintiff's  claim  that 
the  deceased  was  properly  there  and  performing  his  master's  duty. 
The  jury  found  for  the  plaintiff  npon  the  issue,  however.  It  was 
necessary  they  should  so  find,  in  order  to  render  a  verdict  for  the 
plaintiff,  as  the  court  charged  them.  It  was  also  essential  that  the 
plaintiff  should  show  the  manner  in  which  the  death  was  caused, 
in  order  to  obtain  a  verdict  ir  her  favor.  The  death  must  be  traced 
to  the  negligence  of  the  defendant,  and  this  could  be  done  in  ttiis 
case  only  by  proof  that  a  large  piece  of  coal  fell  from  the  tender 
of  the  engine  of  the  passenger  train  and  struck  him  npon  the  head. 
Here,  again,  the  evidence  was  very  meager.  It  was,  however,  sub- 
mitted to  the  jury,  under  the  instruction  by  the  court  that  tliis 
fact  must  be  found,  in  order  to  enable  the  plaintiff  to  recover,  and 
the  jury  found  it  accordingly.  The  negligence  was  not  yet  estab- 
lished, however.  The  jury  must  go  further,  and  find  that  this  piece 
of  coal  fell  from  the  tender  of  the  engine  by  reason  of  the  coal  hav- 
ing been  piled  upon  the  tender  improperly,  carelessly,  and  negli- 
gently, in  that  it  was  piled  up  too  high  above  the  edge  thereof. 
It  is  interesting  at  this  point  to  note  the  particular  language  of  the 
charge: 

"The  mere  fact  that  the  accident  happened,  if  you  find  it  happened  as  the 
plaintiff  claims —  The  mere  fact,  if  you  so  find,  that  a  piece  of  coal  fell 
from  this  passenger  train  and  killed  McConnell,  Is  not  In  itself  evidence  of 
any  negligence  whatever  on  the  part  of  the  railroad  company.  You  must 
specifically  find,  apart  from  and  excluding  that  consideration,  that  the  rail- 
road company  was  negligent  In  some  way,  and  that  that  negligence  caused 
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the  death  of  McConnell.  The  sole  claim  of  negligence  made  by  the  plaintiff 
Is  that  the  coal  upon  this  engine  was  Improperly  piled,  and  that  t)ecan«e  of 
such  Improper  piling  this  particular  piece  in  question  fell  from  the  tender 
and  struck  McConnell,  killing  him.  The  question  I  submit  to  you.  The  evi- 
dence upon  that  Is  brief.  Two  of  the  witnesses  (the  motorman  and  the  con- 
ductor) state  that  they  saw  the  tender,  that  It  was  piled  with  coal  of  irrepi- 
lar  sizes,  and  that  It  was  rounded  up  from  the  edges,  and  raised  in  the  center 
about  six  Inches  above  the  edge  of  the  tender.  If  that  you  find  to  be  the 
fact,  there  can  hardly  be  any  claim  that  the  tender  was  improperly  loaded, 
or  that  the  defendant  was  negligent  In  any  way  In  that  regard.  The  wit- 
ness Mitchell  states,  however,  that  he  also  saw  the  tender  as  It  passed  on 
the  night  In  question,  and  that  in  the  center  the  coal  was  rounded  np  as 
the  other  witnesses  have  described,  but  rounded  up  to  a  height  of  about 
three  feet  above  the  edges.  As  I  say,  if  you  find  that  the  evidence  given 
by  the  motorman  and  the  conductor  is  true,  you  cannot  make  any  finding 
of  negligence  In  this  case,  based  upon  the  way  In  which  that  tender  was 
loaded;  and,  as  that  Is  the  only  claim  of  negligence,  you  cannot  make  an.v 
finding  in  favor  of  the  plaintiff.  If  you  find,  however,  that  the  tender  was 
piled  as  Mitchell  has  described  to  you,  I  leave  it  for  you  to  say  whether,  as 
a  matter  of  fact,  In  so  loading  Its  tender  the  defendant  failed  to  exercise 
that  degree  of  reasonable  care  and  caution  which  the  ordinary  man  would 
have  used  under  similar  circumstances.  That  is  the  only  question  of  negli- 
gence which  I  submit  to  you  in  this  case.  Did  the  defendant  show  a  want 
of  proper  care  and  caution  in  the  manner  in  which  this  tender  was  loaded? 
And,  if  It  did,  did  death  result  because  of  that  lack  of  care  and  caution? 
In  other  words,  did  death  result  because  this  particular  lump  of  coal  which 
l8  said  to  have  struck  McConnell  was  improperly  placed  upon  this  tender, 
and  thereby  became  loosened,  and  rolled  from  the  tender  and  struck  him? 
You  must  find  that  the  tender  was  improperly  loaded,  and  that  that  Improper 
loading  caused  the  lump  in  question  to  roll  to  the  ground  and  strike  McCon- 
nelL" 

Thia  was  a  very  clear  statement  of  the  qnestion  of  negligence 
submitted  to  the  jury,  and  under  this  charge  the  jury  found  for  the 
plaintilf.  The  two  witnesses  who  testified  to  the  coal  being  piled 
up  but  a  few  inches  above  the  edge  of  the  tender  were  not  employ^ 
of  the  defendant.  They  were  disinterested  witnesses,  and  were  called 
and  examined  by  the  plaintiif  on  this  subject.  The  next  morning 
the  witness  Mitchell,  who  had  been  examined  the  day  before,  was 
put  back  upon  the  stand,  and  gave  the  evidence  upon  which  the 
jury  based  their  verdict.  The  plaintiff  had  entirely  failed  to  prove 
by  her  two  vntnesses,  Felt  and  McArdle,  employes  of  the  street- 
railroad  company,  any  negligence  to  base  a  recovery  upon.  Mitchell 
was  a  co-employ^  of  the  deceased  with  the  Solvay  Process  Com- 
pany. He  was  interviewed  during  the  night  by  the  plaintiff's  coun- 
sel, and  was  called  back  to  the  stand  in  the  morning,  and  gave  the 
evidence  which  alone  carried  the  case  past  the  court  and  to  the 
jury.  While  the  evidence,  however  unsatisfactory,  may  have  been 
sufficient  to  carrv  the  case  to  the  jury,  under  the  case  of  McDonald 
V.  Kailway  Co.,  167  N.  Y.  66,  60  N.  E.  282,  recently  decided  by  the 
court  of  appeals,  notwithstanding  the  former  decisions  of  that  court 
(Linkauf  v.  Lombard,  137  N.  Y.  417,  33  N.  E.  472,  20  L.  R.  A.  48, 
33  Am.  St.  Eep.  743;  Hemmens  v.  Nelson,  138  N.  Y.  517,  34  N.  E. 
342;  Laidlaw  v.  Sage,  158  N.  Y.  73,  96,  52  N.  E.  679),  we  think  the 
evidence  was  not  sullicient  to  uphold  the  verdict  upon  the  motion 
for  a  new  trial.  The  verdict  was  clearly  against  the  weight  of  evi- 
dence. The  burden  of  proof  was  upon  the  plaintiff.  Such  burden 
was  not  met  or  sustained.    The  charge  was  unobjectionable,  but  the 
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jury  seemed  willing  to  arrive  at  any  conclusion  st^gested  by  the 
court  as  necessary  to  support  a  verdict  for  the  plaintiff.  The  evi- 
dence upon  all  the  questions  of  fact  submitted  to  the  jury  was 
very  slight  to  re^  a  finding  upon  in  favor  of  the  plaintiff,  but  the 
evidence  upon  the  question  of  the  negligent  loading  of  coal  upon 
the  tender,  add  such  negligence  causing  the  injury  and  death  of 
the  deceased,  was  too  slight  and  unsatisfactory  to  authorize  the  find- 
ing made  by  the  jury.  The  defendant  had  a  1^1  right  to  use  coal 
that  was  in,  some  part,  at  least,  in  large  pieces.  It  had  a  right  to 
so  load  the  coal  as  that  it  should  extend  above  the  edge  of  the 
tender  to  some  extent.  How  this  particular  piece  of  coal  happened 
to  fall  from  the  tender, — whether  from  the  manner  in  which  it 
was  loaded,  or  while  being  transferred  from  the  tender  to  the  fire 
box,  or  while  other  coal  was  being  so  transferred, — or  how  it  hap- 
pened, was  a  mere  matter  of  conjecture.  There  were  no  facts  shown 
from  which  an  inference  could  fairly  be  drawn  one  way  or  another. 
There  was  no  proof  that  the  coal  was  loaded  upon  this  tender  in 
any  other  than  the  ordinary  way  in  which  such  loading  was  ac- 
customed to  be  done, — that  there  was  anything  extraordinary  or 
negligent  ia  such  loading.  We  do  not  think  it  was  fairly  shown 
that  the  pisng  up  was  at  such  a  height  as  to  be  negligent.  Coal 
is  liable  to  fall  from  tenders  when  trains  are  running  at  a  high 
rate  of  speed,  and  the  mere  fact  that  it  did  fall  on  this  occasion, 
as  stated  by  the  trial  justice  to  the  jury,  was  no  evidence  that  there 
was  negligence  in  loading  the  tender  on  this  particular  occasion. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
All  concor. 


(63  App.  Dtv.  517.) 

p.  cox  SHOB-MFG.  CO.  T.  GORSLINB. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    Jnlj  23,  1901.) 

L  ToBTs  OF  Servant — Scoph  of  Adthoritt. 

A  sevcer  pipe,  whlcb  passed  under  the  floor  of  a  basement,  became 
obstructed,  and  defendant's  employte,  while  taking  It  up,  noticed  that 
■water  was  leaking  from  a  pipe  extending  from  the  roof  to  the  floor. 
Defendant's  attention  was  directed  to  the  leak  by  one  of  his  men,  and 
be  told  them  to  pay  no  attention  to  it.  The  pipe  bad  no  connection 
with  the  one  defendant  had  been  employed  to  attend  to.  When  defend- 
ant went  away,  one  of  the  men  took  the  cap  off  the  elbow,  and  water 
standing  In  the  pipe  rushed  out,  and  Injured  plaintiff's  goods.  Held  that. 
If  they  believed  it  a  proper  thing  to  do  In  connection  with  their  work, 
the  master  was  liable  for  their  acts. 

9L  Same— Evidenob — Res  Gest^. 

Statements  of  the  servants  Just  before,  at  the  time  of,  and  subsequent 
to,  the  removal  of  the  cap,  tending  to  show  their  purpose,  were  admis- 
sible as  res  gestae. 

&  Samb— Question  for  Jury. 

Whether  the  removal  of  the  cap  was  an  act  done  out  of  curiosity,  or 
with  the  belief  that  It  was  proper  In  connection  with  the  work,  was  for 
the  Jury. 

An>eal  from  trial  term,  Monroe  county. 
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Attion  by  the  P.  Cox  Shoe-Mannfacturing  Company  against  Wil- 
liam H.  Gorsline.  Motion  in  behalf  of  plaintiff  for  a  new  trial  on 
exceptions  taken  at  a  trial  in  the  supreme  court.    Motion  granted. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LLAMS,  and  RUMSEY,  JJ. 

James  M.  £.  CGrady,  for  plaintiff. 

George  F.  Yeoman,  for  defendant. 

• 

WILLIAMS,  J.  The  motion  for  a  new  trial  should  be  granted. 
The  action  was  brought  to  recover  damages  for  injuries  to  personal 
property  alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendant. There  was  upon  the  trial  no  dispute  as  to  injuries  and 
the  amount  of  damages,  nor  was  there  any  dispute  as  to  the  em- 
ployes of  the  defendant  having  caused  the  injury  and  damage.  The 
whole  controversy  was  over  the  question  whether  the  acts  of  the 
employes  were  within  the  scope  of  their  employment,  so  as  to  ren- 
der the  defendant  responsible  therefor.  The  accident  resulting  in 
the  injury  and  damage  complained  of  occurred  in  the  .basement  of 
a  manufacturing  building,  on  the  corner  of  West  and  Elizabeth 
streets,  in  the  city  of  Rochester,  owned  by  the  Roch^ter  Savings 
Bank,  and  occupied  by  the  plaintiff.  The  basement  was  over  100 
feet  long  along  the  south  side,  and  37  feet  wide  along  the  west  end. 
The  basement  floor  was  covered  with  cement.  A  sewer  or  drain 
had  been  laid  about  6  inches  below  the  cement  bottom,  along  the 
south  and' west  walls,  6  or  8  inches  from  the  wall,  of  pipe  about  7 
Inches  in  diameter.  This  sewer  or  drain  emptied  into  a  well  hole 
in  the  northwesterly  corner  of  the  basement,  and  there  was  a  con- 
nection between  the  bottom  of  this  well  hole  and  the  sewer  outside 
the  building  in  the  street.  This  well  hole  was  6  feet  3  inches  long. 
3  feet  wide,  and  2  feet  6  inches  deep;  its  length  being  from  north 
to  sooth.  About  8  feet  from  this  well  hole,  and  near  the  center 
of  the  west  wall,  was  a  chimney  breast,  extending  out  from  the 
face  of  the  wall  2  feet  5  inches.  On  the  north  side  of  this  chimner 
breast,  in  the  corner  between  it  and  the  west  wall,  was  a  5-inch 
iron  pipe,  which  extended  from  the  roof  to  the  basement,  entered 
the  cement  floor,  and  passed  along  nnder  the  same  to  the  well  hole, 
and  through  that  to  the  pipe  connecting  the  well  hole  with  the  sewer 
in  the  street.  The  purpose  of  this  pipe  was  to  take  the  water  from 
the  roof,  and  conduct  it  to  the  sewer  outside  the  building.  The 
bend  in  the  pipe  under  the  floor  was  nearly  at  right  angles,  and 
was  liable  to  get  clogged  up  at  the  angle  with  loose  stuff  wash- 
ing into  it  from  the  roof,  so  as  to  set  the  water  back  up  in  the  pipe. 
About  two  feet  above  the  floor  of  the  basement  there  was  an  elbow 
or  Y  in  this  pipe,  with  a  screw  cap  or  plug  in  the  end,  and  when 
this  cap  or  plug  was  removed  there  was  an  opening  through  which 
any  obstruction  in  the  pipe  at  the  angle  could  be  removed.  This 
roof  pipe  and  the  sewer  under  the  basement  floor  were  in  no  way 
connected  with  each  other,  each  emptying,  independently  of  the 
other,  into  the  sewer  outside  the  building.  Both  were  under  the 
floor  of  the  basement,  however,  before  they  reached  the  well  hole. 
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and  when  the  well  hole  was  filled  with  water  the  manner  in  which 
they  were  connected  with  the  pipe  leading  from  such  hole  to  the 
sewer  outside  the  building  was  not  apparent  or  visible,  and  at  the 
time  of  the  accident  the  well  hole  was  full  of  water.  In  the  early 
part  of  May,  1900,  the  drain  or  sewer  under  the  basement  floor 
became  obstructed  so  that  the  water  did  not  run  off  into  the  well 
hole,  but  oozed  up  through  the  floor.  The  owner,  upon  being  noti- 
fied thei^  was  trouble  in  the  cellar,  employed  the  defendant  to  as- 
certain what  the  difficulty  was,  and  to  remedy  it.  The  defendant 
set  one  man  at  work  on  Saturday,  who  took  up  one  length  of  the 
pipe.  Two  men  were  sent  on  Monday,  and  as  the  work  progressed 
it  became  evident  that  the  sewer,  its  whole  length,  would  have  to 
be  taken  up,  except  a  few  feet  next  to  the  well  hole.  The  two 
men  worked  on  Monday  and  on  Tuesday,  and  Wednesday  morning 
three  men  were  at  the  work.  They  were  common  laborers  (Poles), 
and  no  foreman  was  with  them.  The  defendant  looked  after  them 
himself  at  times.  He  came  there  Wednesday  morning.  The  men 
were  working  on  the  south  side  of  the  cellar,  having  finished  the 
westerly  end.  One  of  the  workmen,  Sedor,  called  defendant's  at- 
tention to  the  fact  that  there  was  wat6r  diripping  from  the  elbow 
or  Y  in  the  iron  roof  pipe,  and  asked  him  to  look  at  it.  It  was  dark 
where  the  leak  was,  but  they  lighted  a  match  and  looked  at  it. 
The  defendant  told  Sedor  not  to  touch  that  at  all;  that  it  was  not 
Sedor's  business  or  defendant's;  to  leave  it  aJone;  it  was  no 
bother  of  Sedor's.  After  defendant  went  away  Sedor  said  he  want- 
ed to  know  what  was  in  the  pipe;  that  he  did  not  think  there  was 
much  water  in  the  pipe;  that  he  would  make  the  job  good,  and  be 
done  with  it;  and  directed  Tullis,  who  was  working  with  him,  to 
get  a  wrench  to  take  off  the  cap  or  plug.  Tullis  got  the  wrench 
from  some  of  plaintiff's  workmen  in  the  basement,  and,  applying 
the  wrench  to  fke  cap  or  plug,  turned  it  a  little,  and  the  water  came 
out  more,  and  he  tightened  it  up  again.  Then  Sedor  took  the  wrench 
from  Tullis,  said  he  was  not  afraid  to  open  it,  loosened  the  cap  or 
plug,  and  the  water  came  out  with  great  force,  knocking  him  down, 
and  causing  the  injury  and  damage  in  question. 

Upon  these  facts,  which  were  not  controverted,  the  nonsuit  was 
granted;  the  court  refusing  to  submit  to  the  jury  the  question 
whether  the  men  were  acting  within  the  scope  of  their  authority 
in  opening  the  roof  pipe  and  letting  the  water  into  the  basement, 
and  refusing  to  permit  evidence  to  be  given  as  to  why  the  men 
opened  the  pipe,  and  what  they  said  at  the  time  they  opened  it,  or 
just  before  or  just  after  it.  It  seems  to  us  that  the  court  erred  in 
rejecting  some  of  the  evidence  offered,  and  then  in  taking  from 
the  jury  the  question  as  to  whether  the  men  were  acting  within  the 
scope  of  their  authority  and  employment  in  opening  the  pipe  and 
letting  out  the  water.  "The  test  of  the  master's  responsibility  for 
the  act  of  the  servant  is  whether  the  act  was  done  in  the  prose- 
cution of  the  master's  business,  not  whether  it  was  done  in  accord- 
ance with  the  instructions  of  the  master  to  the  servant.  When, 
therefore,  the  servant,  while  engaged  in  the  prosecution  of  his  mas- 
ter's business,  deviates  from  his  instructions  as  to  the  manner  of  do- 
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ing  it,  this  does  not  relieve  the  master  from  liability  for  his  acts." 
CosgroTe  t.  Ogden,  49  N.  Y.  255,  10  Am.  Rep.  361,  and  cases  cited; 
Quinn  v.  Power,  87  N.  Y.  535,  41  Am.  Rep..392,  and  cases  cited.  "For 
the  acta  of  the  servant,  within  the  general  scope  of  his  employnaent, 
while  engaged  in  his  master's  business,  and  done  with  a  view  to 
the  furtherance  of  that  business  and  the  master's  interest,  the  mas- 
ter will  be  responsible,  whether  the  act  be  done  negligently,  wanton- 
ly, or  even  willfully.  •  •  •  But  if  a  servant  goes  oatside  of  his 
employment,  and  withont  regard  to  his  services,  acting  malicionsly, 
or  in  order  to  eifect  some  purpose  of  his  own,  wantonly  commits  a 
trespass,  or  causes  damage  to  another,  the  master  is  not  respon- 
sible." Mott  V.  Ice  Co.,  73  N.  Y.  543;  Girvin  v.  Railroad  C5o.,  166 
N.  Y.  289,  59  N.  E.  921.  ''Where  a  master  claims  exemption  from 
liability  for  the  tortious  act  of  his  servant  while  apparently  en- 
gaged in  executing  his  orders,  upon  the  ground  that  the  servant 
was  in  fact  pursuing  his  own  purpose,  without  regard  to  the  mas- 
ter's business,  and  was  acting  willfully  and  maliciously,  it  is  ordi- 
narily a  question  to  be  determined  by  the  jury."  Rounds  t.  Rail- 
road Co.,  64  N.  Y.  189,  21  Am.  Rep.  597,  and  cases  cited;  Dwinelle 
V.  Railroad  Co.,  120  N.  Y.  117,  24  N.  E.  319,  8  L.  R.  A.  224,  17  Am. 
St  Rep.  611,  and  cases  cited. 

These  principles  furnish  the  legal  test  as  to  the  defendant's  lia- 
bility for  the  acts  of  his  agents  which  caused  the  injury  and  dam- 
ages in  question.  The  difficulty  arises  in  applying  these  principles 
to  the  facts  of  the  case.  As  a  matter  of  faiet  there  was  no  con- 
nection between  the  roof  pipe  and  the  sewer  under  the  floor,  so  as 
to  make  it  necessary  or  proper  to  meddle  with  the  roof  pipe  in  order 
to  relieve  the  basement  from  the  trouble  in  the  sewer,  but  it  does 
not  appear  that  the  three  men  knew  this.  The  roof  pipe  went 
into  and  under  the  cement  bottom  of  the  basement  in  the  immediate 
vicinity  of  the  drain  or  sewer,  and,  the  well  hole  being  filled  with 
water,  it  may  not  have  been  apparent  to  these  men  whether  the 
roof  pipe  and  the  drain  or  sewer  were  connected  or  not.  The  real 
question  was  what  they  removed  the  cap  or  plug  for.  Did  they  do 
it  from  idle  curiosity,  to  see  how  much  water  there  was  in  the  pipe, 
and  knowing  and  understanding  that  it  had  nothing  to  do  with  the 
job  they  were  engaged  in,  the  relief  of  the  drain  or  sewer?  Tlien  it 
was  not  within  the  scope  of  their  authority.  Did  they  remove  the 
cap  or  plug  for  the  purpose  and  with  the  view  of  aiding  them  in 
the  relief  of  the  sewer,  and  honestly  believing  it  was  a  proi)er  thing 
to  do  to  accomplish  the  end  they  were  there  to  accomplish?  Then 
it  might  be  said  to  be  within  the  scope  of  their  authority.  They 
were  evidently  not  very  intelligent  men,  and  were  left  without  any 
foreman  to  direct  them,  and  the  defendant  only  looked  after  them 
occasionally.  The  leader  in  the  matter,  Sedor,  said  as  he  directed 
the  wrench  to  be  brought  and  as  he  was  about  to  remove  the  plug 
or  cap,  that  he  would  make  the  job  good,  and  be  done  with  it.  He 
was  asked  by  the  plaintiff  at  the  trial  if  he  took  the  cap  or  ping 
off  to  help  the  work  there,  and,  under  defendant's  obje<rtion,  was 
not  allowed  to  answer.  One  of  the  other  men  was  asked  to  state 
whether  Sedor,  when  he  got  the  wrench  on  the  pipe,  said  ttiat  the 


Digitized  by 


Google 


lup.   Ct.)  DYEB  T.  BBOWN.  628 

ipe  was  stopped  ap,  and  that  was  the  cause  of  the  trouble,  and,  under 
he  objection  of  the  defendant,  he  was  not  allowed  to  answer;  and 
gain  the  same  witness  was  asked  to  state  whether  Sedor  said  any- 
hing  at  the  time  he  directed  the  wrench  to  be  brought  about  the 
lipe  being  stopped  up,  and  that  being  the  cause  of  the  trouble  in 
he  sewer,  and,  under  the  objection  of  defendant,  he  was  not  al- 
jwed  to  answer.  If  this  evidence  had  been  permitted  to  be  given, 
t:  may  well  have  been  of  such  a  character  as  to  lead  to  the  con- 
hision  that  Bedor's  real  object  and  purpose  in  removing  the  cap  or 
lug  was  to  aid  in  accomplishing  the  end  they  were  seeking,  the 
elief  of  the  sewer.  The  jury,  at  least,  would  have  been  justified  in 
o  finding.  The  evidence  was  proper,  as  being  part  of  the  res  gestae 
f  the  acts  causing  the  injury  and  damage,  and  could  only  be  ex- 
luded  upon  the  theory  that  it  was  of  no  consequence  what  Sedor'a 
bject  or  purpose  was  in  removing  the  cap  or  plug.  It  seems  to 
s,  however,  it  was  important  to  ascertain  and  determine  what  the 
bject  and  purpose  was,  in  order  that  it  might  have  its  fair  weight 
/ith  the  jury  in  settling  the  question  to  be  determined,  whether 
he  acts  causing  the  injury  were  fairly  within  the  scope  of  the  au- 
hority  of  the  defendant's  employes.  The  question  was  one  not  free 
rom  doubt.  It  was  near  the  border  line,  and  under  all  the  cir- 
amstances,  within  the  principles  already  stated,  was  for  the  jury, 
nd  not  for  the  court.  All  the  circumstances  should  have  been  ad- 
aitted  in  evidence,  so  far  aa  competent,  and  the  question  then  left 
or  the  determination  of  the  jury. 

These  men  were  put  there  to  accomplish  a  certain  end, — the  re- 
ief  of  the  drain  or  sewer.  They  knew  what  they  were  there  for. 
t  is  true  they  were  told  just  what  to  do  to  accomplish  the  end 
ought, — ^to  take  up  the  sewer.  They  were  told  to  leave  the  roof 
ipe  and  plug  or  cap  alone.  Still,  if  th^,  in  their  want  of  judgment 
nd  discretion,  really  believed  the  removal  of  the  cap  or  plug  would 
id  in  accomplishing  the  end  sought  by  their  master,  and  they  re- 
noved  the  cap  or  plug  for  the  sole  purpose  of  bringing  about  the 
esult  sought,  the  relief  of  the  sewCT,  then  clearly,  within  the  prin- 
iples  above  stated,  the  defendant  (their  master)  would  be  respon- 
ible  for  their  acts,  which  would  be  within  the  scope  of  their 
uthority.  We  conclude,  therefore,  that  the  court  erroneously  ex- 
luded  evidence  offered  by  the  plaintiff,  and  erroneously  granted  the 
lonsuit  in  the  case. 

The  motion  for  a  new  trial  should  be  granted,  plaintiff's  excep- 
ions  being  sustained,  with  costs  to  plaintiff  to  abide  event.  All 
oDcnr. 

;4  App.  DIv.  89.) 

DYBB  T.  BROWN  et  aL 

(Supreme  Court,  AppeHate  Division,  Fonrtb  Department.    July  23, 1901.) 

,  Injukibs  to  Sbbvaitt— Dbfbcts— Wabhiko — Neoliobhcb. 

PlaintlfTs  Intestate,  an  experienced  molder  employed  by  defendant, 
after  completion  of  his  regular  work,  under  direction  of  the  superin- 
tendent and  foreman,  who  were  experienced  molders,  went  to  where 
they  bad  arranged  defective  castings,  and  started  to  flll  holes  ttaerein 
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with  molten  metal,  when  an  exploelon  occurred,  cansed  by  mat  and 
damp  In  the  holes.  Injuring  Intestate,  who  had  never  done  or  seen  such 
work  before,  and  did  not  know  of  the  effect  of  rust  or  damp  thereon. 
To  have  properly  prepared  the  castings  for  filling,  the  rust  should  bare 
been  chopped  off,  and  the  damp  dried.  Held  sufficient  to  Justify  a  find- 
ing that  defendant  was  negligent  in  not  examining  the  holes  for  such 
rust  and  damp,  and  warning  intestate  of  the  danger. 
i.  Sake— CoNTRiBDTORT  Neglioence. 

The  evidence  was  sufficient  to  Justify  a  finding  that  Intestate  was  not 
guilty  of  contributory  negligence  In  not  examining  the  holes  before  at- 
tempting to  fill  them. 

Appeal  from  special  term,  Onondaga  county. 

Action  for  injuries  to  decedent  by  Flora  Belle  Dyer,  as  adminis- 
tratrix of  Charles  E.  Dyer,  deceased,  against  William  H.  Brown  and 
others.  From  an  order  granting  defendants'  motion  for  a  new  trial, 
plaintiff  appeals.    Reversed.  

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPBING,  WIL- 
IIAMS,  and  BUM8EY,  JJ. 

Baymond  Cobb,  for  appellant. 
Charles  L.  Stone,  for  respondents. 

McLENNAIf,  J.  The  action  was  commenced  on  the  29th  day 
of  December,  1896,  by  Charles  E.  Dyer,  in  his  lifetime,  to  recover 
damages  which  he  sustained  because  of  the  alleged  negligence  of 
the  defendants.  The  action  was  tried  on  the  13th  day  of  March, 
1899,  at  a  trial  term  of  the  supreme  court  held  in  and  for  the  county 
of  Onondaga,  and  resulted  in  a  verdict  of  f 2,000  in  favor  of  the  plain- 
tiff, for  which  sum,  together  with  costs,  judgment  was  entered. 
After  entry  of  judgment  and  the  motion  for  a  new  trial  had  been 
granted,  Dyer  died,  and  his  administratrix  was  substituted  as  party 
plaintiff.  On  the  19th  day  of  March,  1896,  Dyer  was  in  the  employ 
of  the  defendants,  working  in  their  foundry  as  a  molder,  and  had 
been  employed  in  that  capacity  for  about  two  years  prior  to  that 
time.  He  was  a  man  of  experience  in  his  trade  or  calling,  having 
worked  at  it  for  about  14  years  prior  to  the  time  in  question,  and 
having  spent  two  or  three  years  prior  to  that  time  in  learning  such 
trade.  While  in  the  employ  of  the  defendants  he  was  required  to 
make  one  casting  each  day  at  a  particular  place  on  the  floor  of  the 
molding  room,  which  was  119  feet  long  and  about  38  feet  wide. 
When  such  casting  was  com^deted  his  day's  work  was  considered 
done,  regardless  of  the  length  of  time  he  actually  devoted  thereto. 
It  appears  that  the  castings  made  by  Dyer  and  others,  of  the  em- 
ployds  of  the  defendants  were  occasionally  found  to  be  defective, 
on  account  of  the  existence  of  shrink  holes  or  blow  holes,  which 
were  apparent  from  the  outside,  and  it  was  deemed  necessary  or 
proper  by  the  defendants  to  have  such  defective  castings  gathered 
together  at  some  place  upon  the  floor  of  ithe  molding  room,  and 
there  have  such  holes  i)oured  or  filled  with  molten  iron.  In  the 
molding  department  of  defendants'  business  the  defendant  Wil- 
liam H.  Brown  had  special  supervision,  and  one  Oeorge  Halliday 
was  the  foreman,  had  authority  to  hire  and  discharge  the  men, 
and  he  and  the  defendant  Brown  determined  the  work  to  be  done 
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in  the  molding  room,  laid  it  ont,  and  arranged  for  doing  it,  eacli 
morning.  Marcli  19,  18d6,  was  a  dark  and  rainy  day,  so  that  in 
the  molding  room  it  was  somewhat  dusk.  About  5  o'clock  in  the 
afternoon  of  that  day  Dyer  liad  completed  his  mold  or  casting, 
which  constituted  his  day's  work,  and  was  standing  by  his  flask 
ready  to  pour  his  mold  whenever  he  should  be  called.  At  that 
time  the  defendants'  foreman  asked  Dyer  to  assist  in  filling  the 
holes  in  the  defective  castings,  which  had  been  placed  together, 
by  direction  of  the  defendant  Brown,  at  a  place  some  40  feet  dis- 
tant from  where  Dyer  was  at  woA.  The  defective  castings  had 
all  been  arranged  for  pouring  by  the  defendants'  foreman,  and  every- 
thing was  put  in  readiness  for  such  work  under  and  by  his  direc- 
tion, and  before  Dyer  was  asked  to  aid  in  pouring  the  holes.  The 
plaintifTs  intestate  at  first  refused  to  assist  in  this  work,  for  the 
reason,  as  stated,  that  he  had  completed  his  day's  work,  and  did 
not  propose  to  do  more.  The  evidence  tends  to  show  that  he  was 
told  by  defendants'  foreman  that  unless  he  complied  with  his  re- 
quest, and  assisted  in  filling  the  holes  in  the  defective  castings, 
he  would  be  discharged,  and  that  he  thereupon  consented  to  assist 
in  doing  such  work,  got  his  ladle,  filled  it  with  molten  iron,  and 
proceeded,  in  connection  with  another  employ^,  to  fill  the  holes  in 
the  castings.  Soon  after  the  work  was  thus  commenced  molten 
iron  was  poured  into  one  of  the  holes  by  Dyer,  an  explosion  oc- 
curred, resulting  concededly  because  there  was  water  or  rust  in 
the  hole,  and  a  piece  of  the  casting  struck  plaintifTs  intestate  in 
the  eye  in  such  manner  as  to  cause  its  loss.  There  was  evidence 
tending  to  show  that  the  roof  of  the  building,  immediately  over, 
the  place  where  the  castings  in  question  were  being  poured,  was  de- 
fective, and  in  such  condition  that  drops  of  water  leaked  through 
onto  the  castings,  in  such  manner  as  to  make  it  a  dangerous  place 
in  which  to  perform  the  work  in  question,  and  that  such  condi- 
tion had  existed  for  such  a  length  of  time  that  the  defendants  knew 
of  it,  or  ought  to  have  known  of  It,  in  the  exercise  of  ordinary 
care  and  prudence,  and  that  Dyer  did  not  know  or  have  the  means 
of  knowing  of  such  condition,  in  the  exercise  of  reasonable  care. 
It  was  urged  by  appellant's  counsel  that  if  the  explosion  occurred 
from  such  cause  the  defendants  are  liable,  for  the  reason  that  they 
thus  failed  to  furnish  a  reasonably  safe  place  for  the  plaintiff  to 
perform  his  work.  That  question,  however,  was  not  submitted  to 
the  jury  by  the  learned  trial  court,  and  they  were  not  permitted  to 
consider  or  pass  upon  that  question.  The  court  held  and  charged 
the  jury: 

"If  there  -was  water  In  tbte  hole,  by  reason  of  its  falling  down  through 
this  roof  while  the  plalntUF  was  at  work  there,  that  is  not  a  basis  for  recov- 
ery in  this  case." 

And  again: 

"If  this  water  got  into  the  hole  through  rain  falling  through  the  roof  while 
the  plaintlfT  was  at  work,  that  was  something  just  as  open  to  his  observation 
as  it  was  open  to  the  observation  of  the  defendants  and  their  foreman.  He 
could  appreciate  Just  as  well  as  the  defendants  could  if  the  water  fell 
through  the  roof  onto  the  castings  that  it  was  liable  to  get  into  the  hole 
and  cause  an  explosion.  If  he  did  not  want  to  work  there  when  the  rain 
71  N.T.S.— 40 
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was  falling,  and  he  could  see  that  it  ■w&a,  then  It  was  his  duty  to  stop  work- 
ing unless  they  remedied  It" 

So'  that  the  consideration  of  that  que&tion  is  eliminated,  for  the 
answer  to  a  proposition  which  was  not  submitted  to  the  jury  can- 
not be  made  the  basis  of  a  verdict,  because  we  cannot  assume  that 
it  would  have  been  answered  favorably  to  the  plaintift  by  the  jury. 

The  only  questions  submitted  to  the  jury  were  whether  or  not  the 
defendants  ought  to  have  given  Dyer  notice  or  warning  of  the 
^ect  of  dampness  or  rust  being  in  the  holes  into  which  he  was  about 
to  pour  the  molten  iron,  and  that  an  explosion  would  likely  result; 
"whether  there  was  anything  about  this  explosion,  happening  as 
it  did,  which  these  defendants  ought  to  have  notified  and  warned 
the  plaintiff  about";  and  whether  "Mr.  Dyer  himself  knew,  or  ought 
to  have  known,  that  the  explosion  was  liable  to  happen  throuygih 
the  causes  and  in  the  maimer  in  which  this  explosion  did  happen." 
The  submission  of  these  propositions  to  the  jury  was  not  excepted 
to  by  the  defendants,  and  we  must  assume  thiat  each  was  answered 
favorably  to  the  plaintiff's  Intestate. 

It  only  remains  to  be  seen  whether  such  answers  were  justified 
by  the  evidence,  and,  if  so,  whether  a  cause  of  action  against  the 
defendants  was  established.  The  evidence  clearly  establishes  that 
the  defendant  William  H.  Brown  and  the  foreman  Halliday  were 
practical  and  experienced  molders.  Both  fully  understood  the  effect 
of  pouring  molten  iron  into  damp  or  rusty  holes,  and  the  result 
which  would  be  likely  to  follow.  They  had  both  frequently  caused 
holes  similar  to  those  in  the  castings  in  question  to  be  filled.  Knew 
precisely  how  the  work  was  to  be  performed,  even  to  the  minutest 
detail.  As  we  have  seen,  the  castings  in  question,  five  in  all,  each 
with  a  hole  to  be  filled,  were  placed  in  position  upon  the  floor  of 
the  molding  room,  at  a  place  some  40  feet  distant  from  where  plain- 
tiff's intestate  was  accustomed  to  work.  They  were  so  placed  by 
the  foreman,  under  the  direction  of  the  defendant  William  H.  Brown, 
and,  according  to  the  testimwiy  of  Dyer,  his  only  part  of  the  work 
was  to  fill  the  holes  with  molten  iron.  He  had  nothing  to  do  with 
the  p^ing  of  the  castings,  the  preparation  of  the  holes,  or  mtaking 
any  of  the  arrangements  preparatory  to  doing  the  work.  He  says 
that,  after  protesting,  he  finally  consented  to  help  do  the  work; 
walked  over  to  where  the  castings  were;  found  a  fellow  workman 
with  a  large  ladle  full  of  molten  iron  in  his  hands,  that  the  two 
attempted  to  pour,  and  that  he  finally  got  a  smaller  ladle,  and  had 
emptied  into  it  a  portion  of  the  iron  from  the  lai^e  ladle,  and  then 
filled  one  hole  from  the  small  ladle,  and  that  while  attempting  to 
fill  the  next  the  explosion  occurred.  Upon  the  evidence  of  one  wit- 
ness called  by  the  defendants,  and  which  is  uncontradicted,  the 
jury  would  have  been  justified  in  finding  that  it  was  necessaiy,  in 
order  to  have  properly  prepared  these  castings  for  pouring,  to  have 
examined  the  holes  to  ascertain  whether  there  was  rust  or  damp- 
ness in  them;  that  it  was  necessary,  if  rust  was  found,  to  chisel  it 
off  or  remove  it;  and  that,  in  case  dampness  was  found,  to  dry 
the  hole  by  placing  a  hot  iron  in  it.  So  far  as  appears,  no  such 
examinations  were  made  of  the  holes  in  question  by  the  defendant 
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Brown  or  the  foreman  Halliday.  No  means  were  taten  to  ascer- 
tain whether  the  holes  were  damp  or  rusty,  or  to  remove  such  damp- 
ness or  rust  if  it  existed. 

Upon  all  the  evidence,  we  think  the  jury  were  justified  in  find- 
ing that  it  was  the  duty  of  the  defendants  to  have  made,  or  caused 
to  have  been  made,  such  examination,  before  calling  one  of  their 
employ^  to  come  to  the  place  with  a  ladle  fnll  of  molten  iron,  and 
undertake  the  work  under  such  circumstances  as  would  prevent  a 
proper  investigation  by  him  of  the  condition  of  the  holes  to  be 
poured;  and  that  they  were  also  justified  in  finding  that  the  plain- 
tiff's intestate  had  a  right  to  assume,  when  he  came  to  the  place 
where  the  castings  were  with  a  ladle  full  of  molten  iron,  as  he  did 
under  the  direction  of  the  foreman,  according  to  his  testimony,  that 
the  holes  which  he  was  to  pour  were  in  a  proper  and  safe  condition 
for  that  purpose;  and  that  it  was  incumbent  upon  the  defendants  to 
have  warned  him  against  the  danger  which  was  to  be  apprehended 
from  pouring  melted  iron  into  holes  which  had  not  been  thus  ex- 
amined and  treated.  We  think  the  jury  were  justified  in  finding 
that  the  defendants  were  guilty  of  negligence  because  they  failed 
to  properly  examine  the  holes  in  question  before  directing  the  plain- 
tiff's intestate  to  fill  them,  or  because  of  the  fact  that  th^  failed 
to  notify  him  that  such  examination  had  not  been. made,  and  to 
warn  him  of  the  danger  which  might  be  expected  in  case  the  holes 
happened  to  be  damp  or  rusty ;  and  also  that  the  jm-y  were  justified 
in  finding  that  the  plaintiff's  intestate  was  not  guilty  of  contributory 
negligence  because  of  the  fact  that  mider  tiie  chrcumstaBces  he  did 
not  make  such  examination  himself.  These  conclusions  are  reached 
entirely  independent  of  Dyer's  experience  as  a  molder  and  of  his 
knowledge  of  the  business.  K  one  of  the  defendants  in  this  case 
had  held  out  a  ladle  in  front  of  Dyer,  and  asked  him  to  fill  it  with 
molten  iron,  we  think  Dyer  would  have  been  justified  in  doing  as 
directed,  without  stopping  to  examine  the  ladle  to  see  whether  it 
contained  water  or  was  free  from  rust,  and  that  if  injury  resulted 
to  Dyer  under  those  circumstances,  from  either  cause,  the  defend- 
ants would  have  been  liable.  The  case  at  bar  is  similar.  The  asi 
sertion  of  the  part  of  the  defendants  to  Dyer  was,  in  substance: 
"The  holes  in  these  castings  are  ready;  come  with  your  ladle  full 
of  molten  iron  and  fill  them."  We  think,  under  such  circumstances, 
the  employ^  was  not  required  to  make  a  personal  examination  of 
each  hole  to  ascertain  whether  it  was  safe  for  him  to  do  as  directed, 
in  order  to  excuse  himself  from  the  charge  of  contributory  negli- 
gence; and  it  is  equally  plain  that  the  defendants  did  not  discharge 
their  full  duty  in  the  premises. 

In  addition,  it  may  be  said  that  Dyer  testified  that  he  had  never 
poured  holes  of  the  character  in  question  prior  to  the  accident;  that 
in  all  his  experience  as  a  molder  he  had  not  seen  such  work  done; 
that  he  had  not  been  required  to  do  anything  of  the  kind  before 
dnring  all  the  time  he  had  been  in  the  employ  of  the  defendants;  and 
he  stated  that  he  did  not  know  or  appreciate  what  the  effect  would 
be  in  case  dampness  or  rust  were  present  in  holes  of  that  char- 
acter.   It  was  for  the  jury  to  determine  as  to  the  truth  of  this  tes- 
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timony.  The  question  was  submitted  to  them,  and  the  verdict  in- 
dicates that  they  believed  and  gave  credit  to  the  testimony,  and, 
if  such  was  the  fact,  then  the  defendants  were  guilty  of  negligence 
in  not  apprising  him  of  the  danger  to  be  apprehended  from  attempt- 
ing to  pour  molten  iron  into  a  rusty  or  damp  hole.  Hall  v.  Badi- 
ator  Co.,  52  App.  Div.  90,  64  N.  Y.  Supp.  1002;  Davidson  t.  CJomell, 
132  N.  Y.  228,  30  N.  E.  573;  Kiras  v.  Chemical  C!o.,  59  App.  Div. 
79,  69  N.  Y.  Supp.  44;  Smith  v.  Car  Works,  60  Sfich.  501,  27  N.  W. 
662,  1  Am.  St.  Rep.  542. 

We  think,  under  all  the  evidence  in  this  case,  it  was  a  question 
for  the  jury  to  say  whether  Dyer  had  that  information,  experience, 
and  skill  which  should  cause  him  to  know  and  appreciate  the  danger 
to  be  apprehended  from  pouring  molten  iron  into  a  damp  or  rusty 
hole;  that  it  was  of  a  character  to  amply  justify  the  verdict  ren- 
dered; and  that  no  error  available  to  the  defendants  was  committed 
by  the  learned  trial  judge  upon  the  trial.  It  follows  that  the  order 
granting  a  new  trial  should  be  reversed,  and  the  judgment  entered 
upon  the  verdict  of  the  jury  should  stand,  with  costs  to  the  appel- 
lant. 

Order  granting  a  new  trial  and  setting  aside  and  vacating  the 
judgment  reversed,  with  costs  to  the  appellant    All  concur. 


(35  Hlsc.  Rep.  233.) 

TRAITEL    MARBLE    CO.    T.    CHASBL 

(Supreme  Oourt,  Special  Teem,  New  York  County.    June,  1901.) 

Laxdloro  and  Tbitant— Ikjunction. 

A  landlord  will  be  enjoined  from  catting  off  power  which  he  was  to 
famish  under  a  lease  to  a  tenant  in  lawful  possession,  notwithstanding 
differences  have  arisen  between  the  parties  as  to  the  payment  of  rent. 

Action  by  the  Traitel  Marble  Company  against  George  CJhase  for 
an  injunction  to  restrain  him  from  cutting  off  its  supply  of  power. 
Injunction  granted  pendente  lite. 

Heinsheimer  &  Falk,  for  plaintiff. 
*    Thomas  W.  McKnight,  for  defendant. 

BLANCEARD,  J.  Plaintiff  is  in  possession  of  certain  premises 
as  lessee,  and  seeks  to  restrain  defendant,  its  landlord,  from  cut- 
ting off  its  supply  of  power.  The  lease  provides  that  defendant 
shall  supply  plaintiff  with  power  sufficient  to  run  certain  machines 
which  are  necessary  to  the  conduct  of  plaintiff's  business.  Defend- 
ant claims  that  plaintiff  uses  power  in  excess  of  that  to  which  it . 
is  entitled,  but,  if  such  be  the  case,  defendant  has  other  remedies 
than  the  drastic  one  of  discontinuing  its  supply  altogether.  As  long 
as  the  plaintiff  is  in  lawful  possession  of  the  demised  premises, 
the  defendant  must  perform  all  the  terms  and  conditions  of  the 
lease  under  which  the  plaintiff  is  in  possession  of  them.  But  de- 
fendant further  claims  that  the  rent  remains  unpaid  by  plaintiff, 
to  which,  however,  plaintiff  replies  that  it  has  reason  not  to  pay 
it.    Defendant  has  chosen  the  municipal  court  as  the  arbiter  of 
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those  issnes.  On  the  termination  of  those  proceedings  the  defend- 
ant may  apply  to  this  court  for  a  modification  of  the  injunction 
order,  if  he  so  desires;  but  until  that  time  I  think  the  injunction 
should  continne.  An  order  may  be  entered  continuing  the  injunc- 
tion as  herein  indicated,  and  to  that  extent  the  motion  is  granted, 
with  flO  costs  to  abide  the  event. 
Ordered  accordingly. 


(03  App.  DiT.  468.) 

HOTCHKISS  T.  GODKIN. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  28,  1001.) 

1.  Mabtkb  and  Seuv ant— Contract  of  Hiking. 

A  contract  of  hiring  wbicb  is  indefinite  In  Its  nature  Is  prima  fade  a 
hiring  at  will. 
i.  Same— BaBDBN  of  Pkoof. 

Where  a  contract  of  hiring  Is  indefinite,  the  burden  of  showing  the 
hiring  to  be  for  a  certain  term  rests  on  the  servant. 
&  Bame—Contract— Construction. 

Plalntier  contracted  with  defendant  to  superintend  a  certain  lumber 
yard  located  In  another  state,  the  latter  agreeing  to  pay  as  salary  "the 
sum  of  twelve  hundred  dollars  for  one  year's  services  from  the  date  of 
this  agreement,  payable  In  twelve  monthly  payments  of  one  himdred 
dollars  each  at  the  expiration  of  each  month."  Held,  that  such  contract 
was  for  a  year. 

Appeal  from  trial  term,  Erie  county. 

Action  by  James  B.  Hotchkiss  against  John  Qodkin.  From  a 
judgment  in  favor  of  the  defendant,  plaintiff  appeals.    Beversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  BUMSEY,  JJ. 

Norman  D.  Fish,  for  appellant. 

Maurice  D.  Spratt,  for  respondent. 

ADAMS,  P.  J.  On  the  28th  day  of  March,  1898,  the  parties  to 
this  action  entered  into  a  written  contract,  of  which  the  following 
is  a  copy,  viz.: 

"Memorandum  of  agreement  made  this  day,  28th  March,  1898,  between 
James  B.  Hotchkiss,  of  Bnftalo,  N.  Y.,  party  of  the  first  part,  and  John  Ood- 
kin,  of  Bay  City,  Mich.,  party  of  the  second  part  Said  first  party  agrees  to 
superintend  said  second  party's  wholesale  lumber  yard  situated  in  North 
Tonawanda,  Niagara  county,  N.  T.,  and  to  sell  what  lumber  he  can  person- 
ally at  the  yards  or  through  salesmen  employed  for  that  piuTJOse,  either  on 
salary  or  commission,  at  the  best  possible  prices,  throughout  the  country,  and 
to  use  every  reasonable  effort  to  efTect  such  sales,  and  to  do  all  business 
connected  with  the  same  in  an  economic  manner;  and  agrees  not  to  close 
any  sale  amounting  to  one  thousand  dollars  or  upwards  without  the  consent 
of  second  party  or  his  representatives  at  Bay  City,  Mich.,  either  by  writing 
or  telegram,  and  agrees  to  see  that  the  books  are  kept  In  proper  shape,  and 
reports  sent  to  Bay  City  from  time  to  time  as  directed  by  said  second  party, 
and  to  forward  with  the  least  possible  delay  to  Bay  City  a  correct  copy  of 
all  orders,  properly  filled  out,  from  both  Tonawanda  and  Rhlnelander  yard  In 
'Wisconsin;  and  agrees  to  do  all  In  his  power  in  the  management  of  the 
business  to  further  its  success.  And  the  said  first  party  agrees  not  to  turn 
any  orders  or  inquiries  he  may  receive  for  lumber,  lath,  or  shingles  over  to 
other  commission  men  or  lumber  dealers,  but,  if  he  cannot  fill  the  order,  to 
return  It  to  the  sender,  and  not  allow  the  same  to  be  spoken  of  to  any  one 
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ontstde  of  the  office.  First  party  Is  not  to  be  considered  In  any  way  a  trav- 
eling salesman,  bnt  agrees,  If  It  be  for  tlie  interest  of  the  business,  to  person- 
ally make  out  of  to^\Ti  settlements  with  dissntlsfled  customers,  or  to  close  a 
trade  partially  made  by  letter,  and  to  sell  all  lumber  he  can  while  away 
from  the  office  on  such  trip.  The  party  of  the  second  part  agrees  to  pay  the 
party  of  the  first  part  as  salary  the  sum  of  twelve  hundred  dollars  for  one 
year's  services  from  the  date  of  this  agreement,  payable  in  twelve  monthly 
payments  of  one  hundred  dollars  each  at  the  expiration  of  each  month. 

"[Signed]  James  B.  Hotchkisa. 

•'John  Godkin." 

Upon  the  execution  of  this  contract  the  plaintiff  entered  upon  the 
performance  of  his  duties,  and  continued  therein  until  the  20th 
day  of  May  following,  when  he  was  discharged  by  the  defendant, 
and  paid  for  his  services  up  to  the  day  of  his  discharge  at  the  rate 
of  f  1,200  per  year.  He  now  brings  this  action  to  recover  by  way 
of  damages  the  balance  claimed  to  be  due  him  for  the  unexpired 
term  of  his  employment,  and  the  question  which  we  are  required 
to  determine  is  whether  the  plaintiff,  by  the  terms  of  the  contract, 
was  employed  for  one  year,  or  for  an  indefinite  period  of  time. 

In  Englaad  a  contract  for  personal  services  which  does  not  specify 
the  term  of  service,  but  in  which  annual  wages  are  reserved,  is  pre- 
sumed to  be  a  yearly  hiring.  Add.  Cont.  684.  In  this  country, 
however,  a  contrary  rule  obtains,  and  a  contract  of  hiring  which 
is  general  or  indefinite  in  its  terins  is  prima  facie  a  hiring  at  will, 
and  in  such  case  the  burden  rests  upon  the  servant  to  establish  by 
proof  that  the  hiring  is  by  the  year.  In  illustration  of  this  rule 
it  is  said  by  Mr.  Wood  in  his  work  upon  Master  and  Servant,  at 
section  136,  that  "a  contract  to  pay  one  $2,500  a  year  for  services 
is  not  a  contract  for  a  year,  but  a  contract  to  pay  at  the  rate  of 
f2,500  a  year  for  services  actually  rendered,  and  is  determinable 
at  will  by  either  party";  and  the  rule  as  thus  stated  has  been  ap- 
proved by  the  court  of  appeals  in  Martin  v.  Insurance  Co.,  148  N.  Y. 
117,  42  N.  E.  416,  where  it  was  held  that  a  contract  of  hiring  which 
specified  no  term  of  service,  but  provided  for  the  paj-ment  of  the 
party  hired  "at  the  rate  of  |10,000  per  year,"  was  a  hiring  at  will, 
and  consequently  terminable  at  any  time  by  either  party.  It  was 
mainly  upon  the  authority  of  this  case,  and  one  of  similar  import, 
decided  in  a  sister  state  (Orr  v.  Ward,  73  111.  318),  that  the  learned 
trial  court  rested  its  conclusion  that  the  plaintiff  could  not  maintain 
this  action  and  directed  a  nonsuit.  Upon  a  careful  consideration 
of  these  authorities,  however,  we  are  of  the  opinion  that  the  rule 
which  they  establish  is  not  controlling  in  the  case  under  review. 
More  than  half  a  century  ago  it  was  declared  by  the  highest  tribunal 
of  this  state  to  be  "a  cardinal  rule  in  the  construction  of  contracts 
that  tbe  intention  of  the  parties  is  to  be  inquired  into,  and,  if  not 
forbidden  by  law,  is  to  be  effectuated"  (French  v.  Carhart,  1  N.  Y. 
96);  and  that  rule,  which  is  as  operative  now  as  ever,  when  ap- 
plied to  this  case,  forces  us  to  the  conclusion  that  it  was  clearly 
within  the  intent  of  the  parties  that  the  contract  of  March  2Sth 
should  continue  for  a  definite  period  of  time,  and  that  that  period 
was  one  year.  In  the  first  place,  the  nature  of  the  contract,  the 
eervices  to  be  required  of  the  plaintiff,  and  the  confidential  rela- 
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tion  which  the  contract  established  between  him  and  tte  defend- 
ant, all  indicate  that  it  was  expected  by  both  that  that  relation 
should  possess  some  d^ree  of  permanency.  "Hie  defendant  resided 
at  Bay  C5ity,  in  the  state  of  Michigan,  but  he  owned  a  large  lumber 
yard,  located  at  North  Tonawanda,  in  this  state;  and  it  was  to 
take  charge  of  and  manage  this  yard  and  the  business  pertaining 
thereto  that  the  plaintiff  was  employed.  In  these  circumstances 
it  is  hardly  conceivable  that  the  parties'  would  have  cared  to  enter 
into  a  contract  of  hiring,  and  leave  the  term  of  service  indefinite 
and  uncertain.  But,  however  this  may  be,  we  do  not  think  it  nec- 
essary to  speculate  as  to  the  probabilities  of  the  case  in  order  to 
satisfy  ourselves  as  to  the  real  intent  of  the  parties,  for  the  con- 
eluding  sentence  of  the  contract  itself  seems  to  make  that  entirely 
plain.  It  is  true  that  in  the  body  of  the  instrument  the  plaintiff 
does  not,  in  express  terms,  engage  to  remain  in  the  defendant's 
employ  for  a  year,  nor  for  any  other  definite  term;  but  express 
words  that  a  contract  is  to  contimie  for  a  year  are  not  necessary 
to  constitute  an  employment  for  that  period  of  time.  Bascom  v. 
Shillito,  37  Ohio  St.  431.  The  defendant  does,  however,  agree  to 
pay  the  plaintiff  "the  sum  of  twelve  hundred  dollars  as  salary  for 
one  year's  service  from  the  date  of  this  agreement";  and  this,  in 
onr  opinion,  is  quite  different  from  an  agreement  to  pay  "f  1.200  a 
year  for  services,"  or  "at  the  rate"  of  ?1,200  per  annum.  It  is  quite 
possible  that,  had  either  of  these  expressions  been  employed  in  the 
present  instance,  the  hiring,  in  the  absence  of  an  agreement  for  a 
specified  term,  might  be  regarded  as  indefinite,  even  though  the 
compensation  agreed  upon  was  at  an  annual  rate;  and  that  is  the 
real  import  of  the  decision  of  the  court  of  apneals  in  Martin  v. 
Insurance  Co.,  supra,  as  that  case  has  been  construed  by  the  ap- 
pellate division  in  the  Second  department  (Potter  v.  City  of  New 
York,  59  App.  Div.  70,  68  N.  Y.  Supp.  1039),  and  as  we  understand 
it.  But,  as  just  suggested,  the  language  above  quoted  imports 
definitenesB  of  period,  and,  as  if  to  furnish  additional  evidence  of 
the  intention  of  the  parties,  the  defendant  not  only  agrees  to  pay 
the  plaintiff  a  salary  of  |1,200  for  one  year's  services,  but  he  also 
agrees  to  pay  that  salary  in  "twelve  monthly  payments  of  one  hun- 
dred dollars  each  at  the  expiration  of  each  month."  We  think  these 
words  are  full  of  significance,  and  that,  when  taken  in  connection 
with  their  context,  they  clearly  show  that  it  was  within  the  con- 
templation of  the  parties  that  the  hiring  of  the  plaintiff  should  be 
for  a  year.  Adams  v.  Pitzpatrick,  125  N.  Y.  124,  26  N.  E.  143.  It 
follows  that  the  judgment  appealed  from  should  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur. 
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BAUMANN  et  aL  v.  NEW  TORK,  N.  H.  &  H.  B.  00. 

(Supreme  Conrt,  Trial  Term,  Kings  County.    June,  1901.) 

CABRrRKS— Dblat  ih  SHIPMENT— Damaoea. 

Where  a  carrier  of  Bummer  goods  delivered  to  it  on  July  lOtli  tailed  to 
deliver  them  in  New  York  until  August  8th,  the  season  for  a  sale  oC 
which  was  then  over,  and  the  consignee  refused  to  accept  them,  he  may 
recover  the  whole  value  of  the  goods;  they  having  become  worthless  from 
negligent  exposure  to  moisture. 

Action  by  Jnlius  P.  Batunann  and  others  against  the  New  York, 
New  Haven  &  Hartford  Bailroad  Company  for  nondeliveiy  of  goods. 
Judgment  for  plaintiffs. 

A.  H.  Gleismar,  for  plaintiffs. 

Strong  &  Galdwalader  (John  F.  Charlton  and  George  Coggill,  of 
counsel),  for  defendant. 

BUSSEIJi,  J.  For  nondelivery  of  summer  goods  in  seasonable 
time  the  defendant,  as  a  common  carrier  between  Boston  and  New 
York,  is  sued  for  the  resulting  damages.  They  were  delivered  at 
Boston  July  10,  1899,  to  be  transported  to  plaintiffs  at  New  York. 
July  12th  plaintiffs'  truckman  called  for  the  goods  at  defendant's 
New  York  wharf,  but  did  not  get  them.  July  14th  plaintiffs'  man- 
ager, Schey,  called  at  the  wharf  for  the  property,  and  was  told  it 
was  not  there  and  could"  not  be  found.  Before  August  1st  he  went 
three  other  times,  with  a  similar  result.  Calling  again  August  2d, 
and  asking  for  the  general  manager  of  the  freight  department,  he 
interviewed  some  one,  whose  authority  does  not  appear,  but  who 
directed  a  search  for  the  goods,  which  was  ineffective,  and  told 
Schey  to  send  in  his  claim,  "and  we  will  pay  the  check."  The  claim 
was  sent  in  August  5th,  but  never  recognized  as  valid.  August  8th 
defendant  notified  plaintiffs  that  the  goods  were  found,  and  they 
should  call  for  them.  Plaintiffs  replied:  "We  don't  want  the  goods 
now.  The  season  is  over."  August  16th  defendant  notified  plain- 
tiffs again  to  take  the  goods.  In  June,  1900,  under  an  attempt  of 
the  parties  to  adjust  their  differences,  Schey  examined  the  goods 
at  defendant's  warehouse,  and  found  them  wet  and  moldy. 

In  deciding  as  to  the  right  of  recovery,  it  is  unnecessary  to  re- 
view the  range  of  the  law  of  negligence,  or  the  presumptions  show- 
ing when  conversion  of  personal  property  may  be  adopted  to  reach 
the  ends  of  justice.  Here  it  is  only  essential  to  follow  the  lines  of 
contract  obligation.  A  common  carrier  agrees  to  transport  goods 
delivered  to  it  within  a  reasonable  time,  and  does  not  perform.  The 
contract  broken,  what  are  the  damages?  Ordinarily  the  shipper 
may  recover  the  difference  in  value  at  tiie  time  he  receives  the  goods, 
and  when  they  should  have  been  obtained,  with  such  loss  as  the 
delay  occasioned.  Scovill  v.  Griflath,  12  N.  Y.  S09;  Zinn  v.  Steam- 
boat Co.,  49  N.  Y.  442,  10  Am.  Rep.  402.  That  rule  obtains  here. 
There  are  no  special  circumstances  to  divert  the  liability  from  con- 
tract to  tortious  obligation.  The  only  question  to  be  solved  is  as 
to  what  period  of  time  shall  be  adopted  to  evidence  the  deprecia- 
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tion  in  value.  Shall  it  be  in  August,  1899,  when  plaintifEs  could 
have  obtained  their  goods,  or  in  June,  1900,  when  they  were  found 
to  be  spoiled?  There  can  be  but  one  recovery  for  this  breach,  and 
damages  may  be  recovered  to  the  day  of  trial.  Wilcox  v.  Plummer, 
4  Pet.  172,  7  L.  Ed.  821;  Behrmann  v.  Linde,  5  N.  T.  Supp.  898. 
The  condition  of  the  property  at  the  later  date  indicates  exposure 
to  recent  moisture.  If,  therefore,  the  plaintiffs  were  exempted  from 
the  duty  of  taking  their  goods,  or  the  defendant  had  presumptively 
neglected  its  contract  duty  to  use  reasonable  care  to  preserve  them, 
liability  arises  for  their  full  value.  It  is  not  a  case  of  loss  by  fire 
without  fault,  or  of  gradual  deterioration  by  the  wasting  power  of 
time,  but  of  unexplained  destruction  by  apparently  negligent  ex- 
posure. Hence,  even  if  plaintiffs  should  have  taken  the  goods  by 
again  sending  a  truck  for  them  after  they  were  found,  the  defend- 
ant is  not  exonerated  from  responsibility  in  allowing  their  utter  loss. 

It  may  also  be  doubted  if  the  letter  of  August  8th,  saying  that 
plaintiffs  did  not  want  the  goods,  as  it  was  too  late,  was  a  complete 
waiver  of  defendant's  obligation  to  deliver  the  goods  in  August, 
1899,  when  they  were  found.  The  plaintiffs  had  been  to  unusual 
trouble  and  expense  to  send  to  the  wharf  for  them,  and,  when  the 
defendant  found  it  could  deliver,  it  was  time  to  restore  the  goods 
without  further  expense  to  plaintiffs.  In  fact,  some  of  the  burden 
of  the  previous  efforts  of  plaintiffs  might  be  justly  charged  to  de- 
fendant. A  trial  of  the  issue  had  before  August  8, 1899,  would  have 
resulted  in  a  recovery  for  the  full  value.  On  August  2d  some  one 
at  defendant's  o£Qce  had  recognized  its  liability  to  pay  for  the  goods, 
and  the  promise  to  pay  therefor,  though  not  forceful  as  an  obligft- 
tion,  for  want  of  proof  of  authority  to  make  it,  was  made  in  de- 
fendant's name  by  some  one  in  apparent  power  to  search  for  and 
deliver  the  gooda,  and  this  might  well  excuse  plaintiffs  from  again 
Bending  for  the  goods  instead  of  the  pay  for  them.  Let  judgment 
go  for  the  full  value  as  proven. 

Judgment  accordingly. 


(63  App.  Dlv.  311.) 

IVBT  V.  BROOKLYN  HEIGHTS  B.  00. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  25,  1801.) 

1.  PsRSOBAL  Injuries — Ezcessivb  Dauaoes — Appeal. 

Where  plaintiff,  a  'n'oman  about  31  years  of  age,  in  good  health,  and 
capable  of  earning  her  own  living,  sustained  a  fracture  of  three  ribs  on 
one  side,  and  a  contusion  on  her  shoulder  and  head,  from  which  she  suf- 
fered continually  to  the  time  of  trial,  some  17  months  after,  and  was 
short  of  breath  and  unable  to  work,  and  there  was  a  general  deteriora- 
tion in  her  health,  which  her  physician  testified  might  result  from  her 
Injuries,  a  verdict  for  $4,500  will  not  be  set  aside  as  excessive. 

&  Saub— Trial. 

After  evidence  of  such  Injuries,  and  after  the  defendant  had  acquiesced 
in  an  Instruction  that  plaintiff,  If  entitled  to  recover,  was  entitled  to  com- 
pensation for  the  pain  she  had  suffered  and  the  disability  caused,  it  was 
not  error  for  the  court  to  refuse  to  recall  the  Jury,  to  charge  them  that 
there  was  no  evidence  of  permanent  Injuries. 

Appeal  from- trial  term.  Kings  county. 
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Action  by  Claudia  Ivey  against  the  Brooklyn  Heights  Railroad 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIBSGH- 
BERG,  and  SEWELL,  JJ. 

C.  C.  Clark,  for  appellant. 

S.  S.  Whitehouse,  for  respondent. 

WOODWARD,  J.  The  liability  of  the  defendant  is  conceded  on 
this  appeal;  the  action  being  brought  to  recover  damages  for  per- 
sonal injuries;  the  points  raised  being  that  the  verdict  for  ^4,500 
is  excessive,  and  that  the  court  erred  in  its  refusal  to  charge  as 
requested  by  the  defendant.  Not  every  verdict  which  awards  a 
greater  sum  than  this  court,  sitting  as  a  jury,  might  think  would 
compensate  the  plaintiff  for  the  injuries  received,  is  to  be  set  aside, 
to  be  followed  by  a  new  trial;  for  this  would  be  to  usurp  the  pre- 
rogatives of  the  jury,  and  to  deny  to  the  plaintiff  his  rights.  If 
the  evidence  supports  the  verdict;  if  there  are  facts  and  inferences 
to  be  determined  from  the  evidence,  as  to  which  fair  and  reason- 
able minded  men  might  disagree, — it  is  for  the  jury  to  fix  the  amount 
of  the  damages,  and  this  determination  will  not  be  disturbed  unless 
the  amount  is  i>alpably  unreasonable. 

In  the  case  now  before  us  the  evidence  shows  that  the  plaintiff, 
a  married  woman,  about  31  years  of  age  at  the  time  of  the  acci- 
dent, and  in  fairly  good  health,  fnlly  capable  of  earning  her  own 
livelihood,  was  thrown  from  a  car  of  the  defendant  while  in  the 
act  of  alighting,  sustaining  a  fracture  of  three  of  her  ribs  on  the 
right  side,  and  a  contusion  of  the  shoulder  and  head;  that  her 
ribs  and  head  hurt  her  continually;  that  she  "was  quivering,"  and 
that  this  condition  bad  continued  np  to  the  trial,  some  17  months 
after  the  accident;  that  she  had  been  getting  weak;  that  she  was 
unable  to  work,  and  had  been  obliged  to  depend  upon  her  friends 
for  support,  her  husband  having  died  in  the  meantime;  that  she 
had  tried  to  work,  but  had  been  obliged  to  give  it  up,  the  last  effort 
being  within  five  weeks  of  the  trial;  that  whenever  she  tried  to 
wash  or  sweep  it  cost  her  pain  in  her  ribs  and  arm,  and  she  got 
dizzy  and  had  to  give  it  up;  that  she  has  pains  in  her  right  side 
and  shoulder,  and  it  pains  her  on  the  right  side  to  breathe;  that 
she  cannot  take  a  long  breath;  that  the  breath  is  short;  that  she 
is  nervous;  and  that  there  is  a  general  deterioration  in  her  health, 
which  her  physician  testifies  "might  be  the  natural  result  of  the 
injuries  that  she  received."  ^Tien  we  consider  the  fact  that  this 
woman  ia  poor,  she  having  resided  in  a  single  room  with  her  in- 
valid husband  prior  to  his  death,  and  having  been  accustomed  to 
working  out  for  a  livelihood;  when  we  consider  that  she  is  to-day 
only  about  33  years  of  age,  with  an  equal  expectancy  of  life,  and 
fliat  she  finds  herself,  17  months  after  the  accident,  unable  to  take 
up  the  burdens  of  life,  still  suffering  pain  and  inconvenience, — 
may  it  be  said  in  fairness  that  the  verdict  is  so  far  excessive  that 
reasonable  minded  men,  acting  within  the  scope  of  their  duty,  might 
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not  haye  reached  the  conclusion  that  the  sum  fixed  upon  was  a 
just  compensation  for  the  loss  which  she  has  sustained?  We  think 
not. 

After  the  coart  had  charged  the  jury  upon  the  question  of  neg- 
ligence and  contributory  negligence,  and  had  charged  that,  "if  the 
plaintiff  is  entitled  to  a  yerdict,  she  is  entitled  to  compensation  for 
the  pain  she  has  suffered  and  the  disability  caused  by  the  acci- 
dent. It  is  for  you  to  say  what  that  is,  and  how  much;  and,  if  yon 
find  her  entitled  to  a  verdict,  you  must  give  her  full  compensation 
therefor," — defendant's  counsel  took  an  exception  to  the  use  of  the 
word  "full,"  and  the  court  modified  the  language  by  substituting 
"adequate."  Defendant's  counsel  made  several  further  requests  to 
charge,  which  bring  up  no  question  here,  and  the  jury  retired. 
Subsequently  defendant's  counsel  asked  that  the  jury  be  recalled, 
and  that  the  court  charge  "that  there  is  no  permanent  injury  in 
this  case."  This  the  court  declined  to  do,  stating,  though  not  in 
the  presence  of  the  jury,  that: 

"I  do  not  remember  all  tbe  eyldence.  I  do  not  remember  whetber  tbere  Is 
any  evidence  of  permanent  Injury  or  not,  because  I  did  not  follow  it  very 
closely." 

Plaintiff's  counsel  waived  recalling  the  jury,  and  defendant  was 
given  an  exception.  While  it  is  true  that  there  was  no  opinion 
evidence  elicited  from  the  physicians  that  the  injuries  to  the  plaintiff 
were  permanent,  there  was  testimony  that  the  plaintiff,  17  months 
after  the  accident,  was  suffering  from  the  effects  of  the  injury;  and, 
the  defendant  having  acquiesced  in  the  measure  of  damages  laid 
down  by  the  court, — ^that  the  plaintiff,  if  entitled  to  recover,  was 
"entitled  to  compensation  for  the  pain  she  has  suffered  and  the 
disability  caused  by  the  accident," — ^it  is  hardly  in  a  position  to 
demand  that  the  court  should  charge  that  "there  is  no  permanent 
injury  in  this  case."  There  was  evidence  of  the  plaintiff's  disability 
down  to  the  very  day  of  the  trial,  17  months  after  the  accident; 
and  this  evidence  warranted  the  jury  in  finding  that  the  plaintiff  had 
not  fully  recovered,  and  that  she  would  sutfer  some  inconvenience 
from  it  in  the.  future,  because  17  months  after  the  accident  she 
was  unable,  from  the  effects  of  this  accident,  to  do  the  work  which 
she  had  formerly  done  without  inconvenience.  Any  physical  dis- 
ability or  derangement  directly  caused  by  the  accident  is  a  proper 
element  of  damage.  As  there  can  be  but  one  recovery,  it  may  in- 
clude damages  not  only  for  what  has  actually  been  suffered  from 
the  disabling  effect  of  the  injury  down  to  the  time  of  the  trial,  but 
also  for  such  pain  or  inconvenience  as  is  reasonably  certain  in  the 
future.  The  prospective  disablement  may  be  inferred  from  the  na- 
ture of  the  injury,  or  proved  bv  the  opinions  of  the  experts.  Ayres 
V.  Railroad  Co.,  158  N.  Y.  254,  263,  53  N.  E.  22,  and  authorities  there 
cited.  The  court  had,  we  think,  correctly  stated  the  law  of  this 
case.  It  was  not  its  province  to  state,  as  a  matter  of  law,  that 
"there  is  no  permanent  injury  in  this  case."  because  it  was  for  the 
jury  to  draw  any  inferences  which  the  evidence  might  justify  upon 
this  point;  and,  the  whole  matter  occurring  after  the  jury  had  re- 
tired, there  is  no  possibility  that  any  prejudice  resulted  to  the  de- 
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fendant  by  the  refusal  of  the  court  to  charge,  or  by  reason  of  the 
remarks  made  in  connection  with  such  refusal.  The  case  of  Mc- 
Allister V.  Ferguson,  50  App.  Div.  529,  64  N.  Y.  Supp.  197,  which 
the  appellant  regards  as  in  point,  has  no  bearing  upon  this  question. 
In  that  case,  when  the  matter  of  permanent  injury  was  first  brought 
to  the  attention  of  the  court,  it  stated  that  it  did  not  think  that 
there  was  evidence  of  any  permanent  injury,  but  eabseqnently 
charged: 

"I  will  simply  state  that,  If  yon  find  there  to  any  evidence  of  perman«it 
Injury,  then  you  may  compensate.  It  Is  for  you  to  determine  whether  or 
not  there  is  any  such  evidence  In  this  case." 

This  was  obviously  error.  There  is  always  a  prdiminary  ques- 
tion for  the  court  to  determine,  and  that  is  whether  there  is  any 
evidence  upon  which  a  jury  can  properly  proceed  to  find  a  verdict 
for  the  party  producing  it,  upon  whom  the  onus  of  proof  rests  (Laid- 
law  V.  Sage,  158  N.  Y.  73,  96,  52  N.  E.  679,  44  L.  R.  A.  216,  and  au- 
thorities there  cited),  and  it  can  never  be  for  the  jury  to  deter- 
mine whether  or  not  such  evidence  is  to  be  found  in  the  case.  The 
court  in  the  case  relied  upon  by  the  appellant  recognizes  this  rule, 
for  it  says  that: 

"If  there  was  no  evidence  of  permanent  Injury,  then  there  was  no  author- 
ity for  the  submission  of  such  question  to  the  Jury,  and  a  careful  examination 
of  the  testimony  shows  that  there  was  no  basto  for  the  charge,"  etc. 

In  the  case  at  bar  the  evidence  does  disclose  a  state  of  facts  from 
which  the  jury  might  infer  that  the  plaintiff's  disabilities  would 
continue  at  least  for  some  time  to  come,  and  the  trial  court  would 
have  erred  in  taking  from  the  jury  the  consideration  of  the  ques- 
tion, at  least  in  the  language  suggested  by  counsel,  without  reserv- 
ing to  the  plaintiff  the  question  of  the  disabilities  then  existing, 
and  the  extent  to  which  they  might  reasonably  be  expected  to  con- 
tinue. 

The  judgment  and  order  appealed  from  should  be  afSrmed,  with 
costs.    All  concur;  HIBSGHBERa  and  SEWELL,  JJ.,  in  result 


(64  App.  Dlv.  0.) 

COLE  et  al.  V.  BIOKELHAtJPT. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  23,  1901.) 

1  Waste— AssiaNEB  of  Tenant  for  Life. 

Where  a  tenant  for  life.  In  pos^session  of  a  farm,  conveyed  her  Interest 
to  defendant  by  deed  of  trust  given  to  secure  the  payment  of  $600,  with 
Interest  according  to  the  condition  of  a  contract  made  at  the  same  time, 
by  which  defendant  was  authorized  to  take  possession  of  the  land  and 
lease  the  property,  and  collect  all  rents,  crops,  and  profits,  until  the  $600 
should  have  been  paid,  when  he  should  reconvey  the  property  to  the  life 
tenant,  and  that  the  property  should  be  improved  "in  a  good  and  farmer^ 
like  manner,"  defendant  was  an  assignee  of  the  tenant  for  life,  within 
Code  Civ.  Proc.  S  1651,  authorizing  the  maintenance  of  an  action  for  waste 
against  a  tenant  for  life,  or  an  assignee  of  such  tenant. 

t.   BAHE— POBSESSIOlr. 

Where  an  assignee  of  a  tenant  for  life  of  a  farm  under  his  contract 
was  authorized  to,  and  did,  lease  the  Innd,  and  collected  the  rent,  and 
It  was  his  tenant  who  was  In  possession  of  the  property  at  the  time  when 
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waste  waa  committed  thereon,  snch  assignee  was  In  possession,  since, 
while  the  relation  of  landlord  and  tenant  existed  as  between  such  as- 
signee and  the  person  in  actual  possession  as  bis  tenant,  sucb  tenant's 
possession  was  the  possession  of  the  assignee. 

S.  Sake— Damaobs. 

Where,  in  an  action  for  waste  committed  on  a  farm  In  the  possession 
of  the  assignee  of  the  life  tenant,  it  appeared  not  only  that  the  orchards 
and  sugar  bush  had  been  cut  oft,  but  that  the  farm  bad  been  permitted 
to  grow  up  to  weeds,  and  that,  while  capable  of  supporting  20  cows  and 
producing  1,500  bushels  of  grain  before  the  waste,  it  was  thereafter  prac- 
tically worthless,  the  measure  of  damages  was  the  difference  between  the 
value  of  the  farm  per  acre  before  the  injuries  complained  of  and  after- 
wards; and  hence  it  was  proper  to  ask  a  witness  what  the  farm  was 
worth  at  a  date  prior  to  the  commission  of  the  waste,  and  what  it  was 
worth  per  acre  thereafter. 

A,  Samx— Pbkmibsivb  Waste — Evidenub — Objection — NECBSgiTT. 

In  an  action  for  waste  committed  on  a  farm,  It  was  not  error  to  allow 
the  introduction  of  evidence  that  an  orchard  thereon  had  been  destroyed 
by  inattention,— such  destruction  constituting  permissive  wuste, — though 
such  waste  was  not  alleged  in  the  pleadings,  where  no  objection  to  the 
evidence  on  that  ground  was  taken  at  the  trial. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Harrison  D.  Cole  and  others  against  Adam  Bickel- 
haopt.  From  a  judgment  in  favor  of  plaintiffs  entered  on  the  re- 
port of  the  referee,  defendant  appeals.    Affirmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPBINO,  WIL- 
UAMS,  and  EUMSEY,  iJ. 

A.  Harder,  for  appellant. 

Watson  M.  Sogers,  for  respondents 

BUMSEY,  J.  The  action  is  brought  to  recover  treble  damages 
for  waste  committed  on  the  property  of  the  plaintiffs,  situated  in 
the  town  of  Theresa,  in  the  county  of  Jefferson.  The  land  in  ques- 
tion is  a  farm  of  about  188  acres.  It  belonged  in  1868  to  one  An- 
drew J.  Cole,  who  in  that  year  died,  having  made  a  will  by  which 
the  farm  was  devised  to  Anna  Cole,  his  wife,  for  life,  with  remain- 
der over  to  the  plaintiffs.  Up  to  July  of  1879  Anna  Cole  was  in 
possession  of  the  farm,  but  she  then  conveyed  her  interest  in  the 
property  to  the  defendant  by  a  deed  purporting  to  be  given  in  trust 
to  secure  the  payment  of  fCOO,  with  interest,  according  to  the  con- 
ditions of  a  contract  made  at  the  same  time,  by  which  it  was  pro- 
vided that  the  defendant  should  take  possession  of  the  land  and 
the  persona]  property,  and  should  collect  and  receive  all  the  rents, 
crops,  and  profits,  until  the  ?600  should  be  paid,  when  he  should 
reconvey  the  premises  to  Mrs.  Cole.  He  was  to  make  all  agree- 
ments as  to  letting  the  property  from  time  to  time,  which  it  was 
agreed  should  "be  improved  in  a  good  and  farmer-like  manner,"  and 
he  was  to  be  entitled  to  recover  damages  for  all  injuries  to  the 
property.  Bickelhaupt  proceeded  at  once  to  lease  the  property  to 
various  tenants,  and  he  continued  to  hold  the  title  to  the  property 
and  to  receive  the  profits  until  the  10th  of  November,  1890,  when 
he  and  his  wife  conveyed  back  to  Mrs.  Cole.  This  action  was  com- 
menced on  the  2d  of  April,  1891.  Among  other  defenses,  the  de- 
fendant set  ap  the  six-year  statute  of  limitations.    The  referee 
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fonnd,  in  favor  of  the  plaintifCs,  that  the  amount  of  the  damages 
to  the  farm  was  ?2o0,  and  judgment  was  entered  for  |750  (being 
the  treble  damages  allowed  by  section  1055  of  the  Code  of  Civil 
Procedure)  and  costs. 

The  ilrst  point  made  by  the  appellant  is  that  be  was  not  the  as- 
signee of  the  tenant  for  life,  nor  in  possession  of  the  farm  in  such 
a  way  as  to  render  him  liable  for  waste.  By  section  1651  of  the 
Code,  an  action  for  waste  lies  against  a  tenant  for  life,  or  the  as- 
signee of  such  tenant,  who  during  the  term  commits  waste  upon 
the  property.  There  can  be  no  doubt  that  Bickelhaupt,  the  de- 
fendant here,  was  the  assignee  of  Mrs.  Cole,  the  life  tenant.  She 
had  conveyed  her  interest  in  the  land  to  him,  and  given  him  the 
express  right  to  enter  into  possession.  As  against  these  remainder- 
men, bis  right  of  possession  and  title  was  exclusive;  and  clearly 
that  made  him  her  assignee,  within  the  meaning  of  the  section,  for 
the  purposes  of  this  action.  That  he  was  in  possession  cannot  be 
doubted.  He  testifies  that  he  made  a  lease  of  the  land  and  collected 
the  rent,  and  it  was  his  tenant  who  was  in  possession  of  the  land; 
and  while  the  relation  of  landlord  and  tenant  existed  the  posses- 
sion of  the  tenant,  for  certain  purposes,  is  deemed  to  be  the  pos- 
session of  the  landlord.  Code  Civ.  Proc.  §  373;  T^ler  v.  Heidorn, 
46  Barb.  439.  That  serious  waste  was  committed  cannot  be  denied. 
It  appears  practically  without  contradiction  that  when  the  def«id- 
ant  took  possession  of  the  land  there  were  two  orchards  upon  it, 
in  fair  condition;  that  the  land  was  cultivated;  that  the  buildings 
were  in  good  condition;  that  there  was  a  sugar  bush  of  from  200 
to  400  trees,  and  other  standing  timber,  besides  fallen  timber  suflB- 
cient  for  firewood.  The  referee  would  have  been  justified  in  find- 
ing that  most  of  that  timber  was  still  standing  in  1883,  and  that 
at  that  time  the  tenant  began  cutting  the  sugar  bush  and  selling  the 
wood.  The  standing  timber  was  also  cut  down,  made  into  firewood, 
and  sold.  The  farm,  which  up  to  one  time  had  carried  20  cows 
and  produced  1,500  bushels  of  grain,  came  to  be  worthless.  There 
was  ample  evidence  to  warrant  the  finding  that  by  far  the  larger 
part  of  this  waste  occurred  during  the  last  years  of  Lawton's  ten- 
ancy, and  certainly  within  six  years  before  the  commencement  of 
the  action.  There  is  considerable  dispute  as  to  the  condition  of  the 
orchards  upon  the  place,  but  there  is  no  doubt  that  the  referee  might 
have  found  that  there  were  two, — an  old  and  a  new  one, — and 
that  they  became  entirely  worthless,  and  that  a  large  portion  of 
this  damage  arose  because  they  were  not  properly  taken  care  of. 
It  is  said  that  the  sawing  timber  was  all  cut  oft  in  1882.  There 
was  evidence  both  ways  upon  that  point,  and  it  may  be  that  some 
was  cut  at  that  time;  but  it  is  quite  clear  that  the  serious  waste 
was  not  caused  by  the  sale  of  the  sawing  timber,  but  by  the  cutting 
of  the  standing  timber  which  was  sold  for  firewood. 

The  condition  of  the  farm  as  it  was  in  1879  having  been  shown, 
and  it  then  having  been  made  to  appear  that  in  1890,  by  reason  of 
poor  cultivation,  cutting  of  the  timber,  decay  of  the  fences,  and 
the  growth  of  weeds,  it  had  depreciated  in  value,  Mr.  Sardam,  who 
had  lived  in  that  vicinity,  was  asked  what  the  farm  was  worth  in 
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1879,  to  which  he  answered,  "$30  an  acre."  The  witness  wa«  then 
asked  what  it  was  worth  in  1890,  and  he  answered,  "$25."  This 
testimony  was  objected  to  as  incompetent  and  too  remote,  and  not 
the  proper  measure  of  damages,  and  an  exception  was  taken  to  its 
admission.  No  particnlar  reason  is  given  by  the  defendant  why 
this  evidence  was  incompetent.  The  evidence  was  competent,  be- 
cause the  measure  of  damage  was  the  difference  between  the  Talue 
of  the  farm  before  the  injuries  complained  of  were  committed,  and 
afterwards.  Argotsinger  v.  Vines,  82  N.  Y.  309.  If  the  waste  had 
only  been  the  cutting  of  the  standing  timber,  it  might  be  said  that 
the  question  was,  what  was  the  value  of  the  farm  with  the  timber 
standing  and  with  the  timber  cut  off?  But  that  was  not  all  the 
waste  complained  of.  The  complaint  was  not  only  that  the  trees 
had  been  cut  off,  but  that  the  farm  had  been  allowed  to  go  to  rack 
and  rnin,  which  was  clearly  waste.  2  Bl.  Comm.  382.  The  wit- 
ness was  asked  what  the  farm  was  worth  an  acre.  The  only  ob- 
jection was  that  it  was  not  proper  to  lay  a  foundation  for  damages. 
But  it  was  clearly  a  statement  of  the  actual  damage,  and  the  rul- 
ing was  correct. 

The  objection  that  the  evidence  with  respect  to  the  orchards 
should  not  have  been  admitted  was  properly  overruled.  The  de- 
struction of  the  orchards  was  clearly  permissive  waste,  and  the 
only  possible  objection  to  the  evidence  could  have  been  that  it  was 
not  alleged  in  the  pleadings.  But,  as  the  objection  was  not  put 
upon  that  ground,  it  cannot  now  be  insisted  upon.  Voorhees  v. 
Barchard,  55  N.  Y.  98. 

We  find  it  unnecessary  to  consider  any  of  the  other  exceptions 
which  appear  in  the  case.  Upon  the  whole  case,  the  judgment 
should  be  afSnued,  with  costs.    All  concur. 


HILL  V.  CHAMBERLAIN  et  aL 
(Sapreme  Court,  Appellate  Division,  Fourth  Department    July  28,  1001.) 

,  Fraud— Mortgage— FoBKCLOscRB  Balk. 

Procuring  a  mortgagor  to  allow  his  property  to  be  sold  at  an  Inade- 
quate price  at  foreclosure  sale  by  an  agreement  that  the  purchaser  will 
act  oa  behalf  of  the  mortgagor  Is  fraud,  which  will  authorize  a  recovery 
of  damages,  though  the  agreement  Is  not  sufficient  to  constitute  a  valid 
contract. 

,  Bame— Sufficiency  of  Evidbncb. 

Plaintiff's  testator  was  the  owner  of  real  estate  of  the  value  of  about 
$15,000  according  to  plaintiff's  witnesses,  and  about  $5,500  according  to 
defendants'  witnesses,  which  was  incumbered  in  the  sum  of  $5,300  at 
the  time  of  foreclosure  sale  to  one  of  the  defendants  for  the  amount  of 
the  Incumbrance.  Plaintiff  testified  that  the  defendants  had  agreed  to 
purchase  the  property  for  the  benefit  of  herself  and  her  testator,  and  had 
promised  to  sell  a  portion  and  reconvey  the  balance  to  plaintiff  or  her 
testator,  and  a  writing  of  one  defendant  stating  that  all  the  price  over 
the  Incumbrance  would  belong  to  the  plaintiff  was  admitted  in  evidence. 
The  defendants  donled  such  agreement  Held  to  sustain  a  verdict  for 
plaintiff  In  an  v  'U.n  for  fraud  In  procuring  the  land  for  an  Inadequate 
Cimslderatlon  by  means  of  such  alleged  agreements. 
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Appeal  from  trial  term,  Wayne  county. 

Action  by  Catherine  A.  Hill,  as  executrix  of  George  W.  Hill, 
deceased,  against  Dwight  S.  Chamberiain  and  others,  to  recover 
damages  resulting  from  the  unlawful  acts  of  defendant  in  pur- 
chasing real  estate  for  an  inadequate  consideration  at  a  mortgage 
foreclosure  sale,  by  reason  of  false  and  fraudulent  representations. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying 
a  motion  "for  a  new  trial,  defendants  appeal.    AfiQrmed.  

Argued  before  ADAMS,  P.  J.,  and  McLENNAlf,  SPEINQ.  WIL- 
LIAMS, and  EUMSEY,  JJ. 

Thad.  Collins,  Jr.,  for  appellants. 
Frank  O.  Sargent,  for  respondent. 

McLennan,  J.  On  January  29, 1898,  and  for  seyeral  years  prior 
thereto,  George  W.  Hill,  the  plaintiff's  testator,  was  the  owner  of 
certain  real  property  situate  in  the  village  of  Lyons,  Wayne  county, 
N.  Y.  Such  property  consisted  of  a  house  and  lot  called  the  'liome- 
stead,"  and  of  five  other  houses  and  lots  located  upon  Cherry  street, 
in  said  village.  The  property  was  incumbered  at  the  time  by  a 
mortgage  held  by  Celia  B.  Tucker,  upon  which  there  was  due  and 
unpaid  the  sum  of  f 3,025.74;  also  by  two  other  mortgages,  amount- 
ing in  the  aggregate  to  f  1,684.38.  There  were  also  insurance  and 
taxes  due  and  unpaid,  amounting  to  the  sum  of  f54.90.  At  the 
time  in  question  Hill  was  also  indebted  to  the  defendant  Dwight 
S.  Chamberlain  upon  a  promissory  note  for  $103.25,  and  for  some 
other  small  amounts.  The  evidence  given  on  behalf  of  the  plaintiff 
tends  to  show  that  the  property  in  question  was  worth  from  twelve 
to  fifteen  thousand  dollars.  The  witnesses  on  behalf  of  the  defend, 
ant  place  the  value  of  the  property  at  from  f4,300  to  ?5,500.  Prior 
to  the  8th  day  of  December,  1897,  an  action  was  commenced  by 
Celia  B.  Tucker  in  the  county  court  of  Wayne  county  to  foreclose 
the  mortgage  held  by  her,  and  which  was  a  lien  upon  the  property 
in  question.  The  defendant  Dwight  S.  Chamberlain,  who  is  an 
attorney  and  counselor  at  law,  was  the  attorney  of  record,  and 
such  proceedings  were  had  in  that  action  that  on  said  8th  day  of 
December,  1897,  a  judgment  of  foreclosure  and  sale  was  duly  en- 
tered. Thereafter,  and  on  the  29th  day  of  January,  1898,  the  prop- 
erty was  sold  at  public  auction  by  the  defendant  Dwight  P.  Cham- 
berlain, who  was  appointed  a  referee  for  that  purpose,  who  is  a  son 
of  the  defendant  Dwight  S.  Chamberlain,  and  at  the  time  in  ques- 
tion was  employed  in  a  bank  in  the  village  of  Lyons  controlled  by 
his  father,  who  occupied  offices  in  the  bank  building.  The  property 
was  purchased  on  the  foreclosure  sale  by  Dwight  S.  Chamberlain 
and  Celia  B.  Tucker,  the  plaintiff  in  the  action,  for  $2,705^  and  an 
order  was  duly  entered  confirming  such  sale.  Afterwards  the  de- 
fendant Dwight  S.  Chamberlain  purchased  the  interest  of  said  Celia 
B.  Tucker  in  the  property,  paying  her  therefor  the  amount  due 
upon  her  mortgage,  principal  and  interest,  and  received  a  convey- 
ance of  the  property.  At  the  time  of  the  purchase  of  said  prop- 
erty by  the  defendant  Dwight  S.  Chamberlain  the  claims  against 
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the  property  of  all  kinds,  inclading  the  costs  and  disbursements  in 
the  foreclosure  action  and  the  amount  wliich  plaintiff's  testator 
owed  to  the  defendants,  amounted  in  the  aggregate  to  substantially 
f  5,300,  and  the  plaintiff's  testator  received  nothing  in  addition  there- 
to for  said  property.  It  is  claimed  on  behalf  of  the  plaintiff  that 
the  defendants,  conspiring  together,  by  means  of  false  and  fraudu- 
lent statements  and  representations  induced  George  W.  Hill,  de- 
ceased, the  plaintiff's  testator,  to  permit  the  mortgage  held  by  Cella 
B.  Tucker  to  be  foreclosed,  and  to  refrain  from  bidding  upon  the 
property  at  the  foreclosure  sale,  for  the  purpose  and  with  the  in- 
tention of  obtaining  the  same  for  much  less  than  its  real  value, 
and  for  the  purpose  and  with  the  intent  of  cheating  and  defraud- 
ing said  George  W.  Hill,  deceased.  And  it  is  claimed  that  in  fur- 
therance of  such  fraudulent  scheme  the  defendant  Dwight  S.  Cham- 
berlfiin  promised  and  agreed  that  if  George  W.  Hill,  deceased, 
would  permit  him  to  become  the  purchaser  of  the  property  at  the 
foreclosure  sale,  he,  said  Chamberlain,  would  deed  to  the  said  George 
W.  Hill,  deceased,  the  homestead,  free  and  clear  of  all  incumbrances, 
and  that  the  defendant  Dwight  S.  Chamberlain  would  hold  the  bal- 
ance of  the  property  as  trustee  for  said  Hill,  and  would  sell  the 
same  at  its  fair  value  on  or  before  the  1st  day  of  July,  1898,  and 
I>ay  the  proceeds  thereof  to  said  George  W.  Hill,  deceased,  after 
deducting  the  amount  of  the  liens  against  said  property,  and  the 
amount  due  and  owing  to  said  Dwight  S.  Chamberlain.  The  only 
witness  who  gave  evidence  on  behalf  of  -the  plaintiff  in  support  of 
these  allegations  is  the  plaintiff  herself,  her  testator  having  died 
prior  to  the  trial.  She  testified  that  at  the  time  the  action  of  fore- 
closure was  commenced,  and  for  some  time  prior  thereto,  her  hus- 
band had  advertised  the  property  for  sale  in  the  newspapers;  that 
while  the  proi)erty  was  being  so  advertised,  and  in  October,  1897, 
her  husband  received  a  letter  from  Dwight  S.  Chamberlain,  which 
was  put  in  evidence,  in  which  he  advised  her  husband  that  the 
best  way  to  get  rid  of  the  property  was  to  have  the  mortgage  fore- 
closed, and  stating,  in  substance,  that,  if  her  husband  agreed,  he 
would  start  the  foreclosure.  She  also  testified  that  on  November  9, 
1897,  her  husband  received  another  letter  from  the  defendant,  which 
was  also  put  in  evidence,  and  in  which  he  stated: 

"That  by  foreclosure  and  sale  Is  the  only  proper  way  for  you  to  dispose  of 
your  property  under  the  present  circumstances.  •  •  •  You  might  as 
well  stop  your  'Notice  of  Sale'  in  the  paper,  as  it  Is  only  a  needless  expense. 
Every  [one  who]  would  purchase  any  portion  of  the  property,  will  wait  for 
the  foreclosure  sale,  hoping  to  get  It  cheaper  than  they  could  otherwise.  I 
win  push  matters  as  fast  as  possible." 

Another  paper,  in  the  handwriting  of  Frederick  W.  Chamber- 
lain, was  put  in  evidence,  which  was  received  by  plaintiffs  testa- 
tor, in  which  it  was  stated: 

"The  property  has  got  to  sell  for  at  least  $S,700.  If  we  have  to  bid  it  In, 
yon  can  rest  assured  it  will  be  for  you,  and  anything  yon  choose  to  take  for 
It  over  that  price  Is  yours, — $4,700.  We  don't  want  any  more  real  estate  at 
any  price." 

The  plaintiff  also  testified  that  she  saw  the  defendant  FYederick 
W.  Chamberlain  coming  ont  of  the  Globe  Hotel,  In  the  city  of  Syra- 

71  N.T.S.— 41 


Digitized  by 


Google 


642  71  NEW  YORK  SUPPLBMEJNT  (Sop.   Ct. 

and  105  New  York  State  Reporter 

case,  in  company  with  her  husband,  and  that  her  husband  said  in 
the  presence  of  Chamberlain:  "It  will  be  sold  for  our  beuetit. 
The  Chamberlains  will  keep  up  to  the  contract  he  has  niade  to  us," — 
and  the  defendant  Fredericlt  W.  Chamberlain  answered:  "Yes,  Mra. 
Hill;  it  will  be  bid  in  for  your  benefit."  The  witness  testified: 
That  upon  the  same  occasion  Frederick  Chamberlain  said  that,  if 
the  property  did  not  sell  for  what  it  was  worth,  "Mr.  Chamberlain 
would  bid  it  in  for  our  benefit;  he  was  to  bid  four  bouses  for  our 
benefit;  and  that,  under  all  considerations,  the  homestead  was  to 
be  reserved  for  us."  That  he  was  to  sell  the  houses  in  June,  take 
his  mortgage  out  and  his  expenses;  and  the  balance  was  to  be 
turned  over  to  the  husband  of  the  witness.  The  witness  further 
testified:  That  she  went  to  Lyons' on  the  22d  day  of  January,  1898, 
the  day  on  which  the  property  was  advertised  to  be  sold-  That 
both  the  defendants  were  present.  That,  without  consultation  with 
the  i^intiff  or  her  husband,  the  sale  was  postponed  until  Janu- 
ary 29,  1898,  although  it  was  a  pleasant  day,  and  a  large  number 
of  people  were  present.  That  the  property  was  sold  on  the  29th 
day  of  January,  1898,  to  Dwight  S.  Chamberlain;  he  being  the  only 
bidder,  and  there  being  only  two  or  three  persons  present  besides 
the  plaintiff  and  her  husband.  That  after  the  sale  the  i^aintiff  and 
her  husband  went  to  Dwight  8.  Chamberlain's  office,  and  had  a.  pri- 
vate talk  with  him.  That  he  told  the  plaintiff's  husband  upon  that 
occasion  to  "make  himself  perfectly  easy;  that  everything  was 
for  our  benefit."  That  her  husband  answered:  "Yes,  Katy  dear; 
Dr.  Chamberlain  will  do  just  exactly  as  he  said."  And  that  Cham- 
berlain said  "the  deed  of  the  homestead  would  be  made  over  to 
US.  He  said  he  would  sell  the  houses  in  June;  he  would  clear  the 
mortgage,  and  all  above  the  mortgage  would  be  turned  over  to  us." 
The  witness  testified  that  on  the  11th  day  of  February,  1898,  her 
husband  committed  suicide,  and  that  on  the  day  of  the  funeral  she 
saw  the  defendant  Dwight  S.  Chamberlain,  and  asked  fmr  a  deed  of 
the  homestead;  that  he  said  he  would  give  a  deed  to  her,  and  that 
he  would  also  sell  the  houses  in  June,  and  give  the  witness  all 
above  the  mortgage  and  his  expenses.  The  witness  testified  that 
on  the  day  after  the  funeral  of  her  husband  she  saw  the  defendant 
Frederick  W.  Chamberlain,  and  that  he  said:  "Mrs.  Hill,  go  back 
to  Syracuse.  Come  up  here  in  April,  and  I  will  sign  the  deeds  of 
the  homestead  over  to  you,  and  you  can  move  in  in  April."  She 
stated  that  he  also  said  something  about  selling  the  balance  of  the 
property  in  the  meantime.  "He  said  his  father  would  sell  the 
houses  in  June."  The  witness  testified  that  in  April  following  she 
saw  the  defendants  again,  and  demanded  that  the  agreement  made 
by  them  as  claimed  by  her  should  be  carried  out,  and  that  they 
both  repudiated  the  agreement,  claimed  to  be  the  absolute  owners 
of  the  property,  and  that  they  were  not  indebted  to  the  estate  of 
her  husband  in  any  sum  whatever.  The  defendants  denied  that  any 
nch  representations  had  been  made  by  them,  or  that  any  such 
agreement  as  claimed  by  the  plaintiff  had  been  entered  into  by 
them,  or  either  of  them.  We  think,  however,  that  it  was  a  ques- 
tion of  faet  for  the  joey  to  det^noaiBe  as  to  the  truthfulness  of  the 
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plaintifTs  version  of  the  transaction.  The  questions  of  fact  were 
submitted  to  the  jury  by  the  learned  trial  court  in  a  fair  and  ina- 
partial  charge,  and  they  found  by  their  verdict  the  essential  facts 
to  be  as  claimed  by  the  plaintiff.  A  motion  for  a  new  trial  was  made 
before  the  presiding  justice,  who  saw  the  witnesses  and  heard  all 
the  testimony,  and  after  careful  consideration  the  motion  was  de- 
nied; and  the  court  said  in  an  opinion: 

"The  evidence,  In  my  opinion,  was  sufficient  to  require  the  question  to  b« 
submitted  to  the  Jury  whether  the  agreement  In  controversy  was  In  fact  made, 
and  whether  Hill  was  fraudulently  Induced  to  enter  Into  it  by  the  defendants, 
with  the  fraudulent  purpose  on  their  part  of  preventing  him  from  taking 
steps  that  he  otherwise  would  have  taken  for  his  own  protection,  and 
■whether  such  conduct  on  the  part  of  the  defendants  was  with  the  purpose  of 
depriving  Hill  of  his  title,  so  that  they  might  obtain  if  for  themselves.  In 
other  words,  the  evidence  made  the  case  one  for  the  Jury,  not  for  the  court 
*  •  •  Defendants'  evidence  was  contradictory  of  and  in  conflict  with  the 
evidence  of  piniutlff  In  the  respects  referred  to.  But  this  only  emphasizes 
the  reason  for  the  enforcement  of  the  rale  that  differences  in  the  evidence 
upon  questions  of  fact  and  the  inferences  to  be  drawn  therefrom,  in  cases  of 
alleged  fraud,  are  for  the  Jury." 

We  think  the  learned  justice  stated  the  correct  mle,  and  that  it 
ought  not  to  be  held  by  this  court  that  the  evidence  waa  not  suflfl- 
cient  to  support  the  verdict  rendered.  Assuming,  then,  that  under 
the  evidence,  and  considering  all  the  circumstances,  the  jury  were 
justified  in  finding  the  facts  substantially  as  stated  by  the  plaiqtiff^ 
we  think  she  was  entitled  to  recover. 

Xo  question  of  law  is  involved  which  requires  discussion.  If 
the  defendants,  conspiring  together,  induced  plaip tiff's  testator  to- 
{)ermlt  the  mortgage  in  question,  which  was  a  lien  upon  his  prop- 
erty, to  he  foreclosed,  and  by  false  and  fraudulent  means,  or  by 
means  of  promises  and  agreements,  although  not  suihciently  definite 
to  constitute  a  valid  contract,  induced  him  to  refrain  from  bidding, 
upon  such  property  at  the  foreclosure  sale,  and  thus  caused  him. 
to  permit  his  property  to  be  sacrificed,  the  defendants  are  liable  for 
the  damages  resulting  from  such  acts  or  conduct.  The  defendant 
Dwight  8.  Chamberlain  was  an  attorney  at  law,  and,  as  appears  by 
the  evidence,  had  known  George  W.  Hill  in  his  lifetime  for  many 
years,  and  had  had  business  relations  with  him,  and  of  such  a  char- 
acter as  might  readily  lead  Hill  to  rely  implicitly  upon  any  state- 
ments which  the  attorney  might  make,  and  to  follow  his  advice  im- 
plicitly. Ckmsidering  all  the  facts  and  circumstances,  it  is  concluded 
that  the  verdict  of  the  jury  rendered  in  this  case  should  be  regarded 
as  final  upon  the  questions  of  fact,  and  that  the  judgment  entered 
thereon,  and  the  order  denying  defendants'  motion  for  a  new  trial, 
should  be  aflBrmed,  with  costs. 

Judgment  and  order  afiirmed,  with  costs.  All  concar,  except 
ADAMS,  P.  J.,  not  voting. 
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In  re  OPENINO  OF  NORTH   FIFTH   ST.   IN  CITY  OF   OLEAN". 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  23,  1901.) 

1.  Ehinent  DoMAm— Takiss  Propsbtt  for  Strbbt — Damages. 

Where  real  estate  is  subject  to  an  easement  requiring  the  owner  to 
keep  open  a  private  way  having  all  the  characteristics  of  a  pubUc  street. 
Its  subsequent  taking  for  a  public  street  entitles  the  landowner  to  nom- 
inal damages  only. 
%  Easkmknts— Abandonment — Estoffbl. 

Where  the  owner  of  land  sells  a  portion  constituting  a  private  way,  and 
his  grantee  erects  a  house  thereon,  with  knowledge  of  the  grantor  and 
without  objection  on  his  part  it  is  an  abandonment  which  will  estop  the 
owner  from  afterwards  claiming  such  right  of  way. 
&  Same. 

Where  a  property  owner  entitled  to  a  private  right  of  way  having  all 
the  characteristics  of  a  public  street  on  adjoining  lands  knowingly  per- 
mits the  owner  of  the  land  to  erect  a  house  on  the  private  way  without 
objection,  it  constitutes  a  waiver  of  his  easement  In  the  way. 
^  Adverse  PossEgsioN — Title  bt. 

Where  land  forming  part  of  a  private  right  of  way  was  sold  In  1878, 
and  the  grantee  entered  thereon,  and  erected  a  bouse,  and  the  persons 
entitled  to  the  right  of  way  did  not  object,  though  knowing  such  facts, 
and  the  property  was  used  for  a  residence  until  1900,  the  grantee  ac- 
quired valid  title  thereto  by  adverse  possession. 

Appeal  from  trial  term,  Cattaraugus  county. 

Proceedings  for  the  opening  of  North  Fifth  street,  in  the  city 
of  Olean,  N.  Y.,  through  the  lands  of  Mandeville  Bobins  and  another. 
From  an  order  of  the  county  court  affirming  an  award  of  damages 
■made  by  the  commissioners,  the  said  landowners  appeal.    Reversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  RIJMSEY,  JJ. 

Dana  L.  Jewell,  for  appellants. 

Allen  J.  Hastings,  for  respondent  city  of  Olean. 

WILLIAMS,  J.  The  judgment  and  order  appealed  from  should 
be  reversed,  and  a  hearing  ordered  before  other  commissioners,  with 
costs  of  the  appeal  to  the  appellants  to  abide  event. 

The  commissioners  awarded  to  the  appellants  nominal  damages 
only,  apparently  upon  the  ground  that  there  were  existing  rights  of 
way  in  third  persons  over  their  premises  co-extensive  with  the  right 
of  way  to  be  taken  by  the  city.  In  1836  the  Olean  Land  &  Hydraulic 
Company  was  the  owner  practically  of  the  whole  of  what  is  now 
the  city  of  Olean.  It  caused  a  map  of  what  it  then  termed  the 
*^illage  of  Olean"  to  be  made,  which  spread  such  village  over  a 
large  portion  of  the  surrounding  country.  Upon  this  map  the  lands 
were  laid  out  into  blocks,  which  were  subdivided  into  lots,  and  be- 
tween the  blocks  were  streets  and  avenues.  This  map  was  filed 
in  the  county  clerk's  office,  and  was  known  as  the  "(Josseline  Map." 
One  of  the  streets  upon  that  map  was  State  street,  which  was  laid 
out  and  opened,  and  has  been  traveled  since  1850.  Another  street 
on  that  map  was  Fifth  street,  extending  from  State  street  northerly 
at  right  angles  between  blocks  80  and  81.  This  street  has  never 
been  laid  out,  opened,  or  traveled,  and  is  the  street  involved  in  this 
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proceeding.  Samuel  Oosterhoudt,  in  1867,  acquired  title  to  these 
two  blocks,  80  and  81,  and  the  whole  of  Fifth  street  between  these 
blocks.  The  first  conveyance  he  made  of  any  of  this  property  in 
these  two  blocks  and  street  was  June  29,  1875,  when  he  conveyed  to 
Emery  Potter  lot  No.  9  in  block  81.  This  lot  faced  on  Fifth  street, 
and  at  this  time  Potter  had  no  other  way  of  getting  from  this  lot 
to  any  other  street  laid  out  or  opened  except  through  Fifth  street. 
About  a  year  thereafter,  and  on  August  9,  1876,  Oosterhoudt  con- 
veyed to  Potter  another  lot  in  the  same  block,  81,  being  No.  11, 
lying  on  the  comer  of  Fifth  street  and  State  street,  and  adjoining 
lot  No.  9;  so  that  Potter  then  had  a  way  out  to  State  street  from 
both  lots,  9  and  11,  over  the  latter  lot.  After  this,  and  on  Septem- 
ber 15,  1878,  Oosterhoudt  contracted  to  sell  to  Mary  J.  Robins  the 
property  involved  in  this  proceeding,  being  a  portion  of  Fifth  street 
adjoining  block  81  on  the  east  and  State  street  on  the  south,  a 
rectangular  piece  25  feet  on  State  street  and  138  feet  on  block  81. 
Fifth  street  was  60  feet  wide,  so  that  the  whole  of  the  land  con- 
tracted to  Mrs.  Sobins  lay  entirely  within  that  street.  Mary  J. 
Robins  was  the  wife  of  Mandeville  and  the  mother  of  Elizabeth 
Robins,  the  property  owners  in  this  proceeding.  This  contract 
was  negotiated  by  Mandeville  Robins.  The  property,  as  Oostei- 
hoadt  well  knew,  was  purchased  for  the  purpose  of  building  a  hocse 
thereon.  The  land  was  then  a  swamp,  with  alders  and  a  frog  pond 
around  it.  The  Robinses  took  possession  of  the  property,  and  en- 
tirely inclosed  it  with  a  fence,  built  a  house  thereon  costing  f 600 
to  $700,  and  filled  in  the  lot  from  year  to  year  as  they  could  get 
means.  Mary  J.  Robins  and  Oosterhoudt  both  died,  and  thereafter, 
and  December  29,  1888,  the  heirs  of  Oosterhoudt  conveyed  the  prop- 
erty described  in  the  contract  to  the  property  owners  in  this  pro- 
ceeding, who  were  then,  and  still  are,  in  possession  thereof,  and  they 
and  Mary  J.  Robins  had  been  since  the  contract  was  made  in  Sep- 
tember, 1878.  Oosterhoudt  had  given  no  deeds  of  lands  in  blocka 
80  and  81  prior  to  the  contract  to  Mrs.  Robins-,  except  the  deeds  of 
lots  9  and  11  to  Potter.  When  the  contract  was  given  to  Mrs. 
Robins,  Potter  had  two  houses  upon  his  lots  9  and  11,  both  of  which 
faced  upon  State  street,  and  he  came  to  State  street  from  both 
houses  by  a  roadway  entirely  east  of  the  Robins  property,  upon  lot 
No.  11,  and  never  used  Fifth  street  at  all.  Both  Oosterhoudt  and 
Potter  saw  the  Robinses  take  possession  of  their  property,  put  a 
fence  around  it,  build  a  house  thereon,  and  fill  in  and  improve  and 
occupy  the  land  through  all  the  years  from  1878  down  without 
any  objection  whatever,  or  any  suggestion  that  they  had  any  ease- 
ment by  way  of  a  right  to  use  the  land  as  a  part  of  Fifth  street. 
About  the  time  the  Robinses  took  possession  of  their  property.  Potter 
brought  a  piece  of  gravestone,  and  agreed  with  Robins  where  the 
comer  between  them  was  on  State  street  at  the  southwest  corner  of 
block  81,  and  the  stone  was  set  in  the  ground  at  that  point  to  mark 
such  agreed  corner.  This  proceeding  was  commenced  by  the  com- 
mon council  of  the  city  of  Olean.  The  contention  of  the  city  of 
Olean  is  that  there  are  third  persons  who  have  an  easement  in  Fifth 
street,  and  who  can  compel  the  property  owners  to  remove  their 
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house,  and  keep  the  street  open  to  the  full  width  as  a  private  waj, 
•with  all  the  characteristics  of  a  public  street,  and  therefore  the 
estate  of  the  property  owners  is  in  no  practical  sense  depreciated  or 
diminished  by  the  opening  of  it  as  a  public  street;  and  this  was  the 
theory  upon  which  the  commissioners  awarded  to  these  property 
ownei's  only  nominal  damages.    The  law  involved  in  this  cwtention 
is  correctly  stated  in  Village  of  Olean  v.  Steyner,  135  N.  Y.  341,  32 
IJ.  E.  9,  17  L.  E.  A-  640,  and  cases  cited;  Re  Adams,  141  N.  Y,  2t)7, 
36  N.  E,  318,  aud  cases  cited;  Lewis  v.  Railroad  Co.,  162  N.  Y.  202, 
203,  56  N.  £.  540.    The  difficulty  is  as  to  the  facts  in  this  ca8e. 
There  are  here  no  such  third  persons.    Oosterhoudt,  when  he  con- 
veyed lots  9  and  11  to  Potter,  and  sold  and  contracted  the  property 
in  question  to  Mrs.  Bobins,  was  the  owner  of  all  the  property  to 
which  any  easement  in  Fifth  street  could  attach.    He  sold  to  Mrs. 
Bobins,  for  the  purpose  of  the  erection  of  a  house  and  the  improve- 
ment of  the  property  as  their  home,  and  he  sat  by  and  saw  the  land 
fenced  in,  the  house  built,  and  the  property  improved.    The  whole  of 
the  Robins  property  was  within  the  boundaries  of  the  street.     Cer- 
tainly, he  could  not  thereafter  be  heard  to  claim  any  easement  in  the 
street  for  the  benefit  of  the  land  retained  by  himself  upon  the  streeL 
He  could  have  abandoned  the  street,  and  all  right  to  have  one  laid 
out  for  his  benefit;  and  he  did  so,  and  was  estopped  forever  there- 
after from  alleging  any  easement  in  the  street  in  himself.    Potter, 
under  his  two  deeds,  which  were  prior  to  the  contract  to  Mrs.  Robins, 
very  likely  acquired  an  easement  in  the  street,  certainly  as  to  lot  No. 
9  for  the  year  before  he  purchased  lot  No.  11,  because  he  daring 
that  time  had  no  other  way  to  reach  State  street  or  any  other  street 
opened  and  traveled,  except  by  way  of  Fifth  street.    But  he  agreed 
with  Mrs.  Robins  as  to  the  corner  between  them  and  saw  the  liob- 
inses  fence  the  land,  build  a  house,  and  improve  the  property,  know- 
ing it  lay  entirely  within  the  street  boundaries,  and  made  no  ob- 
jection whatever  to  it.    It  must  be  held  that  he  waived  whatever 
easement  he  had  or  was  entitled  to  over  the  Robins  property,  and 
abandoned  the  same,  and  was  estopped  from  claiming  any  easement 
in  the  street.    And  it  may  be  said  further  that  the  Robinses  acquired 
title  to  their  property  relieved  of  any  easements  in  favor  of  Ooster- 
hondt  or  Potter  by  adverse  possession.    From  the  very  nature  of  this 
property,  and  the  puipose  it  was  purchased  for,  and  the  use  made  of 
it,  it  could  not  be  said  the  parties  intended  the  Robins  title  should 
<be  in  subjection  to  the  purposes  of  the  street,  and  should  be  surren- 
/deced  up  when  it  was  desirable  to  open  the  street.    These  are  the 
■only  two  third  parties  who  could  lay  any  claim  to  an  easement  in  the 
lands  in  question,  who  could  compel  these  property  owners  to -remove 
their  house,  and  keep  this  street  open  to  the  full  width  as  a  private 
way,  with  all  the  characteristics  of  a  public  street.    All  the  houses 
built  on  Fifth  street  have  been  so  built  very  recently,  and  title  taken 
■to  the  property  since  the  Robins  contract,  occupation,  and  improve- 
ment of  their  property,  and  with  notice  of  their  rights.    None  of 
them  have  any  easement  they  can  enforce  against  these  property 
owners,  and  none  of  them  are  parties  to  this  proceeding.    Our  eon- 
clvsion,  therefore,  is  that  the  judgment  or  order  afQrming  the  award 
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of  the  commissioners  appealed  from  shoald  be  reversed,  with-  costs 
to  the  appellants  to  abide  event,  and  a  rehearing  ordered  before  other 
commissioners.    All  concur. 


(63  App.  DlT.  607.) 

JONES  ▼.  NIAGARA  JITNCTION  RT.  Ca 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  2S,  1901.) 

1.  Railboads — Negltqknck — Person  Working  about  Cars — Injury. 

Where  plaintiff,  an  employe  of  a  master  to  which  a  gwltch  track  had 
been  furnished  on  which  cars  were  placed  to  be  loaded,  was  Injured  by  a 
collision  between  the  engine  of  defendant  and  a  car  which  plaintiff  was 
loading,  and  there  was  no  doubt  that  it  was  defendant's  engine  which 
was  at  work  on  the  track  at  the  time  the  collision  occurred  between  the 
engine  and  the  car,  such  evidence  was  sufficient  to  connect  defendant 
'With  the  accident 
a.  Baub— Partictilar  iNjOHiBs—ETTOEircB— Objection— WArvEK. 

In  an  action  for  injuries  to  a  person  while  loading  a  railroad  car,  the 
'  complaint  charged  that  plaintiff  was  injured  in  his  back,  sides,  shoulder, 
spinal  column,  and  spinal  cord.  At  the  trial,  evidence  of  loss  of  sexual 
power,  not  alleged,  was  admitted  without  objection,  and  thereafter  de- 
fendant's motion  to  strike  out  the  testimony  on  that  ground  was  denied, 
but  In  charging  the  jury,  the  court  directed  that  they  should  allow  no 
damages  by  reason  of  such  Injury.  Held  that  the  evidence  being  com- 
petent and  admissible,  if  the  fact  had  been  alleged,  and  such  nonallega- 
tlon  being  the  only  objectltm  thereto,  the  ruling  of  the  court  was  proper. 
Bl  Bams. 

Wha%,  in  an  action  for  injuries,  the  damages  claimed  were  for  Injuries 
sustained  to  plaintiff's  back,  etc.,  internally,  shock  to  his  system,  spinal 
column,  and  spinal  cord,  but  there  was  no  allegation  of  loss  of  sexual 
IK>wer,  evidence  of  such  loss  was  not  admissible  for  the  purpose  of 
proving  a  symptom  indicating  the  extent  of  the  Injury  to  plaintiff's  back. 
4.  Baub. 

Where  evidence,  in  an  action  for  injuries,  was  subject  to  no  objection, 
except  that  it  was  inadmissible  imder  the  pleadings  as  they  stood,  and 
the  evidence  was  admitted  without  objection,  it  was  not  error  for  the 
court  to  overrule  a  proper  objection  to  the  evidence  of  another  witness 
tending  to  pro^e  the  same  fact  since  the  'mere  additional  statement  by 
another  witness  of  a  fact  admitted  without  objection  was  Immaterial 

&  SAMB— JfXPBRT  BVIDBNCB— PbTSICAI^  EXAMINATION. 

Where,  In  an  action  for  injuries,  expert  witnesses  testified  as  to  the 
result  of  their  physical  examination  of  the  plaintiff,  evidence  as  to  what 
took  place  at  such  examination,  including  the  natural  expressions  of 
pain  or  inability  to  4o  things,  was  competont  though  it  might  amount  in 
fact  to  unsworn  statements  of  the  plaintiff,  made  at  the  time  of  the 
examination,  and  expressions  of  feigned  injuries;  the  weight  to  be  given 
to  such  testimony  being  for  the  jury. 
4L  Same— Trial— Ahgument  of  Couksel— Misconduct — Appeal. 

Where  there  is  nothing  in  the  appeal  record  to  show  what  was  said 
by  counsel  in  argument  to  which  objections  were  taken,  It  will  b«  pre- 
sumed that  no  Injustice  resulted  theretrom. 
7.  Bamk— Damages— ExcKssivENKss. 

Where  a  person  Injured  by  reason  of  a  railroad's  negligence  was  not  a 
skilled  laborer,  and  had  no  trade,  and  at  the  time  of  his  injuries  was 
40  years  of  age,  and  was  able  to  earn  ?25  per  month  when  working  by 
the  month,  or  $1.60  per  day,  the  fact  that  he  was  permanently  injured, 
so  as  to  deprive  him  from  ability  to  labor  In  the  future,  did  not  justify 
a  verdict  of  $8,000,  and  such  verdict  should  be  reduced  to  $5.00a 

Appeal  from  trial  term,  Niagara  county. 
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Action  by  William  J.  Jones  against  the  Niagara  Junction  Railway 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPKING,  WIL- 
LLiMS,  and  KUMSEY,  JJ. 

Morris  Colin,  Jr.,  for  appellant 

P.  P.  King,  for  respondent 

RUMSEY,  J.  The  action  was  brought  to  recover  damages  suf- 
fered by  the  plaintiff  because  of  the  defendant's  negligence.  The 
buildings  of  the  Union  Carbide  Works  were  situated  near  the  tracks 
of  the  defendant,  and  one  track  was  laid  close  in  front  of  the  works, 
so  that  material  conld  be  loaded  directly  from  the  bnUdings  into 
the  railroad  cars.  The  plaintiff  was  in  tbe  employ  of  the  Oarbide 
Company,  and  on  the  day  of  the  accident  was  engaged  in  wheeling 
carbide  in  a  wheelbarrow  over  a  plank  extending  from  one  of  the 
buildings  into  a  car  upon  the  track.  While  the  plaintiff  was  at  this 
work,  and  was  passing  on  the  plank  to  the  car,  an  engine  of  the 
defendant's  backed  against  it,  the  car  was  jostled  so  that  the  plain- 
tiff was  thrown  from  the  plank,  and  he  fell,  striking  his  back  across 
a  wooden  horse  which  was  standing  beneath  him.  The  plaintiff 
had  a  verdict  for  $8,000.  A  motion  for  a  new  trial  was  made  and 
denied,  and  judgment  was  entered,  and  from  the  judgment  so  en- 
tered, and  from  the  order  denying  the  new  trial,  this  appeal  is  taken. 

The  first  objection  is  that  there  was  not  sufficient  evidence  to 
prove  that  the  defendant  was  connected  with  the  accident.  There 
is  no  doubt  but  that  it  was  the  defendant's  engine  which  was  at 
work  there  at  that  time,  and  that  it  was  the  collision  between  that 
engine  and  the  car  which  was  the  immediate  cause  of  the  accident. 
That  was  clearly  sufficient  evidence  to  warrant  the  submission  of  the 
question  of  the  defendant's  responsibility  to  the  jury  and  to  sustain 
their  conclusion  in  that  regard. 

The  next  objection  is  that  improper  testimony  was  admitted. 
The  allegation  of  the  complaint  was  that  the  plaintiff  was  "injured 
in  his  back,  sides,  shoulder,  and  internally,  shocking  his  system, 
and  wrenching  and  straining  his  body,  injuring  his  spinal  column 
and  spinal  cord,  then  and  there  causing  him  great  pain  and  suffer- 
ing, which  still  continues,  and  causing  the  plaintiff  to  take  to  his 
bed.  and  preventing  him  from  following  his  usual  occupation." 
T^'hile  upon  the  stand,  evidence  was  given  by  the  plaintiff,  without 
objection,  to  the  effect  that  he  could  not  laugh,  that  he  could  not 
talk  without  pain,  that  he  was  constipated,  that  his  bowels  were 
not  right,  and  that  he  was  unable  to  perform  any  sexual  act.  This 
evidence  was  given  in  response  to  questions  addressed  to  the  par- 
ticular fact,  and  was  not  objected  to  by  the  defendant,  nor  was 
theie  any  dispute  that  these  conditions  existed.  Afterwards,  the 
plaintiff's  wife  was  put  upon  the  stand,  and  was  asked  whether 
the  plaintiff  had  had  any  sexual  intercourse  with  her  since  the 
accident.  That  question  was  objected  to  upon  the  ground  that  it 
was  incompetent,-  immaterial,  and  not  within  the  pleadings.  That 
objection  was  overruled,  and  the  defendant  excepted.    The  defend- 
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ant  afterwards  moved  to  strike  out  the  testimony  in  that  regard, 
and  that  motion  was  also  denied.  When  the  court  came  to  charge 
the  juiy,  the  defendant  asked  that  they  be  charged  to  disregard  the 
evidence  given  by  the  plaintiff  as  to  Us  inability  to  talk  and  laugh 
and  as  to  his  loss  of  sexual  power,  which  the  court  refused  to  do. 
The  court  was  then  requested  to  charge  the  jury  that,  as  the  evi- 
dence stood,  there  was  no  evidence  showing  that  the  plaintiff  had 
sustained  any  loss  of  sexual  power,  which  the  court  also  refused. 
He  was  then  asked  to  charge  the  jury  that  they  were  not  to  allow 
any  sum  whatever  as  damages  by  reason  of  any  claim  of  loss  of 
sexual  power  on  the  part  of  the  plaintiff,  and  to  this  request  the 
court  acceded,  and  directed  the  jury  that  there  was  no  claim  made 
by  the  plaintiff  in  that  regard;  his  only  claim  being  that  his  loss 
of  sexual  power  was  a  symptom  or  evidence  that  he  had  in  fact  re- 
ceived the  injury  for  which  he  did  claim  damages.  He  was  further 
asked  to  charge  that  the  jury  were  to  allow  damages  for  only  so 
much  of  his  injury  as  this  was  a  symptom  of,  and  not  for  the  symp- 
tom itself,  and  in  response  the  court  charged  that  they  were  not 
to  allow  any  damages  for  the  loss  of  sexual  power. 

In  all  of  .these  rulings  we  are  of  the  opinion  that  no  error  was 
committed.  It  is  quite  true  that  under  the  pleadings  no  claim  was 
made  for  damages  because  of  the  loss  of  sexual  power,  and  it  would 
have  been  improper  to  allow  any  damages  to  the  plaintiff  in  that 
respect.  Geoghegan  v.  Railroad  Co.,  61  App.  Div.  369,  64  N.  Y. 
Supp.  630.  But  they  were  expressly  told  that  they  could  not  allow 
any  damages  on  that  account,  and,  so  far  as  that  ruling  was  con- 
cerned, no  objection  was  made  to  it,  and  it  was  manifestly  proper. 
The  only  way  the  question  is  raised  is  by  the  objection  taken  to  the 
ruling  permitting  the  plaintiff's  wife  to  testify  to  the  fact  of  the  loss 
of  sexual  power.  The  plaintiff  claims  that  this  evidence  was  com- 
petent as  proof  of  a  symptom  indicating  the  extent  of  the  injury 
to  the  plaintiff's  back.  We  do  not  agree  with  that  contention,  and 
if  the  proper  objection  had  been  made  to  the  reception  of  the  evi- 
dence in  the  first  instance,  that  it  was  incompetent  under  the  plead- 
ings, we  are  inclined  to  think  that  it  could  not  properly  have  been 
received  for  the  purpose  for  which  the  plaintiff  offered  it  But  no 
proper  objection  was  made  to  it.  The  attention  of  the  defendant 
to  the  proposal  to  offer  evidence  of  that  nature  was  drawn  to  it 
expressly  by  the  question.  The  evidence  was  not  incompetent,  and 
was  only  inadmissible  because  the  plaintiff  had  not  thought  to  in 
elude  any  allegation  of  that  kind  in  his  pleading.  If,  when  the 
question  was  first  asked  of  the  plaintiff,  the  objection  had  been 
taken,  as  it  might  have  been,  that  the  evidence  was  not  admissible 
because  damages  of  that  nature  had  not  been  alleged  in  the  com- 
plaint, it  would  have  been  proper  to  exclude  it.  and  the  plaintiff 
would  have  been  at  liberty  to  apply  for  an  amendment  to  the  com- 
plaint to  include  such  an  allegation,  and  it  would  undoubtedly  have 
been  granted,  either  with  or  without  conditions.  But  the  defend- 
ant did  not  see  fit  to  raise  any  such  question.  It  was  willing  to 
take  the  chances  of  an  answer  by  the  plaintiff  to  that  question,  rely- 
ing npon  what  it  supposed  to  be  the  fact,  that  he  bad  suffered  no 
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loss  of  poTFa,  without  asserting  its  undoubted  right  to  liave  the 
evidence  ezclnded  because  it  was  not  within  the  pleadings.  That 
was  the  only  ground  upon  which  the  evidence,  could  have  been 
excluded,  because  it  was  otherwise  competent  and  material;  and 
in  fact,  if  the  defendant  had  objected  to  it  merely  upon  the  ground 
that  it  was  incompetent,  and  had  not  expressly  stated  the  objection 
that  it  was  incompetent  under  the  pleadings,  the  motion  to  strike 
it  out  could  not  have  been  granted.  Voorheee  v.  Burchard,  53  N. 
Y.  98.  Therefore  the  evidence  was  properly  in  the  case  by  the  de- 
fendant's own  permission,  upon  the  examination  of  the  plaintiff 
himself,  and  was  proper  to  be  considered  by  the  jury.  It  was  un- 
contradicted. The  fact  that  by  another  witness  testimony  to  the 
like  effect  .was  given,  although  then  objected  to  for  a  proper  rea- 
son, does  not  relieve  the  situation,  because  there  was  then  no  dis- 
pute about  the  fact,  and  the  mere  additional  statement  of  it  was  of 
no  importance;  for  the  jui*y  were  bound  to  consider  it  upon  the 
testimony  of  the  plaintiff,  which  had  not  been  objected  to.  If  the 
evidence  had  been  of  itself  incompetent,  or  such  that  under  no  cir- 
cumstances it  would  have  been  admissible,  then  there  is  no  doubt 
that,  although  it  had  been  received  without  objection,  the  defendant 
would  have  been  entitled  upon  his  request  to  have  the  jury  instructed 
to  disregard  it.  Hamilton  v.  Railroad  Co.,  51  N.  Y.  100.  But  that 
is  not  the  case  here.  The  evidence  was  competent,  and  was  only 
inadmissible  because  of  the  failure  of  the  plaintiff  to  allege  the 
fact  in  his  pleadings,  which,  if  asked,  the  court  might  have  allowed 
to  be  amended;  and,  therefore,  as  the  evidence  of  the  plaintiff  had 
been  admitted  without  any  objection,  it  was  within  the  discretion 
of  the  court  to  grant  or  refuse  the  subsequent  motion  to  strike  it 
out.  Darling  v.  Klock,  88  App.  Div.  270,  53  N.  Y.  Supp.  S98.  As 
the  court  did  not  see  fit  to  exereise  its  discretion  to  strike  it  out, 
it  would  not  have  been  proper  to  instruct  the  jury  to  disregard  it, 
because  it  was  in  the  c&ae,  and  the  plaintiff  was  entitled  to  hare  it 
regarded  as  tending  to  prove  the  fact  that  he  had  received  the  in- 
jury complained  of;  and,  when  they  were  instructed  that  they  should 
not  give  damages  on  that  account,  the  defendant  had  received  all 
that  it  was  entitled  to. 

The  expert  witnesses,  after  stating  the  result  of  their  physical 
examination  of  the  plaintiff,  testified  that  when  he  was  touched 
they  found  marked  tenderness  at  certain  spots  where  it  was  claimed 
that  he  was  injured.  It  was  proved  that  at  the  time  of  the  exam- 
ination the  plaintiff  had  complained  of  passing  blood  through  the 
mouth.  They  testified  as  to  certain  Indications  of  suffering  shown 
by  the  plaintiff  during  the  examination,  such  as  changes  of  the 
features  as  the  pain  became  worse,  the  fact  that  he  coiild  not  take 
off  or  put  on  his  coat,  and  the  absence  of  any  indication  that  he 
was  feigning  pain.  It  is  claimed  that  this  testimony  was  incom- 
petent, because  it  amounted  in  fact  to  the  unsworn  statements  of 
the  plaintiff  made  at  the  time  of  the  examination.  It  does  not  need 
the  citation  of  authorities  to  show  that  evidence  as  to  what  takes 
place  upon  the  medi<!al  examination  of  a  party  as  to  the  injuries 
which  he  has  received,  so  far  as  they  are  the  natural  expression  of 
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pain  or  inability  to  do  certain  tilings,  are  competent.  That  was 
all  this  testimony  tended  to  show.  It  is  quite  true  that  to  a  cer- 
tain extent  these  expressions  may  be  feigned,  but  it  is  for  the  jury 
to  say,  upon  the  testimony  in  the  case,  whether  they  are  the  usual 
actions  of  one  who  is  expressing  involuntarily  the  sensation  that 
he  feels,  and  so  far  as  they  are  simply  that  they  are  competent,  and 
their  admission  does  not  violate  any  well-settled  rule. 

Complaint  was  made  that  injustice  resulted  to  the  defendant  be- 
cause of  the  remarks  of  counsel  in  summing  up  the  case.  There 
is  nothing  to  show  what  was  said  by  the  counsel  to  which  the  ob- 
jections were  taken,  and  therefore  there  is  no  reason  to  suppose 
that  any  injustice  resulted.    The  presumption  must  be  the  other  way. 

It  ia  claimed  that  the  verdict  is  grossly  excessive,  and  we  are 
inclined  to  think  that  this  point  is  well  taken.  It  appears  that  the 
plaintiff  is  a  man  of  about  40  years  of  age.  He  is  not  a  skilled 
laborer,  and  has  no  trade.  He  was  able  to  earn  |25  a  month  at 
the  time  of  the  accident,  when  working  by  the  month,  and  $1.50  a 
day.  He  had  at  one  time  done  teaming,  when  he  earned  f3.50  a 
day,  but  that  included  compensation  for  the  use  of  the  team  as 
well.  There  was  nothing  to  show  that  at  his  age  there  was  any  like- 
lihood of  his  ever  earning  more  than  he  did  at  the  time  he  was  hurt. 
He  was  at  the  maximum  of  his  physical  powers,  and  it  is  very  likely 
that  his  earning  powers  would  have  diminished  instead  of  increasing. 
The  interest  on  the  verdict  for  $8,000  would  amount  to  consider- 
ably more  than  he  would  ever  be  likely  to  earn  in  any  one  year, 
and  very  much  more  than  his  net  wages.  We  think,  in  view  of  all 
the  circumstances  of  the  case,  and  the  fact  that  he  can  only  re- 
cover for  the  injuries  set  up  in  his  complaint,  that  the  jury  awarded 
him  more  than  he  ought  to  have  received,  and  that  the  verdict  should 
be  reduced.  In  our  judgment,  $3,000  would  have  been  ample  to 
compensate  him  for  the  injuries  which  he  received  and  for  which 
he  claimed  damages,  and  if  the  recovery  should  be  fixed  at  that 
sum  we  think  that  substantial  justice  will  be  done. 

The  judgment  and  order  should  therefore  be  reversed  because  of 
the  excessive  damages,  with  costs  to  appellant  to  abide  event,  un- 
less the  plaintiff  stipulates  to  reduce  the  amount  of  the  judgment 
ao  that  it  shall  be  entered  for  $5,000  as  of  the  date  when  it  was 
rendered;  and,  if  that  stipulation  be  filed,  the  judgment  and  order 
should  be  affirmed,  without  costs  to  either  party  in  this  court.  All 
concur. 


(63  App.  Dlv.  523.) 

FIDELiry  TRUST  St  GUARANTY  CO.  OF  BUFFALO  et  al.  ▼.  BEIiL  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  23,  1901.) 

L  Chattbi.  Mobtoasm— Fraudulent  Convktahces. 

A  chattel  mortgage  given  to  pl.alntlff  to  secure  certain  debts,  largely  In 
excess  of  the  value  of  the  property  mortgaged.  Included  a  debt  owing  to 
defendant,  and  recited  that,  under  certain  specified  circumstances,  plam- 
tlfT  might  talte  possession  of  and  sell  the  property,  and  that,  after  pay- 
ment of  the  indebtedness  named  and  expenses,  the  surplus.  If  any,  should 
be  paid  to  the  mortgagor.    Held,  that  the  proTisIon  as  to  payment  of  any 
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surplus  did  not  render  the  mortgage  fraudulent  as  to  defendant,  since 
his  indebtedness  would  have  been  paid  before  any  sarplus  could  arise. 
2.  Same— tJETTiNG  Aside. 

Where  a  oiui-tgage  of  partnership  property  secures  all  of  the  partner- 
ship creditors,  such  mortgage  will  uot  be  set  aside  at  the  instance  of  such 
creditors  on  the  ground  that  it  was  made  in  fraud  of  iudivldoal  creditors 
of  the  co-partners. 

Appeal  from  trial  term,  Erie  county. 

Action  by  the  Fidelity  Trust  &  Guaranty  Company  of  Buffalo 
and  others  against  Virginia  V.  Bell,  and  others,  executors  of  Fred- 
erick A.  Bell,  deceased.  From  a  judgment  in  favor  of  plaintiffs, 
defendants  appeal.    Affirmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAH,  SPBENQ,  WIL- 
LIAMS, and  EUMSEY,  JJ. 

Henry  H.  Seymour,  for  appellants. 
John  G.  Milbum,  for  respondents. 

WILLIAMS,  J.  The  judgment  appealed  from  should  be  affirmed, 
with  costs.  The  action  was  brought  to  establish  the  validity  of 
a  chattel  mortgage  given  by  the  defendants  Sheldon  to  the  plain- 
tiff trust  company,  and  to  determine  the  rights  and  interests  of  the 
parties  to  and  in  the  property  covered  by  the  mortgage,  and  to  pro- 
cure such  property  to  be  sold,  and  the  proceeds  thereof  to  be  dis- 
tributed under  the  direction  of  the  court.  The  Sheldons  were  hotel 
keepers,  and  gave  the  mortgage  in  question,  covering  all  the  per- 
sonal property  in  their  hotel,  together  with  the  lease  of  the  hotel, 
to  the  trust  company,  in  trust,  to  secure  payment  of  their  co-part- 
nership debts.  The  amount  of  the  debts  secured  was  f50,000,  which 
was  largely  in  excess  of  the  value  of  the  property  mortgaged.  The 
mortgage  provided  that  it  should  be  void  if  the  Sheldons  paid  the 
debts,  which  they  agreed  to  pay  as  they  should  become  due  and 
payable,  and  if  default  should  be  made  in  such  payment,  or  if  the 
trust  company  should  deem  itself  or  said  beneficiaries  unsafe  be- 
fore the  maturity  of  their  indebtedness,  that  the  trust  company  might 
take  possession  of  and  sell  the  property  mortgaged,  and  apply  the 
proceeds  towards  the  payment  of  the  expenses  of  the  sale  and  all 
charges  touching  the  same,  and  the  indebtedness  secured,  in  the 
order  therein  specified,  and  pay  the  surplus,  if  any,  to  the  said  Shel- 
dons, their  executors,  administrators,  or  assigns.  The  mortgage 
was  dated  April  25,  18f>8,  and  was  acknowledged  and  delivered 
April  28,  1808,  on  which  latter  day  it  was  filed  in  the  office  of  the 
clerk  of  Erie  county.  The  indebtedness  secured  was  all  actually 
owing  and  unpaid,  and  included  about  $28,500  owing  to  Frederick 
A.  Bell,  or  upon  which  he  was  liable.  It  also  included  installments 
of  rent  under  the  lease,  to  come  due  on  the  1st  days  of  May,  June, 
and  July,  1898,  of  |l,4(>4.96  each,  which  the  court  found  were  se- 
cured for  the  purpose  of  keeping  the  mortgaged  property  so  that 
it  might  be  disposed  of  under  the  conditions  most  favorable  to  said 
mortgage  as  a  security;  and  the  court  also  found  that  the  mortgage 
was  given  with  the  sole  intent  and  purpose  of  securing  payment 
of  the  indebtedness  therein  specified,  and  not  with  intent  to  hinder, 
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delay,  or  defraud  the  creditors  of  the  firm,  or  of  the  parties  as  in- 
dividuals. After  the  execution,  delivery,  and  filing  of  the  trust 
company  mortgage,  and  on  the  6th  day  of  May,  18l>8,  the  Sheldons 
gave  another  chattel  mortgage,  covering  the  same  personal  property, 
to  the  said  Bell,  to  secure  payment  of  the  same  indebtedness  of 
$28,500  secured  in  the  trust  company  mortgage,  for  his  benefit; 
and  Bell,  when  he  took  his  mortgage,  had  knowledge  of  the  trust 
company  mortgage,  and  of  the  provision  therein  for  his  benefit. 
This  mortgage  was  filed  in  the  clerk's  office  of  Erie  county  the  day 
it  was  given,  and  Bell  immediately  on  the  filing  of  the  mortgage 
took  possession  of  the  property  covered  thereby,  and  advertised  it 
for  sale  on  the  28th  day  of  May,  189S.  Thereupon  this  action  was 
commenced,  and  an  injunction  obtained  restraining  the  sale,  and 
asking  for  the  appointment  of  a  temporary  receiver;  and  on  the 
27th  of  May,  1898,  a  temporary  receiver  was  appointed,  and  he  was 
directed  by  order  of  the  court  to  expose  the  property,  including  the 
leasehold  interest,  for  sale  at  auction  to  the  highest  bidder,  and,  in 
case  the  defendant  Bell  should  purchase  at  the  sale,  to  receive  in 
place  of  cash  the  bond  of  Bell,  with  sureties,  conditioned  that  he 
should  pay  into  court  the  purchase  price,  or  any  part  of  it,  when  and 
as  directed  by  the  court.  June  16,  1898,  the  property  was  sold  and 
bid  in  by  BeU  for  |31,001,  of  which  $1  was  for  the  lease.  Tie  bond 
was  given,  and  Bell  took  the  property.  The  amount  due  and  owing 
on  the  trust  company  mortgage  exceeded  the  proceeds  of  the  sale  of 
the  property.  Bell  has  since  died,  and  the  defendants  are  his  exec- 
utors. The  court  decided  that  the  trust  company  mortgage  was 
valid,  and  that  the  trust  company  was  entitled  to  the  proceeds  of  the 
sale  of  the  property,  to  be  distributed  pursuant  to  the  terms  of  its 
mortgage. 

It  is  claimed  that  the  provision  in  the  mortgage  that  the  surplus, 
if  any,  should  be  paid  over  to  the  Sheldons,  the  mortgagors,  rendered 
the  mortgage  fraudulent  in  law  and  void.  This  is  the  usual  form  in 
which  chattel  mortgages  are  drawn.  If  there  had  been  no  such 
clause  in  the  mortgage,  the  surplus  would  have  belonged  to  the  mort- 
gagors. The  clause,  therefore,  expressed  only  the  legal  obligation 
resting  upon  the  mortgagee  to  pay  it  over  to  them.  The  provision 
was  no  interference  with  the  right  of  any  creditor  by  appropriate  pro- 
ceedings to  reach  such  surplus  if  any  should  arise.  It  was  held  in 
Delaney  v.  Valentine,  154  N.  Y.  692, '49  N.  E.  65,  that  such  a  clause 
did  not  invalidate  the  mortgage,  whether  the  same  was  given  to  se- 
cure the  mortgagee  alone,  or  to  secure  other  creditors  as  well  as  the 
mortgagee.  That  case  seems  to  dispose  of  this  claim  adversely  to 
the  appellant.  It  may  also  be  said  that  the  property  mortgaged  was 
clearly  insufBcient  to  pay  all  the  debts  secured,  so  that  there  could 
be  no  surplus  anyway.  But,  if  there  should  be  a  surplus,  Bell  would 
in  no  way  be  interested  in  what  became  of  it,  because  his  whole  in- 
debtedness would  have  been  paid  before  such  surplus  arose.  He 
could  not,  therefore,  be  defrauded  by  the  clause  in  the  mortgage  pro- 
riding  for  the  payment  of  the  surplus  to  the  mortgagors. 

It  is  also  claimed  that  the  finding  by  the  court  that  the  mortgage 
was  not  given  with  intent  to  hinder,  delay,  and  defraud  their  credit- 
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ors  was  against  the  weight  of  the  evidence,  and  should  not  be  sn* 
tained.  We  do  not  think,  after  examining  the  record,  that  we  would 
be  justified  in  interfering  with  the  decision  of  the  trial  court  upon 
this  question.  The  same  may  be  said  as  to  the  finding  by  the  court 
of  the  purxwse  of  securing  the  rent  for  two  or  three  mcmths  after  the 
giving  of  the  mortgage.  Its  purpose  was  found  to  be  honest,  and 
we  should  not  interfere  with  that  finding.  More  than  this,  the  prop 
erty  mortgaged  was  all  partnership  property,  and,  so  far  as  appears, 
all  the  partnership  creditors  were  named  in  and  secured  by  the  mort- 
gage. There  were,  it  is  true,  other  creditors,  but  they  were  indi- 
vidual creditors;  and  a  transfer  by  a  co-partnership  cannot  be  set 
aside  at  the  instance  of  co-partnership  creditors  on  the  ground  that 
it  was  made  in  fraud  of  the  individual  creditors  of  the  co-partners. 
Wheel  Co.  v.  Fielding,  101 N.  Y.  510,  5  N.  E.  431 ;  Crook  v.  Rindskopf, 
105  N.  Y.  487,  488, 12  N.  E.  174;  Haynes  v.  Brooks,  116  N.  Y.  487,  22 
N.  E.  1083.  The  court  very  properly  held,  in  view  of  the  authorities, 
that  there  was  nothing  amounting  to  a  general  assignment  madp. 
It  was  largely  a  question  of  fact, — of  intention, — and  was  correctly 
disposed  of  by  the  trial  court.  Tompkins  v.  Hunter,  149  N.  Y.  117, 
43  N.  E.  532;  Dodge  v.  McKechnie,  156  N.  Y.  514,  51  X.  E.  268; 
Delaney  v.  Valentine,  154  N.  Y.  692,  49  N.  E.  65. 

We  conclude  that  the  judgment  appealed  from  should  be  aflSnned, 
with  costs.    All  concur. 


(64  App.  Dtv.  46.) 

PEOPLE  ex  rel.  FLEISCHMANN  v.  OALDWELIi,  Sheriff. 
(Supreme  Court,  Appellate  Division,  Fourth  Departinent.    July  23,  1901.) 

1.   CONSTITOTIONAI.  IiAW— LiBBRTT — CARRIERS— TICKET  BrOKERAQB — PbOFKHTT. 

Laws  1901,  c.  639,  providlDg  that  no  person  shall  sell  a  passage  ticket 
giving  any  right  to  a  passage  on  any  railway  train  unless  he  Is  an 
authorized  agent  of  the  company  running  such  train,  and  has  received  a 
certificate  of  authority  therefor  in  writing  from  such  company,  conilicts 
with  Const  art  1,  I  B,  prescribing  that  no  person  shall  be  deprived  of 
liberty  or  property  witliout  due  process  of  law,  since  it  deprives  citizens 
of  the  liberty  of  engaging  in  the  legitimate  business  of  ticket  brokerage. 

i.  Same— Poi  ICE  Power. 

Such  act  is  not  valid  as  a  police  regulation  of  the  ticket-brokerage  busi- 
ness, since  It  does  not  tend  to  promote  the  health,  comfort,  or  welfare  of 
society. 

9,  Same— Fraud. 

The  fact  that  some  dishonest  persons  have  been  engaged  In  the  ticket- 
brokerage  business,  with  the  result  that  frauds  have  been  perpetrated 
on  both  travelers  and  transportation  companies,  does  not  justify  the 
legislature  in  depriving  every  citizen  of  the  liberty  to  further  engage  to 
such  bustoess.  as  attempted  by  Laws  1901,  c.  639. 

4  Same — Power  of  Leoislatube  to  Control  Carrier. 

Laws  1901,  c.  C39,  prohibiting  private  individuals  from  selling  railroad 
tickets,  and  forbidding  the  officers  of  a  common  carrier  from  supplying 
tickets  for  sale  to  any  other  than  an  authorized  agent.  Is  not  a  valid 
exercise  of  the  power  of  the  legislature  to  regulate  the  conduct  of  a  rail- 
road company's  business  because  It  Is  a  creation  of  the  legislature  utd  • 
common  carrier. 

6.  Sake — Railroad  Ticket  as  Propbrtt. 

Whether  a  railroad  ticket  be  a  token  or  prima  fade  evidence  of  the 
contract  of  carriage,  when  sold  It  belongs  to  the  person  purchasing,  and. 
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nnless  Its  use  ts  In  some  way  limited,  it  has  the  same  quality  as  every 
other  kliid  of  property,  and  to  deprive  the  holder  of  the  right  to  sell  the 
ticket  deprives  him  of  property^ 
Williams,  J.,  dissenting. 

Appeal  from  special  term,  Erie  county. 

Habeas  corpus  by  the  people,  on  the  relation  of  Clarence  Pleisch- 
mann,  against  Samuel  Caldwell,  sheriff  of  Erie  county.  From  a  final 
order  of  the  special  term  of  the  supreme  court  discharging  the  re- 
lator from  arrest,  defendant  appeals.    Affirmed. 

The  relator,  who  for  several  years  has  beeii  engaged  in  the  business  of 
ticket  broker  in  this  state,  was  arrested  on  the  28th  day  of  May,  1901,  and 
on  the  plea  of  not  guilty  was  committed  to  the  custody  of  the  sherlfC  of  Erie 
county  for  having  violated  chapter  639  of  the  Laws  of  1901,  entitled  "An  act 
to  amend  the  railroad  law  in  relation  to  tickets,"  in  that  on  the  23d  day  ol 
May,  1901,  he  sold  a  passage  ticket  giving  the  right  to  a  passage  and  convey- 
ance from  the  city  of  Buffalo,  N.  Y.,  to  the  city  of  Merlden,  Coun.,  over  the 
railroad  of  the  Lehigh  Valley  Railroad  Company  from  Buffalo  to  New  York 
and  over  the  railroad  of  the  New  York,  New  Haven  &  Hartford  Kallroad 
Company  from  New  York  to  Merlden;  the  relator  not  being  at  the  time  an 
anthorlzed  ageut  of  such  railroad  companies,  and  having  no  certificate  of  au- 
thority, in  writing  or  otherwise,  authorizing  or  empowering  him  to  act  as  the 
agent  for  either  of  said  railroad  companies. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

John  G.  MUbarn,  for  appellant. 
Louis  Marshall,  for  respondent. 

McLEXNAN,  J.  The  respondent's  contention  Is  that  chapter 
639  of  the  Laws  of  1901  is  unconstitutional,  and  that,  therefore,  the 
order  discharging  the  relator  was  properly  made.  That  is  the  only 
question  presented  by  this  appeal.  The  act,  so  far  as  it  is  important 
to  note,  provides,  in  substance,  that  no  person  shall  sell  a  passage 
ticket  giving  any  right  to  a  passage  or  conveyance  upon  any  rail- 
way train  unless  he  is  an  authorized  agent  of  the  company  running 
such  train,  and  unless  he  has  received  a  certificate  of  authority 
therefor,  in  writing,  from  such  company.  Chapter  506  of  the  Laws 
of  1897,  which  is  the  same  as  sections  615  and  G16  of  the  Penal  Code, 
relates  to  the  same  subject-matter,  and  is  substantially  the  same,  as 
chapter  639  of  the  Laws  of  1901,  except  that  by  section  616  the  prop- 
erly authorized  agent  of  any  railroad  company  may  purchase  from 
the  properly  authorized  agent  of  any  other  railroad  company  a  ticket 
for  a  passenger  to  whom  he  may  sell  a  ticket  to  travel  over  any 
part  of  the  line  for  which  he  is  the  properly  anthorized  agent,  so  as 
to  enable  such  passenger  to  travel  to  the  place  or  junction  for  which 
his  ticket  reads.  Provision  is  also  made  in  the  section  for  the  re- 
demption of  unused  tickets,  the  details  of  which  it  is  unnecessary  to 
refer  to.  The  sections  of  the  P^ial  Code  above  referred  to  were  con- 
sidered by  the  court  of  appeals  in  People  ex  rel.  Tyroler  v.  Warden 
of  Ci^  Prison,  157  N.  Y.  116,  51  N.  E.  1006,  and  were  held  to  be  un- 
constitutional. In  that  case,  which  was  an  appeal  from  an  order  in 
a  habeas  corpus  proceeding,  the  relator,  who  had  been  engaged  in 
the  citY  of  New  York  in  the  business  of  ticket  broker,  was  arrested 
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for  baring  received  the  sam  of  16.30  as  a  consideration  for  a  passage 
or  conveyance  upon  a  ferryboat,  train,  and  vessel  from  the  city  of 
2few  York  to  the  city  of  Norfolk,  Va.,  and  for  the  procurement  of 
a  ticket  giving  absolute  right  of  passage  and  conveyance  upon  such 
ferryboat,  train,  and  vessel,  he  not  being  at  the  time  an  authorized 
agent  of  the  owners  or  consignees  of  the  vessel,  or  of  the  company 
running  such  train.  The  court  held  that  the  relator  was  improperly 
arrested  and  detained,  and  the  order  remanding  him  to  the  custody 
of  the  sheriff  made  at  the  special  term,  and  affirmed  by  the  appellate 
division,  was  reversed,  and  the  relator  discharged. 

First,  it  is  important  to  ascertain  whether  or  not  the  statute  under 
which  the  relator  in  the  case  at  bar  was  arrested  is,  in  its  scope  and 
meaning,  essentially  the  same  as  the  statute  which  was  condemned 
by  the  court  of  appeals,  and  consequently  subject  to  the  same  con- 
demnation. If  so,  it  will  be  unnecessary,  and  certainly  it  would  not 
be  useful,  to  enter  upon  a  discussion  of  the  general  subject  of  the 
rights  of  transportation  companies  or  of  ticket  brokers  in  the  prem- 
ises. In  any  event,  the  whole  ground  having  been  so  thoroughly 
covered  by  the  discussion  of  the  courts  in  this  and  sister  states,  the 
argument  may  be  considered  as  exhausted,  and  little  more  need  be 
done  than  to  state  the  rule  as  we  deem  it  settled  by  the  latest  dec- 
laration of  the  court  of  appeals  upon  the  subject.  It  is  urged  by 
the  appellant  that  the  vice  in  the  act  of  1897  which  impelled  the 
court  of  appeals  to  declare  it  void  in  the  Tyroler  Case,  supra,  consist- 
ed in  the  fact  that  by  its  terms  it  assumed  to  authorize  the  ticket 
agents  of  any  transportation  company  to  purchase  and  sell  the  pass- 
age tickets  of  all  other  transportation  companies;  in  other  words,  it 
authorized  the  ticket  agent  of  any  transportation  company  to  engage 
in  the  business  of  ticket  broker  as  to  the  passage  tickets  of  all  other 
transportation  companies,  while  it  denied  such  right  to  all  other  citi- 
zens of  the  state;  and  that,  inasmuch  as  such  provision  has  been 
eliminated  from  the  statute  here  under  consideration,  it  is  not  sub- 
ject to  the  criticism  held  to  be  applicable  to  the  former  act.  All 
will  agree  that  the  court  of  appeals  in  the  Tyroler  Case,  supra,  dis- 
tinctly held  that  provision  of  the  act  to  hp  violative  of  article  1,  §  1, 
of  the  state  constitution,  which  provides  that  no  member  of  the  state 
shall  be  disfranchised  or  deprived  of  his  rights  or  privileges,  unless 
by  the  law  of  the  land  and  the  judgment  of  his  peers;  and  also  of 
article  1,  §  6,  of  the  state  constitution,  which  provides  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due  process  of 
law.  After  referring  to  those  provisions  of  the  constitution,  and 
calling  attention  to  numerous  authorities  in  which  the  meaning  of 
those  provisions  has  been  defined,  the  learned  presiding  judge,  who 
wrote  the  opinion  of  the  court,  said: 

"Argument  certainly  la  not  needed,  in  the  light  of  these  decisions,  to  sup- 
port the  assertion  that  the  'liberty'  of  this  relator  and  other  citizens  of  this 
state  to  engage  in  the  business  of  brokerage  In  passage  tickets  is  sought 
to  be  interfered  with  by  the  statute  under  comBlderatlon,  for  brokerage  In 
such  tickets  has  been  a  lawful  business  in  this  state  for  many  years,  and 
many  t)erson8  have  pursued  it.  It  is  still  a  lawful  business,  although  the 
right  to  engage  in  It  Is  limited  to  such  persons  as  may  be  appointed  by  the 
transportation  companies.    The  statute  is,  therefore.  In  contraventi<Hi  of  the 


Digitized  by 


Google 


8up.    Ct.)  PEOPLE   V.  CALDWELL.  657 

State  constltntlon,  and  Is  void,  unlesB  Its  enactment  by  the  legislature  ctHiatl- 
tnted  a  valid  exercise  of  police  power." 

In  reaching  such  conclusion  the  learned  judge  called  attention  to 
the  fact  that  at  the  present  time  great  agencies  are  engaged  in  the 
ncket-brokerage  business,  from  whom  tickets  can  be  purchased  over 
a  great  portion  of  the  transportation  routes  of  the  world;  that  the 
traveling  public  in  large  numbers  have  come  to  make  use  of  the 
facilities  afforded  by  such  agencies,  of  which  there  are  now  very 
many;  and  that,  if  the  statute  under  consideration  is  valid,  all  such 
companies  must  go  out  of  business  in  this  state,  unless  some  trans- 
portation company  shall  deem  it  wise  to  clothe  them  with  authority 
to  act  as  their  agents.  The  evil  which  it  is  suggested  would  follow 
the  enforcement  of  such  a  law  consisted  in  the  fdct  that  under  it 
the  business  of  furnishing  passage  tickets  to  the  traveling  public 
would  be  confined  to  those  persons  who  might  be  employed  and  desig- 
nated as  ticket  agents  by  the  transportation  companies.  The  mere 
words  employed  in  or  eliminated  from  a  statute  cannot  be  the  test 
of  its  true  scope  and  meaning.  If,  under  a  strict  interpretation  of 
the  act  of  1901,  the  same  evils  would  follow  as  under  the  act  of  1897, 
and  which  were  so  pointedly  set  forth  in  the  prevailing  opinion  of  the 
court  in  the  Tyroler  Case,  supra,  it  cannot  be  important  that  the 
provision  of  the  former  act  against  which  the  denunciation  of  the 
court  was  especially  directed  was  omitted  from  the  subsequent  act. 
Under  the  act  of  1897  the  ticket  agents  of  the  Lehigh  VaJley  Rail- 
road Company  not  only  were  authorized  to  sell  its  tickets,  but  in- 
stanter  every  ticket  agent  of  every  other  transportation  company 
in  the  country  became  authorized  to  purchase  and  sdl  snch  tickets, 
and  all  other  persons  were  prohibited  from  engaging  in  such  busi- 
ness. Under  the  act  now  being  considered  it  would  only  be  neces- 
sary for  the  Lehigh  Valley  Railroad  Company  to  go  to  the  expense 
and  trouble  of  constituting  the  other  transportation  companies  its 
agents  for  the  purpose  of  selling  its  tickets,  and  precisely  the  same 
results  would  follow.  In  other  words,  such  corporation  could  say 
to  the  New  York  Central  &  Hudson  River  Railroad  Company,  "We 
constitute  you  our  agents  to  sell  our  tickets,  with  power  to  appoint 
snch  Bubagents  as  you,  in  your  discretion,  may  see  fit,"  and  so  as  to 
every  other  transportation  company  in  the  country,  with  the  result 
that  precisely  the  same  condition  of  things  would  exist,  both  as  to 
the  traveling  public  and  as  to  the  individuals  desiring  to  engage  in 
the  ticket-brokerage  business,  as  would  have  existed  under  the  act 
of  189T  had  it  not  been  declared  void.  The  court  of  appeals  could 
not  have  held,  or  have  intended  to  hold,  that  the  act  which  was 
being  considered  by  them  was  void  because  of  its  terms,  which  per- 
mitted a  certain  class  to  engage  in  the  business  of  brokerage  in 
tickets  to  the  exclusion  of  all  others,  if  the  court  had  deemed  it 
competent  for  the  legislature  to  authorize  the  various  transportation 
companies  to  designate  precisdy  the  same  persons  as  ticket  brokers, 
and  only  those  who  were  referred  to  in  the  statute.  In  such  case, 
the  same  as  under  the  former  statute,  "Cook's  and  Gaze's  are  among 
the  agencies  that  must  go  out  of  business  in  this  state  if  this  statute 
can  live,  unless  some  transportation  company  shall  deem  It  wise  to 
71  N.y.S.— 42 
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«lothe  them  with  authority  to  act  as  its  agents."  We  think  the  de- 
cision in  the  Tyroler  Case,  supra,  must  be  regarded  as  decisive  of  the 
proposition  that  it  is  not  competent  for  the  legislature  to  prohibit 
the  purchase  and  sale  of  passage  tickets  over  transportation  lines, 
when  such  sale  is  not  in  violation  of  any  contract  made  with  the 
transportation  companies  upon  the  sale  of  such  tickets  by  them. 
G?he  decision  not  only  condemns  the  feature  of  the  act  of  1897  to 
which  attention  has  been  called,  and  which  is  not  present  in  the  stat- 
ute now  under  consideration,  but  almost  as  emphatically  its  other 
provisions,  which  are  substantially  re-enacted  by  the  act  of  1901.  In 
the  opinion  of  the  court  it  is  pointed  out  that  ticket  brokerage  as 
a  business  has  been  in  existence  for  years;  that  it  has  been,  and  con- 
tinues to  be,  regarded  as  a  lawful  and  legitimate  business;  that  it 
has  furnished  lucrative  employment  for  a  large  number  of  citizens, 
and  has  proved  to  be  a  great  convenience  to  the  traveling  public ;  and 
it  will  be  readily  seen  that  all  these  desirable  conditions  must  cease 
under  the  present  statute,  the  same  as  .under  the  act  of  1897  had  it 
been  declared  valid.  The  court' then  attempts  to  divine  the' purpose 
of  the  legislature  in  passing  tlie  act  of  1897,  First  it  is  said  it  is 
claimed  "that  the  traveling  public  and  the  transportation  companies 
have  been  so  defrauded  by  the  acts  of  brokers  in  the  selling  of  un- 
used or  alleged  to  be  unused  passage  tickets  as  to  call  for  legislation 
of  a  protective  character,  of  which  this  statute  is  the  outcome"; 
again,  that  the  penal  laws  have  not  jwoven  sniBdent  to  whoUy  pre- 
vent such  frauds;  and  again,  that  it  is  urged  that  the  business  en- 
ables the  transportation  companies  to  engage  in  unfair  competition. 
It  is  shown  most  conclusively  in  the  opinion  -of  the  court  that  the 
remedies  for  these  suggested  evils,  if  they  exist,  are  not  in  procuring 
new  or  additional  legislation,  and  especially  of  the  character  of  the 
act  in  question,  and  they  were  not  regarded  as  of  sufficient  im- 
portance to  justify  it ;  but,  however  that  may  be,  it  must  be  obvious 
that  all  the  suggested  evils  to  which  attention  is  called  would  have 
been  quite  as  effectually  remedied  by  the  act  of  1897,  had  it  been  up- 
held, as  by  the  act  now  being  considered. 

In  discussing  the  police  power,  under  which  it  was  urged  the  stat- 
ute could  stand,  the  court  said:  "That  jwwer  is  very  broad  and 
comprehensive,  and  has  not  as  yet  been  fully  described,  or  its  extent 
plainly  limited,  but  it  is  exercised  to  promote  the  health,  comfort, 
and  welfare  of  society."  It  is  then  pointed  out  that  the  legislation 
complained  of  does  not  and  did  not  fall  within  that  category,  and 
that  such  was  not  its  purpose.  The  purpose  of  the  statute  in  ques- 
tion in  that  respect  cannot  be  regarded  as  differing  in  any  manner 
from  the  statute  which  was  being  considered  by  the  court  of  appeals. 
The  court  in  the  Tyroler  Case  further  said: 

"Nor  can  the  contention  be  tolerated  that,  becanse  there  have  been  in 
times  past  dishonest  persons  engaged  in  the  ticket-brokerage  business,  with 
the  result  that  frauds  have  been  perpetrated  on  both  travelers  and  transporta- 
tion companies,  therefore  the  legislature  can  deprive  every  citizen  engaged 
therein  of  the  'liberty'  to  further  conduct  such  business.  Stringent  rules  un- 
doubtedly may  be  enacted  to  punish  those  who  are  guilty  of  dishonest  prac- 
tices in  the  conduct  of  such  a  business,  and  the  machinery  of  the  law  put  io 
motion  for  its  rigorous  enforcement;   but  to  cnt  up,  coot  and  branch,  a  busi- 
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nees  that  may  be  honestly  conducted  to  the  convenience  of  the  pnbUc  and 
the  profit'of  the  persons  engaged  In  it.  Is  beyond  legislative  power.  If  tiw 
law  were  otherwise,  no  trade,  business,  or  profeaslon  could  escape  destruc- 
tion at  the  bauds  of  the  legislature  If  a  situation  should  arise  that  would 
stimulate  It  to  exercise  its  power,  for  In  every  field  of  endeavor  can  be  found 
men  that  seek  profit  by  fraudulent  processes.  Transportation  ticljets  have 
been  forged,  it  is  said.  So  have  notes,  checlis,  and  bank  bills.  Kailroad  com- 
panies are  no  more  bound  to  honor  forged  ticlcets  than  the  alleged  mnlcer  of 
a  forged  note  Is  bound  to  pay  for  it  An  innocent  person,  who  suffers  by 
parting  with  his  money  on  a  forged  ticket,  has  his  remedy  against  the  ven- 
dor, Just  the  same  as  has  the  bank  that  discounts  a  forged  note.  Such  tn- 
stancm  might  be  multiplied,  but  it  would  serve  no  good  purpose,  for  it  la 
well  known  that  no  business  can  be  suggested  through  which  Innocent  par- 
ties may  not  be  occasionally  victimized.  But  because  of  that  fact  honest 
men  cannot  be  prevented  from  engaging  In  their  chosen  occupations." 

This  language,  and  all  of  it,  applies  with  equal  force  to  the  law  of 
1901  as  to  the  law  of  1897,  with  respect  to  which  it  was  used.  And, 
finally,  after  calling  attention  to  ail  the  arguments  advanced  in  sup- 
port of  the  proposition  that  the  enactment  of  the  statute  of  1897 
was  a  proper  and  legitimate  exercise  of  the  police  power  of  the  state,, 
the  court  said: 

"I  have  now  called  attention  to  all  the  arguments  that  have  been  advanced 
in  support  of  the  claim  that  the  provisions  of  the  statute  under  consideration 
are  so  evidently  Intended  for  the  public  good  as  to  constitute  a  valid  exer- 
cise of  the  police  power  by  the  legislature,  and  those  arguments  seem  so 
wholly  without  merit  as  to  suggest  that  they  constitute  a  mere  pretext  put 
forward  to  uphold  legislation  hostile  to  tbe  'liberty'  of  the  citizen,  as  'Uiat 
word  is  used  in  the  constitution." 

An  examination  of  the  dissenting  opinions  in  the  Tyroler  Case, 
supra,  which  exhaustively  discuss  every  feature  of  the  interesting 
question  involved,  it  seems  to  us  can  leave  no  doubt  that  it  was  the 
understanding  of  the  learned  judges  who  wrote  those  opinions  that 
the  majority  of  the  court  had  determined  and  intended  to  hold  that 
the  act  of  1897,  in  its  entire  scope  and  meaning,  was  void  and  uncon- 
stitutional. Such,  also,  was  the  interpretation  put  upon  the  decision 
of  the  court  by  Mr.  Justice  Q-ildersleeve  in  the  case  of  People  v. 
Hagan,  71  N.  Y.  Supp.  461,  recently  decided  by  him.  In  the  opinion 
in  that  case  the  learned  justice  said: 

"The  relator  was  a  broker  in  passage  tickets,  and.  If  he  could  not  be- 
molested  as  such,  under  the  act  of  1897,  I  fail  to  see  how  he  can  be  punished 
under  the  act  of  1901  for  the  same  offense.  The  two  acta  are  largely  Identical, 
and.  In  the  respects  now  under  consideration,  must  be  held  to  be  uiironstitu- 
tional  by  virtue  of  the  doctrine  laid  down  by  the  highest  court  of  this  stat» 
In  the  case  above  cited."    People  ex.  rel.  Tyroler  v.  Warden  of  Prison,  supra> 

As  before  said,  we  have  not  deemed  it  necessary  or  useful  to  enter 
upon  a  discussion  of  the  merits  of  the  controversy  which  has  arisen 
because  of  the  enactment  of  the  statutes  referred  to,  or  on  account 
of  similar  legislation  by  the  legislature  of  other  states,  but  have 
simply  endeavored  to  ascertain  whether  or  not  the  precise  question 
involved  in  this  case  has  been  passed  upon  and  decided  by  the  court 
•  of  last  resort  in  this  state;  and  have  reached  the  conclusion  that  the 
decision  in  the  Tyroler  Case,  supra,  is  decisive  of  the  case  at  bar, 
and  that  chapter  639  of  the  Laws  of  1901,  under  which  the  relator 
was  arrested,  is  unconstitutional  and  void. 
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It  is  proper,  however,  that  two  points  urged  by  the  learned  counsel 
for  the  appellant,  upon  which  considerable  stress  seems  to  have  been 
laid  as  the  foundation  of  his  argument,  should  be  especially  referred 
to  in  this  connection.  It  is  said,  in  the  flrst  place,  that  the  legisla- 
ture has  undoubted  power  to  regulate  the  conduct  of  its  business  by 
a  railroad  company,  because  it  is  a  creation  of  the  legislature,  and  a 
common  carrier.  That  may  be  true,  but  we  do  not  see  how  it  applies 
to  this  statute  in  any  way.  This  statute  limits  the  right  of  private 
individuals  to  sell  railroad  tickets.  It  forbids  the  passenger  agent 
or  any  other  officer  of  a  common  carrier  to  supjdy  tickets  for  sale  to 
any  other  than  a  regularly  authorized  agent,  but  in  no  respect  what- 
ever except  that  does  it  limit,  regulate,  control,  or  affect  in  any 
degree  any  railroad  company  or  other  common  carrier  with  respect 
to  its  business  of  transporting  passengers,  or  to  the  issue  of  its  tick- 
ets; so  that,  granting  to  the  legislature  the  greatest  possible  power 
to  control  the  business  of  a  railroad  company,  this  statute  cannot  be 
considered  in  any  respect  to  be  an  exercise  of  that  power.  A  com- 
mon carrier  of  passengers  may  now  limit  the  use  of  a  ticket  to  the 

'day  of  its  date  (Elmore  v.  Sands,  54  N.  Y.  512,  13  Am.  Rep.  617),  or 
provide  that  it  shall  only  be  used  for  a  continuous  passage  (Hill  v. 
Railroad  Co.,  63  N.  Y.  101),  or  insert  other  reasonable  conditions, 
which,  if  called  to  the  attention  of  a  passenger,  creates  the  presump- 
tion that  he  accedes  to  their  terms  (Rawson  v.  Railroad,  48  N.  Y.  212, 
8  Am.  Rep.  543).  It  might,  in  terms,  make  its  tickets  nontrans- 
ferable. H  it  chose  to  do  those  things,  its  action  would,  to  a  very 
considerable  extent,  prevent  the  sale  of  its  tickets  by  any  one  except 
its  own  agents.  The  legislature  might  undoubtedly  require  that 
these  or  similar  conditions  be  put  upon  the  tickets,  so  that  they 
should  not  be  transferable;  and,  if  they  attempted  to  do  that,  the 
business  of  ticket  scalping  would  be  to  a  very  considerable  extent 
destroyed.  But  nothing  in  this  statute  can  operate  in  any  possible 
way  to  affect  the  action  of  any  common  carrier,  except  in  the  one 
particular  specified. 

It  is  claimed,  too,  that  a  railroad  ticket  is  not  property,  and  for 
that  reason  to  take  away  the  right  of  the  holder  of  one  to  sell  it  if  he 
wishes  does  not  deprive  him  of  any  property.  There  is  no  authority 
for  that  proposition.  It  was  held  in  Hibbard  v.  Railroad  Co.,  13 
N.  Y.  455,  that  a  passensrer  was  bound  to  show  his  ticket  when- 
ever requested  by  the  conductor  to  do  so.  Nothing  else  was  decided 
by  that  case.  It  was  quite  true  that  one  of  the  judges,  in  delivering 
the  opinion  of  the  court,  said  that  the  ticket  remained  the  property 
of  the  railroad  company;  but  no  such  proposition  was  necessary  to 
the  decision  of  the  case,  and  it  was  not  assented  to  by  the  other 
judges.  It  was  held  in  Quimby  v.  Vanderbilt,  17  N.  Y.  306,  72  Am. 
Dec.  469,  that  a  railroad  ticket  was  a  token,  rather  than  a^  contract; 
but  no  one  suggested  that,  whatever  it  was,  it  did  not  belong  to  the 
person  who  paid  for  it,  and  received  it  from  the  railroad  company. 
The  same  thing  was  held  in  the  case  of  Rawson  t.  Railroad  Co.. 
supra,  and  in  that  case  it  was  said  that  a  notice  printed  upon  the 

.  back  of  a  ticket,  called  to  the  attention  of  the  passenger,  was  evi- 
dence of  the  contract  of  sale. 
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In  Nealon  v.  Railroad  Ck).,  5  N.  Y.  St  Rep.  256,  the  general  term  of 
the  Fifth  department  held  that  a  notice,  printed  upon  a  ticket,  that 
the  defendants,  in  issuing  it,  acted  merely  as  agent  for  the  connect- 
ing company,  was  a  part  of  the  contract,  and  the  defendant  was 
entitled  to  the  benefit  of  it.  In  Hibbard  v.  Railroad  Co.,  supra,  the 
same  judge  who  held  that  a  ticket  was  the  property  of  the  railroad 
company  also  said  that  it  was  as  good  in  the  hands  of  a  stranger  as 
it  was  in  the  hands  of  the  person  who  paid  for  it.  It  is  evident  that, 
whatever  may  be  the  nature  of  the  arrangement  which  is  evidenced 
by  the  ticket,  whether  it  be  a  token  or  prima  facie  evidence  of  a  con- 
tract, when  the  ticket  is  sold  it  belongs  to  the  person  who  buys  it; 
and,  unless  its  use  is  in  some  way  limited,  it  has  the  same  quality  as 
every  other  kind  of  property.  It  follows  that  the  order  appealed 
from  should  be  affirmed. 

Order  affirmed,  with  f  10  costs  and  disbursements.  All  concur, 
except  WILLIAMS,  J.,  who  dissents. 


(64  App.  Dlv.  S&) 

TOUHBT  ▼.  CITT  OP  ROCHESTER. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  23,  1001.) 

L  MuMioiPAii  Corporations— Dbfkctive  Sidewalks— Notice— Injukies. 

Under  Rochester  city  charter  (Laws  1880,  c.  14,  i  218),  providing  that 
the  city  shall  not  be  liable  for  any  Injury  from  a  defective  sidewalk  un- 
less actual  notice  of  Its  condition  has  been  given  the  city  oflOicers  a  rea- 
sonable time  before  the  injury,  and  the  officer  having  charge  of  the  high- 
ways shall  have  power  to  repair  any  sidewalk,  where  the  property  owner 
neglects  to  do  so  for  five  days  after  written  notice  has  been  served  on  him, 
notice  to  the  superintendent  of  repairs  of  the  defective  condition  of  a 
sidewalk  at  the  time  of  a  notice  to  the  property  owners,  only  four  days 
before  an  Injury,  was  Insufficient  to  charge  the  city  with  negligence  In 
failing  to  repair  it 

2.  Same — Notice  to  Sidewalk  Inspectors. 

Knowledge  of  the  defective  condition  of  a  sidewalk  by  a  sidewalk 
lnsi>ector  appointed  by  the  executive  board,  having  no  authority  to  make 
repairs,  but  only  charged  with  the  duty  of  inspecting  sidewalks,  and 
notifying  property  owners  to  repair  the  defect  and  If  not  so  repaired  In 
five  days  to  report  the  fact  to  the  foreman  of  repairs  or  the  chief  in- 
spector, who  had  authority  to  make  repairs,  is  not  sufficient  notice  to 
officers  having  charge  of  the  highways,  within  the  requirements  of  the 
charter. 

&  Same  —Actions— Instructions. 

Where,  In  an  action  for  Injuries  from  a  defective  sidewalk,  it  appeared 
that  a  defect  of  which  notice  had  been  given  to  the  city,  was  several 
feet  from  the  one  which  caused  the  Injury,  and  had  been  repaired  before 
the  Injury,  it  was  not  error  to  refuse  plalntlfT's  request  to  instruct  that 
the  Jury  might  consider  whether  notice  of  the  condition  of  the  sidewalk 
had  been  given,  and  whether  it  was  repaired  thereafter  and  before  the 
accident  as  not  based  on  evidence. 

Appeal  from  trial  term,  Monroe  county. 

Action  for  injuries  by  Martin  Touhey  against  the  city  of  Roches- 
ter. From  a  judgment  in  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

Ai^ued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  RUMSEY,  JJ. 
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Eogene  Van  Voorhis,  for  appellant. 

Porter  M.  French,  Corp.  Couusel,  for  respondent. 

McLEXNA2^,  J.  The  plaintiff  claims  that  on  the  night  of  the  25th 
day  of  August,  1893,  while  walking  upon  the  northerlj  sidewalk  on 
University  avenue,  one  of  the  public  streets  of  the  defendant,  in 
front  of  property  owned  by  the  New  York  Central  &  Hudson  River 
Bailroad  Company,  at  a  point  about  100  feet  east  of  its  car  shops,  a 
board  in  the  sidewalk  gave  way,  and  he  was  precipitated  into  a  hole 
beneath,  was  thrown  down,  and  received  serious  and  permanent 
injuries,  and  without  any  fault  or  negligence  on  his  part;  that  the 
sidewalk  was  in  a  defective,  unsafe,  and  dangerous  condition  at  the 
time  in  question,  and  had  been  for  a  long  time  prior  to  the  accident, ' 
to  the  knowledge  of  the  defendant;  and  that  actual  notice  of  such 
unsafe  or  dangerous  condition  had  been,  given  to  the  officers  of  the 
defendant  at  such  time  prior  to  the  accident  that,  in  the  reasonable 
discharge  of  their  duty,  they  should  have  repaired  and  remedied  the 
same.  Upon  the  trial  of  the  action  substantially  three  issues  or 
questions  of  fact  were  submitted  to  the  jury:  First,  was  the  defend- 
ant negligent  in  permitting  the  sidewalk  to  remain  and  be  in  the 
condition  in  which  it  was?  Second,  was  the  plaintiff  guilty  of  con- 
tributory negligence?  And,  third,  had  actual  notice  of  the  unsafe 
or  dangerous  condition  of  the  walk  been  given  to  the  officers  baring 
charge  of  the  street  of  the  city  a  reasonable  time  before  the  hai^ien- 
ing  of  such  injury,  as  required  by  the  charter  of  the  defendant,  being 
section  218  of  chapter  14  of  the  Laws  of  1889?  The  jury  were  in- 
structed, in  substance,  that,  if  all  or  any  one  of  such  questions  were 
answered  favorably  to  the  defendant,  the  plaintiff  could  not  recover. 

The  only  controversy  arises  ove-  the  manner  in  which  the  third 
proposition  was  submitted  by  the  learned  trial  court,  and  we  may 
assume,  for  the  purposes  of  this  appeal,  that  the  evidence  upon  the 
two  other  propositions  was  such  as  to  entitle  the  plaintiff  to  recover, 
provided  lie  jury  had  answered  the  third  proposition  favorably  to 
him.  It  is  therefore  only  neeeessry  npon  tiiis  appeal  to  determine 
whether  or  not  reversible  error  was  committed  by  the  learned  trial 
court  in  the  submission  of  the  question,  had  the  officers  of  the  defend- 
ant actual  notice  of  the  condition  of  the  sidewalk  in  question  for  a 
reasonable  time  prior  to  the  accident? 

The  section  of  the  charter  provides: 

"The  city  of  Rochester  shall  not  be  liable  for  any  Injury  caused  by  such 
sidewalk  or  any  road  being  out  of  repair,  or  unlawfully  obstrneted  or  (Janjcer- 
OU9  from  snow  or  ice,  unless  actual  notice  of  the  unsafe  or  dangerous  condi- 
tion thereof  has  been  given  to  the  city  officers  having  charge  of  the  high- 
ways, a  reasonable  time  before  the  happening  of  any  such  Injury." 

The  charter  also  provides: 

•"The  executive  board,  superintendent  of  streets  or  other  officer  or  body  hav- 
ing charge  of  the  highways  within  said  city,  shall  have  power  to  repair  any 
sidewalk  where  the  owner  of  the  property  shall  neglect  or  refuse  to  repair 
the  same  for  five  days  after  written  notice  so  to  do  has  been  served  upon 
him." 

It  appeared  that  the  street  department  of  the  city  of  Rochester 
was  under  the  control  of  an  executive  board,  composed  of  three 
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memberB  and  a  superintendent  of  streets  appointed  by  thenu  The 
inspection  of  sidewalks  was  left  to  a  large  number  of  sidewalk  in- 
spectors, also  appointed  by  the  executive  board,  who  were  charged 
with  the  duty  of  inspecting  the  sidewalks  of  the  city,  and,  when 
defects  were  discovered,  to  serve  notice  upon  the  abutting  property 
owners,  requiring  them  to  remedy  the  defects  within  Ave  days.  lu 
case  the  property  owner  did  not  make  such  repairs  within  that  time, 
it  was  the  duty  of  the  inspector  to  report  the  fact  to  a  foreman  of 
repairs  or  chief  inspector,  who  was  in  charge  of  the  repair  gang,  and 
who  had  authority  to  make  such  repairs,  and  the  cost  thereof  then 
became  a  charge  and  lien  upon  the  abutting  property. 

The  evidence  tended  to  show  that  at  the  time  of  the  accident  in 
question,  and  for  a  year  or  more  prior  thereto,  one  Moore  was  su- 
perintendent of  repairs,  and  a  Mr.  Sontag  was  inspector  of  sidewalks; 
that  on  the  1st  day  of  August,  1893,  Sontag  served  a  notice  upon  the 
New  York  Central  &  Hudson  Eiver  Bailroad  Company,  stating,  in 
substance,  that  the  sidewalk  in  question  wa»  out  of  repair,  and  call- 
ing upon  the  company  to  repair  the  same.  The  notice  was  in  writing, 
was  upon  a  form  furnished  to  sidewalk  inspectors  by  the  executive 
board,  and  was  signed  by  Sontag  as  inspector.  Mr.  Sontag;  who  was 
called  as  a  witness  on  behalf  of  the  plaintiff,  testified  that  after  five 
days  had  elapsed  from  the  date  of  the  SM^ce  of  the  notice  by  him 
he  again  examined  the  sidewalk,  and  found  that  it  had  not  been  re- 
paired, and  that  thereupon  he  reported  the  matter  to  Moore,  the  fore- 
man, who  had  authority  to  repair  the  sidewalk  in  question.  The 
walk  was  not  repaired,  and  upon  the  21st  day  of  August  Sontag 
served  a  second  notice  upon  the  railroad  company,  by  the  direction  of 
Moore.  At  the  time  of  the  trial  Moore  was  dead,  and  it  appeared 
that  soon  after  the  accident  occurred  Sontag  made  an  afQdavit,  in 
which  he  stated  that  he  had  never  called  the  attention  of  Moore  or 
of  any  other  officer  of  the  city  of  Rochester  to  the  fact  that  the 
sidewalk  in  question  was  out  of  repair.  The  learned  trial  court, 
therefore,  submitted  the  question  of  fact  to  the  jury  whether  or  not 
Sontag  had  notified  Moore,  the  superintendent  of  repairs,  of  the  de- 
fective condition  of  the  sidewalk,  as  testified  to  by  him;  and  charged 
the  jury  that,  if  they  believed  Sontag's  testimony  in  that  regard, 
the  requirements  of  the  statute  requiring  actual  notice  to  be  given 
to  "the  city  officers  having  charge  of  the  highways,  a  reasonable  time 
before  the  hai^ening  of  any  such  injury,"  had  been  complied  with, 
and  charged,  in  substance,  that  if  such  information  had  not  been 
given  by  Sontag  to  Moore  the  plaintiff  was  not  entitled  to  recover; 
and  the  court  further  charged  that,  even  if  Moore  had  notice  of  the 
defective  condition  of  the  sidewalk  on  the  21st  day  of  August,  only 
four  days  before  the  accident,  that  was  not  such  reasonable  time  as 
would  charge  the  defendant  with  negligence,  in  case  the  walk  was 
not  repaired  between  that  day  and  the  time  of  the  accident. 

It  is  clear  that  the  jury  by  its  verdict  found  that  Sontag,  the  side- 
walk inspector,  did  not  inform  Moore  of  the  condition  of  the  walk  at 
the  expiration  of  the  five  days  after  serving  the  first  notice  upon  the 
railroad  company,  as  testified  to  by  him,  and  we  think  the  learned 
trial  court  properly  held  that,  even  if  Moore  had  knowledge  of  the 
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defective  condition  of  the  walk  only  four  days  before  the  accident, 
the  defendant  was  not  chargeable  with  negligence  for  failure  to 
repair  the  sidewalk  within  that  time,  because,  under  the  provisions 
of  its  charter,  the  city  had  no  authority  to  make  such  repairs  until 
five  days  after  notice  had  been  served  upon  the  railroad  company, 
and  it  had  failed  to  make  such  repairs,  and  it  would  be  unreasonable 
to  charge  the  defendant  with  negligence  on  account  of  omitting  to 
do  an  act  which  it  had  no  authority  to  do  under  the  provisions  of  its 
charter. 

The  learned  counsel  for  the  appellant  contends  that  the  knowledge 
of  the  defective  condition  of  the  sidewalk  by  Sontag,  the  sidewalk 
Inspector,  and  which  indnced  him  to  serve  the  first  notice  of  such 
defects  upon  the  railroad  company,  was  sufficient  to  chaise  the  de- 
fendant, even  if  he  did  not  notify  Moore,  as  testified  to  by  him;   that 
Sontag  was  in  fact  the  agent  of  the  executive  board ;  was  authorized 
to  act  for  it,  and  give  notice  to  property  owners  of  defects  in  side- 
walks, in  the  name  of  the  board  or  of  the  street  superintendent;  and 
that  his  knowledge  of  such  defects  was  the  knowledge  of  the  exec- 
utive board,  and  was  sufficient  in  that  regard  to  establish  liability 
on  the  part  of  the  defendant.  We  think  the  proposition  is  untenable, 
and  that  the  evidence  so  far  referred  to  was  insufficient  to  prove 
actual  notice  to  the  officers  of  the  city  having  charge  of  the  high- 
ways, unless  the  jury  believed  the  testimony  of  Sontag,  in  which 
he  stated  that  he  had  notified  Moore  of  the  condition  of  the  walk  in 
question  five  days  after  the  Ist  day  of  August,  the  date  when  the 
first  notice  was  served  upon  the  railroad  company.    Sontag  had  no 
authority  to  repair  the  sidewalk  in  question,  or  any  of  the  other  side- 
walks in  the  city.    His  only  duty,  as  we  have  seen,  was  to  examine 
the  sidewalks,  discover  defects  if  they  existed,  serve  notice  upon  the 
property  owners  of  such  defects,  and,  if  such  defects  were  not  reme- 
died within  five  days,  to  notify  the  superintendent,  to  the  end  that 
he  might  make  the  needed  repairs,  which  he  was  authorized  to  do, 
and  thus  make  them  a  charge  upon  the  abutting  property. 

We  think  this  proposition  must  be  regarded  as  settled  by  the 
decision  in  the  case  of  Smith  v.  City  of  Rochester  (Sup.)  19  N.  Y. 
Supp.  459.  In  that  case  the  plaintiff  offered  to  show  by  a  witness 
that  he  was  one  of  the  sidewalk  inspectors  of  the  city  at  the  time  of 
the  accident,  and  that  in  the  performance  of  his  duty  as  such  in- 
spector he  passed  by  the  place  in  question,  and  saw  its  condition  on 
the  day  of  the  accident;  that  he  was  appointed  such  inspector  by 
the  executive  board;  and  that  his  duty  was,  among  other  things, 
to  examine  the  sidewalks,  and  ascertain  for  the  executive  board 
whether  or  not  the  same  were  out  of  repair  or  in  a  dangerous  condi- 
tion. It  was  held  that  such  knowledge  on  the  part  of  the  inspector 
was  not  chargeable  to  the  executive  board,  under  the  provisions  of 
the  statute.    The  court  said : 

"But  the  knowledge  of  the  inspector  cannot  be  Imputed  to  the  members 
of  the  executive  board,  under  any  rule  of  law  with  which  we  are  acqnalnted. 
The  members  of  the  executive  board  are  themselves  but  mere  agents  of  the 
municipality,  and  the  statute  has  seen  fit  absolutely  to  say  that  a  municipal 
corporation  shall  not  be  liable  for  injuries  of  this  character  unless  actual 
notice  has  been  brought  home  to  the  executive  board.    This,  of  courB*.  does 
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not  mean  that  a  formal  notice  shall  be  served  upon  each  or  any  member  of 
thie  board.  It  is  suflJclent  that  they  have  knowledge  of  the  defects  a  reason- 
able time  before  the  Injuries  complained  of  were  received  to  enable  an  action 
to  be  maintained,  but  the  knowledge  of  any  other  person  whom  they  may 
employ  is  not  Imputable  to  the  board  ontU  It- is  In  some  way  brought  to  their 
attention."  ' 

In  the  case  of  Sprague  v.  City  of  Rochester,  159  N.  T.  26,  53  N.  E. 
697,  it  was  held  that  a  liberal  construction  of  the  statute  was  pi'oper, 
and  that  "city  officers"  should  be  held  to  include  "any  person  having 
charge  of  the  highways,  by  authority  of  the  power  of  superintendence 
delegated  to  him  by  the  executive  board." 

It  was  further  said  at  page  28, 159  N.  Y.,  and  page  700,  63  N.  E.: 

"We  think  that  notice  of  defects  in  sidewalks  given  to  a  foreman  of  side- 
'walks,  clothed  with  general  power  to  repair  throughout  a  large  district  of  the 
city,  is  notice  to  a  city  ofScer  having  charge  of  the  highways,  within  the 
meaning  of  the  charter.  This  construction  gives  the  city  protection  against 
Imputed  negligence,  without  relieving  it  from  actual  negligence,  and  thus 
fulfills  the  purpose  of  the  statute." 

In  the  case  at  bar,  as  we  have  seen,  no  such  conditions  existed. 
Sontag,  the  "sidewalk  inspector,"  so  called,  was  not  authorized  to  re- 
pair,— had  no  power  so  to  do.  He  was  simply  employed  to  discover 
defects,  give  notice  te  the  property  owners  if  defects  were  found,  and, 
in  case  they  failed  to  comply  with  the  requirements  of  the  notice,  to 
report  such  fact  to  the  superintendent  or  chief  inspector,  to  the  end 
that  he  might  remedy  the  defect.  Any  other  interpretation  of  the 
statute  would  clearly  nullify  the  intent  and  purpose  of  the  legisla- 
ture. If  it  should  be  held  that  actual  notice  of  a  defective  sidewalk 
to  any  one  of  the  numerous  sidewalk  inspectors  employed  by  the  city, 
none  of  whom  had  authority  to  make  repairs,  or  do  any  act  in  that 
regard,  is  equivalent  to  giving  such  notice  to  officers  having  charge 
of  the  highways,  the  words  of  the  statute  would  be  meaningless,  and 
would  not  afford  the  city  the  protection  clearly  intended. 

It  is  urged,  however,  on  the  part  of  the  appellant,  that  there  was 
testimony  which  tended  to  show  that  in  the  fall  of  1892  one  Durant 
notified  Aldridge,  who  was  a  member  of  the  executive  board,  of 
the  defective  condition  of  the  sidewalk  in  question,  and  that  snch 
defective  condition  had  continued  until  the"  time  of  the  accident, 
and  the  court  was  asked  by  appellant's  counsel  to  chaise  "that  the 
jury  may  consider  as  to  whether  Durant  gave  notice  to  Aldridge, 
a  member  of  the  executive  board,  as  to  the  condition  of  the  sidewalk 
in  1892,  and  as  to  whether  the  sidewalk  was  repaired  after  that  time, 
and  before  the  accident  to  the  plaintiff."  The  request  was  declined, 
and  the  appellant's  counsel  duly  excepted.  We  think  the  request 
was  not  proper,  and  was  properly  declined,  for  severa*!  reasons: 
First,  it  appears  by  the  evidence  of  Durant,  who  testified  that  he 
gave  the  information  to  Aldridge,  that  about  three  months  after 
he  had  such  talk  he  noticed  that  the  sidewralk  which  he  referred  to 
had  been  repaired.  He  noticed  that  new  planks  had  been  put  in 
where  they  had  been  broken.  "They  had  some  one  there  repairing 
the  walk  about  three  months  after  I  reported  to  Aldridge."  He 
further  stated  that  after  these  repairs  had  been  made  he  did  npt  no- 
tice any  loose  boards.    From  reading  the  evidence  of  Durant,  it  la 
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impossible  to  conclude  that  tbe  defects  in  the  sidewalk  which  he  re- 
ported in  the  fall  of  1892  existed  at  the  time  of  the  accident,  or  for 
any  considerable  length  ol  time  after  he  informed  Aldridge  of  the 
defective  condition  of  the  walk.  It  is  tme  the  walk  waa  not  relsid 
or  put  in  perfect  condition,  but 'it  cannot  be  said  that  the  defects 
which  were  reported  to  Aldridge  by  Durant  were  not  remedied  be- 
fore tbe  accident  occurred.  Again,  it  appears  that  the  accident  did 
not  occur  upon  that  part  of  the  walk  reported  by  Durant  to  Aldridge 
as  being  out  of  repair.  The  evidence  of  Durant — and  it  is  the  only 
evidence  ux>on  the  question — is  to  the  effect  that  he  reported  to 
Aldridge  that  the  sidewalk  was  out  of  repair  in  front  of  the  car  ^ops 
of  the  New  York  Central  Railroad  Company;  that  the  walk  was  in 
bad  repair  there.  The  evidence  in  the  case  clearly  shows  that  the 
accident  occurred  at  least  100  feet  from  the  easterly  end  of  the  car 
shops,  although  in  front  of  the  property  owned  by  the  railroad  com- 
pany. So  that,  if  it  be  assumed  that  Durant  notified  Aldridge  of  the 
condition  of  the  walk  in  front  of  the  car  shops,  it  cannot  be  said  that 
he  had  actual  notice  of  the  condition  of  the  walk  100  feet  distant, 
or  at  the  place  where  the  accident  in  question  occurred.  We  con- 
clude that  the  testimony  of  Durant  in  regard  to  his  conversation  with 
Aldridge  raises  no  issue  of  fact  ui>on  which  a  verdict  against  the  de- 
fendant could  be  based,  and  that  such  evidence  was  not  material  or 
proper  to  be  considered  by  the  jury,  and  therefore  that  no  error  was 
committed  by  the  learned  trial  court  in  refusing  to  charge  as  re- 
quested. 

No  other  ruling  has  been  called  to  our  attention  which  presents 
reversible  error  or  requires  discussion.  All  the  issne*  raised  by  the 
evidence  were  fairly  presented  to  the  jury  by  the  learned  trial  cowrt, 
and  thfflrverdict  nponthese  issnes,  which  was  adverse  to  the  plaintiff, 
we  think  should  be  regarded  as  conclusive.  It  follows  that  the  judg- 
ment and  order  appealed  from  should  be  affirmed,  with  costs. 

Judgment  and  order  affirmed,  with  costs;    All  concur; 


(63  App.  Div.  597.) 

LAPHAM  V.  SCOFIELD. 
(Supreme  Court,  Appellate  Dirislon,  Fourth  Department.    Jxiiy  23,  1001.) 

L  Rights  of  Mohtgaqeb— Priob  Lease — Ammoht — Rents  akd  Profitb. 

Where  a  mortgage  was  executed  under  a  decree  awarding  alimony  to 
mortgagor's  wife,  to  secure  such  alimony,  the  rights  of  the  mortgagee 
were  subsequent  to  those  of  an  assignee  of  a  lease  executed  prior  to  tbe 
mortgage,  and  of  which  the  mortgagee  had  actual  notice  at  the  time  the 
mortgnge  was  executed. 

t.  Samb—Pobeclosurb— Right  to  Presbnt  Valob  of  ANNurrr. 

•  Where  a  mortgage  to  secure  Installments  of  alimony  provided  that  on 
default  in  any  Installment  the  mortgagee  coufd  foreclose,  and,  out  of  the 
moneys  arising  from  the  sale,  retain  the  amount  then  due,  and  that  the 
surplus  should  be  paid  into  court  subject  to  such  order  as  the  court  might 
make  to  secure  Installments  of  alimony  thereafter  to  accrue,  the  mort- 
gagee had  no  right  on  the  sale  of  the  premises  to  have  the  present  value 
of  the  installments,  as  computed  according  to  mortality  tables,  paid  to 
her,  but  was  only  entitled  to  such  amount  as  might  be  due  at  the  time 
of  the  sale,  and  the  balance  should  be  invested  according  to  the  orovi- 
sioDS  of  the  mortgage. 
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Appeal  from  special  terni,  Yates  county. 

Action  by  Kaiuleen  H.  M.  B.  Lapbaiu  against  Beuben  A.  Scofleld, 
as  receiver,  etc.  From  a  decree  in  favor  of  plaintifl,  defendant  ap- 
peals.   Modified. 

Argned  before  ADAMS,  P.  J.,  and  McLENKAN,  SPBIN&,  WIL- 
IXAMS,  and  EUMSEY,  JJ. 

George  S.  Sheppard,  for  appellant. 
Jobn  Van  Voorhis,  for  respondent. 

BUMSEY,  J.  This  action  was  brought  to  reform  a  mortgage  made 
by  George  H.  Lapham  to  the  plaintiff,  and  to  foreclose  it  as  reformed. 
Several  defendants  other  than  the  appellant  answered  in  the  action, 
but  against  all  these  defendants,  as  well  as  against  the  appellant, 
the  plaintiff  succeeded.  None  of  the  other  defendants,  however,  has 
appealed;  and  the  case  comes  here  solely  upon  the  objections  raised 
by  Scofleld,  the  appellant,  who  is  the  receiver  of  the  First  National 
Bank  of  Penn  Yan.  The  facts,  which  are  substantially  undisputed, 
are  that  the  plaintiff  was  the  wife  of  George  H.  Lapham;  that  on  the 
5th  of  August,  1898,  she  had  begun  an  action  against  him,  asking 
for'  a  separation,  and  for  a  proper  and  suitable  allowance  for  her 
maintenance  and  support;  that  a  trial  was  had  in  that  action,  and  on. 
the  19th  of  June,  1899,  a  judgment  was  entered  decreeing  a  separa- 
tion, and  requiring  Lapham  to  pay  to  the  plaintiff  the  sum  of  ^600 
annually  for  her  support  during  her  life,  in  equal  quarterly  install- 
ments, and  to  deliver  to  her  a  mortgage  upon  his  homestead  in  the 
village  of  Penn  Yan  to  secure  the  payment  of  the  allowance.  On 
the  26th  of  June,  1899,  Lapham  executed  the  mortgage,  intending 
to  comply  with  the  provisions  of  the  judgment.  As  a  matter  of  fact, 
however,  the  property  intended  to  be  covered  by  the  mortgage  was 
not  all  included  in  the  description  in  the  mortgage;  a  portion  of  the 
land  being  left  out  by  mistake.  An  installment  of  this  alimony,  of 
$150,  which  fell  due  on  the  1st  of  January,  1900,  and  another  failing 
due  on  the  Ist  of  April  in  the  same  year,  were  not  paid ;.  and  there- 
upon this  action  was  brought  to  reform  the  mortgage  to  change  the 
description  so  as  to  include  all  the  land  intended  to  be  covered  by  it, 
and  to  foreclose  it  as  reformed.  The  appellant  was  the  receiver  of 
the  First  National  Bank  of  Penn  Yan,  of  which  bank  Lapham  had 
been  president  for  many  years.  In  the  month  of  February,  1899, 
Lapham,  who  then  lived  upon  the  premises  afterwards  mortgaged, 
rented  them  to  Emma  L.  Allen  for  a  term  of  three  years,  by  a  lease 
executed  on  that  day.  Mrs.  Allen  was  in  possession  of  the  property 
under  this  lease  at  the  time  the  mortgage  was  made.  Before  the 
execution  of  the  mortgage,  Lapham,  who  was  heavily  indebted  to  the 
bank,  executed  and  delivered  to  Rcofiold,  as  receiver  of  the  bank, 
an  assignment  of  the  lease,  transferring  all  his  right,  title,  and  in- 
terest in  the  lease,  and  Scofleld  was  in  possession  of  the  lease  undw 
that  assignment  at  the  time  this  action  was  bep^un.  The  complaint 
of  the  plaintiff  alleged  that  the  lease  and  Scofleld's  interests  under 
it  were  subordinate  to  her  rights  as  mortgagee.  This  was  denied  by 
Scofleld,  who  insisted  that  his  interests  in  the  lease,  being  prior  to 
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Mrs.  Lapham's  mortgage,  were  not  subject  to  it.  '  In  this  regard  the 
referee  found  against  him,  and  held  that  he  was  bound  to  account  for 
all  the  rents  which  he  had  received,  except  such  as  he  had  in  good 
faith  paid  over  to  the  treasurer  of  the  United  States.  He  was  also 
charged  with  a  certain  portion  of  the  costs  of  the  action.  The  re- 
port of  the  referee  fixed  the  value  of  the  plaintiff's  interests  in  the 
premises,  estimated  upon  the  basis  of  the  probability  of  the  extent  of 
her  life  according  to  the  Northampton  tables,  at  f  5,500.  He  directed 
that  the  premises  should  be  sold;  that  certain  prior  liens  and  incum- 
brances should  be  paid;  that  so  much  of  the  annuity  as  had  previous- 
ly become  due,  and  ha!d  not  been  paid,  should  be  paid;  that  there 
should  then  be  paid  to  the  plaintiff  tiie  sum  of  f  5,500,  found  by  him  to 
be  the  value  of  her  mortgage  interest;  and  out  of  the  surplus  then 
remaining,  if  any,  certain  other  payments  were  directed  to  be  made, 
which  it  is  not  necessary  to  consider. 

The  appellant's  objection  is,  in  the  first  place,  to  so  much  of  the 
judgment  thus  entered  as  requires  him  to  account  for  the  rents 
which  he  had  received,  and  to  pay  certain  of  the  disbursements  of 
the  Action;  and,  in  the  second  place,  to  that  part  of  the  judgment 
which  requires  the  payment  to  tiie  plaintiff  of  the  sum  of  f  5,500,  as 
the  present  value  of  her  annuity,  in  view  of  the  probabilities  of  her 
life  as  shown  by  the  Northampton  tables. 

The  lease  of  the  premises  to  Mrs.  Allen,  which  was  in  evidence, 
was  dated  on  the  22d  of  February,  1898.  It  was  made  to  appear  by 
an  afQdavit  of  Mrs.  Lapham,  made  on  the  5th  day  of  May,  1899,  that 
she  knew  on  that  date  that  Lapham  had  rented  his  homestead  in 
Penn  Tan  at  an  annual  rental  of  $720,  and  that  the  tenant  was  Mrs. 
Allen.  There  was  no  testimony  whatever  tending  to  show  that  the 
lease  had  not  been  delivered  to  Mrs.  Allen  at  its  date,  or  that  she 
was  not  in  possession  of  the  premises  after  the  lease  was  given  to 
her,  and  down  to  the  time  of  the  trial  of  the  action;  nor  was  there 
any  testimony  or  suggestion  either  that  the  lease  was  fraudulent 
against  the  prospective  claims  of  the  plaintiff,  or  that  the  assignment 
was  made  with  the  intent  to  hinder,  delay,  or  defraud  the  plaintiff  in 
the  collection  of  her  annuity.  In  view  of  these  facts,  we  are  unable 
to  see  by  what  process  of  reasoning  the  learned  referee  reached  the 
conclusion  that  this  lease  was  subordinate  to  the  plaintifPs  mort- 
gage. It  is  quite  true  that  the  plaintiff  was  entitled  to  her  support 
from  her  husband,  but  it  is  equally  true  that  at  the  time  this  mort- 
gage was  given  she  had  no  right  to  any  particular  sum  for  her  an- 
nuity, nor  did  she  have  a  lien  upon  any  portion  of  Lapham's  prop- 
erty to  secure  what  she  might  thereafter  recover.  He  was  the  own- 
er of  the  property,  and  he  had  the  right  to  do  whatever  he  saw  fit 
with  it,  and  there  was  no  legal  reason  why  he  should  not  rent  it  if  he 
wished  to  do  so.  The  fact  that  the  lease  bore  date  on  the  22d  of 
February,  1809,  was  of  itself  some  evidence  that  it  was  executed  upon 
that  day  (Purdy  v.  Coar,  109  N.  Y.  448,  17  N.  E.  352,  4  Am.  St.  Rep. 
491),  in  the  absence  of  something  tending  to  show  that  it  was  not 
made  and  delivered  at  the  time  it  bore  date. 

It  is  said  that  there  was  no  evidence  that  Scofleld  was  a  holder  in 
good  faith  of  the  assignment.    Such  proof  was  not  necessary.    It  ap- 
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peared  that  Mrs.  Lapham  knew  that  this  lease  was  in  existence,  and 
that  Mrs.  Allen  was  the  tenant  under  it.  This  was  brought  to  her 
notice,  and  was  sworn  to  by  her  in  May,  1899,  in  an  affidavit  made  for 
the  purpose  of  giving  to  the  court  information  upon  which  to  base- 
her  award  for  alimony,  and  which  has  been  referred  to  above.  As 
she  had  at  that  time  actual  notice  of  the  existence  of  the  lease,  she 
coald  not  have  been  a  holder  in  good  faith  as  against  the  rights  of 
Mrs.  Allen,  or  the  rights  of  any  one  who  was  entitled  to  receive  the 
rents  under  that  lease.  It  appears  from  the  complaint  that  the 
mortgage  was  executed  and  delivered  on  the  2d  of  September,  1899, 
although  it  appears  to  have  been  dated  the  19th  of  June,  1899.  The 
execntion  of  the  mortgage  at  that  time  was  admitted.  Bo,  upon  the 
facts  as  they  appear,  there  is  no  question  that  Scofleld  was  actually 
in  possession  of  this  assignment  of  the  rent  several  weeks  before  this 
mortgage  was  executed.  As  there  is  no  claim  that  the  assignment 
was  fraudulently  made,  and  as  Lapham  was  indebted  to  the  bank 
in  a  sum  very  much  larger  than  that  which  the  assignment  was  given 
to  secure,  no  possible  reason  is  seen  why  his  ownership  of  this  rent 
should  be  held  to  be  subordinate  to  Mrs.  Lapham's  rights  under  her 
mortgage.  That  provision  of  the  judgment,  therefore,  which  re- 
quires Scofleld  to  account  for  the  rents  which  he  has  received  by 
virtue  of  his  assignment,  is  improper,  and  should  clearly  be  reversed.  - 
We  think,  too,  that  so  much  of  the  judgment  as  fixes  the  value  of 
Mrs.  Lapham's  interest  at  $5,500,  and  requires  the  payment  of  that 
sum  to  her  as  the  present  value  of  her  annuity,  was  also  erroneous, 
and  shonld  be  reversed.  The  mortgage  was  given  as  security  for 
the  payment  of  the  installments  of  the  annuity  at  the  times  fixed 
in  the  decree,  and  according  to  its  terms.  These  installments  were 
f  150  each,  payable  on  the  1st  day  of  October,  1899,  and  ?150  on  the 
ist  days  of  each  January,  April,  July,  and  October  thereafter.  The 
mortgage  further  provided  that  for  any  default  in  the  payment  of 
these  sums,  or  any  of  them,  it  should  be  lawful  for  Mrs.  Lapham  to 
foreclose  the  mortgage  and  sell  the  premises,  and  out  of  the  moneys 
arising  from  the  sale  to  retain  the  amount  then  due,  with  interest, 
together  with  the  costs  and  charges  of  making  such  sale,  and  the  sur- 
plus, if  there  should  be  any,  should  be  paid  by  her  into  court,  to  be 
invested  or  deposited  by  the  court,  and  held  subject  to  such  order  or 
direction  as  the  court  might  at  any  time  deem  it  proper  to  make,  to 
secure  the  payment  of  the  installments  of  alimony  thereafter  to  ac- 
crue. This  was  the  full  extent  of  the  rights  of  the  plaintiff  under  her 
mortgage.  In  no  event,  under  the  provisions  of  the  mortgage,  could 
Mrs.  Lapham  be  entitled  to  anything  more  than  what  might  be  due 
at  the  time  of  the  sale.  It  is  quite  clear  from  the  provisions  of  the 
mortgage  that  it  was  never  intended  that  the  present  value  of  hov 
annuity  should  be  paid  to  her  under  any  circumstances.  Her  right 
to  the  annuity  ended  with  her  life.  When  she  died,  all  her  interest 
in  the  premises,  or  in  any  surplus  there  might  be  if  there  had  been  a 
foreclosure,  ceased;  and  the  surplus  thereafter  should  be  paid  to 
Lapham,  or  to  those  who  by  assignment  or  otherwise  were  entitled 
to  his  interest.  Just  what  interest  the  appellant  might  have  in  that 
surplus  is  not  certain,  as  Mrs.  Allen's  lease  had  been  put  an  end  to 
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bj  the  Jadgment  of  foreclosure,  btit  it  is  very  passible  that  be,  as  re- 
ceiver, might  have  a  claim  against  the  surplus  for  the  value  of  the 
rents  which  he  might  be  deprived  of  by  the  cancellation  of  the  lease. 
But  it  is  unnecessary  to  discuss  here  the  interest  which  Scofield  or 
any  one  else  might  have  in  that  surplus.  It  is  sufficient  to  say  that 
there  is  no  authority  in  the  mortgage  to  fix  Mrs.  Lapham's  present 
value  of  the  annuity,  but  that  all  she  is  entitled  to  receive  out  of 
the  proceeds  of  the  sale  is  what  was  due  her  at  the  time  of  the  sale 
upon  her  annuity,  and  that  whatever  remains  by  way  of  surplus  after 
making  all  the  payments  to  which  the  parties  to  the  action  were  en- 
titled is  to  be  paid  into  court,  to  await  its  further  order,  and,  when 
that  surplus  shall  have  been  ascertained,  then  these  rights  can  be 
adjudicated  intelligently. 

The  result,  therefore,  is  that  the  judgment  appealed  from  must  be 
modified  by  striking  out  so  much  thereof  as  requires  the  appellant. 
Scofield,  to  account  for  the  rents  received  by  him  under  this  lease, 
and  by  directing  that  the  surplus,  after  making  the  payments  due  up- 
on prior  liens,  and  paying  to  Mrs.  Tjapham  the  amount  due  to  her 
at  the  time  of  the  commencement  of  the  action,  shall  be  paid  into 
court,  to  await  the  further  order  of  the  court,  and  also  by  vacating 
so  much  of  tiie  judgment  as  requires  the  appellant,  Scofield,  to  pay 
one-half  of  the  referee's  fees  and  the  fees  of  the  stenographer,  and 
as  modified  affirmed,  with  costs  to  the  appellant  against  the  re- 
spondent.   All  concur. 


(64  App.  Dlv.  d.) 

BROWN  V.  DtnXJHESS  COUNTY  MUT.  INS.  CO.  OF  P0U6HEXEFSIB. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  23, 190L) 

L  IssuRAKCE — AoKNT'9  AnTHORrrT — AeBEEMBHT  TO  Rbwbw  Pouot. 

Where,  In  an  action  against  an  Insurance  company  to  recover  on  an 
alleged  parol  agreement  for  insurance,  no  written  appointment  of  the 
agent  waa  oEfered,  nor  any  evidence  that  he  had  ever  done  anything  for 
the  company  except  countersign  and  deliver  the  policy  in  qnestlon,  the 
agent  will  not  be  deemed  to  have  had  authority  to  bind  tbe  company 
by  an  oral  agreement  to  renew  the  i>ollcy,  when  It  expired  10  months 
later. 

t.  Sake— CoNTBACT  to  Inbubb. 

Where  plaintiff  agreed  with  defendant's  agent  that  he  shontd  renew  the 
Insurance  on  plaintifT's  property  when  It  expired,  and  that  the  Inanrance 
was  to  be  talien  out  with  the  defendant  company  if  the  rates  were  no 
higher,  otherwise  to  be  taken  In  some  other  company,  there  was  no  con- 
tract with  defendant  for  insurance,  and  an  action  will  not  lie  therefor 
after  loss,  and  a  failure  of  the  agent  to  renew  the  policy. 

t.  Same— EviDKNCB— Declarations  op  Agent— Tkrmisation  or  Aobnot. 

In  an  action  to  recover  on  an  alleged  parol  agreement  for  Insuraace. 
It  was  error  to  admit  declarations  of  the  defendant's  agent  as  to  the 
contract  for  Insurance,  where  he  was  not  the  defendant's  agent  when  the 
'  declarations  were  made. 

Appeal  from  trial  term,  Erie  county. 

Action  by  Morris  Brown  against  the  Dutchess  Onanty  Mntnal  In- 
snrance  Company  of  Poughkeepsie.  From  a  judgment  in  favor  of  the 
plaintiff,  the  defendant  appeals.    Reversed. 
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AxgOBd  before  ADAMS,  P.  J^  and  McLENKAN,  SFBINO,  WEL- 
lAAim,  and  BUMSEY,  JJ. 
Porter  Norton,  for  appellant. 
Mosee  Shire,  for  respondent. 

BUMSEY,  J.  The  action  was  brought  upon  an  alleged  parol 
agreement  for  insurance  made  with  one  O'Shea,  the  plaintiff's  as- 
signor, by  which  it  is  claimed  that  the  agent  of  the  defendant  on 
the  2Gth  of  May,  1898,  agreed  to  issue  to  O'Shea  a  policy  of  insur- 
ance for  one  year,  to  take  effect  on  the  19th  of  March,  1899,  upon 
certain  property  situated  upon  Main  street,  Youngstown,  Niagara 
county,  in  this  state.  The  premises  were  destroyed  by  Are  on  the 
J.4th  of  April,  1899,  and,  after  ^ving  notice  of  the  fire  and  serving 
proofs  of  loss,  the  claim  against  the  defendant  was  assigned  to 
the  plaintiff,  who  thereupon  brought  this  suit  upon  it.  The  defense 
is  a  denial  that  the  person  claimed  to  be  the  agent  of  the  defendant 
-was  such,  or  that  he  made  the  contract,  or  had  any  authority  to 
make  it.  In  March,  1868,  one  Edwards  was  the  agent  of  the  defend- 
ant, and  on  the  19th  day  of  that  month  he  issued  a  policy  of  insur- 
ance for  fl,000  upon  the  premises  in  question  in  the  defendant 
company.  The  property  thus  insured  seems  to  have  been  sold  to 
O'Shea  in  the  month  of  May,  1898,  and  the  fact  of  that  transfer  was 
indorsed  upon  the  policy.  On  fhe  day  when  the  indorsement  was 
made,  O'Shea  testified  to  a  conversation  with  Edwards,  out  of  which 
the  parol  contract  of  insurance  by  the  defendant  is  claimed  to  have 
accrued.  It  was  submitted  by  the  court  to  the  jury  whether  this 
conversation  took  place  substantially  as  testified  to  by  O'Shea;  the 
jury  being  told  that  if  O'Shea's  story  was  true,  and  if  he  and  the 
people  interested  in  the  property  relied  upon  the  defendant  to  re- 
new the  policy  and  keep  the  property  insured,  then  the  plaintiff  was 
entitled  to  a  verdict.  At  the  close  of  the  plaintiff's  case,  and  again 
at  the'  close  of  the  evidence,  the  court  was  requested  to  nonsuit  or 
to  order  a  verdict  for  the  defendant,  upon  the.  ground  that  no  case 
was  proved  against  the  defendant;  that  whatever  case  was  proved 
was  not  against  the  defendant,  whoever  else  it  might  be  against. 
These  motions  were  denied,  and  the  defendant  duly  excepted.  When 
the  case  was  submitted  to  the  jury,  the  court  was  requested  to 
charge  that  the  agreement  testified  to  by  O'Shea  did  not  bind  the 
company,  which  was  refused,  and  an  exception  taken.  The  court 
was  then  asked  to  charge  that  the  agreement  for  renewals  testified 
to  by  O'Shea  as  having  been  made  with  Edwards  was  an  act  dis- 
tinct from  his  relations  with  the  company,  which  was  refused,  and 
the  defendant  excepted.  The  court  was  further  requested  to  charge 
that,  under  the  evidence  in  the  case,  Edwards  had  no  authority  to 
agree  to  the  renewal  testified  to,  which  was  also  denied,  and  an  ex- 
ception taken.  A  motion  for  a  new  trial  was  denied,  and  from  the 
judgment  thereupon  entered,  and  from  the  order  denying  the  new 
trial,  this  appeal  is  taken. 

The  policy  of  Insurance  upon  which  the  defendant  was  undoubtedly 
bound  was  made  on  the  19th  day  of  March,  1898,  and  expired  on  the 
19th  day  of  March,  1899.    The  conversation  which  is  claimed  to  have 
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created  the  parol  contract,  by  reason  of  wUch  the  defendant  is  said 
to  be  bound  for  another  year  from  the  expiration  of  the  written  pol- 
icy, on  the  19th  of  March,  1809,  was  had  between  O'Shea  and  Ed- 
wards on  the  26th  of  May,  1898.  It  is  quite  possible  that  proof 
might  be  given  which  would  establish  a  contract  of  that  kind,  made 
nearly  a  year  before  the  policy  expired,  to  renew  it  for  another  year 
after  its  expiration,  and  by  virtue  of  which  the  company  would  be 
bound  to-  issue  a  new  policy  upon  the  expiration  of  the  former  one; 
but  no  such  contract  was  established  in  this  case,  and  it  was  error, 
therefore,  on  the  part  of  the  court,  not  only  to  refuse  to  nonsuit  or 
direct  a  verdict  for.  the  defendant,  but  to  refuse  the  requests  to 
charge  made  by  the  defendant. 

It  was  shown  that  Edwards  was  the  agent  of  the  company,  bat  no 
written  appointment  was  offered  in  evidence,  nor  was  there  any 
proof,  from  the  beginning  to  the  end  of  the  case,  that  he  had  ever 
done  anything  for  the  company,  except  to  countersign  and  deliver 
the  written  policy  on  the  19th  of  March,  1898.  There  was  no  proof 
from  which  the  extent  of  his  powers  could  be  inferred,  or  that  he 
had  any  authority  to  make  this  contract  of  renewal,  or  ever  did 
anything  more  than  the  mere  countersigning  of  policies  which  had 
been  sent  to  him.  It  does  not  even  appear  that  he  was  intrusted 
with  policies  which  he  could  deliver  upon  contracts  made  by  himself. 
The  original  written  contract  of*  insurance  was  not  made  with 
O'Shea,  l)ut  with  one  Gibbons,  who  then  appeared  to  be  the  owner 
of  the  property.  The  failure  to  prove  the  authority  of  the  agent  to 
make  this  contract,  or  any  other  contract,  would  be  sufiQcient  to 
require  the  reversal  of  the  judgment,  not  only  within  the  well-settled 
and  ordinary  rules  which  govern  the  relations  of  principals  and 
agents,  but  within  the  case  of  Shank  v.  Insurance  Oo.,  4  App.  Div. 
516,  40  N.  T.  Supp.  14,  in  which  case  it  was  held  that  the  authority 
there  shown  was  not  sufficient  to  chaise  the  insurance  company 
with  liability  upon  such  a  contract  as  is  sworn  to  here. 

But,  even  if  there  had  been  proof  of  the  agency,  there  is  not  suffi- 
cient proof  (tf  the  making  of  the  contract.  The  talk  between  Ed- 
wards and  O'Shea  took  place  on  the  26th  of  May,  1898.  The  story 
is  that,  on  that  day,  O'Shea  said  to  Edwards  that  he  would  rely 
upon  him  to  see  that  the  policy  should  be  renewed  at  the  "end  of 
the  year,  as  he  was  not  able  to  get  a  policy  upon  the  property  for 
three  years,  and  Edwards  replied  that  when  the  time  came  he  would 
get  the  policy  renewed,  and  that  O'Shea  need  care  no  more  about  it. 
O'Shea  further  testified  that  Edwards  recommended  the  defendant 
company  to  him,  as  he  was  especially  interested  in  it,  and  said  again 
that,  as  representative  of  it,  he  would  see  that  the  property  was 
insured.  To  this  it  was  said  by  O'Shea  that,  in  case  the  rates  were 
higher  on  the  policy  when  it  came  to  be  reinsured,  to  let  him  know, 
but  that  if  the  rates  were  no  higher  he  accepted  the  insurance  as 
it  was.  Edwards  replied  that,  if  the  rates  were  higher,  he  would 
let  him  know;  if  tbey  were  no  higher,  he  would  reinsure.  O'Shea 
then  testified  that  afterwards  he  saw  him  again,  and  asked  him  if 
there  was  any  danger  of  the  reinsurance  being  neglected  if  he  went 
away,  to  which  Edwards  answered,  "I  will  attend  to  it,"    O'Shea 
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then  continued  to  testify  that:  "Then  I  think  there  was  a  conver- 
sation if  he  insured  it  in  any  other  company  he  would  inform  me 
about  it;  but  I  wanted  this  company  as  long  as  he  recommended 
it.  He  said  he  would  renew  the  policy."  There  were  oither  conver- 
sations afterwards  to  the  same  effect.  We  do  not  think  that  this 
testimony  establishes  any  agreement  on  the  part  of  Edwards  to 
issue  a  policy  of  insurance  for  any  particular  time,  or  at  any  par- 
ticular rate,  or  in  any  particular  company.  The  most  that  can  be 
said,  as  the  result  of  tiiis  conversation,  was  that  Edwards  under- 
stood that,  when  the  policy  in  the  defendant's  company  expired,  he 
was  to  see  that  the  insurance  was  renewed;  that  he  was  to  renew 
the  insurance  in  the  defendant's  company  if  the  rates  were  no 
higher,  but  if  he  saw  fit  to  place  it  in  any  other  company  he  was  at 
liberty  to  do  so.  This  clearly  did  not  constitute  a  binding  contract 
■with  the  defendant  company,  because  Edwards  was  at  liberty,  as 
the  result  of  that  conversation,  to  insure  that  property  in  any  other 
company  he  wished.  That  being  so,  the  effect  of  the  conversation 
was  simply  to  make  a  parol  agreement  on  the  part  of  Edwards  to 
see  that  this  property  was  kept  insured,  leaving  it  to  him  to  renew 
it  with  the  defendant  company  if  the  rates  were  no  higher,  or  to 
place  it  in  some  other  company  if  he  saw  fit.  So,  even  if  the  evi- 
dence of  O'Shea  be  accepted  as  the  jury  did  accept  it,  as  represent- 
ing the  truth  in  the  matter,  yet  it  was  not  sufficient  to  charge  the 
defendant  with  any  liability  for  the  insurance  upon  this  property. 

In  addition  to  these  reasons  why  the  plaintiff  cannot  recover 
against  the  defendant  upon  the  proof  as  it  stands  here,  there  was 
serious  error  in  the  admission  of  evidence.  It  is  undisputed  that 
Edwards  ceased  to  be  the  agent  of  the  company  on  the  17th  of  Sep- 
tember, 1898.  The  fire  took  place  on  the  13th  of  April,  1899,  some 
months  after  Edwards  had  ceased  to  be  the  agent  of  the  defendant, 
or  represent  it  in  any  way.  The  evidence  of  a  witness  was  offered 
as  to  a  conversation  with  Edwards  on  the  14th  of  April,  1899,  as  to 
the  insurance  upon  this  property.  This  was  objected  to  by  the  de- 
fendant upon  the  ground  that  at  that  time  Edwards  was  not  the 
agent  of  the  company,  and  therefore  that  the  evidence  was  incom- 
petent and  immaterial.  Over  that  objection,  the  witness  gave  tes- 
timony from  which  it  might  possibly  be  inferred  that  Edwards  had 
made  the  parol  agreement  to  insure  the  property  as  testified  to  by 
O'Shea.  In  our  judgment,  this  testimony  was  absolutely  incompe- 
tent. The  declarations  of  an  agent  are  admissible  against  his  prin- 
cipal only  when  made  during  the  continuance  of  the  agency,  and 
in  regard  to  transactions  depending  at  the  time.  Greenl.  Ev.  §§  113, 
114;  Anderson  v.  Railroad  Co.,  54  N.  T.  334.  Within  the  rules 
there  laid  down,  these  declarations  of  Edwards  were  absolutely 
immaterial,  and  should  have  been  excluded.  For  these  reasons,  the 
judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  result  of  the  action.  All 
concur. 

71  M.T.S.— 48 
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In  re  GEADE-OROSSING  COM'RS  OF  CITY  OF  BUFFALO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  23,  1901.) 

1.  Municipal  Corporations— Change  or  Gradb — Damaobb. 

Where  the  grade  of  a  city  street  Is  changed,  to  the  damage  of  abutting 
property,  which  is  sold  at  a  mortgage  foreclosure  after  the  grade  has 
been  changed,  but  before  damages  are  awarded,  the  mortgagor,  and  not 
the  foreclosure  piwcbaser.  Is  entitled  to  the  award, 
t.  Baub— Meascrb  of  Dahaoes. 

The  damage  to  abutting  property  resulting  from  tlie  lawful  changing 
of  tbe  grade  of  a  city  street  may  be  determined  by  deducting  tbe  value 
of  tbe  premises  after  the  change  from  Its  value  before. 

Appeal  from  special  term,  Erie  county. 

Application  by  the  grade-crossing  coinmisBionerB  of  the  city  of 
Buffalo  for  the  appointment  of  commissioners  to  ascertain  damages 
resulting  to  landowners  from  a  change  in  the  grade  of  a  city  street. 
From  an  order  confirming  the  report  of  the  commissioners  so  ap- 
pointed, George  H.  De  Grood  appeals.    Affirmed.  

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  HPHmQ,  Wllr 
MAMS,  and  EUMSEY,  JJ. 

John  Laughlin,  for  appellant. 
George  H.  Frost,  for  respondent. 

McLENNAN,  J.  The  facts  are  not  in  dispute.  Pursnant  to  the 
provisions  of  the  grade-crossing  act  of  the  city  of  Buffalo  (so  called), 
being  chapter  345  of  the  Laws  of  1888,  as  amended  by  chapter  255 
of  the  Laws  of  1890,  and  chapter  353  of  the  Laws  of  1892,  on  the 
6th  day  of  January,  1899,  the  grade-crossing  commissioners  of  the 
city  of  Buffalo  duly  presented  their  petition  to  the  supreme  court, 
asking  for  the  appointment  of  commissioners  to  ascertain  the  com- 
pensation which  ought  to  be  paid  to  the  owners  of,  or  parties  in- 
terested in,  the  premises  described  in  the  petition  herein,  and  desig- 
nated as  "Parcel  No.  5,"  on  account  of  the  injuries  done  to  said 
premises  .by  reason  of  changing  the  grade  of  Seymour  street,  upon 
which  said  premises  abutted,  and  of  Swan  street,  which  also  affords 
a  means  of  access  thereto.  It  is  alleged  in  the  petition,  and  at  the 
time  of  its  presentation  it  was  a  fact,  that  the  appellant,  George 
IE.  De  Grood,  was  the  owner  of  the  fee  of  the  entire  premises  desig- 
nated as  "Parcel  No.  5."  Said  parcel,  however,  included  two  dis- 
tinct pieces  of  land,  which  were  separately  described  in  the  peti- 
tion, the  westerly .  piece  being  20  feet  on  Seymour  street,  and  the 
other,  adjoining  on  the  east,  30  feet,  each  being  133^  feet  deep. 
On  January  2,  1896,  the  respondent,  Ruchte,  became  the  owner 
in  fee  of  the  westerly  20  feet  of  said  premises,  subject  to  a  mort- 
gage for  11,500,  held  by  one  Ada  A.  Hyer,  and  immediately  entered 
into  possession  of  the  same.  At  that  time  the  appellant  was,  and 
ever  since  has  been,  the  owner  in  fee  of  the  balance  of  said  parcel, 
being  the  easterly  30  feet,  and  has  continuously  occupied  the  same 
On  August  17.  1897,  while  the  respondent  and  appellant  were  each 
the  owner  and  in  possession  of  their  respective  premises,  the  city 
of  Buffalo,  by  its  grade-crossing  commissioners,  commenced  the 
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work  of  c'hanging  the  grade  of  Seymour  and  Swan  streets  in  ac- 
cordance with  plana  and  specilieaiions  theretofore  duly  adopted 
by  them,  and  had  completed  the  excavation  thereof  on  or  before 
December  9,  1897.  The  work  of  restoring  said  streets,  or  complet- 
ing the  work  in  accordance  with  said  plans  and  specifications,  waa 
not  fully- completed  until  January,  1898.  On  the  26th  day  of  Octo- 
ber, 1897,  while  the  work  of  excavating  said  streets  was  in  progress, 
an  action  was  commenced  in  the  supreme  court  to  foreclose  the 
mortgage  held  by  Ada  A.  Hyer,  which  was  a  lien  upon  the  west- 
erly 20  feet  of  parcel  No.  5,  owned  by  the  respondent,  and  such 
I^oceedings  were  had  in  that  action  that  a  judgment  of  foreclosure 
and  sale  was  obtained  therein,  and  pursuant  thereto  the  premises 
were  sold  on  the  9th  day  of  December,  189T,  at  which  time  the 
work  of  excavating  the  streets  in  question  had  been  completed,  and 
substantially  all  the  damages  tp  the  abutting  property  had  been 
done.  Upon  the  foreclosure  sale,  the  premises,  being  the  westerly 
20  feet  of  pared  No.  5,  were  bid  off  by  said  Ada  A.  Hyer,  the  mort- 
gagee, for  the  sum  of  tl»500,  leaving  a  deficiency  of  f316.08,  for 
which  sum  a  Judgment  was  duly  docketed  in  the  oflBce  of  the  clerk 
of  Erie  county.  Thereafter,  and  on  the  31st  day  of  December,  1897, 
the  said  Ada  A.  Hyer  sold  and  assigned,  her  bid  to  George  H.  De 
Grood,  the  appellant,  who  thereupon,  and  on  the  same  day,  obtained 
a  deed  to  the  premises  from  the  referee  appointed  to  sell  in  the 
foreclosure  action,  and  immediately  went  into  possession  of,  and 
iias  ever  since  continued  to  occupy,  the  same,  and  was  in  such  pos- 
session under  the  title  so  acquired  at  the  time  these  proceedings 
were  instituted,  and  at  the  time  the  award  of  the  commissioners 
was  made.  The  respondent,  not  having  any  title  to  or  interest  in 
the  premises"  appearing  of  record  at  the  time  the  proceedings  were 
instituted,  waa  not  made  a  party  thereto.  Commissioners  of  ap- 
praisal having  been  duly  appointed  in  accordance  with  the  prayer 
of  the  petition  of  the  grade-crossing  commissioners,  they  duly  met 
and  organized,  and  they  ascertained  and  determined  that  the  en- 
tire damage  done  to  parcel  No.  5  on  account  of  the  change  in  the 
-grade  of  the  streets  in  question  was  the  sum  of  f 5,065,  and  directed 
that  said  sum,  less  the  sum  of  |.300.55,  with  interest,  the  amount 
of  the  deficiency  judgment  held  by  Ada  A.  Hyer,  and  less  certain 
costs  and  expenses,  be  paid  to  the  appellant,  George  H.  De  Grood, 
which  determination  or  report  of  the  commissioners  was  confirmed 
by  order  made  at  special  term  on  January  18,  1900.  Thereafter, 
and  on  February  28,  1900.  the  respondent  moved  the  special  term 
for  an  order  making  her  a  party  to  the  proceedings,  modifying  or 
vacating  the  report  of  the  commissioners,  and  referring  it  to  the 
same  or  new  commissioners  to  ascertain  and  report  as  to  the  re- 
spective rights  of  herself  and  the  appellant  in  said  award;  and  an 
(nder  was  thereupon  made  vacating  the  order  confirming  the  re- 
port of  the  commissioners,  bringing  in  the  respondent  as  a  party, 
and  remitting  the  proceedings  to  the  same  commissioners,  to  ascer^ 
tain,  determine,  and  report  the  respective  rights  and  interests  of 
the  appellant  and  respondent  to  the  award  originally  made  by  said 
commissioners.    From  that  order  an  appeal  was  taken  to  the  ap- 
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pellate  division,  and  the  order  of  the  special  term  was  in  -all  things 
a£Qrmed.  The  conunissioners  thereupon  reassembled,  and,  after 
hearing  the  proofs  and  allegations  of  the  respective  parties,  deter- 
mined that  the  westerly  20  feet  of  parcel  No.  &■ — the  premises  owned 
bj  the  respondent — ^waa  damaged  to  the  extent  of  ¥2,137  on  ac- 
count of  the  change  in  the  grade  of  the  streets  in  question,  and 
directed  that  such  sum,  less  the  amount  of  the  deficiency  judgment 
held  by  Ada  A.  Hyer,  with  interest  thereon,  be  paid  to  the  respond- 
ent, and  that  the  baJance  of  the  original  awa^  of  15,065,  to  wit, 
the  sum  of  f2,928,  less  certain  costs  and  expenses,  be  paid  to  the 
appellant;  that  being  the  amount  of  damages  found  to  have  been 
done  to  the  easterly  30  feet  of  said  premises,  owned  by  him,  on 
account  of  the  work  done  by  the  grade-crossing  commissioners.  The 
commissioners  of  appraisal  made  their  report  accordingly.  It  was 
duly  confirmed  by  an  order  of  the  special  term,  and  from  such  re- 
port and  order  this  appeal  is  taken. 

The  adequacy  of  the  compensation  awarded  for  the  damages 
done  to  the  entire  premises  described  as  "Parcel  No.  5"  is  not  in 
controversy.  The  sole  question  presented  by  this  appeal  is  whether 
or  not  the  appellant  is  entitled  to  the  whole  of  said  award,  less  the 
amount  of  the  deficiency  judgment  held  by  Ada  A.  Hyer,  or  whether 
the  respondent  is  entitled  to  such  part  thereof  as  represents  the  dam- 
ages done  to  the  premises  of  which  she  was  the  owner  at  the  time 
such  damage  was  done.  We  think  the  question  must  be  answered 
favorably  to  the  respondent.  Certainly  so,  unless  a  different  answer 
is  compelled  by  controlling  authority.  No  case  can  better  illostrate 
the  equitable  character  of  the  principle  contended  for  by  the  re- 
spondent than  the  one  at  bar.  It  simply  involves  the  proposition 
that,  if  injuiy  is  done  to  the  real  property  of  an  individual,  by  aa- 
thority  of  a  municipality  which  is  authorized  to  make  compensation 
therefor,  such  compensation,  or  the  right  to  recover  it,  should  be- 
long to  the  person  sustaining  the  injury.  Prior  to  August,  18&7,  the 
respondent  was  the  owner  of  the  fee  and  was  in  the  quiet  enjoy- 
ment of  the  westerly  20  feet  of  the  premises  in  question,  and  at 
that  time,  we  must  assume,  they  were  worth  the  sum  of  f3,637,  the 
amount  of  the  bid  on  the  foreclosure  sale  and  the  damages  awarded 
by  the  commissioners.  The  respondent,  therefore,  had  an  equity 
in  the  premises  of  at  least  |1,700.  At  that  time  the  city  of  Buffalo, 
by  its  grade-crossing  commissioners  (we  will  assume,  lawfully)  seri- 
ously interfered  with  the  respondent's  use  of  said  premises  by  sub- 
stantially destroying  the  means  of  access  thereto.  It  had  been  le- 
gally determined  that  the  grade  of  the  streets  adjacent  to  said  prop- 
erty should  be  permanently  lowered  several  feet.  The  work  of 
bringing  the  streets  to  the  grade  thus  established  was  commenced 
and  prosecuted  until  December,  1897,  when  the  excavation  was  sub- 
stantially completed.  The  remaining  work  was  of  a  character  which 
would  tend  to  restore  the  streets  to  a  better  and  more  useful  con- 
dition, but  at  that  time  substantially  all  the  damage  which  was  to 
be  occasioned  by  the  work  had  been  done.  The  respondent's  prop- 
erty was  then  permanently  deprived  of  a  useful  street, — at  least  of 
one  not  as  useful  as  had  existed  before.    This  condition  was  brongii/' 
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about  by  the  legal  action  of  the  city  of  Buffalo,  and  it  waa  per- 
manent The  result  was  that  on  account  of  tbose  acta,  when  the 
work  in  question  was  thus  completed,  the  premises  of  the  respond- 
ent, instead  of  being  worth  |3,637,  were  only  worth  the  sum  of 
f  1,500,  the  amount  bid  at  the  foreclosure  sale.  Her  equity  of 
f  1,700  had  thu£  been  entirely  wiped  out  and  destroyed,  unless  she 
is  entitled  to  recover  the  damages  done  to  the  premises  owned  by 
her.  With  these  conditions  existing,  all  within  the  knowledge  of 
the  appellant,  he  became  the  owner  of  the  premises  by  assignment 
of  the  bid  of  the  purchaser  upon  the  foreclosure  sale  of  the  Hyer 
mortgage,  and  the  referee's  deed  subsequently  executed  and  deliv- 
ered to  him.  He  paid  for  the  bid  and  the  premises  so  conveyed 
to  him  only  the  sum  of  |1,500,  and  he  mast  be  presumed  to  have 
bought  and  fixed  his  price  in  view  of  all  the  facts  as  they  existed 
at  that  time.  The  assignment  of  the  bid  or  the  referee's  deed  did 
not  purport  in  terms  to  transfer  or  convey  to  him  any  claim  for 
damages  against  the  city  of  Buffalo  arising  on  account  of  its  act 
in  permanently  destroying  or  impairing  the  way  of  access  to  said 
premises  prior  to  his  purchase.  The  appellant  now  claims  to  be 
entitled  to  the  premises  which  he  bought,  and  also  to  a  sum  several 
dollars  in  racess  of  the  price  paid  by  him,  which,  if  well  founded, 
will  give  him  the  premises,  and  between  two  and  three  hundred 
dollars  for  nothing.  We  have  made  the  foregoing  suggestions  for 
the  purpose  of  indicating  that,  in  our  view,  the  appellant's  con- 
tention cannot  be  sustained  upon  principles  of  equity,  and  we  do 
not  think  it  is  supported  by  the  decisions.  In  King  v.  Mayor,  etc., 
102  N.  T.  172,  6  N.  E.  395,  the  controversy  was  as  to  who  was  en- 
titled to  an  award  of  damages  for  closing  the  Bloomingdale  road. 
In  1871,  Edward  and  William  King  were  the  owners  in  fee  of  cer- 
tain lots  of  land  situate  on  said  road.  On  that  day  they  conveyed 
the  lots  to  one  Richard  Brennan.  In  1868  the  road  had  been  legally , 
closed  by  action  of  the  city  of  New  York.  The  award  for  dam- ' 
ages  caused  by  the  closing  of  the  road  waa  made  against  the  city 
in  1880.  It  was  held  that  the  Kings  or  their  representatives,  and 
not  the  grantee  or  his  representatives,  were  entitled  to  the  award. 
Judge  Earl,  in  writing  the  opinion  of  .the  court,  said : 

"The  first  question  presented  by  this  appeal  Is  as  to  the  ownership  of  an 
award  of  damages  for  the  closing  of  the  Bloomingdale  road.  That  road 
ceased  to  be  a  public  highway  In  March,  1868,  when  Kdward  and  William 
King  were  the  owners  of  premises  Injured  by  the  closing,  and  who,  un- 
der the  provisions  of  the  statute,  became  entitled  to  all  damages  which 
might  be. awarded  for  the  Injury  done.  The  right  to  those  damages  at  once 
accrued,  and,  although  they  were  not  fixed  and  ascertained  until  after  the 
conveyance  by  the  Kings  to  Brennan,  and  by  the  latter  to  the  trustees  of 
the  cathedral,  the  fact  does  not  alter  the  character  of  their  right  as  a  per- 
sonal one,  vested  in  them  at  the  closing  of  the  road.  When  paid  It  relates 
back  to  the  original  debt,  which  accrued  at  that  time.  That'  right  remained 
theirs,  and  passed  to  the  plaintiffs  as  their  representatives,  unless  It  was 
transferred  by  the  deed  of  the  premises  executed  by  the  Kings  to  Brenuan. 
It  was  not  in  terms  embraced  In  the  deed,  and  was  a  mere  right  of  action 
not  mnnlng  with  the  land;  •  •  •  and  then  the  road  was  in  fact  closed 
when  the  deed  was  made  to  Brennan,  who  knew,  or  was  bound  to  know, 
that  the  public  highway  no  longer  existed,  and  must  be  presumed  to  have 
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bonght  and  fixed  his  price  In  view  of  that  fact.    The  courts  below  therefore 
correctly  held  that  the  award  belonged  to  the  plaintiffs." 

We  think  that  case  must  be  regarded  as  decisive  of  the  question 
here  involved.  If  the  grade-crossiug  commissioners  of  the  city  of 
Buffalo  had  decided  to  entirely  and  permanently  close  Seymour 
street, — as  they  had  a  right  to  do  under  section  12  of  the  graded 
crossing  act, — the  Case  of  King,  supra,  would  be  substantially  ideu- 
ticai  with  the  case  at  bar.  The  fact  that  there  was  only  a  partial 
destruction  of  the  street  certainly  cannot  change  the  rule,  or  dis- 
tinguish the  case  upon  principle.  If  the  Eloomingdale  road  had 
been  narrowed  to  one-half  its  original  width  by  action  of  the  city 
of  New  York,  and  thereby  damage  had  been  sustained  by  the  own- 
ers of  the  adjacent  property,  but  less  in  amount  than  if  the  road 
bad  been  entirely  closed,  it  could  not  have  been  held  that  such  dam- 
ages would  run  with  the  land,  and  have  passed  to  Kings'  grantees, 
if  the  damages  caused  by  the  complete  closing  would  not  so  irass. 
So  far  as  appears,  the  city  of  Buffalo,  in  re-establishing  the  grade 
of  8e\'mour  and.  Swan  streets,  and  entering  thereupon  and  making 
the  surface  conform  to  such  new  grade,  was  not  a  trespasser,  and 
was  not  guilty  of  any  illegal  act.  Under  authority  of  law  it  per- 
manently appropriated  to  the  use  of  the  public  a  part  or  portion 
of  respondent's  easement  appurtenant  to  her  property.  "While  the 
respondent  was  the  absolute  owner  of  the  premises,  and  before  the 
appellant  acquired  any  interest  therein,  or  to  the  easements  appur- 
tenant thereto,  the  appropriation  by  the  city  was  complete.  The 
damage  had  all  been  done,  and  could  be  ascertained  and  recovered 
in  one  action  or  proceeding. '  No  question  of  continuing  trespass  is 
involved.  The  amount  of  damages  would  be  determined  by  ascer- 
taining the  value  of  the  premises  before  the  street  or  its  grade  was 
interfered  with  by  the  city,  and  its  value  after  such  interference 
and  its  surface  had  been  lowered  several  feet,  and  subtracting  one 
'  from  the  other.  Such  damages,  whenever  ascertained  or  recovered, 
-would  belong  to  the  respondent,  unless  specifically  assigned  or  trans- 
ferred by  her,  because  it  was  her  property  that  was  injured;  in- 
jured to  such  an  extent  that  she  could  sell  it  only  at  a  greatly  re- 
duced price.  Under  those  circumstances,  if  under  the  necessity  of 
permitting  herself  to  be  devested  of  her  property  by  operation  of 
law,  she  did  not  thereby  lose  her  claim  against  the  city  of-Buffalo; 
nor  was  she  under  the  necessity  of  negotiating  a  sale  of  such  claim 
to  the  purchaser  of  such  premises,  in  order  to  realize  anything  on 
account  thereof.  This  rule  imposes  no  hardship  upon  the  appel- 
lant. He  got  what  he  bought  and  paid  for,  to  wit,  the  westerly 
20  feet  of  parcel  No.  5,  with  the  surface  of  the  street  lowered  sev- 
eral feet  below  the  surface  of  the  premises.  As  said  by  Jndge  Earl 
in  King  v.  Mayor,  etc.,  supra,  "he  must  be  presumed  to  have  bought 
and  fixed  his  price  in  view  of  that  fact."  We  have  not  been  able 
to  discover  that  the  doctrine  laid  down  in  King  v.  Mayor,  etc.,  supra, 
which  we  regard  as  decisive  of  this  appeal,  has  been  in  any  manner 
criticised  or  questioned  in  any  case  subsequently  decided  by  the  court 
of  appeals.    On  the  contrary,  it  has  been  expressly  approved  in  many 
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cases  subsequently  decided.    In  Utter  v.  Richmond,  112  N.  T.  613, 
20  N.  E.  554,  the  court  said: 

"No  doctiine  could  be  more'  clearly  Just  than  tbat,  'when  land  Is  takea 
for  public  use,  the  damages  awarded  are  to  take  tbe  place  of  the  land  iu 
respect  to  all  tbe  rights  and  Interests  which  are  dependent  upon  and  in- 
cident to  it.  No  ditlerent  rule  was  In  any  manner  bel4  or  Intimatied  in 
King  T.  Mayor,  etc.,  upon  which  tbe  appellant  relies.  There  tbe  right  to  the 
award  had  accrued,  and  the  land  value  diminished,  before  the  conveyance 
was  made  under  which  the  grantee  claimed  the  damages,  and  we  held  that 
the  land  already  shorn  of  the  easement  was  the  subject  transferred,  and  the 
right  to  tbe  award  did  not  pass  by  deed." 

Quite  as  pointedly  is  the  doctrine  reiterated  upon  the  authority 
of  the  same  case  in  Porter  v.  Railroad  Co.,  120  N.  Y.  284,  24  N.  K 
454;  Holloway  v.  Southmayd,  139  N.  Y.  408-410,  34  N,  E.  1047,  1052. 

The  decisions  in  the  Elevated  Railroad  Cases,  so  called,  cited  by 
the  able  counsel  for  the  appellant,  in  no  manner  conflict  with  the 
rule  laid  down  in  King  v.  Mayor,  etc.,  supra.  Those  were  cases  in 
equity,  brought  to  perpetually  enjoin  the  several  railroad  companies 
from  trespassing  upon  the  easements  of  the  respective  plaintiffs. 
The  rules  deducible  from  the  decision  of  those  cases,  so  far  as  they 
have  any  bearing  upon  the  case  at  bar,  are  fully  stated  in  the  head- 
note  in  Pappenheim  v.  Railway  Co.,  128  N.  Y.  436,  28  N.  E.  518,  13 
L.  R.  A.  401,  and,  briefly,  are: 

"Trespasses  upon  real  property  •  •  •  give  to  tbe  owner  separate  suc- 
cessive causes  of  action  at  law  for  damages  from  time  to  time  as  the  in- 
jories  are  perpetrated." 

As  we  have  seen,  the  city  of  Buffalo,  in  changing  the  grade  of 
Seymour  and  Swan  streets,  and  in  excavating  to  make  their  surface 
confoiTu  to  such  new  grade,  was  not  a  trespasser.  None  of  the 
parties  to  this  proceeding  so  claim,  or  in  any  manner  seek  to  enjoin 
its  acts  in  that  regard.  If  the  city  of  Buffalo  had  been  a  trespasser 
in  doing  the  work  in  question,  undoubtedly  the  person  owning  the 
property  at  the  time  such  trespass  was  committed  would  be  en- 
titled to  recover  only  such  damage  as  was  then  done,  and  the  next 
rule  would  apply: 

"In  each  action  tbe  measure  of  recovery  is  for  tbe  damages  sustained  up 
to  the  time  of  its  commencement;"  and  "the  owner  may  resort  to  a  suit  in 
equity  to  prevent  a  continuance  of  the  trespass,  and  a  multiplicity  of  actions 
at  law."  Again:  "Where  the  owner  of  property  affected  by  such  an  iUe- 
ga'l  structure  sells  and  conveys  the  absolute  fee,  the  vendee  takes  it  with  all 
tbe  easements  appurtenant  to  the  premises,  and  all  tbe  rights  of  a  general 
owner,  and  these  may  not  be  interfered  with  without  compensation;  and  so 
be  may  maintain  an  act^lon  to  recover  damages  accruing  after  his  purchase, 
or  to  restrain  tbe  continuance  of  tbe  trespass." 

In  other  words,- it  was  held  in  that  case,  in  substance,  that  the 
purchaser  of  real  property  which  was  being  trespassed  upon  at 
the  time  of  the  purchase  could  recover  damages  for  the  continuance 
of  such  trespass  after  he  became  the  owner,  and  could  perpetually 
enjoin  a  continuance  of  such  trespass.  It  was  further  held  that  the 
vendor  of  such  property  did  not  have  the  right  to  recover  damages 
for  trespass  committed  upon  the  property  sold  by  him  after  such 
sale,  but  that  such  damages  belonged  to  his  grantee.  In  Pegram 
'  V.  Railroad  Co.,  147  N.  Y.  135,  41  N.  E.  424,  it  was  held  that,  where 
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the  plaintiff  had  parted  with  the  legal  title  to  the  premiseB,  he  could 
only  recover  damages  caused  by  the  trespass  committed  while  he 
was  the  owner,  and  could  not  restrain .  by  injunction  subsequent 
trespasses.  In  the  case  at  bar  it  is  clear  that  the  respondent  would 
have  no  right  to  recover  damages  for  a  trespass  committed  upon 
Seymour  street  after  she  parted  with  her  title  to  the  westerly  20 
feet  of  parcel  No.  5,  formerly  owned  by  her,  any  more  than  she 
would  have  had  the  right  to  recover  damages  for  a  trespass  com- 
mitted on  any  other  part  of  the  premises  formerly  owned  by  lier. 
Such  damage  would  belong  to  the  owner  of  such  premises  at  the 
time  when  the  trespass  was  committed;  but,  as  we  have  attempted 
to  point  out,  such  rule  is  in  no  way  applicable  to  the  facts  in  this 
case.  While  the  respondent  was  the  owner,  the  city  of  Buffalo,  act- 
ing under  authority  of  law,  destroyed,  or  substantially  injured,  the 
means  of  access  to  her  premises.  Damage  was  thereby  done.  It 
was  all  done  while  the  respondent  was  still  owner.  The  city  of  Buf- 
falo is  authorized  to  and  is  willing  to  make  compensation  for  such 
damage,  and  the  conclusion  is  reached  that  the  compensation  for 
such  damage  as  was  done  to  the  westerly  20  feet  of  parcel  No.  5 
belonged  to  the  respondent,  was  personal  to  her,  did  not  pass  with 
the  land,  and  that  the  appellant,  by  acquiring  the  title,  in  no  man- 
ner became  entitled  to  receive  the  same,  or  any  portion  thereof. 
It  follows  that  the  report  and  order  appealed  from  should  be  af- 
firmed, with  costs  to  the  respondent. 

Report  and  order  afiQrmed,  with  costs  to  the  respondent.    AH 
concur. 


m  App.  DlY.  63.) 

WARSZAWSKI  V,   McWIMJAMB. 

(Supreme  Cotirt,  Appellate  Division,  Foartb  Department    July  23,  1901.]i 

L  Master  ahd  Sbrvaitt— Injubt  to  Servant— Asbdkption  of  Ribk. 

Plaintiff  was  Injured  by  falling  Into  a  coal  chute  while  unloading  a  car 
load  of  coal.  The  floor  of  the  trestle  was  about  40  feet  above  the  ground, 
and  at  different  places  openings  had  been  put,  into  which  the  coal  was 
dumped.  At  the  time  of  the  accident  plaintiff  was  attempting  to  pry 
open  the  doors  of  a  gondola  car,  and  -was  standing  on  some  planks  which 
had  been  placed,  in  the  presence  of  the  plaintiff,  on  the  railroad  track 
In  the  trestle,  and  over  one  of  the  coal  chutes.  While  the  plaintiff  was  so 
engaged  the  plank  broke,  and  he  fell  through  the  chute.  These  planks, 
which  were  not  shown  to  have  been  defective,  were  not  furnished  by 
the  defendant,  but  were  used  in  keeping  coal  in  freight  cars,  though  toe 
a  long  time  such  boards  had  been  used  as  in  this  instance,  to  the  knowl- 
edge of  the  defendant  Plaintiff  had  been  in  defendant's  employ  for  a 
number  of  years,  and  was  familiar  with  the  work  and  with  the  dangers. 
Held,  that  the  plaintiff  assumed  the  risk. 

i.  Same— Fellow  Servants. 

Plaintiff  had  been  directed  by  the  foreman  to  open  the  tx>ttom  door  of 
a  gondola  car,  and,  failing  to  do  so,  had  been  ordered  to  pry  It  open.  In 
order  to  do  this,  the  planks  were  placed  across  a  coal  chute,  under  the 
direction  of  the  foreman,  for  the  plaintiff  to  stand  on.  ffeliil,  that  the 
placing  of  the  boards  over  the  chute  was  merely  an  incident  of  the  work. 
In  which  the  foreman  was  a  co-employ6  with  the  plaintiff. 

Appeal  from  trial  term,  Erie  county. 
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Action  by  Joseph  Warszawski  against  John  J.  McWilliams.  From 
a  judgment  of  the  supreme  court  at  a  trial  term  in  favor  of  defend- 
ant, plaintiff  appeals.    Affirmed. 

Argued  before  ADAMS,  P.  j.,  and  McLENNAN,  SPBINQ,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

George  W.  Gillette,  for  a^^Ilant.         * 
Louis  L.  Babcock,  for  respondent. 

McLENKAIJ,  J.  In  the  month  of  January,  1900,  the  defendant 
was,  and  for  several  years  prior  thereto  had  been,  engaged  in  oper- 
ating a  coal  trestle  situate  in  the  town  of  Cheektowaga,  in  the 
county  of  Erie.  The  trestle  was  a  covered  structure  several  hun- 
dred feet  in  length,  between  25  and  3Q  feet  wide,  extending  east 
and  west,  and  was  used  for  the  purpose  of  unloading  coal  direct 
from  railroad  cars  into  chutes  or  storage  bins,  which  were  a  part 
of  the  structure.  At  an  elevation  of  about  40  feet,  and  directly 
under  the  roof  of  the  trestle,  a  substantial  floor  was  constructed 
of  plank,  which  extended  over  the  entire  space  within  the  trestle 
and  was  supported  by  timbers  extending  from  the  ground  to  the 
floor.  At  the  east  there  was  a  single  incline  track,  which  extended 
np  to  the  floor  at  the  easterly  end  of  the  trestle,  where  it  branched, 
and  from  which  point  two  railroad  tracks  extended  the  entire  length 
of  the  trestle,  about  the  distance  from  each  other  that  railroad 
tracks  are  ordinarily  constructed.  At  short  distances  from  each 
other,  between  the  rails  of  each  of  the  railroad  tracks,  and  also  be- 
tween the  two  tracks  and  upon  the  outer  side  of  each,  there  were 
openings  into  which  coal  from  the  cars  was  dumped  or  shoveled, 
and  dropped  into  the  chutes  or  bins  beneath  the  floor.  At  the  east- 
erly end  of  the  trestle  the  openings  between  the  two  tracks  were 
narrower  than  the  others,  on  account  of  the  close  proximity  of  the 
two  tracks  where  they  left  the  switch  and  branched  from  the  single 
incline  track.  Coal  was  carried  into  the  trestle  by  the  use  of  gon- 
dola cars,  ordinary  flat  cars,  and  box  cars,  by  running  them  up 
the  incline,  and  on  to  one  or  the  other  of  the  tracks  extending 
through  the  trestle.  The  gondola  cars  were  supplied  with  doors 
in  the  bottom,  which  were  opened  by  the  use  of  a  large  wrench  ap- 
plied to  an  axle,  which  extended  out  to  one  side  of  the  car,  and 
by  turning  which  a  chain  was  loosened  or  unwound;  and  the  weight 
of  the  coal  forced  the  door  of  the  car  downward,  and  permitted 
the  coal  to  fall  into  the  opening  below.  When  unloading  such  a 
car,  men  were  employed — the  plaintiff,  with  others — ^to  shovel  the 
coal  into  the  center  of  the  car,  and  thus  cause  it  all  to  run  out. 
The  coal  from  the  ordinary  flat  car  was  shoveled  over  the  side  into 
openings  between  the  railroad  tracks,  or  at  the  outer  side  of  such 
tracks.  When  the  ordinary  box  car  was  used,  boards  seven  or  eight 
feet  long,  about  ten  inches  wide,  and  an  inch  thick,  called  in  the 
evidence  "coopering  boards,"  which  had  been  placed  at  the  doors  of 
the  box  car  to  keep  the  coal  in,  were  removed  and  thrown  to  one 
side  about  the  trestle ;  and  the  coal  was  shoveled  by  the  men,  out 
of  the  doors  of  the  box  cars,  and  into  the  holes  or  openings  between 
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the  railroad  tracks,  or  into  such  otlier  openings  as  were  most  con- 
Tenient.  It  frequently  happened  during  the  winter  season  that,  the 
coal  in  the  gondola  cars  became  frozen,  so  that  when  the  wrench 
was  applied  to  the  cross  bar,  and  the  chain  which  held  up  the  door  in 
the  bottom  of  the  car  was  loosened,  the  door  would  not  open  bj 
the  weight  of  the  coal  above;  and  when  that  occurred  it  was  the 
practice  to  take  a  heavy  iron  bar  and  go  upon  the  other  side  of 
the  car,  and  pry  or  loosen  the  doors,  so  that  they  would  drop  down 
and  permit  the  coal  to  fall  into  the  bins  below.  On  the  day  in  ques- 
tion a  gondola  car  was  at  the  easterly  end  of  the  trestle,  ready  to 
be  unloaded.  It  stood  on  the  northerly  track,  directly  over  the  first 
or  most  easterly  opening,  which  was  about  three  feet  square,  and 
into  which  it  was  proposed  to  empty  the  car.  Directly  south  of 
such  opening,  and  between  the  two  tracks,  there  was  another  open- 
ing, about  three  feet  long  and  less  than  two  feet  wide,  located  so 
close  to  the  northerly  track  that  it  was  nearly  covered  up  by  the 
projecting  gondola  car.  Still  further  to  the  south,  and  between  the 
rails  of  the  southerly  track,  there  was  another  opening  about  three 
feet  square,  and  which  came  to  within  a  few  inches  of  the  middle 
opening,  and  to  the  side  of  the  car.  To  the  south  and  east  of  this 
southerly  opening  the  floor  was  solid  to  the  side  and  end  of  the 
trestle.  On  the  west  there  was  a  floor  space  between  it  and  the 
next  opening  of  two  feet.  On  the  north  there  was  a  space  between 
it  and  the  middle  opening  of  more  than  a  foot  in  width,  all  of 
which  was  solidly  planked,  and  upon  which  the  employes  could  go 
and  work  in  safety.  The  plaintiff,  with  two  or  three  other  em- 
ploy^s  of  the  defendant,  got  upon  the  top  of  the  coal  in  the  gon- 
dola car,  ready  to  shovel  the  same  towards  the  center  when  the 
door  in  the  bottom  of  the  car  should  be  opened  by  the  use  of  the 
wrench.  There  being,  no  one  ready  to  immediately  open  the  bot- 
tom of  the  car,  the  plaintiff  was  directed  by  defendant's  boss  or 
foreman  to  take  the  wrench  and  open  the  car.  He  got  down  from 
the  top  of  the  car,  took  the  wrench,  and  attempted  to  open  the 
doors  in  the  bottom,  but  found  that  the  coal  was  so  frozen  that 
the  doors  would  not  open;  and  he  was  then  directed  by  the  boss 
to  take  a  bar  and  go  upon  the  other  side  of  the  car  and  attempt 
to  open  the  doors.  In  so  doing  it  was  more  convenient  to  stand 
over  the  opening  in  the  floor  between  the  rails  of  the  southeriy 
track,  and  next  to  and  immediately  south  of  the  car  which  he  was 
attempting  to  unload.  To  make  it  more  convenient  for  him  to  do 
such  work,  one  of  the  "coopering  boards,"  so  called,  many  of  which 
were  about  the  trestle,  having  been  thrown  there  from  box  cars 
as  they  were  unloaded,  was  placed  across  the  opening,  one  end 
resting  upon  each  rail  of  the  southerly  track.  The  plaintiff  saw 
the  board,  the  manner  in  which  it  was  placed,  and  complained  that 
it  was  too  narrow,  and  that  he  could  not  turn  around  upon  it,  and 
for  that  reason  could  not  properly  do  the  work  standing  on  it;  and 
two  othe^  boards  of  the  same  kind  were  obtained  and  placed  along- 
side of  it,  by  direction  of  the  boss.  The  plaintiff  then  went  upon 
them,  and  commenced,  by  the  use  of  the  iron  bar,  to  loosen  or  open 
the  door  in  the  bottom  of  the  gondola  car.    While  thus  engaged  one 
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of  the  boards  upion  which  he  was  standing  broke,  and  he  fell  into 
the  bin  below,  a  distance  of  some  30  or  4Jti  feet,  and  received  the 
injuries  of  which  he  complains. 

The  evidence  conclusively  shows  that  the  boards  on  which  the 
plaintiff  stood,  or  those  of  like  character,  were  not  placed  in  the 
trestle  or  kept  there  by  the  defendant  for  the  purpose. for  which 
they  were  used  at  the  time  in  question.  It  appears,  however,  that 
for  a  long  time  prior  to  the  time  of  this  accident  such  boards  were 
nued  by  the  employ^  for  such  purpose,  to  the  knowledge  of  the 
defendant.  There  is  no  suggestion  in  the  evidence  that  there  was 
any  latent  defect  in  the  boards  upon  which  the  plaintiif  stood;  that 
they  were  rotten,  knotty,  or  in  any  manner  defective.  They  were 
just  what  they  appeared  to  be, — sound  boards,  about  six  or  seven 
feet  long,  eight  or  ten  inches  wide,  and  an  inch  thick, — and,  so. 
far  as  appears,  were  of  the  ordinary  strength  of  boards  of  that 
character.  There  is  no  suggestion  in  the  evidence  that  the  boss 
or  foreman  was  not  in  all  respects  competent  to  perform  the  duties 
of  such  position.  The  plaintiff  had  been  in  the  employ  of  the  de- 
fendant for  several  years  prior  to  the  accident,  and  was  engaged 
in  doing  substantially  the  same  work,  to  wit,  unloading  coal  cars 
Ld  the  trestle  in  question.  He  was  entirely  familiar  with  the  man- 
ner of  doing  the  work,  had  frequently  seen  boards  of  the  character 
in  question  used  for  the  puirpoae  for  which  he  used  them,  knew  how 
the  boards  came  to  be  in  the  trestle,  and,  so  far  as  appears,  was 
entirely  familiar  with  all  the  details  of  doing  the  work  in  question. 
We  think  these  facts  fail  to  establish  a  cause  of  action  against  the 
defendant,  and  that  the  motion  for  a  nonsuit  was  properly  granted. 
At  the  time  of  the  accident  the  plaintiff  and  other  employ^  were 
simply  engaged,  under  the  direction  of  a  competent  boss,  in  attempt- 
ing to  open  a  door  in  the  bottom  of  a  car,  so  that  it  could  be  more 
readily  emptied  of  its  load  of  coal.  The  method  of  doing  the  work, 
and  the  difficulties  which  were  liable  to  occur  in  case  the  coal  was 
frozen,  were  fully  understood  and  known  to  all  concerned.  The 
character  of  the  structure  and  of  all  the  surroundings  was  also  well 
known  and  understood.  All  the  dangers  were  apparent,  and  were 
in  plain  view,  and  of  a  character  to  be  readily  appreciated.  It  was 
perfectly  plain  to  be  seen  that  if  a  person  stepped  or  fell  into  one 
of  the  many  openings  in  the  floor  of  the  trestle,  all  of  which  were 
in  plain  sight,  he  would  fall  to  the  bottom  of  the  bin  or  chute  un- 
derneath, and  sustain  injury.  There  was  a  substantial  walk  about 
the  opening  into  which  the  plaintiff  fell,  more  or  less  convenient 
for  the  employes  to  stand  upon  to  perform  the  work  required  of 
them.  It  was,  however,  considered  by  the  plaintiff  and  his  co-em- 
ployes that  the  car  in  question  could  be  more  conveniently  opened 
if  the  floor  space  was  enlarged,  and  one  of  the  openings  therein 
partially  and  temporarily  closed.  To  accomplish  such  purpose,  they 
took  what  was  at  hand,  to  wit,  three  sound  inch  boards,  about  ten 
inches  wide.  After  they  were  placed  in  position  in  the  presence  of 
the  plaintiff,  he  stepped  upon  them,  and  the  result  showed  that 
they  were  not  strong  enough  to  bear  his  weight,  and  in  addition 
the  strain  which  he  put  upon  them  by  attempting  to  pry  open  the 
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door  in  the  bottom  of  the  car,  and  the  accident  resulted.  There 
were  plenty  of  other  boards  of  the  same  character  at  hand,  and,  if 
they  had  been  made  double  or  treble  thickness  over  the  opening, 
clearly  they  would  not  have  broken.  At  all  events,  they  were  not 
furnished  by  the  defendant  for  the  purpose  to  which  they  were 
put,  and  the  plaintiff  was  quite  as  able  to  judge  of  their  strength 
as  any  one,  and  to  form  such  judgment  did  not  require  any  technical 
skill  or  knowledge.  If  the  defendant  had  kept  strips  of  lath  or  one- 
half  inch  stuff  about  or  in  the  trestle,  an  employ^  could  not  call 
upon  him  to  respond  in  damages  in  case  he  sustained  injury  while 
knowingly  attempting  to  make  such  strips  support  his  weight,  and 
equally  so  although  he  was  aided  in  the  enterprise  by  defendant's 
boss  or  foreman.  The  evidence  fails  to  establish  negligence  on  the 
part  of  the  defendant  He  had  a  right  to  have  his  coal  trestle  in 
precisely  the  condition  in  which  it  was,  and,  so  far  as  appears  by 
the  evidence,  he  furnished  to  his  employes  such  appliances  as  were 
reasonably  necessary  for  the  safe  performance  of  the  work  in  which 
they  were  engaged,  and  it  must  be  held,  under  all  the  circumstances, 
that  the  plaintiff  assumed  the  risk  incident  to  the  doing  of  the 
work  upon  which  he  was  engaged  at  the  time  of  the  accident;  and 
further,  we  think  it  clear,  under  the  authorities,  that  the  placing 
of  the  boards  across  the  opening  in  question  was  merely  an  in- 
cident of  the  work,  in  doing  which  the  boss  or  foreman  of  the  de- 
fendant was  a  co-employ4  with  the  plaintiff,  and  that  the  defendant 
is  not  liable  for  his  acts,  or  any  instructions  which  the  foreman 
may  have  given  in  respect  to  such  detail.  Many  cases  might  be 
cited  in  support  of  the  foregoing  propositions.  In  Moore  v.  McNeil, 
35  App.  Div.  323,  54  N.  Y.  Supp.  956,  the  rule  is  stated  in  the  head- 
note  as  follows: 

"A  master  Is  not  liable  for  Injuries  sustained  by  a  servant  In  consequence 
of  tbe  breaking  of  a  plank  In  a  scaffold,  In  the  construction  of  which  the 
serrant  was  assisting,  where  there  is  no  evidence  that  the  planks  supplied 
by  the  master  for  the  erection  of  the  scaffold  were  unfit  for  that  purpose, 
and  It  appears  that  the  selection  of  the  plank  which  broke,  from  among 
those  supplied,  was  the  act  of  the  foreman  of  the  gang  engaged  in  construct- 
ing the  scaffold,  or  of  some  member  thereof." 

In  Stourbridge  v.  Bailroad  Co.,  9  App.  Div.  129,  41  N.  Y.  Supp. 
12S,  it  was  held  that  a  master  discharged  his  duty  to  a  servant 
when  he  supplied  a  sufficient  quantity  of  proper  and  suitable  ma- 
terial, and  that  the  choice  of  material,  the  selection  of  sound  beams, 
the  rejection  of  such  beams  or  parts  as  were  defective, — work  which 
necessarily  is  involved  in  the  erection  of  structures  of  wood, — were 
details  of  the  work,  and  strictly  the  duty  of  the  fellow  servant;  In 
Kimmer  v.  Weber,  151  N.  Y.  417,  45  N.  E.  860,  it  was  held  that  if  a 
master  furnishes  his  servants  suitable  materials  for  the  construc- 
tion of  a  scaffold  on  which  to  do  work,  and  the  servants  voluntarily 
construct  it  according  to  their  own  judgment,  the  master  Is  not 
liable  to  the  servants  for  the  manner  in  which  they  used  the  ma- 
terial. In  the  case  at  bar,  as  we  have  seen,  there  were  plenty  of 
good  boards  at  hand  in  order  to  have  made  a  suitable  and  suffi- 
ciently strong  irfatform  over  the  oi>ening  through  which  the  plain- 
tiff fell,  if  such  platform  was  necessary  in  the  performance  of  bis 
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work.  All  that  was  necessary  was  to  place  the  boards  there  at 
hand  one  above  the  other,  two  or  three  thicknesses,  instead  of  pla- 
cing only  one  thickness  over  the  opening.  In  Kinuner  v.  Weber^ 
Bapra,  it  was  also  held  that  the  master  is  not  liable  to  his  servant 
for  the  negligent  performance  of  some  detail  of  the  work  intrusted 
to  the  servant,  whatever  may  have  been  the  grade  of  the  servant 
who  executed  such  detail.  In  Qolden  v.  Sieghardt,  33  App.  Div. 
161,  163,  53  X.  Y.  Sopp.  460,  461,  the  rule  is  stated  by  Mr.  Justice 
Rnmsey  "as  follows: 

"When  anything  Is  connected  with  the  work,  and  Is  an  essential  part  of 
Its  performance.  Is  done  by  persons  who  are  engaged  In  the  prosecution  of 
the  work,  and  Is  necessary  to  be  done  to  Insure  the  completion  of  the  work, 
tbat  thing  is  a  detail  of  the  work,  within  this  rule.  SiSpecially  Is  this  so 
when  the  work  Itself  is  the  making  of  a  place  where  It  Is  to  be  done.  Where 
tbat  Is  the  case,  the  mle  which  requires  the  master  to  provide  a  reasonably 
safe  place  for  his  servants  in  which  to  do  their  work  has  no  application." 

In  the  case  at  bar,  under  the  construction  of  the  evidence  most 
favorable  to  the  plaintiff,  he,  with  the  foreman,  was  engaged  in 
making  a  place  in  which  to  work, — a  place  from  which  they  could 
more  conveniently  open  the  car  in  question.  If  the  place  thus  made 
by  them  was  unsafe,  it  was  their  own  fault,  and  the  defendant  is 
not  liable.  To  the  same  effect  are  Carpasso  v.  Woolfolk,  163  N.  Y. 
472,  57  N.  E.  760;  Kiffln  v.  Wendt,  39  App.  Div.  229,  57  N.  Y.  Supp. 
119,  and  cases  cited.  , 

We  think  the  provisions  of  the  labor  law  to  which  our  attention 
has  been  called  by  the  plaintiff's  counsel  have  no  application  to  the 
facts  of  this  case.  It  may  be  doubted  whether  the  plaintiff  gave 
sufficient  evidence  to  absolve  himself  from  the  charge  of  contributory 
negligence.  As  we  have  seen,  he  deliberately  walked  upon  a  board 
only  an  inch  thick  and  eight  or  ten  inches  in  width,  placed  over  a 
hole  some  forty  feet  deep,  and  in  addition  put  upon  it  the  strain 
caused  by  attempting  to  pry  open  the  door  of  the  car  with  an  iron 
bar,  without  making  any  examination  or  investigation  to  ascertain 
whether  such  board  was  of  suflQcient  strength  to  support  his  weight 
and  such  strain;  and,  as  we  have  seen,  he  did  not  attempt  to  make 
the  boards  safe,  which  he  could  easily  have  done  by  putting  two  or 
more  boards  together,  there  being  plenty  of  them  at  hand  for  that 
purpose.  But  it  is  unnecessary  to  decide  that  question,  as  we  think, 
for  the  other  reasons  stated,  the  plaintiff's  exceptions  should  be 
overruled,  and  judgment  directed  for  the  defendant,  with  costs. 

Plaintiff's  exceptions  overruled,  motion  for  new  trial  denied,  and 
judgment  ordered  on  the  verdict,  with  costs.    All  concur. 


(64  App.  Div.  41.)    . 

HAI^LERAN  v.  BEL(L  TEL.  OO.  OP  BUFFALO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  23,  1901.) 

i.  fllOHWATS— ABCTTINO  OWRBHS— ADVEHSE  P088K88ION. 

Where  plalntifTs  deed  conveyed  up  to  a  highway,  and  not  to  the  center 
thereof,  and  he  had  never  regularly  cultivated  the  side  of  the  road,  he 
could  not  claim  title  therein  by  adverse  possession,  since  Code  Civ.  Proc. 
f  372,  provides  that  possession  is  held  adversely  only  when  the  land  is 
protected  by  a  substantial  inclosnre,  or  is  usually  cultivated. 
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X  Sakb— RiOBTS  m  HioHWATB— Telbphone  Polks. 

When  the  owner  of  land  adjoining  a  highway  does  not  own  any  Inter- 
est in  the  highway,  and  his  rights  as  an  abutting  owner  are  not  Inter- 
fered with  by  the  ei-ectlon  of  telephone  poles  along  the  highway,  be  can- 
not maintain  an  action  for  their  removaL 

Appeal  from  special  term,  Genesee  county. 

Proceedings  by  Maurice  J.  Halleran  against  the  Bell  Telephone 
Oompany  of  Buffalo.  From  a  judgment  dismissing  the  com^aint, 
the  plaintiff  appeals.    AflBrmed.  

Argued  before  ADAMS,  P.  J.,  and  MoLEKNAN,  SPBINQ,  WIL- 
UAMS,  and  EUMSEY,  JJ. 

Arthur' £.  Clark,  for  appellant. 
John  Ot.  Milburn,  for  respondent. 

RUMSEY,  J.  This  action  was  originally  began  by  Maurice  Hal- 
leran, the  plaintiff's  ancestor,  who  was  the  owner  of  certain  lands 
situate  on  a  public  highway  in  the  county  of  Genesee,  to  compel 
the  removal  of  certain  telephone  poles  erected  by  the  defendant 
in  front  of  his  lands.  It  is  conceded  that  the  plaintiff  has  no  record 
title  to  the  land  to  the  center  of  the  highway,  but  that  the  property 
to  which  he  has  title  extends  only  to  the  side  of  the  road.  The 
highway  is  100  feet  wide,  and  was  laid  out  many  years. ago.  The 
title  to  it,  so  far  as  appears,  is  in  the  Holland  Land  Company,  which 
conveyed  by  deed  to  the  defendant  the  right  to  erect  its  poles  along 
the  highway.  It  is  found  by  the  learned  court  below  that  the  poles 
erected  in  front  of  the  plaintiff's  land  have  not  caused  any  substan- 
tial damage  to  any  easement  of  light,  air,  and  access  which  the 
owner  of  the  land  has  in  the  highway.  The  learned  court  below 
dismissed  the  complaint.  From  the  judgment  entered  upon  his  de- 
cisi(Hi,  this  appeal  is  taken. 

We  have  examined  this  case  with  considerable  care,  not  because, 
in  our  judgment,  there  is  any  difficulty  in  deciding  the  questions 
presented,  but  because  we  were  advised  by  the  counsel  for  the  ap- 
pellant that  many  other  cases  involving  the  same  questions  are 
pending  in  the  courts,  and  we  desire  to  settle,  so  far  as  this  coart 
may  do  so,  the  rules  which  are  applicable  to  these  cases. 

The  plaintiff,  although  admitting  that  he  has  no  record  title  to 
the  highway  in  front  of  his  premises,  insists  that  he  has  acquired 
title  thereto  by  adverse  possession.  It  appears  that  the  plaintiff 
and  his  predecessors  in  title  have  from  time  to  time,  as  required  by 
statute,  cut  down  the  weeds  growing  in  the  highway  in  front  of  his 
premises;  that  once  in  seven  or  eight  years  he  has  cultivated  the 
land  extending  from  the  sides  of  the  road  out  to.  the  beaten  track, 
sowed  crops,  and  seeded  it,  and  has  taken  off  the  crops  from  time 
to  time,  and  cut  the  grass  there  growing.  He  has  not  in  any  war 
inclosed  it,  nor  has  his  occupation  of  it  been  exclusive,  or  interfered 
with  the  rights  of  passage  of  any  one  desirous  of  traveling  upon 
the  highway  clear  up  to  his  fence.  Without,  therefore,  considering 
whether,  under  any  circumstances,  one  can  obtain  an  adverse  title 
to  a  highway  in  front  of  his  land,  we  think  no  adverse  title  has 
been  acquired  in  this  case;   because,  as  the  plaintiff  admits  that 
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there  van  no  written  instrument  conveying  title,  he  could  not  have 
obtained  title  by  adverae  possession  unless  he  had  inclosed  the  land, 
or  customarily  cultivated  it  (Code  Civ.  Proc.  §§  371,  372),  and  such 
cultivation  must  be  notorious,  hostile,  and  exclusive,  and,  unless 
the  adverse  poBsession  has  those  qualities,  it  is  never  eflectnal  as 
the  foundation  of  a  claim  of  adverse  title. 

The  case  must  therefore  be  disposed  of  in  view  of  the  fact  that 
The  plaintiff  has  no  title  whatever  to  the  lughway,  and  he  has  no 
other  or  different  right  to  it  than  has  any  one  of  the  public,  ex- 
cept, so  far  as  being  an  abutting  owner,  it  is  necessary  for  him 
to  use  the  highway  as  a  means  of  access  to  his  premises.  An  en- 
croachment, which  does  not  interfere  with  the  right  of  passage  over 
a  highway,  gives  no  right  to  a  citizen,  who  is  not  to  some  extent 
inconvenienced  by  it,  to  interfere  with  it.  It  certainly  gives  him 
no  right  to  require  its  removal.  If  it  constitutes  a  nuisance,  and 
interferes  with  the  general  right  of  the  public,  the  public  alone 
can  compel  its  removal;  but  no  private  individual  can  interfere 
with  it,  except  so  far  as  it  constitutes  as  to  him  a  private  nuisance. 
The  finding  is  that  the  telephone  poles  do  not  interfere  in  any  de- 
gree with  any  right  which  the  plaintiff  has  as  an  abutting  owner. 
When  that  fact  was  made  to  appear,  we  are  utterly  unable  to  con- 
ceive of  any  reason  why  the  plaintiff  should  be  entitled  to  maintain 
this  action.  If  the  plaintiff  were  the  owner  of  the  land  to  the 
center  of  the  highway,  he  would  have  his  right  of  action  either  for 
damages  caused  by  the  erection  of  the  poles  and  the  cutting  of  his 
trees,  or  perhaps  would  be  entitled  to  an  injunction  to  compel  the 
removal  at  the  poles.  Eels  v.  Telegraph  Co.,  143  N.  Y.  133,  38  N. 
E.  202,  25  L.  R.  A.  640;  Dusenbury  v.  Telegraph  Co.,  11  Abb.  N. 
C.  440. 

It  is  unnecessary  to  say  whether,  in  view  of  the  small  amount  of 
damage  suffered  by  the  plaintiff,  he  could  maintain  an  action  to 
compel  the  removal  of  the  poles,  or  whether  he  would  be  remitted 
to  Ws  action  at  law  for  damages  or  ejectment,  but,  if  he  were  the 
owner  of  the  highway,  he  would  have  some  right  of  action,  as  is 
established  by  the  cases  just  cited.  But  in  the  present  case,  ex- 
cept so  far  as  the  erection  of  the  poles  has  interfered  with  the 
plaintiff's  right  of  access  to  his  own  land,  he  has  not  suffered  any 
damage,  and  he  cannot  maintain  an  action  to  compel  the  removal 
of  the  poles. 

For  these  reasons,  the  judgment  must  be  affirmed,  with  coats. 
AH  concur. 


(64  App.  Div.  80.) 

HOPLBR  V.  HUNTER  AHMS  CO. 

(Supreme  Court,  Appellate  Divtsl<»>,  Fourth  Department.    July  23,  1901.) 

I.  JElvTDBNCB — Letters — Explanation. 

Letters  written  by  a  -wltnesB  to  plaintiff,  which  were  Inconsistent  with 
testimony  wlilcb  he  had  given  for  defendant,  and  which  tended  to  estab- 
lish plaintiff's  liability  for  the  amount  of  counterclaims  set  up  by  de- 
fendant, but  which  were  no  part  of  the  contract  between  the  parties, 
were  received  in  evidence;  whereupon  he  was  recalled  by  defendant,  and 
asked  to  explain  why  no  reference  was  made  to  the  account  contained  in 
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the  Statement  of  defendant's  counterclaim,  as  claimed  by  It,  at  the  time 
of  writing  the  letters.    The  evidence  was  excluded.    Heli  error. 
8.  Sake — Objkctigns  not  Raised  Below. 

Where  a  certain  question  was  excluded  on  objection,  it  cannot  be  urged 
on  appeal  that  It  was  not  shown  what  evidence  would  be  given,  or  what 
the  answer  to  the  question  would  have  been,  where  such  objection  was 
not  raised  below. 

Appeal  from  trial  term,  Oswego  county. 

Action  by  James  Hopler  against  the  Hunter  Arms  Company. 
From  a  judgment  entered  on  the  decree  of  a  referee  in  favor  of 
the  plaintiff,  defendant  appeals.    Beversed. 

The  action  was  brought  In  the  supreme  court  on  the  13th  day  of  January, 
1809,  to  recover  a  balance  of  $282.21,  and  Interest  from  May  1,  1888,  for 
labor  and  services  alleged  to  have  been  performed  by  the  plalntlfT  as  trav- 
eling salesman  for  the  defendant  during  the  years  1897  and  1898.  The 
amount  of  plalntlfTs  claim  for  services  was  substantially  admitted  by  the 
defendant  In  Its  answer,  or  at  least  no  question  Is  made  over  the  amount 
of  such  services  as  found  by  the  referee,  to  wit,  $158.77;  but  by  Its  answer 
the  defendant  sets  up  a  counterclaim  for  balance  due  for  goods  sold  and  de- 
livered to  the  B.  M.  Dwight  Cycle  Company,  amounting  to  the  sum  of 
fl63.28,  and  which  it  Is  alleged  was  guarantied  by  the  plaintiff.  It  also 
sets  up  a  counterclaim  for  goods  sold  and  delivered  to  the  plaintiff  between 
AprU  20,  1897,  and  October  17,  1898,  amounting  to  the  sum  of  $1,412.80,  less 
the  sum  of  $681,  which  it  is  admitted  was  paid  thereon;  and  the  defendant 
alleges  that  there  Is  due  and  owing  to  it  from  the  plaintiff,  over  and  above 
the  amount  due  to  the  plaintiff  for  his  services,  the  sum  of  $736.87,  for 
which  sum  the  defendant  demanded  judgment,  besides  costs.  The  referee 
disallowed  defendant's  counterclaim,  and  found  there  was  due  and  owing 
to  the  plaintiff  from  the  defendant  the  sum  of  $1SB.77,  with  interest  thereon 
from  May  1,  1886,  amounting  in  all  to  the  sum  of  $177,  and  judgment  was 
directed  in  favor  of  the  plaintiff  for  that  amount,  besides  the  costs  of  the 
action. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPKING,  WIL- 
MAMS,  and  RUMSEY,  JJ. 

Oiles  8.  Piper,  for  appellant. 
Harry  C.  Walker,  for  respondent. 

MoLENNAN,  J.  Substantially  the  only  issues  litigated  before 
the  referee  were  as  to  the  defendant's  two  alleged  counterclaims. 
Without  reciting  in  detail  the  evidence  given  by  the  respective  par- 
ties upon  those  issues,  or  expressing  any  opinion  as  to  the  weight 
of  the  evidence,  it  may  be  said  that  it  was  conflicting,  and  that 
the  testimony  of  each  party  was  of  such  a  character  that  if  be- 
lieved it  was  sufficient  to  have  justified  a  finding  in  his  favor  upon 
such  issues.  It  appeared  that  one  John  Hunter,  who  was  the  secre- 
tary of  the  defendant,  had  written  a  number  of  letters  to  the  plain- 
tiff, one  to  a  Mr.  Walker,  and  one  to  the  B.  M.  Dwight  Cycle  Com- 
pany, which  were  inconsistent  with  the  testimony  which  had  been 
given  by  him  as  a  witness  for  the  defendant,  and  which  tended  to  es- 
tablish the  liability  of  the  plaintiff  for  the  amount  of  the  counter 
claims  set  up  in  the  answer.  Those  letters  were  offered  in  evi- 
dence by  the  plaintiff,  and  were  received  by  the  referee.  There- 
upon the  witness  Hunter  was  recalled,  and  asked  by  defendant's 
counsel:  "You  may  state  or  explain  why  no  reference  was  made 
to  the  account  contained  in  Schedule  B  at  the  time  of  writing  those 
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letters  [Schedule  B  being  a  statement  of  defendant's  connterclaim 
as  claimed  by  it]."  The  evidence  was  excluded  by  the  learned 
referee,  and  an  exception  was  duly  taken. 

We  .think  the  mling  presents  sacb  error  as  requires  a  reversal  of 
the  judgment.  The  importance  or  materiality  of  the  letters  cannot 
be  questioned.  Unexplained,  they  indicated  that  the  claim  of  the 
defendant  was  not  well  founded,  the  statements  contained  in  the 
letters  being  inconsistent  with  such  claim.  It  also  appears  that 
the  referee  regarded  them  as  of  importance,  because  in  the  opinion 
written  by  him  he  states  that  "such  letters  strongly  corroborate 
plaintifTs  version  of  the  transaction,  and  also  decidedly  contradict 
the  evidence  given  by  both  the  Hunters."  Again,  the  referee,  in  speak- 
ing of  two  of  those  letters  (Exhibits  D  and  F),  says: 

"Even  this  evidence  [evidence  of  John  Hunter,  secretary  of  the  defendant]. 
It  seems  to  me,  does  not  necessarily  contradict  the  evidence  given  by  the 
plaintiff;  but,  assuming  that  this  evidence  is  contradictory,  it  seems  to  me 
more  than  overbalanced  by  plaintifTs  £}xhibits  D  and  F,  which  were  dic- 
tated by  Mr.  John  Hunter,  and  admit  an  indebtedness  to  plaintifC  of  $5.24." 

Assuming,  then,  as  we  must,  that  the  letters  were  material,  and 
were  properly  received  when  offered  by  the  plaintiff,  we  think  it 
clear  that  it  was  competent  for  the  witness  John  Hunter,  who  dic- 
tated or  wrote  the  lettera,  to  explain,  if  he  could,  how  he  came  to 
write  what  he  did,  and  how  it  happened  that  what  he  wrote  was 
inconsistent  with  the  testimony  which  he  had  given,  and  with  the 
real  facts  as  he  claimed  they  existed.  The  letters  or  exhibits  in 
question  were  no  part  of  the  contract  or  agreement  between  the 
partieSi.  It  was  not  claimed  that  anything  was  done  or  omitted 
by  the  plaintiff  on  the  strength  of  such  letters,  and  therefore  no 
question  of  estoppel  could  arise.  Such  being  the  case,  we  know  ot 
no  rule  which  would  prevent  the  witness  from  making  such  ex- 
planation as  he  could  of  the  apparent  inconsistencies  between  his 
testimony  and  the  letters  which  he  wrote,  and  which  were  put  in 
evidence  by  the  plaintiff. 

The  case  of  Tracy  v.  McManus,  58  N.  Y.  257,  cited  by  appellant's 
counsel,  is  in  point.  In  that  case  it  was  sought  to  charge  the  de- 
fendant as  a  partner,  upon  evidence  that  he  purchased  and  owned 
the  property  where  the  firm  business  was  carried  on,  furnished  it 
capital,  and  attended  to  its  financial  affairs,  and  also  that  he  made 
declarations  that  he  was  interested  in  the  concern..  The  defendant 
denied  that  he  was  a  partner,  and  offered  to  show  that  his  sole 
motive  in  doing  what  he  did  was  to  aid  two  of  his  relatives  who 
were  members  of  the  firm.    The  court  said  (pages  260,  261): 

"These  acts,  in  the  absence  of  any  explanation  of  their  motive,  tended  not 
only  to  sustain  the  plaintiff's  allegation  of  interest,  but  to  corroborate  the 
evidence  as  to  the  declarations  of  McManus  touching  his  Interest  in  the  con- 
cern. •  •  •  We  thinly  that  he  had  the  right  to  explain  these  acts  by  say- 
ing that  be  did  them  for  the  purpose  of  aiding  his  relatives,  and  that,  there- 
ttfn,  they  were  not  Inconsistent  with  his  allegation  that  he  had  no  interest." 

We  think  the  referee  was  not  justified  in  excluding  the  answer 

to  the  question  objected  to,  for  the  reason  suggested  bj  the  learned 

connsd  for  the  respondent,  to  wit,  that  it  was  not  indicated  what 

evidence  would  be  given  or  what  answer  would  be  made  by  Hunter 
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in  explanation  of  fhe  letters.  Besides,  tlie  qaestioB  was  not  ob- 
jected to  upon  any  snch  ground.  If  it  had  been,  its  fonn  could 
readily  have  been  changed,  so  as  to  have  obviated  that  objection. 
Being  of  the  opinion  tliat  the  judgment  should  be  reversed,  and 
that  a  new  trial  should  be  had,  because  of  the  ruling  made  by  the 
learned  referee,  we  deem  it  unnecessary  to  discuss  any  of  the  other 
questions  presented  "by  the  appeal 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  event    All  concur. 


<e4  App.  DlT.  27.) 

WOODWARD  ▼.  LOOMIS  et  aL 

(Supreme  Gotirt,  Appellate  Division,  Fourth  Department    T11I7  2S,  1901.) 

AaiMALa— Pbrbohai.  Ikjubies— Viciousmbss— Etidbmos. 

Where,  In  an  action  for  injuries  by  a  horse,  the  issue  Is  whether  the 
horse  was  vicious  and  defendant  knew  of  It,  evidence  as  to  the  horae^s 
disposition  during  several  months  after  the  injury  is  incompetent. 

Williams,  J.,  dissenting. 

Appeal  from  trial  term,  Erie  county. 

Action  by  Lyman  B.  Woodward  against  Alvin  I.  Loomis  and  oth- 
ers. From  a  judgment  for  defendants,  and  fnua  an  order  denying 
a  new  trial,  plaintiff  appeals.    Reversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPBINQ,  Wllr 
MAMS,  and  RUMSEY,  JJ. 

Albert  G.  Thome  and  Wallace  Thayer,  for  appellant 
Adolph  Bebadow,  for  respondents. 

BUMBET,  J.  The  action  is  brought  to  recover  damages  whidi 
the  plaintiff  suffered  by  the  kick  of  a  horse  belonging  to  the  de- 
fendants, which  he  was  engaged  in  driving  for  them.  The  serioas 
question  litigated  was  whether  the  horse  was  vicious,  and  whether 
the  defendants  knew  it.  There  was  considerable  testfanony  on  each 
side.  The  defendants  had  a  verdict.  After  the  horse  had  kicked 
the  plaintiff,  he  was  sold  by  the  defendants  to  one  Myers,  who,  hav- 
ing been  sworn  as  a  witness,  testified  that  he  had  owned  him  for 
some  months.  He  was  then  asked  what  kind  of  disposition  the 
horse  had,  which  was  objected  to  as  incompetent,  irrelevant,  im- 
material, and  as  calling  for  a  description  of  the  horse  long  after 
the  accident.  The  evidence  was  received  over  the  objection  thns 
taken  by  the  plaintiff,  and  the  witness  answered  that  he  -was  a 
good-dispositioned  horse,  in  his  judgment,  and  that  he  never  saw 
him  kick  at  anything  unless  he  was  playing  arotmd.  This  eTidence 
was  clearly  incompetent.  Buckley  v.  Leonard,  4  Denio,  500;  Kis- 
sam  v.  Jones,  56  Hun,  432,  10  N.  Y.  Supp.  94,  We  are  not  able  to 
say  that  the  evidence  did  no  harm,  because  it  was  addressed  to  the 
precise  question  at  issue,  and  which  was  strongly  contested  upon 
the  trial. 

For  this  error,  the  judgment  and  order  should  be  reversed,  with 
costs  to  the  appellant  to  abide  the  result  of  the  action.  All  concur, 
except.  WILLIAMS,  J.,  who  dissents. 
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WILLIAMS,  J.  (dissenting).  The  judgment  and  order  appealed 
from  should  be  afflnned,  with  costs.  The  action  was  brought  to 
i-ecover  damages  for  injuries  resulting  from  the  kick  of  a  horse. 
The  plaintiff  alleged  that  the  horse  was  vicious  and  dangerous  prior . 
to  the  time  of  the  injuries  to  him,  and  defendants  knew  it,  but 
never  warned  plaintiff  of  such  viciousness  and  liability  to  kick  a 
person  who  was  handling  him.  The  defendants  denied  these  al- 
legations, and  alleged  that  plaintiff  was  warned  and  knew  of  the 
vicious  character  of  the  hor^e,  and  assumed  the  risk  of  handling 
him.  The  charge  of  the  court  is  not  contained  in  the  record,  ahd 
we  do  not  know,  therefore,  precisely  what  questions  were  submitted 
to  the  jury.  There  seems  to  have  been  evidence  safScient  to  author- 
ize a  finding  that  the  horse  was  vicious  and  did  kick  people  before 
he  kicked  tiie  plaintiff  and  inflicted  the  injuries  here  complained 
of.  Indeed,  the  jury  must  have  been  satisfied  of  this  element  in 
the  plaintiff's  cause  of  action.  This  being  so,  it  was  the  duty  of 
the  defendants  to  warn  the  plaintiff  of  such  vicious  tendencies  of 
the  horse,  and  then,  if  he  saw  fit  still  to  use  him,  the  risk  would 
have  been  an  assumed  one.  The  claim  made  is  that  the  defendants 
neglected  to  perform  this  duty,  and  that  the  injuries  received  were 
a  result  of  such  negligence.  If,  however,  the  plaintiff  knew  of  the 
vicious  tendencies  of  the  horse,  then  he  assumed  the  risk,  whether 
the  defendants  warned  him  or  not  If  he  knew  it,  then  the  neglect 
of  duty  by  the  defendants  to  warn  him  would  not  have  caused  the 
injuries.  The  jury  must  have  based  their  verdict  upon  a  finding 
adversely  to  the  plaintiff  upon  this  question  of  fact.  The  plain- 
tiff entered  defendants'  employ  the  last  of  June,  and  worked  until 
he  received  his  injuries,  September  18th, — nearly  three  months.  He 
used  this  horse,  and  drove  him  on  a  truck  with  another  horse,  dur- 
ing all  that  time  almost  daily.  He  had  handled  and  driven  horses 
all  his  life,  and  for  two  years  and  a  half  before  commencing  work 
for  defendants  had  been  driving  trucks  all  the  time.  He  testified 
that,  during  all  the  three  months  that  he  used  this  horse  before 
he  was  injured,  he  never  discovered  the  viciousness  of  this  horse, 
and  knew  nothing  about  it;  that  he  had  never  heard  of  the  many 
occasions  when  the  horse  had  kicked  at  and  kicked  other  people. 
If  the  jury  believed  the  horse  to  be  of  such  vicions  tendencies  as 
plaintiff,  by  his  witnesses,  proved  on  the  trial,  they  might  well  re- 
fuse to  credit  plaintiff's  evidence  that  he  never  discovered  it  during 
all  the  time  he  was  using  the  horse  before  he  waa-injured;  and  they 
nu'ght,  on  the  contrary,  infer  from  the  facts  proved  in  plaintiff's  be- 
half on  the  trial  that  he  had  knowledge  of  the  vicious  character 
of  the  horse,  and  then  have  rendered  their  verdict  upon  the  theory 
that  he  assumed  the  risk  of  using  the  horse.  The  evidence  as  to 
the  character  of  the  horse  given  in  behalf  of  the  defendants,  even 
considering  it  as  improper,  could  not  well  have  operated  to  the 
prejudice  of  the  plaintiff.  We  must  assume  that  the  court  gave 
the  proper  instructions  to  the  jury,  viz.  that  the  question  of  the 
viciousness  of  the  horse  was  to  be  determined  by  considering  what 
the  horse  had  done  before  the  plaintiff  was  injured;  and  inasmuch 
aa  he,  concededly,  had  kicked  at  and  kicked  several  persons,  the 
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jary  mast  have  found  him  TiciooB,  within  the  rule  applicable  to  these 
cases.  Therefore  the  receipt  of  this  evidence  should  not  be  held,  in 
any  event,  to  constitute  reversible  error.  The  judgment  and  order 
appealed  from  should  be  affirmed,  with  costs. 


(64  App.  DIT.  22.) 

THOMAS  V.  MASONS'  FBATERNAI.  ACK!.  AfiS'N  OF  AMB2RIOA. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  23,  1901.) 

1.  Accident  Ikruhancb— Voldktabt  Edposhrb— Forfeitdbb. 

The  careless  handling  of  a  firearm  will  not  forfeit  an  accldmt  policy 
not  covering  voluntary  exposure  to  unnecessary  danger. 

ft  Same— Hakdlino  Firearms. 

Under  an  accident  policy  not  extending  over  Injuries  while  assured  Is 
employed  In  the  manufacture  of  any  explosive  compound  or  handling  fire- 
arms, unless  Insured  to  cover  such  employment,  the  temporary  handling 
of  a  gun  In  hunting  for  pleasure  will  not  forfeit  the  policy. 

8.  Same— Classified  Occupations- Injokt  in  More  Hazardous  OocuPATroH. 
Under  an  accident  policy  stipulating  that  for  any  Injury  received  in 
any  occupation  or  exposure,  temporary  or  otherwise,  classified  as  more 
hazardous  than  that  of  assured,  he  shall  receive  only  ituch  amount  for 
the  particular  accident  as  could  be  drawn  by  a  member  Insured  in  such 
occupation,  an  assured  classified  as  a  lawyer,  and  accidentally  killed 
while  engaged  in  hunting  for  pleasure,  being  exposed  to  the  risks  Incident 
to  that  employment,  his  beneficiary  is  entitled  to  recover  only  so  much 
as  would  be  paid  to  one  engaged  In  that  occupation. 

Appeal  from  trial  term,  Oneida  county. 

Action  by  Mary  A.  Thomas  against  the  Masons'  Fraternal  Acci- 
dent Association  of  America.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed  on  conditions.  

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPKD^G,  WIL- 
LIAMS, and  BUM8EY,  JJ. 

E.  H.  Neary,  for  appellant. 
Leslie  W.  Kernan,  for  respondent. 

BUMSEY,  J.  The  plaintiff  was  the  wife  of  one  Rees  E.  Thomas, 
a  lawyer  residing  at  Utica,  in  the  county  of  Oneida.  He  had  an 
accident  insurance  policy,  issued  by  the  defendant  association,  by 
which  the  amount  of  the  indemnity  was  to  be  paid  to  the  plaintiff. 
Thomas  died  from  the  effects  of  a  gunshot  wound  on  the  27th  of 
January,  1900.  All  the  necessary  steps  were  taken  by  the  plaintiff 
to  perfect  her  claim  against  the  defendant  upon  the  policy  of  in- 
surance, and,  upon  the  failure  of  the  defendant  to  pay  according 
to  its  terms,  she  brought  this  action  to  recover  the  sum  of  $5,000; 
that  being  the  amount  claimed  by  the  plaintiff  to  be  due.  The 
defendant  answered,  setting  up  that  the  death  of  Thomas  was  sui- 
cidal; that  it  was  the  result  of  a  voluntary  exposure  to  unneces- 
sary danger  on  the  part  of  Thomas,  because  of  the  careless  and  reck- 
less manner  in  which  he  handled  his  gun  at  the  time  his  death  oc- 
curred. It  was  also  insisted  that  the  defendant  was  not  liable, 
because  Thomas  at  the  time  of  his  death  was  engaged  in  the  hand- 
ling of  firearms,  as  by  the  express  terms  of  the  policy  it  was  pro- 
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Tided  that  no  one  should  receive  anything  for  injuries  received  while 
Landling  firearms.  It  appeared  that  Thomas  was  classified  as  an 
attorney,  and  as  saeh  was  insured  for  f  5,000,  and  that  such  classifica- 
tion was  No.  1.  It  appeared  also  that  a  hunter  for  pleasure  or  profit 
was  classified  in  No.  6,  and  for  death  received  while  so  engaged  the 
defendant  was  liable  to  pay  only  f  1,000  instead  of  {5,000.  The  de- 
fendant insists  that  by  a  clause  of  the  policy  (which  will  be  subse- 
quently referred  to)  the  plaintiff  was  entitled  to  recover  only  the 
$1,000,  instead  of  the  f5,000.  All  these  contentions  of  the  defend- 
ant were  overruled  by  the  trial  court,  and  the  learned  justi<^e  below 
directed  judgment  to  be  entered  for  f 5,000,  and  from  the  judgment 
thus  entered  this  appeal  is  taken. 

The  facts  completely  and  satisfactorily  disprove  the  claim  that 
Thomas  committed  suicide.  Neither  can  it  be  said  that  the  in- 
juries were  received  while  he  was  voluntarily  exposing  himself  to 
an  unnecessary  danger.  The  voluntary  exposure  in  such  cases  is 
not  mere  carelessness  and  recklessness,  but  implies  that  the  person 
accused  has  knowingly  and  without  reason  put  himself  in  the  way 
of  some  danger  from  which  injury  is  likely.  Lehman  v.  Indemnity 
Co.,  7  App.  Div.  424,  39  N.  Y.  Supp.  912,  affirmed  in  158  N.  Y.  689, 
53  N.  E.  1127.  The  exposure  in  these  cases  to  forfeit  the  policy 
must  be  such  that  it  appears  that  the  assured  had  in  mind  at  the 
time  of  the  accident  that  the  act  which  he  was  doing  was  a  dan- 
gerous one,  likely  to  result  in  injury  to  him,  and  that  it  was  en- 
tirely unnecessary.  In  this  case,  while  there  is  no  doubt  that  the 
way  in  which  Thomas  managed  his  gnn  was  improper,  careless,  and 
reckless,  there  is  nothing  to  show  that  he  had  any  idea  that  he 
was  exposing  himself  to  danger  by  his  act  It  is  provided  in  the 
policy  that  the  insurance  under  this  contract  shall  not  extend  to 
cover  accidental  injuries  or  death  happening  while  the  assured  is 
"employed  in  the  manufacture,  sale,  or  transportation  of  any  ex- 
jrfosive  compound,  or  handling  firearms,  unless  insured  to  cover 
such  employment."  We  are  of  the  opinion  that  he  was  not  handling 
firearms,  so  as  to  forfeit  this  policy,  within  the  meaning  of  this 
provision.  The  defendant,  seeking  to  bring  him  within  that  provi- 
sion, is  bound  to  prove  the  necessary  facts.  It  did  not  prove  that 
at  the  time  the  injury  was  received  Tliomas  had  touched  the  gnn 
the  explosion  of  which  caused  his  death.  So  far  as  appears,  the 
gnn  was  resting  against  a  tree  near  which  Thomas  was  sitting 
while  eating  his  luncheon,  and  that  it  slipped  from  its  position, 
and  fell,  and  exploded  in  such  a  way  as  to  send  the  charge  through 
his  heart.  He  was  not  touching  the  gun,  nor,  so  far  as  appears, 
bad  anything  to  do  with  it.  For  this  reason  we  think  that  the  case 
is  not  brou^t  within  the  condemnation  of  this  provision  of  the 
policy.  But,  if  this  construction  of  the  phrase  be  thought  too  nar- 
row, and  if  it  conld  be  said  that  he  was  injured  while  handling  fire- 
arms, yet  we  are  of  the  opinion  that  the  phrase  does  not  apply  to 
the  handling  of  a  gun,  unless  that  is  done  in  the  course  of  the  em- 
ployment in  which  the  assured  is  engaged.  All  these  policies  are 
to  be  construed  most  strictly  against  the  corporation.  The  phrase 
^handling  firearms,"  in  the  provision,  is  used  only  in  connection  witlk 
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certain  emplojments,  namelj,  the  maaufacture,  sale,  or  transporta- 
tion of  any  explosive  compound.  It  does  not  apply  to  the  iucl- 
dental  handling  of  a  gun  for  pleasure  or  recreation,  but  only  when 
the  employment  of  the  assured  calls  upon  him  to  handle  fitrearuiH, 
and  in  such  a  case  only  is  the  policy  forfeited,  unless  he  has  insur- 
ance for  the  employment  which  calls  upon  him  to  do  that  act. 

But,  while  we  think  that  the  defendant  is  not  con-ect  in  insist- 
ing that  the  policy  was  forfeited,  yet  we  are  of  the  opinion  that, 
under  the  circumstances,  the  plaintiff  was  not  entitled  to  recover 
f5,000,  but  only  the  sum  of  $1,000,  because  when  Thomas  was  killed 
he  was  engaged  in  hunting  for  pleasure,  and  the  amount  of  his  in- 
demnity in  such  a  case  was  by  the  express  terms  of  the  policy  lim- 
ited to  that  sum.  He  was  insured  as  an  attorney.  In  his  applica- 
tion he  stated  that  he  understood  the  classification  of  risks,  and 
he  agreed  that  for  any  injury  received  "in  any  occupation  or  ex- 
posure, temporary  or  otherwise,"  classified  as  more  hazardous  than 
those  for  which  he  was  insured,  he  should  be  entitled  to  receive 
only  such  amount  for  that  particular  accident  as  could  be  drawn 
by  a  member  insured  ander  such  occupation  or  classification  as  laid 
down  in  the  occupation  manual  of  the  association,*  and  his  agree- 
ment in  the  policy  was  that  for  any  injury  received  while  perform- 
ing, "temporarily  or  otherwise,  an  act  or  thing  pertaining  to  any 
occupation  or  exposure  classified  by  the  association  as  more  hazard- 
ous than  those  accepted  in  the  application  on  which  his  certificate 
was  based,  or  if  injured  in  a  more  hazardous  occupation  or  expo- 
sure, he  should  be  entitled  to  recover  only  such  amount  for  that 
particular  accident  as  conld  be  received  by  a  member  insured  under 
such  occupation  or  exposure  in  accordance  with  the  classification 
as  laid  down  in  the  occupation  manual  of  the  association."  The 
occupations  in  that  manual  are  divided  into  eight  classes.  In  the 
sixth  is  mentioned  "hunter  or  fisher,  for  pleasure  or  profit"  In 
another  provision  of  the  policy  it  is  provided  that,  "as  the  certifi- 
cate is  not  forfeited  in  the  event  of  a  temporary  change  of  occupa- 
tion, the  following  indemnity  will  be  allowed  for  such  injury  as  the 
insured  may  sustain  while  engaged  in  an  occupation  or  exposure 
•rated  by  the  company  as  more  hazardous  than  the  one  for  which 
the  policy  is  written."  In  that  schedule  of  indemnities  class  6  is 
rated  at  |1 ,000.  The  defendant  claims  that  as  Thomas,  at  the  time 
of  receiving  his  death  wound,  was  engaged  in  hunting  ifor  pleasure, 
and  was  actually  exposed  to  the  risks  incident  td  that  employment, 
the  plaintiff  is  entitled  to  recover  only  so  much  as  would  be  paid 
to  one  engaged  in  that  occupation.  We  can  see  no  answer  to  this 
contention.  While  he  was  classified  as  a  lawyer,  he  expressly  agreed 
th.it.  if  lie  received  an  injury  while  doinjj  an  act  pertaining  to  an 
exposure  more  hazardous  than  the  one  for  which  he  was  insured, 
his  beneficiary  should  only  receive  the  amount  payable  to  those  in- 
enred  under  that  occupation.  That  he  was  at  the  time  of  his  death 
temporarily  engaged  in  hunting  is  admitted.  That  a  hnnter  for 
pleasure  is  classified  in  the  sixth  class,  and  that  the  amount  of  the 
indemnity  for  one  engaged  in  such  an  occupation  is  |1,000,  is  also 
conceded.    It  would  seem,  therefore,  that  this  case  comes  precisely 
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within  the  limitations  of  the  policy  quoted  above;  but  it  is  said 
that  the  contrary  of  this  has  been  held  in  the  case  of  Baldwin  v. 
Association,  21  Misc.  Rep.  124,  46  N.  Y.  Supp.  1016,  affirmed  in  29 
App.  Div.  627,  52  N.  Y.  Supp.  1136;  159  N.  Y.  561,  54  N,  E.  1089. 
In  that  case  the  contract  was  that,  if  the  insured  was  injured  while 
engaged  in  an  occupation  or  employment  classified  as  more  hazard- 
ous than  that  accepted,  his  insurance  should  only  be  so  much  as 
the  premium  paid  by  him  would  purchase  at  the  rates  fixed  for  such 
increased  hazard.  It  was  held  that  the  limitation  only  applied  to  a 
case  where  the  assured  had  changed  his  employment,  and  that,  if 
he  was  engaged  temporarily  in  doing  some  such  thing,  he  did  not 
come  within  the  conditions  of  the  policy,  even  if  that  thing,  if  pur- 
sued as  an  occupation,  would  change  his  classification.  But  it  will 
be  noticed  that  this  provision  is  considerably  different.  In  the 
Baldwin  Case  the  indemnity  was  to  be  reduced  only  if  the  insured 
was  engaged  in  some  occupation  or  exposure  involving  greater 
hazard.  In  this  case  the  indemnity  is  reduced  If  the  injury  is  re- 
ceived while  he  is  performing  temporarily  an  act  i)ertaining  to  an 
exposure  which  is  classified  as  more  hazardous.  No  language  could 
be  employed  more  apt  to  include  this  case  than  that  which  is  used 
in  this  policy.  It  is  quite  clear  that,  although  at  the  time  of  his 
death  Thomas  was  not  engaged  in  the  employment  of  a  hunter,  yet 
he  was  engaged  in  the  performance  of  an  act  pertaining  to  that 
exposure;  and  the  plaintiff  is  entitled  to  recover,  and  can  only  re- 
cover, f  1,000,  instead  of  $.5,000. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellknt  to  abide  the  result  of  the  action,  unless 
the  plaintifT  will  stipulate  to  reduce  the  judgment  to  the  sum  of 
$1,000  as  of  the  date  when  it  was  originally  rendered;  and.  if  she 
will  so  stipulate,  then  the  judgment  thus  modified  must  be  affirmed, 
without  costs  to  either  party  in  this  court    All  concur. 


(04  App.  Div.  109.) 

BAROTJS  V.  D0RRIE5S. 

Supreme  Court,  Appellate  Division,  Fourth  Department.  -July  23,  1901.) 

1.   TbIAI.— Pl,KADINGS — EVIDENCE — OBJECTIONS— APFKAI,   AND   ErROR. 

Where  an  action  is  tried  apparently  without  reference  to  the  pleadings, 
and  no  evidence  Is  objected  to  as  Incompetent  thereunder,  the  court 
should  determine,  on  all  the  evidence  given,  -without  reference  to  the 
pleadings,  whether  or  not  the  judgment  is  supported  by  the  evidence  and 
the  law  applicable  thereto. 
1  Contracts— Parttes— Knowledge — Misrepresbntatioh — Fraud. 

Plaintiff,  doing  business  under  the  namfe  of  Committee  on  DIstributioo, 
through  his  agent  obtained  defendant's  order  for  certain  books.  The 
agent  falsely  represented  and  induced  defendiint  to  believe  that  he  was 
purchasing  the  books  from  a  committee  of  the  United  States  congress, 
that  the  books  could  be  obtained  only  oh  the  recommendation  of  a  con- 
irressman,  and  that  he  had  been  recommended  by  the  congressman  of  his 
district  Held,  that  defendant  was  under  no  obligation  to  take  the  books 
from  plaintiff,  even  though  they  were  in  every  respect  as  good  as  repre- 
sented. 

Wflliams,  J.,  dissenting. 
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Appeal  from  special  term,  Erie  county. 

Action  by  James  S.  Barcus  against  August  L.  Dorries.  From  a 
judgment  of  the  special  term  affirming  a  judgment  of  the  municipal 
court  of  Buffalo  dismissing  plaintiff's  complaint,  he  appeals.  Af- 
firmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPIONG,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

George  F.  Yeomans,  for  appellant 
William  G.  Kilhoffer,  for  respondent. 

McLENNAN,  J.  The  plaintiff  by  his  complaint  allies,  in  sub- 
stance, that  at  all  the  times  in  question  he  was  engaged  in  busi- 
ness under  the  firm  name  and  style  of  Committee  on  Distribution; 
that  on  July.  5,  1900,  he  and  the  defendant  entered  into  a  contract 
whereby  the  defendant  promised  and  agreed  to  purchase  of  the 
plaintiff  one  set  of  books,  Iinowu  as  "Messages  and  Papers  of  the 
Presidents,"  in  10  volumes,  for  which  the  plaintiff  agreed  to  pay 
the  sum  of  ^4  upon  delivery;  that  the  plaintiff  offered  to  deliver 
said  books  according  to  the  terniB  of  said  contract;  and  that  the 
defendant  refused  to  accept  or  pay  for  the  same.  It  is  further  al- 
leged that  on  the  same  day  the  defendant  delivered  to  the  plaintiff 
his  check  for  |7,  payable  to  the  order  of  the  plaintiff,  to  apply 
upon  the  purchase  price  of  said  books;  that  the  check  was  duly 
presented  for  payment,  payment  was  refused,  and  it  was  duly  pro- 
tested, at  an  expense  of  |1.75,  and  remains  unpaid.  Judgment  is 
demanded  against  the  defendant  for  the  sum  of  f35.70,  with  in- 
terest thereon  from  July  5,  1900,  besides  coats. 

It  may  be  doubted  whether  the  defendant  by  his  answer  put 
in  issue  any  of  the  material  allegations  of  the  complaint.  The  de- 
fendant denies  knowledge,  or  information  sufficient  to  form  a  be- 
lief, as  to  whether  the  plaintiff  was  engaged  in  business  under  the 
firm  name  and  style  of  Committee  on  Distribution.  He  admits,  in 
substance,  that  he  entered  into  the  contract  set  forth  in  the  com- 
plaint with  some  person  representing  the  plaintiff,  but  alleges  that 
such  person  made  certain  representations  as  to  the  character  in  which 
he  was  acting  which  were  false  and  untrue;  that  he  stated  that 
he  had  been  directed  by  a  congressional  committee  to  deliver  to 
the  defendant  the  books  in  question,  and  that  in  order  to  get  such 
books  it  would  be  necessary  to  make  the  contract  in  question;  that 
the  said  congressional  committee  had  selected  the  names  of  certain 
parties  upon  representation  of  the  member  of  congress  from  defend- 
ant's district,  among  which  was  the  name  of  defendant,  and  that 
said  books  could  be  delivered  only  to  the  persons  so  named;  that 
said  books  were  not  for  sale  on  the  market.  And  the  defendant 
alleges  that  upon  such  representations,  all  of  which  were  false  and 
untrue,  he  made  the  contract  in  question;  that,  upon  ascertaining 
the  falsity  of  such  representations,  he  immediately  notified  the  plain- 
tiff to  that  effect,  and  directed  him  not  to  send  the  books.  It  is 
also  alleged  that  the  check  referred  to  In  the  complaint  was  ob- 
tained by  the  plaintiff  upon  the  same  representations,  and  that  upon 
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learning  of  their  falaity  the  defendant  stopped  the  payment  thereof. 
There  is  no  allegation  in  the  answer  that. the  books  were  not  in 
all  respects  as  represented,  or  that  they  were  worth  less  than  the 
contract  price.  It  is,  however,  nnnecessaty  to  analyze  the  plead- 
ings, or  to  ascertain  what  questions  of  fact  were  put  in  issue  by  them, 
as  both  parties  entered  upon  the  trial  apparently  without  reference 
to  the  pleadings,  and  neither  party  objected  to  any  of  the  evidence 
offered  or  received,  upon  the  ground  that  it  was  incompetent  under 
the  pleadings,  or  in  any  manner  raised  any  question  as  to  their 
sufiQciency.  Under  those  circumstances,  we  think  it  well  settled 
that  upon  all  the  evidence  given,  without  reference  to  the  plead- 
ings, it  must  be  determined  whether  or  not  the  judgment  appealed 
from  was  proper,  and  supported  by  the  facts  as  proven,  and  the 
law  applicable  thereto.  A.  -party  seeking  to  enforce  the  rule  that 
facts,  though  proven,  are  not  available,  because  not  pleaded,  must 
take  this  ground  at  the  trial;  otherwise,  he  cannot  avail  himself 
thereof  on  review.  Voorhees  v.  Burchard,  55  N.  Y.  98;  Fowler  v. 
Bank,  113  N.  Y.  450,  21  N.  E.  172,  4  L.  B.  A.  145,  10  Am.  St.  Rep. 
479.  In  the  case  of  Niebuhr  v.  Schreyer,  135  N.  Y.  614,  32  N.  E.  13, 
the  rule  is  stated  in  the  headnote  as  follows: 

"A  party  desiring  to  claim  that  facts  oflFered  to  be  proven  are  not  compe- 
tent under  the  pleadings  must  In  some  way  raise  the  objection  on  tlie  trial. 
If  he  fall  to  do  this,  he  will  be  deemed  to  have  waived  It,  and  to  have  con- 
sented that  the  evidence  should  have  Its  legal  force  and  effect" 

The  plaintiff  introduced  in  evidence  the  following  memorandum 

or  contract: 

"Application  Blank. 

"Buffalo,  July  6,  1900. 
"Oommlttee  on  Distribution,  B,  J.  Bodmer,  Treasurer,  Washington,  D.  C. 

"Balance  to  be  paid  on  receipt  of  bill  and  books. 

"Dear  Sir:  Please  have  delivered  to  me  set  of  'Messages  and  Papers  of  the 
Presidents,'  in  ten  volumes,  bound  In  half  morocco  de  luxe  (limited),  printed 
from  government  plate,  and  authorized  by  congress,  for  which  I  agree  to 
pay  $34.00  to  B.  J.  Bodmer,  treasurer  of  the  Committee  on  Distribution.  I 
also  agree  to  pay  cost  of  transportation.    Send  books  by Ex. 

"Kecelved  payment,  $7.00  on  a/c. 

"Name:  August  L.  Dorrles.  Bus.  Address:  102  Pearl  8t  Residence: 
419  Oarlton  St.    Occupation:    Hardware. 

"Deliver  books  about  'at  once,'  1900. 

"Accepted  for  committee.  P.  H.  Burnett,  Subcommittee  No.  4." 

The  plaintiff  also  offered  in  evidence  the  check  set  out  in  the 
complaint,  together  with  the  exemplification  of  protest  annexed,  and 
rested. 

The  evidence  offered  on  behalf  of  the  defendant  was  sufQcient  to 
justify  the  trial  court  in  finding  that  there  was  no  committee  of 
congress  known  as  the  Committee  on  Distribution;  that  R.  J.  Bod- 
mer, or  any  other  person,  was  not  treasurer  of  such  committee; 
that  the  plaintiff  was  not  in  fact  representing  such  a  committee, 
or  any  committee,  in  selling  the  books  in  question  to  the  defendant; 
that  the  contract  was  not  accepted  for  the  Committee  on  Distri- 
bution, or  any  committee,  by  P.  H.  Burnett,  subcommittee  No.  4, 
and  that  there  was  no  subcommittee  No.  4.  The  evidence  justified  the 
finding  that  congress  had  nothing  whatever  to  do  with  the  books 
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in  qnefltion,  or  with  their  sale  through  a  committee  or  in  any  other 
manner;  that  the  books  were  the  property  of  the  plaintiff,  and  were 
sold  solely  for  his  own  benefit,  and  as  his  individual  enterprise. 
The  evidence  also  shows  that  the  congressmen  of  the  district  in 
which  the  defendant  lived  did  not  give  to  the  plaintiff  or  his  agent 
the  name  of  the  defendant  as  a  person  who  should  have  or  purchase 
the  books  in  question,  or  have  any  knowledge  whatever  of  the  sale 
of  the  books  in  question,  or  of  like  books ;  that  the  statements  made 
by  the  plaintiff's  agent  to  the  effect  that  the  books  could  only  be 
obtained  upon  the  recommendation  of  a  congressman,  and  that 
only  one  copy  could  be  furnished  to  a  single  individual,  and  all  the 
other  statements  made  by  him,  were  abw>lutely  false  and  untrue, 
and  that  all  the  statements  made  by  the  plaintiff's  agent,  the  per- 
son who  called  upon  the  defendant  to  negotiate  the  sale  of  the 
books  in  question,  were  made  for  the  purpose  of  inducing  the  de- 
fendant to  believe,  and  he  did.  believe,  that  he  was  purchasing  the 
books  in  question  from  a  committee  of  congress,  and  that  the  books 
were  being  sold  by  the  congress  of  the  United  States,  through  such, 
committee,  and  that  he  was  dealing  with  such  committee,  and  not 
with  the-  plaintiff  or  any  other  person  in  his  individual  capacity; 
and  that  the  defendant,  in  signing  the  contract  or  order  in  ques- 
tion, did  not  know  or  understand  that  he  was  purchasing  the  books 
in  question  from  the  plaintiff,  or  that  he  was  in  any  manner  deal- 
ing with  him,  but  that  he  believed  and  understood,  and  had  a  right 
to  believe  and  understand,  by  reason  of  the  representations  made 
by  plaintiff's  agent,  that  he  was  dealing  with  a  committee  of  the 
congress  of  the  United  States,  and  that  he  had  purchased  the  books 
in  question  from  such  committee.  Upon  such  a  state  of  facts,  which 
the  evidence  amply  justified  the  trial  court  in  finding,  we  think  the 
plaintiff  was  not  entitled  to  recover,  and  the  judgment  dismissing 
plaintiffs  complaint,  with  costs,  was  proper.  The  plaintiff  did  not 
simply  assume  to  sell  to  the  defendant  books  of  a  certain  character 
or  quality,  but,  in  effect,  he  represented  that  he  was  selling  books 
which  belonged  to  and  were  the  property  of  congress  or  of  its  com- 
mittee. He  represented  that  he  was  acting  as  agent,  and  not  as 
principal;  and,  as  we  have  seen,  the  defendant  believed,  and  had  a 
right  to  believe,  that  in  signing  the  contract  or  order  in  question 
he  was  buying  books  of  the  Committee  on  Distribution,  and  not 
from  the  plaintiff  at  all.  Under  those  circumstances,  we  think  it 
was  entirely  immaterial  that  the  defendant  got  the  precise  books 
which  he  bargained  for,  and  that  they  were  in  every  way  as  valu- 
able as  if  tliey  had  been  the  property  of  the  CJommittee  on  .Distri- 
bution, and  sold  by  such  committee  to  him.  The  principle  which 
is  controlling  in  this  case,  and  which  prevents  a  recovery  by  the 
plaintiff,  is  stated  in  the  case  of  Arkansas  Valley  Smelting  Co.  v. 
Belden  Min.  Co.,  127  U.  S.  387,  8  Sup.  Ct  1308,  32  L.  Ed.  246,  aa 
follows: 

"But  every  one  has  a  right  to  select  and  determine  with  whom  he  will  con- 
tract, and  cannot  have  another  person  thrust  upon  him  without  his  consent." 

This  language  was  adopted  by  Judge  Endicott  in  the  case  of  Ice 
Co.  ▼.  Potter,  123  Mass.  28,  25  Am.  Bep.  9.    In  that  case  A.,  who 
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had  bought  ice  of  B.,  ceased  to  take  it  on  axsconnt  of  dissatisfaction 
with  B.,  and  contracted  for  ice  with  C.  Subsequeittly  B.  bought  out 
C's  business,  and  delivered  ice  to  A.  without  notifying  Iiim  of  his 
purchase  until  after  the  delivery  and  consumption  of  the  ice.  It  was 
held  that  B.  could  not  maintain  an  action  for  the  price  of  the  ice 
against  A.  The  learned  judge,  in  writing  the  opinion  of  the  court, 
said: 

"To  oitltle  the  plaintiff  to  recover,  it  must  Bfaow  some  contract  with  the 
defendant.  There  was  no  express  contract,  and,  niwn  the  facts  stated,  no 
contract  Is  to  be  implied.  The  defendant  had  taken  Ice  from  the  plain- 
tiff In  1873,  but,  on  account  of  6ome  dissatisfaction  with  the  manner  of 
supply,  he  terminated  his  CMitract,  and  made  a  contrnct  for  his  supply 
with  the  Citizens'  Ice  Company.  The  plaintiff  afterwards  delivered  ice  to 
the  defendant  for  one  year  without  notifying  the  defendant,  as  the  presiding 
Judge  has  found,  that  it  had  bought  out  the  business  of  the  Citizens'  Ice 
Company,  until  after  the  delivery  and  consumption  of  the  ice.  •  •  •  A 
party  has  a  right  to  select  and  determine  with  whom  he  will  contract,  and 
cannot  have  another  person  thrust  upon  him  without  his  consent.  It  may 
be  of  importance  to  him  who  performs  the  contract,  as  when  he  contracts 
with  another  to  paint  a  picture  or  write  a  book,  or  furnish  articles  of  a 
particular  kind,  or  when  he  relies  upon  the  character  or  qualities  of  an  indi- 
vidual, or  has,  as  in  this  case,  reasons  why  he  does  not  wish  to  deal  with  a 
particular  party.  In  all  these  cases,  as .  he  may  contract  with  whom  he 
pleases,  the  sufficiency  of  his  reasons  for  so  doing  cannot  be  inquired  into." 

The  same  doctrine  was  held  in  Boulton  v.  Jones,  2  Hurl.  &  N.  564. 
In  that  case  the  defendant,  who  had  been  in  the  habit  of  dealing  with 
one  Brockelhurst,  sent  a  written  order  to  him  for  goods.  The  plain- 
tiff, who  had  on  the  same  day  bought  out  the  business  of  Brockel- 
hurst, executed  the  order  without  giving  the  defendant  notice  that 
the  goods  were  supplied  by  him,  and  not  by  Brockelhurst.  And  it 
was  held  that  the  plaintiff  could  not  maintain  an  action  for  the  price 
of  the  goods  against  the  defendant.  In  Winchester  v.  Howard,  97 
Mass.  3U-3,  93  Am.  Dec.  93,  S.,  being  W.'s  agent  to  sell  a  pair  of  oxen, 
concealed  his  agency  in  the  negotiations  for  the  sale  of  them  to  H., 
and,  in  answer  to  H.'8  inquiry,  made  representations  tending  to  in- 
duce H.  to  believe  that  they  were  the  property  of  S,  himself,  and  not 
of  W.,  and  agreed  that  H.  might  drive  them  home,  and  that  he  would 
give  H.  a  bill  of  sale  for  them  the  next  day,  and  that  H.  might  drive 
them  back  if  he  did  not  find  them  as  S.  had  told  him.  H.  drove  them 
home,  and  discovering  the  same  evening  that  W.  claimed  to  own 
them,  and  that  they  had  never  been  the  property  of  S.,  for  that  rea- 
son drove  them  back  the  next  morning,  and  refused  to  take  the  bill 
of  sale.  It  was  held  in  the  action  of  W.  against  H.  for  the  price  of 
the  oxen  that  it  should  have  been  left  to  the  jury  to  determine,  un- 
der all  the  circumstances,  whether  the  minds  of  the  parties  really 
met,  and,  if  so,  what  the  contract  was.  In  Fox  v.  Tabel,  66  Conn. 
397,  34  Atl.  101,  the  headnote  is  as  follows: 

"No  action  will  He  on  an  order  for  goods  obtained  from  the  defendant  by 
the  false  and  fraudulent  representations  of  the  plaintiff  that  he  was  the  au- 
thorized agent  of  a  certain  manufacturer  or  merchant.  In  such  case  It  is 
immaterial  that  the  goods  of  a  different  maker,  which  were  tendered  by  the 
plaintiff,  conformed  in  quality  and  design  to  those  ordered,  as  the  defend- 
ant had  a  right  to  determine  of  whom  he  would  buy.  Nor  is  it  necessary, 
under  such  circumstances,  for  the  defendant  to  prove  that  he  Buffered  dam- 
age. In  order  to  sustain  bis  defense  of  fraud." 
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These  ca^es  and  others  which  are  referred  to  in  the  opinions  fully 
sustain  the  respondent's  contention.  I  cannot  find  that  the  precise 
question  has  been  decided  by  the  courts  of  this  state,  but  the  prin- 
ciple would  seem  to  be  so  well  founded  in  reason  as  not  to  require 
the  support  of  authority.  It  mnst  be  beyond  doubt  that  a  man  has 
a  right  to  purchase  books  or  any  other  articles  of  property  from  any 
person  he  sees  fit,  who  has  such  property  for  sale,  and  that  he  may 
not  by  fraud  be  induced  to  enter  into  a  contract  which  purports  to 
be  a  contract  of  purchase  from  such  person,  when  in  fact  it  is  an 
agreement  to  purchase  from  another,  a  stranger,  a  person  with  whom 
he  did  not  intend  to  deal,  or  from  whom  he  did  not  wish  to  purchase 
or  enter  into  contract  with;  and,  if  so,  such  contract  thus  fraudu- 
lently obtained,  cannot  be  enforced.  Such  is  the  case  at  bar.  It  fol- 
lows that  the  judgment  appealed  from  should  be  afSrmed,  with  costs. 

Judgment  afQrmed,  witii  costs. 

ADAMS,  P.  J.,  and  SPRING,  J.,  concur.  RUMSEY,  J.,  concurs 
in  separate  memorandum.    WILLJAMS,  J.,  dissents. 

RUMSEY,  J.  (concurring).  I  am  satisfied  that  the  defendant  by 
his  answer  did  not  put  in  issue  any  of  the  substantial  allegations  of 
the  complaint  with  respect  to  the  contract,  and  that  the  plaintiff 
would  have  been  entitled  to  judgment  upon  the  pleadings  if  he  had 
insisted  upon  it.  But  as  he  saw  fit  to  make  proof,  and  made  no 
objection  to  the  offer  of  proof  by  the  defendant  to  disprove  the  al- 
legations of  the  complaint,  he  must  be  deemed,  I  think,  to  have  con- 
sented that  the  pleadings  should  be  abandoned,  and  the  case  might 
be  tried  upon  the  merits,  without"  regard  to  the  technical  issues  thus 
framed.  When  he  did  that  he  abandoned  the  advantage  which  he 
had  obtained  by  the  condition  of  the  pleadings,  and  he  could  not 
expect  to  recover  unless  he  niade  the  proof  which  would  have  been 
required  if  his  allegations  had  been  put  in  issue.  The  contract  that 
he  proved  was  made  with  the  Committee  on  Distribution.  Having 
proved  that  contract  and  relied  u^on  it,  he  could  not,  I  think,  re- 
cover unless  he  proved  in  some  way  that  he  had  acquired  title  from 
the  person  or  persons  with  whom  the  defendant  contracted.  That 
he  failed  to  do.  For  that  reason,  I  think  the  judgment  was  correct, 
and  should  be  affirmed.  I  put  my  concurrence  solely  upon  that 
ground,  and  upon  no  other. 


(63  App.  Dlv.  435.) 

PEOPLE  ex  rel.  PATNTAR  v.  GLEASON  et  aL 

(Supreme  Court  Appellate  Division,  Second  Department    July  25,  IdOl.) 

McBioiPAL  CoBPORATiONS— Firemen— RBMOVAL—CEiiTtORARr. 

There  being  no  common-law  or  statutory  right  to  certiorari  to  review 
the  act  of  fire  commissioners  of  a  city  In  removing  a  fireman  In  pursu- 
ance of  Its  charter,  certiorari  will  not  He  to  review  such  action,  nnder 
Code,  g  2120,  authorizing  certiorari  to  review  acts  of  public  officers  only 
where  the  right  to  the  writ  Is  expressly  conferred  by  statute,  or  where 
the  writ  Issued  at  common  law. 
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Certiorari  by  the  people,  on  the  relation  of  Thomas  I.  Pajntar, 
against  Patriclv  J.  Gleason  and  others,  as  the  board  of  fire  com- 
missionersi  of  Long  Island  City,  to  review  the  action  of  the  com- 
missioners  in  discharging  the  relator  from  the  fire  department.  Writ 
dismissed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIBSOH- 
BEBG,  JENKS,  and  SEWELL,  JJ. 

Daniel  Noble,  for  realtor. 
William  J.  Carr,  for  defendants. 

SEWELL,  J.  Under  the  provisions  of  the  charter  of  Long  Island 
City  (Laws  1894,  c.  122),  the  fire  commissioners  had  the  power  to 
select  and  appoint  a  chief  engineer,  and  as  many  foremen,  engineers, 
drivers,  and  flrranen  as  may  be  necessary;  the  same  to  be  at  all 
times  under  the  control  of  said  commissioners,  and  to  perform  such 
duties  as  may  be  imposed  upon  them  by  the  said  commissioners. 
They  were  also  given  the  power  to  make  rules  and  regulations  for 
their  government,  to  impose  such  reasonable  fines  and  forfeitures 
upon  said  employes  for  violation  of  the  same,  as  the  said  commis- 
sioners may  deem  proper,  and,  for  incapacity,  neglect  of  duty,  or 
misconduct,  to  remove  them  and  appoint  others  in  their  places.  No 
condition  or  form  preliminary  to  removal  is  prescribed  to  vest  in 
the  commissioners  the  power  of  removal,  and  the  right  to  a  writ 
of  certiorari  is  not  given  or  authorized  by  the  statute.  It  appears 
from  the  return  herein  that  the  relator,  an  engineer  in  the  fire  de- 
partment of  Long  Island  City,  was  removed  by  the  commissioners 
for  incapacity,  and  the  principal  question  presented  relates  to  the 
authority  of  this  court  to  review  the  determination  of  the  commis- 
sioners. The  writ  of  certiorari  to  review  the  action  of  public  oflB- 
cers  can  only  issue  where  the  right  to  the  writ  is  expressly  con- 
ferred or  authorized  by  the  statute,  or  where  the  writ  issued  at 
common  law.  Code,  §  2120.  The  common-law  certiorari  is  in  the 
nature  of  an  appeal  from  the  determination  of  inferior  tribunals 
and  officers  exercising,  under  the  law,  judicial  functions,  and  there 
is  no  authoritv  sanctioning  its  use  for  any  other  purposes.  People 
v.  Board  of  Sup'rs  of  Queens  Co.,  131  N.  Y.  468,  30  N.  E.  488.  In 
People  V.  Brady,  166  N.  Y.  44,  69  N.  E.  701,  it  was  held  that  the 
oificial  act  of  a  commissioner  or  other  officer  in  removing  a  subordi- 
nate under  the  authority  of  a  statute  which  makes  no  provision  for 
a  trial  or  judicial  hearing  is  not  a  judicial  act,  and  that  this  court 
has  no  power  to  review  the  merits  of  a  case  upon  the  facts  where 
all  the  preliminaries  in  the  statute  have  been  complied  with.  In 
that  case  the  question  was  whether  the  commissioners  of  the  de- 
partment of  buildings  in  the  city  of  New  York  had  the  right  to 
remove  a  messenger,  under  the  provisions  of  chapter  186  of  the 
Laws  of  1898,  which  provides  that,  if  a  person  holding  a  position 
subject  to  the  competitive  examination  in  the  civil  service  of  the 
state  or  of  the  city  shall  be  removed  or  reduced,  the  reason  therefor 
shall  be  stated  in  writing,  and  filed  with  the  head  of  the  depart- 
ment or  other  presiding  officer,  and  the  person  so  removed  or  re- 
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duced  shall  have  an  opportunitj  to  make  an  explanation.    The  conrt 
there  said: 

"The  head  of  the  department,  If  the  explanations  are  satlafactory  to  bim, 
may,  In  his  discretion,  remove,  without  calling  witnesses  to  substantiate  tlie 
changes,  or  allowing  testimony  on  the  part  of  the  subordinate.  He  may 
exercise  the  power  of  removal  upon  facts  within  Ills  own  knowledge,  or 
based  upon  Information  received  from  others.  The  reasons  assigned  for 
removal  must  appear,  upon  their  face,  to  justify  the  action;  in  other  words, 
they  must  be  substantial,  and  not  frivolous;  but  when  they  appear  to  be 
sufficient  to  Justify  the  determination  the  courts  have  no  power  to  Interfere 
on  the  ground  that  the  reasons,  though  good  in  themselves,  had  no  existence 
as  matter  of  fact,  or  that  the  explanation  given  by  the  subordinate  should 
have  satisfied  the  head  of  the  department.  In  other  words,  the  sufficiency 
of  the  relator's  explanati<»  was  a  question  for  the  commissioners  alone  to 
determine,  and  the  courts  have  no  power  to  Interfere  with  his  discretioii 
in  that  regard," — and  cited  People  v.  Board  of  Fire  Com'rs  of  Caty  of  New 
York,  72  N.  T.  445;  People  v.  Same,  78  N.  Y.  440;  People  v.  Thompson,  94  N. 
T.  451. 

The  law  on  this  subject  was  laid  down  in  the  case  of  People  t. 
Thompson,  94  N.  Y.  151,  where  the  question  was  whether  the  com- 
missioners of  public  works  had  the  right  to  remove  the  relator  with- 
out a  trial,  and  the  court  said : 

•There  is  nothing  in  the  statute  which  requires  that  the  cause  of  re- 
moval shall  be  established  by  proof  taken  before  the  commissioner.  Xo  tes- 
timony is  required  to  be  taken  aa  a  basis  of  the  commissioner's  action.  It 
is  enough  that  he  assigned  a  sufficient  cause  of  removal,  and  fumlsbed  an 
opportunity  to  the  relator  for  explanation  of  the  same,  •  •  •  If  the 
commissioner  was  to  be  constituted  a  court  for  the  purpose  of  trying  every 
charge  which  might  properly  be  preferred  for  violation  of  duty,  it  would 
tend  very  much  to  embarrass  the  action  of  the  officers,  and  also  to  Inter- 
fere with  the  Interests  of  the  public.  If  a  trial  was  to  be  had,  the  law,  no 
doubt,  would  have  so  provided.  In  the  cases  where  the  legislature  intended 
that  the  removal  should  not  be  made  without  cause  proven,  provision  is  made 
for  the  preferring  of  charges,  and  an  examination  of  the  same." 

In  view  of  these  decisions,  the  case  of  People  y.  Sandford,  89 
Hun,  605,  35  N.  Y.  Supp.  29,  is  not  an  authority  for  the  proposition 
that  the  court  can  institute  an  inquiry  with  respect  to  the  truth  of 
the  charges,  or  as  to  the  existence,  as  matter  of  fact,  of  the  ground 
stated  for  removal.  In  that  case  the  power  of  the  court  to  review 
the  action  of  the  defendants  in  removing  the  relator  was  not  ques- 
tioned. Each  party  assumed  that  the  relator  was  entitled  to  a 
trial,  and  that  the  determination  of  the  commissioners  was  subject 
to  review. 

Our  conclusion,  therefore,  is  that  the  writ  of  certiorari  should 
be  dismissed,  with  f  10  costs  and  disbursements.    All  concur. 


(35  Misc.  Rep.  287.) 

BROWN  V.  HOROWITZ. 

(Supreme  Court,  Appellate  Term.    June.  1901.> 

Balm  or  Horsb— Brbaoh  of  Warkaktt. 

Where  a  horse  had  been  sold  under  a  warranty  that  he  was  sound  and 
kind  In  all  harness,  the  fact  that,  after  he  had  been  driven  safely  before 
a  hansom  cab,  he  ran  away  for  some  unknown  reason,  does  not  show 
a  breach  of  warranty;  It  appearing  that  the  cab  was  improperly  salted 
to  bis  build,  and  that  he  had  previously  been  gentle. 
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Appeal  from  municipal  court,  borough  of  Manhattan,  Eighth  dis- 
trict. 

Action  by  James  Brown  against  Jacob  Horowitz.  Judgment  for 
Xdaintiff,  and  defendant  appeals.    Affirmed  on  conditions. 

Argued  before  SCOTT,  P.  J.,  and  BEACH  and  FITZGEKALD,  JJ. 

Leroy  D.  Ball,  Jr.,  for  appellant. 
Lyman  A.  Spalding,  for  respondent. 

PER  CURIAM.  This  is  an  action  foi*  damages  for  breach  of  war- 
ranty upon  the  sale  of  a  horse.  The  warranty  was,  "Warranted 
kind  and  sound  in  all  harness,  and  good  wind."  On  the  evening  of 
the  sale,  plaintiff,  who  is  a  liveryman,  hitched  the  horse  to  a  han- 
som cab,  and,  after  driving  him  a  little,  turned  him  over  to  one  of 
his  drivers.  This  was  about  half  past  6.  The  driver  made  three 
calls  with  the  horse,  and  about  1  o'clock  in  the  morning  he  and  the 
plaintiff,  who  was  driving  another  cab,  went  to  supper  together. 
After  supper  they  started  for  the  plaintiff's  stable  on  West  Thirty- 
Ninth  street,  New  York  City.  The  plaintiff,  on  his  cab,  was  behind 
the  cab  to  which  was  hitched  the  warranted  horse.  When  they  were 
between  Eighth  and  Ninth  avenues,  the  warranted  horse  began  to 
ran.  The  plaintiff  whipped  up  his  horse,  and  managed  to  pass  and 
get  in  front  of  the  runaway,  so  as  to  stop  it.  The  cab  was  somewhat 
injured.  The  plaintiff  returned  the  horse  to  the  auctioneer,  and  was 
tendered  back  the  sum  he  had  paid,  but  refused  to  accept  it,  saying 
that  he  proposed  to  collect  further  damages.  There  is  nothing  in 
the  evidence  to  show  what  caused  the  runaway.  It  appears  that 
there  was  a  passenger  in  the  cab  at  the  time,  but  neither  he  nor  the 
driver  were  called  as  witnesses,  nor  was  any  attempt  made  to  explain 
or  account  for  their  absence.  Former  owners  of  the  horse  were 
called,  who  testified  that  the  horse  was  kind  and  had  never  been 
known  to  run  away.  It  was  further  testified  to  by  persons  expert  in 
such  matters  that  the  horee  was  unusually  tall  and  long  in  the  body, 
and  that  a  horse  of  such  conformation  was  not  well  adapted  for  use 
in  the  ordinary  hansom  cab,  unless  exceptionally  long  shafts  were 
used.  The  warranty  in  the  present  case  was  not  a  specific  warranty 
that  the  horse  was  suitable  to  be  driven  before  a  hansom  cab,  but 
merely  that  he  was  kind  and  sound  in  all  harness.  We  do  not  think 
that  the  evidence  justified  a  finding  that  the  warranty  had  been 
broken.  All  that  appeared  was  that,  after  the  horse  had  been  safely 
driven  for  several  honrs,  he  ran  away.  Absolutely  no  evidence  is 
offered  to  show  how  he  came  to  run,  and  neither  the  driver,  nor  the 
passenger,  who  may  be  supposed  to  know  something  of  the  circum- 
stances, have  been  called  upon  to  state  them.  It  is  a  fair  inference 
from  the  failure  to  call  or  account  for  the  absence  of  the  driver 
that  his  testimony,  if  produced,  would  not  have  added  anything  to 
the  strength  of  the  plaintiff's  case.  Milliman  v.  Railway  Co..  3  App. 
Div.  109, 39  N.  Y.  Supp.  274;  Cushman  v.  De  Mallie,  46  App.  Div.  379, 
61  N.  Y.  Supp.  878.  We  have,  therefore,  as  the  sole  evidence  of  a 
breach  of  warranty,  the  unexplained  fact  that  the  horse  ran  away. 
This,  in  our  opinion,  was  not  sufficient,  in  the  face  of  the  positive  erl- 
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dence  of  the  horse's  previoas  gentleness,  and  of  the  necessity,  owing 
to  his  visible  confonnation,  to  especial  care  in  hitching  him  to  the 
particular  vehicle  in  which  it  was  attempted  to  use  him.  The  horse 
having  been  redelivered  to  and  accepted  by  the  seller,  the  plaintiff 
is  entitled  to  recover  the  purchase  price.  The  judgment  will  be 
affirmed,  without  costs,  if  the  jrfaintiff  stipulates  to  raiuce  it  to  the 
sum  of  $33.37,  and  that  f  10  of  the  costs  already  paid  to  plaintiff  shall 
be  applied  to  the  payment  of  said  judgment;  otherwise,  the  jndgment 
will  be  reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant 
to  abide  the  event. 

Judgment  afHrmed,  without  costs,  if  plaintiff  stipulate  to  rednce 
it  to  the  sum  of  (33.37;  otherwise,  judgment  reversed,  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 


(64  App.  Dlv.  44.) 

LEWIS  V.  HOWBJ  et  aL 

(Supreme  Court,  Appellate  DivlBion,  Fourtb  Department    July  23,  1901.) 

QuiBTme  TiTLB— Plbadino — Causes  of  Action— Separatb  Rklibp-^oi7;dxb. 
A  complaint  which  alleged  that  plaintiff  owned  land  In  which  defend- 
ants claimed  an  Interest  under  a  devise  which  was  void  becanse  tes- 
tator  did  not  own  the  land,  and  prayed  that  defendants'  claims  be  ad- 
judged Invalid,  and  that  the  cloud  on  plaintiff's  title  be  removed,  and 
plaintiff  be  adjudged  the  owner  and  entitled  to  possession,  stated  only 
one  cause  of  action,  though  demanding  several  distinct  items  of  relief. 

Appeal  from  special  term,  Onondaga  county. 

Action  by  Cora  L.  Lewis  against  Celia  M.  Howe  and  others. 
EYom  an  order  denying  their  motion  to  compel  plaintiff  to  separate 
the  causes  of  action,  defendants  appeal.    Affirmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAlf,  SPBING,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

O.  B.  Qonld,  for  appellants. 
Giles  S.  Piper,  for  respondent. 

McLEKNAN,  J.  The  motion  was  properly  denied  upon  the  merits. 
The  complaint  states  but  a  single  cause  of  action,  althongh  sev- 
eral distinct  items  of  relief  are  demanded.  The  cause  of  action 
alleged  is,  in  substance,  that,  the  plaintiff  being  the  owner  in  fee 
of  certain  real  property  (describing  it),  the  appellants  unjustly  claim 
to  own  it  under  and  by  virtue  of  a  devise  contained  in  the  last  will 
and  testament  of  one  Charles  G.  Case,  deceased;  that  such  will 
was  duly  admitted  to  probate  and  recorded,  and  so  upon  the  record 
the  devisee  appears  as  the  owner  of  the  premises,  although,  as  is 
alleged,  such  devise  is  void  and  conveyed  no  title,  for  the  reason 
that  the  testator  at  the  time  the  will  was  made,  or  at  any  time 
subsequently,  did  not  own  the  premises.  Every  fact  alleged  in  the 
complaint  is  directed  to  the  proposition  that  Charles  Q.  Case,  de- 
ceased, did  not  own  the  property  at  the  time  he  assumed  to  devise 
it,  but  that  the  plaintiff's  grantor  did.  If  the  testator  was  such 
owner  at  the  time,  then  the  appellants  became  such  owners,  they 
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being  the  heirs  of  Mary  Juliet  Porter,  the  devisee  named.  If  he 
did  not,  then,  concededly,  they  have  no  right,  title,  or  interest  to 
or  in  such  property,  and  the  plaintiff  is  the  owner  of  the  same. 
The  plaintiff  asks,  if  it  shall  be  determined  that  she  is  the  owner 
of  the  premises  in  question,  that  it  shall  be  adjudged  that  the  ap- 
pellants' claims,  which  are  adverse  to  her,  are  of  no  force  or  validity, 
and  also  that  the  cloud  upon  her  title  created  by  the  devise  be  re- 
moved, and  that  it  be  adjudged  that  she  is  the  owner  of,  and  en- 
titled to  possession  of,  the  premises.  In  order  to  obtain  any  part 
of  the  relief  demanded,  precisely  the  same  facts  would  have  to  be 
proven  as  would  be  necessary  in  order  to  entitle  her  to  any  other 
part  of  such  relief.  It  cannot  be  held  that  the  same  state  of  facts 
constitute  separate  and  distinct  causes  of  action  because  they  may 
entitle  a  plaintiff  to  one  or  more  different  or  distinct  forms  of  re- 
lief. The  test  as  applied  to  the  case  at  bar  is  whether  or  not  the 
plaintiff,  if  she  had  brought  an  action  to  compel  the  determina- 
tion of  the  adverse  claims  of  the  appellants,  and  had  alleged  the 
same  facts  as  are  contained  in  the  complaint,  all  of  which  would 
have  been  necessary,  would  have  been  permitted  to  maintain  an- 
other action,  alleging  precisely  the  same  facts,  to  remove  the  cloud 
upon  her  title. ,  We  think  it  clear  that  the  first  action  would  have 
been  a  bar  to  the  second.  In  Richards  v.  Kinsley,  14  N.  Y.  St. 
Rep.  701,  it  was  held  that  separate  causes  of  action  exist  only 
when  the  plaintiff  might  demand  separate  judgments  for  different 
sums  of  money,  or  different  forms  of  relief  in  different  actions,  if 
he  did  not  elect  to  include  his  whole  claim  against  the  defendant 
in  a  single  action.  Robinson  v.  Brown,  166  N.  Y.  159,  59  N.  E.  775; 
Gilbert  v.  Pritchard,  41  Hun,  46;  Welch  v.  Piatt,  32  Hun,  194.  The 
cases  cited,  we  think,  show  beyond  controversy  that  the  complaint 
contains  but  a  single  cause  of  action,  although  different  forms  of 
relief — all  dependent,  however,  upon  the  same  state  of  facts — are 
demanded. 

We  deem  it  unnecessary  to  consider  the  preliminary  objections 
urged  by  the  respondent's  counsel  to  the  granting  of  the  motion. 
It  follows  that  the  order  appealed  from  should  be  affirmed,  with 
costs. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


(es  App.  Dlv.  650.) 

In  re  VAN  DAWALKER'S  WILU 

(Snpreme  Court,  Appellate  Division,  Fourth  Department.    Jtily  23,  1901.) 

WiLU — Actions  to  8bt  Aside— Admissionb—AdmissibiIiItt. 

Admissions  of  a  tenant  In  common  of  property,  devised,  concerning 
the  testator's  lack  of  mental  capacity,  which  are  not  made  In  the  pres- 
ence of,  nor  assented  to  by,  the  other  tenants  In  common,  who  are  not 
shown  to  have  made  the  same  admissions,  are  Inadmissible  In  an  ac- 
tion to  set  aside  the  will,  though  all  the  tenants  have  made  other  ad- 
mlsslona  tending  to  show  testator's  lack  of  mind. 

Appeal  from  surrogate's  court,  Oneida  county. 
71  N.Y.S.- 
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Application  for  the  probate  of  the  last  will  and  testament  of 
Otis  Van  Bawall^er.  From  a  decree  of  the  surrogate  refusing  tc 
admit  the  will  to  probate,  proponents  appeal.    Reversed. 

Argrued  before  ADAMS,  P,  J.,  and  McLElfNAN,  SPBIXG,  Wllr 
LIAMS,  and  RlIMSEy,  JJ. 

P.  H.  Fitzgerald,  for  appellants. 
Davis,  Johnson  &  Coville,  for  respondent. 

WILLLf\.MS,  J.  The  decree  appealed  from  should  be  reversed, 
and  a  trial  ordered  before  a  jury  in  the  supreme  court.  The  con- 
test was  a  lengthj  one.  Fortj-five  witnesses  were  sworn  during  the 
original  hearing,  and,  the  matter  having  been  submitted,  the  sur- 
rogate wrote  a  very  satisfactory  opinion,  considering  the  law  and 
the  facts,  and  arrived  at  the  conclusion  that  the  testator  was  com- 
petent to  make  the  will,  and  that  it  should  be  admitted  to  probate. 
We  have  examined  the  evidence  given  on  such  hearing,  and  agree 
that  the  conclusion  arrived  at  by  the  surrogate,  as  stated  in  such 
opinion,  was  abundantly  justified  by  the  evidence.  We  do  not  de- 
sire to  add  anything  to  the  reasons  assigned  by  the  surro^te  for 
such  conclusion.  Before  the  entry  of  a  decree,  a  motion  was  made 
in  behalf  of  the  contestant  to  reopen  the  contest  and  permit  ad- 
ditional evidence  to  be  given.  That  motion  was  granted,  and  a  re- 
hearing was  had,  and  new  evidence  was  given;  and  thereafter  the 
surrogate,  upon  the  entire  evidence  before  him,  reversed  his  formw 
conclusion,  and  made  the  decree  appealed  from,  refusing  to  admit 
the  will  to  probate  on  the  ground  that  the  testator  was  not  com- 
petent to  make  the  will.  The  new  evidence  given  on  the  rehearing, 
and  upon  which  the  surrogate  relied  in  reversing  the  conclusion  at 
first  reached  by  him,  consisted  mainly  of  admissions  made  by  the 
several  persons  beneficially  interested  under  the  will  as  to  the" men- 
tal condition  of  the  testator.  All  this  evidence  was  objected  to. 
but  was  held  by  the  surrogate  to  be  competent,  and  was  received 
and  considered  in  the  case.  We  are  of  the  opinion  the  evidence 
so  received  was  incompetent,  and,  even  if  it  was  admissible,  it  was 
not  of  sufficient  importance  to  justify  the  surrogate  in  changing  his 
former  opinion  and  refusing  probate  to  the  will.  It  is  well  settled 
that  evidence  of  such  admissions  or  declarations  by  persons  not 
jointly  interested  under  a  will  is  not  admissible,  and  cannot  be  con- 
sidered by  the  surrogate  at  all.  In  re  Kennedy,  167  N.  Y.  163,  60 
N.  E.  442.  In  this  case,  O'Brien,  J.,  at  page  177,  167  N.  Y,,  page 
446,  60  N.  E.,  said: 

"The  general  doctrine  Is  doubtless  correct  that  the  admissions  or  declara- 
tions of  a  party  to  the  record  may  be  taken  as  against  himself  or  another 
party  having  a  Joint  Interest  with  hiro,  but  this  rule  can  have  no  applica- 
tion to  a  proceeding  to  prove  a  will,  where  other  parties  are  Interested  In 
the  estate  as  tenants  In  common.  In  this  case  the  admissions  or  declara- 
tions of  the  nephew  could  not  bind  the  sister;  and  since  upon  proof  of  a 
win  there  can  be  but  one  decree, — either  of  rejection  or  of  probate, — the 
declarations  of  one  of  the  parties  cannot,  from  the  very  nature  of  the  case, 
be  received  as  evidence  without  prejudice  to  the  rights  o?  the  other.  One 
tenant  in  common  cannot  admit  away  the  rights  of  his  co-tenant.  Since 
the  will  could  not  have  been  admitted  as  to  the  sister  and  rejected  as  to  the 
nephew,  the  admissions  of  declarations  of  the  latter  were  not  admissible." 
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TWb  rule  is  applicable  to  the  case  we  are  considering.  The  per- 
sons whose  admissions  or  declarations  were  given  in  evidence  were 
not  joint  tenants,  but  tenants  in  common,  of  the  property  disposed 
of  under  the  will,  and  therefore  their  admissions  or  declarations 
were  improperly  admitted  in  evidence.  It  will  not  do  to  say  they 
were  so  admissible  because  the  admissions  or  declarations  of  all  the 
persons  so  interested  were  given  in  evidence.  They  were  not  made 
in  the  presence  of  all  and  assented  to  by  all,  nor  were  they  the 
same  admissions  or  declarations  made  by  the  several  parties  at  dif- 
ferent times.  They  were  different  admissions  or  declarations,  and 
it  is  merely  claimed  that  they  all  tended  towards  one  and  the  same 
result  or  conclusion,  viz.  the  weakness  of  mind  and  mental  incapac- 
ity of  the  testator.  The  admission  of  the  evidence  cannot  be  sus- 
tained upon  such  a  theory.  The  admissions  or  declarations  of  each 
separate  person,  made  separate  and  apart  from  the  other  persons 
interested  under  the  will,  were  inadmissible  as  to  such  other  per- 
sons, and  were  therefore  inadmissible  for  any  purpose.  Moreover, 
we  are  unable  to  see  how  these  admissions  or  declarations  could 
have  induced  the  surrogate  to  change  his  well-considered  d^ision 
already  made.  They  were  at  best  the  opinions  of  nonexperts,  not 
given  under  oath,  as  to  the  mental  condition  of  the  testator,  and 
ought  not  to  have  outweighed  the  considerations  referred  to  in  the 
surrogate's  opinion  already  handed  down. 

The  decree  appealed  from  should  be  reversed,  and  a  new  trial 
granted;  and,  Inasmuch  as  the  reversal  is  founded  upon  a  question 
of  fact,  such  new  trial  must  be  had  at  a  trial  term  of  the  supreme 
court,  under  section  2588,  CJode  Civ.  Proc  Costs  of  appeal  to  ap- 
pellant to  abide  event.    All  concur. 


(63  App.  DlT.  640.) 

MTER  V.  ADAM  et  al.,  Grade-Crossing  Oommlsslonera. 
(Supreme  Ck)urt,  Appellate  Division,  Fpurtb  Depnrtment    July  23,  1901.) 

1.  Uanoahub— Qbadb-Crossino  Commissionehs— Damaobs. 

Orade-Crosslng  Act  (chapter  255,  Laws  1890)  ;  12,  provides  that.  If  the 
commissioners  decide  that  It  Is  necessary  that  the  grade  of  any  street 
shall  be  changed,  and  that  any  property  may  be  Injured  thereby,  for 
which  the  owners  are  entitled  to  compensation,  the  commissioners  may 
apply  to  the  supreme  court  for  the  appointment  of  commissioners  to  as- 
certain the  compensation.  Beld,  that  mandamus  would  He  to  compel 
the  ^rade  commissioners  to  hear  testimony  offered  by  the  relator  on  the 
question  whether  damages  were  sustained  by  blm  by  reason  of  a  change 
of  grade  In  a  stieet,  and  determine  Whether  they  should  not  apply  for 
the  appointment  of  commissioners  to  assess  such  damages. 

S.  Bake— CowsTiTCTiGNAi:,  Law. 

The  right  to  compensation  for  Injury  to  property  cannot  be  left  to 
the  final  determination  of  the  grade-crossing  commissioners  -without  af- 
fecting the  constitutional  rights  of  the  property  owner  under  Const  art. 
1,  I  7,  providing  that  compensation  for  private  property  taken  for  pub- 
lic use  shall  be  ascertained  by  a  jury  of  not  less  than  three  commis- 
sioners appointed  by  a  court  of  record. 

Appeal  from  trial  term,  Erie  county. 
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Application  by  Viola  W.  Myer  for  a  writ  of  mandamus  against 
Robert  B.  Adam  and  otliers,  as  grade-crossing  commissioners  of 
the  city  of  Buffalo.  From  a  judgment  and  order  granting  the  ap- 
plication, defendants  appeal.    Affirmed.  

Argued  before  ADAMS,  P.  J.,  and  McLElTNAlJ,  SPEING,  WIL- 
LIAMS, and  BUMSEY,  JJ. 

Spencer  Clinton,  for  appellants. 
Adolph  Bebadow,  for  respondent. 

WILLIAMS,  J.  The  jndgment  and  order  appealed  from  shonld 
be  afQrmed,  with  costs.  The  proceedings  were  commenced  to  ob- 
tain a  mandamus  compelling  the  defendants  to  hear  and  consider 
the  testimony  of  such  witnesses  as  the  relator  should  produce  be- 
fore them  on  the  question  as  to  whether  damages  were  sustained 
by  the  relator  by  reason  of  the  change  of  the  grade  of  Washington 
street,  in  the  city  of  Buffalo,  and  thereafter  determine  whether  they 
should  not  apply  to  the  supreme  court  for  the  appointment  of  com- 
missioners to  assess  such  damages.  Upon  the  issue  raised  by  the 
alternative  writ  and  return  thereto,  a  trial  was  had  before  the  court 
without  a  jury,  and  a  judgment  and  order  were  granted  directing 
that  the  peremptory  writ  issue.  The  trial  court  found  that  in  ISOG 
the  grade-crossing  commissioners  changed  the  grade  of  the  street 
in  front  of  the  relator's  premises,  raising  the  surface  of  the  same 
at  the  northerly  boundary  thereof  6  feet  llf  inches,  and  at  the 
southerly  boundary  thereof  6  feet  7|  inches;  that  the  brick  build- 
ing on  the  premises,  which  encroached  on  the  street  from  2  to  2^ 
inches,  was,  in  changing  the  grade  of  the  street,  demolished,  and  the 
tenant  occupying  the  same  was  required  to  vacate,  and  paid  no 
rent  to  the  relator  thereafter.  February  2,  1897,  the  relator  pre- 
sented a  petition  to  the  defendants,  as  grade-crossing  conmiission- 
ers,  asking  to  have  commissioners  appointed  to  appraise  the  dam- 
ages to  her  property.  The  defendants  viewed  the  property,  and  on 
the  2d  day  of  March,  1897,  denied  her  application.  On  the  7th  of 
May,  1900,  the  relator  renewed  her  request  to  the  grade-crossing 
commissioners,  and  asked  them  to  apply  to  the  supreme  court  for 
the  appointment  of  commissioners  to  appraise  her  damages,  and 
requested  the  grade-crossing  commissioners  to  hear  the  testimony 
of  witnesses  to  be  produced  by  the  relator  showing  the  damages 
alleged  to  have  been  suffered  by  her,  but  the  grade-crossing  com- 
missioners refused  to  do  this,  and  on  the  same  day  wholly  denied 
relator's  application.  Upon  these  facts  the  court  decided  as  .matter 
of  law  that  under  the  statute  known  as  the  "Grade-Crossing  Act" 
(chapter  255,  Laws  1890)  the  relator  had  the  right  to  produce  wit- 
nesses and  such  testimony  as  she  should  be  advised  for  the  purpose 
of  showing  damages  had  resulted  from  the  change  of  grade  of  the 
street;  and  that  it  was  the  duty  of  defendants  to  hear  such  testi- 
mony as  shonld  be  offered  before  deciding  whether  they  would  apply 
for  the  appointment  of  commissioners  to  appraise  the  relator's  dam- 
age.   Section  12  of  the  grade-crossing  act  provides: 

"If  the  commlssionera  shall  decide  that  it  1b  necessary  for  the  purpose  of 
carrying  out  any  plan  or  modification  or  alteration  of  a  plan  adopted  by  them. 
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that  any  street  shall  be  closed  or  discontlnned,  or  that  the  grade  of  any 
street  or  portion  of  any  street  or  public  ground  shall  be  changed,  and  that 
any  property  may  be  injured  thereby  for  which  the  owners  or  persons  In- 
terested therein  are  lawfully  entitled  to  compensation,  or  that  any  laud 
shall  be  taken  Incident  to  the  changes  of  the  grade  of  any  street,  or  to  widen 
any  street,  or  in  the  event  that  the  commission  shall  undertake  the  work 
ou  the  failure  of  the  company  or  companies  to  do  so,  the  commissioners, 
by  their  chairman,  may  apply  to  a  special  term  of  the  supreme  court  for 
the  appointment  of  three  commissioners  to  ascertain  the  compensation  there- 
for to  be  paid  to  the  owners  of,  or  parties  Interested  In,  the  land  proposed 
to  be  taken  or  which  may  be  Injured." 

The  trial  court  gare  a  liberal  constraction  to  this  statute,  but 
it  is  difficult  to  see  how  any  other  construction  can  be  given  to  it 
without  infringing  upon  the  constitutional  rights  of  the  relator 
with  reference  to  her  property.  The  court  did  not  find  there  was 
injury  to  the  relator's  property  resulting  from  the  change  in  the 
grade  of  the  street,  for  which  the  relator  was  entitled  to  compen- 
sation, but  from  the  facts  which  were  found  we  may  well  assume 
there  was  such  injury,  or  at  least  such  a  probability  of  injury,  as 
to  render  it  necessary  to  submit  the  question  to  commissioners  ap- 
pointed for  the  purpose  of  ascertaining  what  the  damages  were,  if 
any.  There  could  be  no  objection  to  the  grade-crossing  commis- 
sioners upon  their  own  observation  of  the  property  and  its  sur- 
roundings deciding  that  the  property  might  be  injured  by  the  change 
of  grade,  and  thereupon  applying  to  the  court  for  the  appointment 
of  commissioners,  without  taking  testimony.  In  that  event  no  one 
could  be  injured.  When  the  commissioners  came  to  act,  they  would 
not  be  bound  by  the  decision  of  the  grade-crossing  commissioners, 
but  might  conclude  that  no  injury  had  been  caused  for  which  com- 
pensation should  be  awarded.  In  re  Grade-Grossing  Com'rs,  166 
N.  Y.  69,  59  N.  E.  706.  But,  if  it  could  be  said  that  the  grade- 
crossing  commissioners  had  power  to  decide  upon  their  observation 
that  no  injury  to  property  was  caused  for  which  compensation  could 
be- awarded,  and  then  refuse  to  apply  for  the  appointment  of  com- 
missioners to  ascertain  such  compensation,  refuse  to  investigate. 
or  take  evidence  offered'  and  arbitrarily  refuse  to  commence  the 
proceeding,  the  property  owner  would  be  at  the  mercy  of  the  grade- 
crossing  commissioners,  and  would  have  no  remedy  whatever.  Nei- 
ther the  city  nor  the  railroad  companies  could  be  compelled  to  pay 
damages,  except  as  the  result  of  such  proceeding,  because  neither 
the  city  nor  the  railroad  companies  caused  the  injury  and  damage. 
It  was  caused  by  the  grade-crossing  commissioners,  over  which  the 
city  and  the  railroad  companies  had  no  control;  and  the  only  way 
to  secure  damages — that  is,  compensation — for  the  injuries  caused 
by  the  raising  of  the  grade  of  the  street  would  be  through  the  pro- 
ceedings provided  for  by  the  grade-crossing  act.  The  intention  of 
the  legislature  by  the  act  was  to  provide  the  exclusive  remedy  for 
all  damages  sustained  resulting  from  the  acts  of  the  grade-crossing 
commissioners  thereunder.  In  re  Grade-Crossing  Com'rs  of  Citv  of 
Buffalo,  6  App.  Div.  336,  40  N.  Y.  Supp.  520.  The  right  to  corajpen- 
sation  for  injury  to  property  cannot  be  left  to  the  final  and  exclu- 
sive determination  of  such  a  tribunal  as  grade-crossing  commis- 
sioners Tvitiioiit  afFectlng  the  constitutional  rights  of  the  property 
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ovener.  "Anything  that  affects  or  limits  the  free  use  and  enjoyment 
of  one's  property,  or  of  the  easements  or  appurtenances  thereto, 
is  a  deprivation  or  taking  of  property  within  the  meaning  of  the 
constitution,  and  the  owner  has  the  right  to  have  a  constitutional 
tribunal  pass  upon  the  question  ss  to  whether  he  has  been  deprived 
of  it,  and,  if  so,  what  compensation  he  is  entitled  to  therefor." 
Same  case  last  cited,  and  cases  there  cited.  The  provision  of  the 
constitution  referred  to  is  article  1,  §  7: 

"When  private  property  shall  be  taken  for  any  public  use,  the  compensa- 
tion to  be  made  therefor,  when  such  compensation  Is  not  made  by  the  state, 
shall  be  ascertained  by  a  Jury  or  by  not  less  than  three  commissions^  ap- 
pointed by  a  court  of  record,  as  shall  be  prescribed  by  law." 

We  think  the  decision  under  this  statute  by  the  grade-crossing 
commissioners  (certainly  when  against  the  property  owner)  is  not 
final  and  conclusive  upon  the  property  owner,  but  is  subject  to  re- 
view, and  that,  as  said  by  the  learned  trial  justice: 

"The  power  to  decide,  given  by  a  statute,  unless  limited  thereby,  neces- 
sarily carries  with  It  the  dnty  to  Investigate  In  the  manner  and  by  the 
methods  usually  employed  for  ascertaining  any  fact  or  facts  to  be  Judicially 
declared;  also  Insure  to  the  party  or  parties  hiterested  In  such  decision  tbe 
right  to  such  a  record,  unless  otherwise  provided,  as  will  enable  him  to  re- 
view such  decision." 

'  It  will  be  observed  that  the  question  is  not  one  as  to  the  ajnoant 
of  compensation,  or  whether  there  was,  as  a  matter  of  fact,  any 
injury  for  wliich  the  relator  was  entitled  to  compensation,  bat,  in 
the  language  of  tbe  statute,  the  property  may  be  injured,  etc. 

Our  conclusion  is  that  the  judgment  and  order  appealed  from 
should  be  affirmed,  with  costs.    All  concur. 

(63  App.  Dlv.  532.) 

STAJAKOWSKI  V.  NBJW  YORK  CENT.  &  H.  R.  a  Ca 

(Snpreme  Court,  Appellate  Division,  Fourth  Department    July  23,  1901.) 

Uabteb  axo  SKRVAUr— Existcncb  of  Rblatiok. 

Plaintiff,  an  employ^  of  a  locomotive  works,  was  Injured  In  Its  yard 
by  a  car  set  in  motion  by  defendant's  engine.  On  request,  defendant's 
engine  went  to  the  yard  to  take  out  empty  cars  belonging  to  defend- 
ant. The  desired  cars  were  standing  a  number  of  cars  below  the  flat 
car  on  which  plaintiff  was  loading  a  cylinder,  and  the  train  crew  were 
told  by  the  yard  foreman  to  wait  until  the  cylinder  was  loaded  before 
getting  the  cars.  The  train  crew,  without  waiting,  coupled  the  engine 
on  two  cars,  and  pushed  them  down  the  track  against  two  empty  cai-s. 
which  ran  against  the  flat  ear,  injuring  the  plaintiff.  The  train  crew 
Intended  to  switch  these  four  ears  to  another  part  of  the  yard.  Held, 
that  the  train  crew  at  the  time  of  the  accident,  in  failing  to  wait  as 
directed  by  the  yard  foreman,  were  acting  as  servants  of  the  defendant, 
.and  not  as  the  servants  of  the  locomotive  works. 

Appeal  from  trial  term,  Erie  county. 

Action  by  Andrew  Stajakowski  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  Prom  a  judgment  of  the  supreme 
court  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial  on  the  minutes,  defendant  appeals.    Affirmed.      

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRDJG,  WIL- 
UAMS,  and  RUMSEY,  JJ. 
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Charles  A-  Poolej,  for  appellant 
Eugene  M.  Bartlett,  for  respondent. 

WILLIAMS,  J.  The  judgment  and  order  aj^ealed  from  shonld 
be  affirmed,  with  costs.  The  action  was  brought  to  recorer  dam- 
ages for  injuries  to  the  plaintiff  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant.  The  plaintiff  was  an  employ^  of  the 
Brooks  Locomotive  Works,  at  Dunkiric,  N.  Y.  The  defendant  had  a 
connection  with  the  locomotive  works  yard  by  a  siding  extending 
from  its  tracks.  An  engine  and  crew  of  the  defendant  were  in  the 
yard  of  the  locomotive  works  to  get  some  cars  out,  and  plaintiff  re- 
ceived his  injuries  by  reason  of  the  negligence  of  the  crew  of  that 
engine.  Practically,  the  only  question  we  are  called  upon  to  con- 
sider upon  this  appeal  is  whether  at  the  time  of  the  accident  the 
engine  crew  were  the  servants  of  the  defendant,  so  as  to  make  it 
liable  for  plaintiff's  injuries,  or  whether  they  were  the  servants  of 
the  locomotive  works,  who  are  not  defendants  in  this  case.  The 
facts  upon  which  we  are  to  pass  must  be  regarded  as  settled  by  the 
evidence,  and,  so  far  as  they  were  in  dispute  on  the  trial,  by  the 
verdict  of  the  jury;  and  they  were,  in  brief,  as  follows:  The  loco- 
motive works  yard  was  inclosed  by  a  substantial  fence.  The  loco- 
motive works  had  no  engines  of  its  own.  Three  different  railroad 
lines  had  access  to  the  locomotive  works  yard  for  reception  and 
delivery  of  freight,  and  taking  out  their  respective  cars  after  they 
were  unloaded.  When  an  engine  and  crew  came  to  the  yard,  they 
had  to  procure  the  gate  to  be  opened  by  a  tender  who  had  charge 
thereof.  When  they  went  to  take  oat  their  own  cars,  they  went 
in  and  took  them,  if  they  were  not  obstructed  by  other  cars.  If 
they  were  so  obstructed,  they  pulled  out  the  other  cars,  took  their 
own  cars,  and  then  replaced  the  cars  palled  out,  wherever  directed 
by  the  foreman  of  the  yard.  On  the  occasion  in  question  the  de- 
fendant had  been  notified  the  night  before  that  there  were  some 
empty  cars  of  theirs  in  the  yard,  and  requested  to  send  an  engine 
in  the  morning  and  take  them  away.  The  engine  and  crew  were 
sent  to  the  yard  in  the  morning  in  response  to  that  request  On 
arriving  at  the  yard,  the  gate  was  found  closed.  The  conductor 
left  the  engine,  and  went  into  the  yard,  and  procured  the  gate  to 
be  opened.  The  engine  then  entered  the  yard  and  stopped.  The 
conductor  went  down  the  .yard,  looking  for  the  foreman.  He  found 
him  at  the  flat  car  where  plaintiff  and  others  were  employed  in  load.- 
ing  a  cylinder,  and  was  told  by  the  foreman  that  when  they  had 
finished  loading  the  cylinder  upon  the  flat  car  the  engine  and  crew 
could  have  the  track  for  the  purpose  of  taking  out  the  empty  cars 
they  had  come  for.  Thereupon  the  engine  crew,  without  waiting 
until  the  cylinder  was  loaded,  coupled  the  engine  upon  two  loaded 
cars  near  the  gate,  and  then  pushed  these  two  cars  down  the  track 
against  two  box  cars  on  the  same  track.  The  track  waa  slippery, 
and  the  two  box  cars  were  unintentionally  pushed  against  the  flat 
car  upon  which  the  cylinder  was  being  loaded,  and  the  plaintiff 
was  injured  thereby.  The  empty  cars  which  the  defendant's  engine 
and  crew  desired  to  take  out  were  upon  the  same  track,  some  dis- 
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tance  belo^  the  flat  car,  on  which  the  cylinder  was  being  loaded. 
The  engine  and  crew  intended  to  pull  out  and  place  upon  another 
track  the  two  loaded  and  two  box  cars,  and  then,  when  the  flat 
car  was  ready,  draw  that  out  and  place  it  where  the  foreman  di- 
rected, and  then  they  could  reach  their  own  empty  cars  and  take 
them  out.  They  should  have  obeyed  the  directions  of  the  foreman 
to  wait  until  the  loading  of  the  cylinder  was  completed;  but  they 
acted  of  their  own  volition,  without  having,  as  yet,  placed  them- 
selves under  the  direction  or  control  of  the  yard  foreman.  There 
was  a  conflict  in  the  evidence  as  to  what  the  yard  foreman  said  to 
the  engine  conductor  in  the  yard.  The  conductor  claimed  that  the 
foreman  told  him  to  draw  out  the  four  cars, — two  loaded  and  two 
box  cars, — and  place  them  in  another  part  of  the  yard,  while  they 
were  loading  the  cylinder  in  the  car,  so  that  when  the  accident  oc- 
curred the  engine  and  crew  were  engaged  in  doing  shifting  for  the 
locomotive  works  under  the  direction  of  the  yard  foreman.  This 
conflict  was  submitted  to  the  jury,  and  the  court  charged  that,  if 
the  conductor's  claim  was  well  founded,  there  could  be  no  recovery, 
but  if  the  occurrence  took  place  as  the  yard  foreman  stated,  and 
as  plaintiff  claimed,  then  there  could  be  a  recovery.  In  other  words, 
the  engine  and  crew  had  come  to  the  yard  by  request  of  the  loco- 
motive works;  on  their  arrival,  plaintiff  claimed  they  were  told  to 
wait  there  until  the  cylinder  was  loaded  on  the  flat  car  before  they 
did  anything;  and  that  they  nevertheless,  before  the  yard  foreman 
had  assumed  control  over  their  work  in  the  yard,  and  of  their  own 
volition,  proceeded  to  move  the  cars,  and  caused  the  injuries  to 
plaintiff  in  so  doing;  while  the  defendant  claimed  that  the  moving 
of  the  cars  and  the  injuries  to  the  plaintiff  were  acts  done  after 
the  yard  foreman  had  assumed  control  over  them,  and  in  carrjring 
out  his  instructions.  In  the  former  case  the  defendant  would  be 
liable,  and  in  the  latter  case  it  would  not.  Such  was  the  charge 
of  the  court,  and  we  think  the  charge  was  correct.  It  cannot  be 
true  that  the  locomotive  works  became  responsible  for  the  acts  of 
the  engine  crew,  as  its  servants,  the  moment  they  passed  the  gates 
and  entered  the  yard,  and  before  the  foreman  assumed  any  control 
over  them,  or  gave  them  any  directions  except  to  do  nothing,  but  to 
wait  till  they  finished  loading  the  flat  car. 

The  case  of  Mclnerney  v.  President,  etc.,  151  N.  Y.  411,  45  N.  E. 
848,  relied  upon  by  the  defendant  here,  merely  held  that  while  en- 
gaged in  the  shipper's  work  the  engine  crew  were,  in  law,  his  serv- 
ants, and  the  railroad  company  was  not  liable  for  a  personal  in- 
jury sustained  by  a  regular  employ^  of  the  shipper,  caused  by  the 
omission  of  the  engine  crew  to  notify  such  employ^  of  their  inten- 
tion to  couple  a  car  about  which  he  was  working.  In  that  case 
the  engine  crew  had  entered  upon  the  performance  of  the  shipper's 
work,  under  the  direction  of  his  foreman,  when  the  accident  oc- 
curred. In  this  case  they  had  not  entered  upon  any  work  for  the 
locomotive  works,  under  its  foreman's  direction.  He  had  not  yet 
assumed  control  of  the  crew  and  engine.  He  had  merely  told  them 
he  was  not  yet  ready  for  them,  and  directed  than  to  wait  until  the 
flat  car  was  loaded.    The  crew,  of  its  own  volition,  acting  for  it- 
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self,  and  not  yet  having  undertaken  its  work  for  the  locomotire 
works,  did  the  acts  M'hich  caused  plaintiff's  injuries.  In  so  do- 
ing they  were  not  acting  as  the  servants  of  the  locomotive  works. 
They  were  in  the  employ  and  the  servants  of  their  regular  employer, 
the  defendant,  and  the  defendant  was  liable  for  their  acts.  The 
following  passage  in  the  opinion  in  the  Mclnemey  Case  shows  just 
the  scope  of  that  decision: 

"WUlard  was  the  master  on  that  occasion,  and  the  plaintiff  was  in  his  em- 
ploy. The  track  belonged  to  Willard,  and  was  bnllt  upon  his  property. 
The  engine  crew  of  the  defendant  came  upon  WlUard's  track  at  his  request, 
to  perform  a  service  for  him;  and  during  the  time  they  were  thus  engaged, 
and  acting  under  his  orders  and  subject  to  his  control,  they  were,  in  law, 
his  servants." 

The  defendant  sought  to  show  in  the  case  we  are  considering 
that  the  engine  crew  had  actually  entered  upon  its  work  for  the 
locomotive  works,  under  the  direction  of  its  yard  foreman,  when 
plaintiff's  injuries  were  caused  by  them.  If  they  had,  the  court 
charged,  there  was  no  right  to  recover.  The  plaintiff  claimed,  how- 
ever, and  the  jury  found,  that  the  engine  crew  had  not  entered  upon 
the  work  for  the  locomotive  works,  but,  before  the  foreman  assumed 
control  of  them,  they,  of  their  own  volition,  performed  the  negligent 
acts  which  caused  plaintiff's  injuries.  Upon  this  finding  the  jury 
very  properly,  under  the  charge  of  the  court  that  they  might  do  so, 
rendered  the  verdict  for  the  plaintiff. 

We  conclude  that  the  judgment  and  order  appealed  from  should 
be  afftrmed,  with  costs.    All  concur. 


(64  App.  Dlv.  U7.) 

WBRB  V.  KOHLES   et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  23,  1901.) 

Bills  and  Notbs— Waivkb  of  Protest— Evidence. 

Evidence  that  a  month  after  a  note  became  due  an  indorser  paid  the 
husband  of  the  plaintiff,  the  holder,  the  Interest  on  the  note  for  one 
year,  saying  that  it  was  money  he  owed  the  plaintiff,  is  insufficient  to 
show  a  waiver  of  protest,  and  a  continuance  of  his  liability  thereon, 
without  proof  of  knowledge  of  the  failure  to  protest 

Adams,  P.  J.,  and  Spring,  J.,  dissenting. 

Appeal  from  trial  term,  Syracuse  county. 

Action  on  a  note  by  Dorothea  Werr  against  Michael  Kohles  and 
one  Zett.  Froni  a  judgment  reversing  a  judgment  in  favor  of  plain- 
tiff as  to  the  latter  defendant,  and  affirming  it  as  to  the  former, 
Michael  Kohles  appeals.    Reversed. 

Argued  before  ADAMS,  P.  J.,  and  McIENNAN,  SPBENG,  WIL- 
MAMS,  and  BUMSEY,  JJ. 

Ernest  I.  Edgcomb,  for  appellant. 
J.  J.  Kennelly,  for  respondent. 

WILLIAMS,  J.  The  judgments  of  the  county  court  and  of  the 
mnnicipal  court  should  be  reversed,  with  costs.  The  action,  as  tried, 
was  upon  a  promissory  note  made  by  one  M.  F.  Sherlock,  for  f400 
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and  interest,  dated  May  27j  1895,  payable  to  tiie  order  of  the  de- 
fendants, Zett  and  Kohles,  one  year  after  date,  and  indorsed  by 
the  payees,  and  transferred  to  the  plaintiff  tor  ralne.  The  note  was 
not  protested  at  maturity,  bat  the  plaintiff  claimed  that  the  defend- 
ants, the  indorsers,  after  the  matarity  of  the  note,  waived  such  pro- 
test. The  only  question  litigated  on  the  trial  was  the  waiver  of 
protest,  which  was  alleged  by  plaintiff  and  denied  by  the  defend- 
ants. The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  against 
both  defendants.  The  county  court  reversed  the  judgment  entered 
upon  the  verdict  as  to  the  defendant  Zett,  but  aflBrmed  it  as  to  the 
defendant  Kohles,  and  from  that  judgment  of  affirmance  this  ap- 
peal is  taken. 

The  only  question  here  is  whether  there  was  sufficient  evidence 
in  the  case  to  sustain  the  finding  of  the  jury  that  there  was  a 
waiver  of  protest.  It  was  not  claimed  that  there  was  any  express, 
formal  waiver,  but  that  the  appellant,  considering  his  relations  to 
the  indebtedness  for  which  the  note  was  given,  and  his  acts  and 
statements  made  with  reference  to  the  debt  and  the  note,  indicated 
his  intention  to  continue  his  liability  as  indorser  upon  the  note. 
There  was  evidence  from  which  the  jury  might  find  the  following 
facts:  (1)  That  plaintiff  let  the  defendant  have  ?400,  and  defend- 
ant, several  days  after,  procured  this  note,  and  delivered  to  plaintiff. 
(2)  In  June,  1896,  just  after  the  maturity  of  the  note,  this  defend- 
ant brought  f24  to  plaintiff,  and  gave  it  to  her  husband  for  her, 
saying  that  it  was  for  the  money  that  he  owed  plaintiff.  There  was 
no  other  indebtedness,  and  this  sum  was  the  interest  for  one  year 
on  the  amount  of  the  note.  (3)  After  that,  plaintiff  kept  asking  this 
defendant  for  her  money,  and  he  kept  telling  her  that  she  would 
get  it  before  the  maker  died.  Defendant  said  she  ought  to  have 
her  interest,  and  she  would  get  it.  (4)  Plaintiff  did  not  know  the 
maker  of  the  note. 

It  is  well  settled  that  a  waiver  of  protest  after  maturity  of  a 
note,  and  failure  to  protest  the  same,  may  be  established  by  showing 
a  promise  to  pay  the  note,  or  by  a  part  payment  thereof,  or  any 
statements  made  by  an  indorser  indicating  an  intention  to  regard 
the  note  as  still  an  existing  liability  on  his  part,  provided,  however, 
that  at  the  time  of  such  promise,  or  payment,  or  statements  the 
indorser  had  knowledge  that  there  was  a  failure  to  protest  the  note 
at  maturity.  2  Daniel,  Neg.  Inst.  (2d  Ed.)  §§  1147,  1149,  1152,  1158, 
1163,  1165;  Ross  v.  Hiird.  71  K  Y.  14,  27  Am.  Rep.  1;  Cadv  t.  Brad- 
shaw,  116  N.  Y.  191,  22  N.  E.  371,  5  L.  H.  A.  557.  The  only  trouble 
as  to  the  proof  of  waiver  in  this  case  is  as  to  proof  that  the  defend- 
ant, when  he  made  the  pa>'ment  of  f24  and  the  statement  that  the 
debt  was  his,  had  knowledp;e  that  the  note  had  not  been  protested 
at  maturity.  Less  than  a  month  had  elapsed  since  the  note  became 
due.  He  knew  when  it  came  due,  and  it  mipcht  fairly  be  inferred 
that  he  knew  it  remained  unpaid  from  the  fact  that  he  paid  the 
interest  upon  the  note;  but  there  is  no  evidence,  direct  or  circum- 
stantial, that  he  .knew  there  had  been  a  failure  to  charge  him  by 
the  ordinary  steps  constituting  a  protest  of  the  note,  whether  pay- 
ment had  been  demanded  or  refused,  or  whether  notice  had  been 
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served  by  mail  apoo  the  indorser.  Tbe  desoand  and  refusal  would 
not  necessarily  be  witliin  his  knowledge,  and  even  the  notice  might 
be  legally  served,  and  not  come  to  his  knowledge.  It  might  mis- 
carry in  the  mail,  so  as  not  to  be  received  by  him  personally.  The 
proof  of  knowledge  is  necessary,  and  it  must  be  made  clearly  to  ap- 
pear. Trimble  v.  Thome,  16  Johns.  152,  8  Am.  Dec.  302;  Richard  v. 
Boiler,  6  Daly,  460;  Baer  v.  Leppert,  5  Hun,  433.  We  are  thus  led 
to  the  conclusion  that  the  evidence  was  not  sufficient  to  support  a 
finding  by  the  jury  that  there  was  a  waiver  of  protest,  and,  without 
such  waiver  being  established,  the  defendant  could  not  be  held 
liable  upon  the  note.  It  will  not  do  to  say  the  verdict  can  b^  up- 
held upon  some  other  theory  or  finding  than  that  submitted  to  the 
jury  or  found  by  them.  There  was  a  charge  in  the  case  in  which  the 
right  to  recover  was  made  to  depend  solely  upon  a  waiver  of  protest 
after  maturity  of  the  note.  That  was  the  only  qnestion  submitted 
to  the  jury,  and  it  would  be  unfair,  even  if  we  had  the  power,  to 
affirm  the  judgment  based  upon  such  verdict,  upon  some  question 
not  passed  upon  by  the  jury. 

The  judgments  of  the  county  court  and  of  the  manicipal  conrt 
should  be  reversed,  with  costs.  All  concur,  except  ADAMS,  P.  J., 
and  SPRINO,  J.,  who  dissent. 

SPRING,  J.  (dissenting).  Certain  facts  which  may  be  regarded 
as  established  by  the  verdict  of  the  jury  in  this  case  are  clearly 
set  forth  in  the  prevailing  opinion  by  Mr.  Justice  WILLIAMS,  and 
I  have  no  criticism  to  make  upon  the  principles  of  law  which  he 
enunciates.  Waiving  the  question  as  to  whether  the  debt  was  not 
primarily  that  of  the  defendant,  as  that  proposition  was  not  sub- 
mitted to  the  jury,  let  ns  see  if  there  was  evidence  warranting  the 
jury  in  finding  that  the  defendant,  when  he  paid  the  $24,  knew  that 
the  note  had  not  been  protested  for  nonpayment.  The  plaintiff 
did  not  know  Sherlock,  the  maker  of  the  note.  The  money  was 
borrowed  of  her  by  the  defendant.  It  was  paid  to  him,  and  he 
subsequently  procured  the  note,  and  delivered  it  to  her.  He  had 
nothing  further  to  do  With  it  until  after  its  maturity.  He  then  per- 
sonally paid  the  interest,  which  was  the  only  money  ever  paid  to 
apply  upon  the  note,  and  the  jury  have  found  that  this  payment 
was  made  with  his  money.  It  was  to  pay  a  debt  "that  he  owed 
Mrs.  Werr,"  and  concededly  no  other  existed.  He  had  obtained 
the  note,  and  delivered  it  to  the  plaintiff.  He  paid  one  year's  in- 
terest, and  it  was  in  June,  while  the  note  matured  May  27th.  His 
connection  with  it,  therefore,  was  sufficient  to  justify  the  conclu- 
sion that  he  must  have  known  the  note  was  overdue  when  he  made 
this  payment.  All  the  plaintiff's  dealings  relative  to  the  note  were 
with  him,  not  with  the  maker.  She  importuned  him  for  pay  re- 
peatedly. She  never  dunned  Sherlock.  Whatever  may  have  been 
the  legal  liability  of  the  defendant  to  ber,  it  is  clear  that  she  con- 
sidered him  the  paymaster,  the  one  to  whom  she  was  to  look  for 
payment.  His  actions  indicate  that  was  his  attitude  also  at  the 
time  he  paid  the  interest.  These  facts  are  too  significant  to  war- 
rant the  assumption  that,  as  matter  of  law,  he  did  not  know  the 
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note  had  not  been  protested  when  he  paid  the  interest  To  start 
with,  the  presumption  is  against  him.  The  principle  is  thus  stated 
in  Daniel,  Neg.  Inst.  (3d  Ed.)  par.  1152: 

"When  It  Is  conceded  or  proved  that  there  were  laches  In  respect  to  the 
demand,  protest,  or  notice,  the  promise  to  pay  after  maturity  should  be  re- 
garded as  prima  facie  evidence  that  the  party  making  it  knew  of  such 
laches,  whenever  such  knowledge  Is  deemed  necessary  to  constitute  a 
waiver.  It  is  a  promise  against  interest  The  drawer  or  indorser  should 
know  when  the  instrument  to  which  he  was  a  party  fell  due.  His  promise 
to  pay  presupposes  it  to  be  overdue  and  unpaid.  And  if  he  has  not  received 
notice  he  has  every  reason  to  suppose  that  It  was  not  sent,  and  that  the 
eteps  which  should  precede  it  were  not  taken." 

And  the  same  author  says  (what  is  self-evident)  "that  part  paj- 
meut  after  maturity  stands  upon  precisely  the  same  footing  as  a 
promise  to  pay."  Kent,  in  his  Conimentaries  (volume  3,  p.  113,  6th 
Ed.),  after  stating  the  general  principle  that  an  indorser  with  full 
knowledge  that  no  demand  or  notice  of  nonpayment  has  been  given 
may,  by  a  subsequent  promise  to  pay,  waive  the  omission,  adds: 

"The  weight  of  authority  is  that  this  knowledge  may  be  Inferred  as  a  fact 
from  the  promise,  under  the  attending  circumstances,  without  requiring  clear 
and  affirmative  proof  of  the  knowledge." 

In  Meyer  v.  Hibsher,  47  N.  Y.  265,  in  discussing  the  subject  of 
presumptions  in  a  case  of  this  kind,  where  no  proof  at  all  was  offered, 
the  court  say,  at  page  273: 

"Had  there  been  no  proof  at  all  of  the  manner  of  presentment  and  de- 
mand, this  promise  of  the  appellant  would  be  presumptive  evidence  of  a  le- 
gally formal  demand  and  notice.  •  •  •  Proof  of  the  promise  without 
proof  of  the  presentment  and  demand  would  have  furnished  to  the  jury 
ground  for  the  presumption  that  there  was  due  presentment  and  notice." 

In  Bank  v.  Lyman,  1  Blatchf.  297,  Fed.  Cas.  No.  924,  affirmed  in 
12  How.  225,  13  L.  Ed.  965,  the  court  said: 

"It  has  been  often  held  that  part  payment,  a  promise  to  pay,  or  an  ac- 
knowledgment of  the  liability  by  the  Indorser,  after  the  note  became  due. 
is  prima  facie  evidence  not  only  of  notice,  but  of  presentment." 

The  evidence  in  the  case  did  not  overcome  this  presumption.  The 
facts  upon  which  knowledge  rests  may  not  be  susceptible  of  direct 
proof,  and  yet  the  circumstances  may  be  adequate  to  show  its  exist- 
ence. As  was  said  in  Cady  v.  Bradshaw,  116  N.  Y.  188,  22  N.  E. 
371,  5  L.  R.  A.  557,  at  page  191,  116  N.  Y.,  page  371,  22  N.  E.,  and 
page  558,  5  L.  B.  A.: 

"It  is  not  necessary  that  the  waiver  should  be  direct  and  positive.  It  may 
result  from  implication  and  usage,  or  from  any  understanding  between  the 
parties  which  is  of  a  character  to  satisfy  the  mind  that  a  waiver  is  in- 
tended." 

The  fact  of  defendant's  knowledge  is  to  be  established  like  any 
other  cogent  element  essential  to  make  up  the  plaintiff's  case.  The 
plaintiff  was  ignorant  of  the  English  language.  She  evidently  re- 
lied upon  the  defendant,  who  had  solicited  this  money  from  her, 
and  indorsed  the  note  which  he  had  procured.  He  paid  the  interest, 
Icnowing  the  note  had  matured.  This  was  a  manifest  recognition 
of  liability,  and,  with  the  other  facts,  justified  the  jury  in  determin- 
ing that  he  knew  the'  note  had  been  protested  for  nonpayment. 
The  defendant  did  not  testify  that  he  never  received  notice  of  the 
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protest.    While  that  may  have  been  unnecessary,  in  view  of  the 
allegations  of  the  complaint,  yet  it  is  a  singular  fact  that  the  evi- 
dence nowhere  shows  that  the  note  in  fact  had  not  been  protested. 
The  judgment  should  be  afQrmed,  with  costs  to  the  respondent. 

ADAMS,  P.  J.,  concurs. 

(64  App.  DlT.  126.) 

MESSING  y.   MESSING  et  aL 

(Sapreme  Court,  Appellate  DMslon,  Fourth  Department.    Inly  28,  1901.) 

1.  Joint  Tbnahot— Pabtition— Hdsband  and  Wife. 

Where  a  husband  and  wife  hold  land  as  Joint  tenants,  partition  will 
He  for  Its  severance. 

2.  Sauk — Right  of  Convbtancx 

Either  a  husband  or  wife  vested  as  joint  tenants  may  convey  to  a  third 
party. 
8.  Samb— Tbnanot  in  Common. 

Where  a  Joint  tenant  in  land  conveys  his  interest  to  a  third  person, 
the  relation  between  such  person  and  the  other  original  Joint  tenant  be- 
comes that  of  tenancy  in  common. 
i.  Samb— Right  of  Survivorship. 

The  right  of  survivorship  In  estates  held  in  Joint  tenancy  only  ter- 
minates with  the  entire  estate  in  the  survivor,  where  the  original  Joint 
tenants  retain  the  title  at  the  time  of  the  death  of  one  of  them. 
flL  Same. 

PlaintlfTs  mother  conveyed  certain  land  to  her  and  defendant  to  pro- 
vide them  with  a  home,  as  they  were  expecting  to  intermarry,  which 
event  was  afterwards  consummated;  the  dee4  reciting  that  the  grantees 
should  take  "as  Joint  tenants,  and  not  as  'tenants  In  common,  the  sur- 
vivor to  take  of  the  second  part"  Held,  that  the  title  was  that  of  Joint 
tenants,  restricted  so  that  neither  could  convey  Independently  of  the 
other,  and  partition  would  not  lie  for  the  land's  severance. 
0.  Same— Profits  of  Estate. 

Where  land  is  held  by  a  husband  and  wife  as  Joint  tenants,  the  lat- 
ter Is  entitled  to  her  proportion  of  the  rents  and  profits  and  the  Income 
of  the  property  during  coverture,  the  same  as  though  a  feme  sole. 

Appeal  from  trial  term,  Erie  county. 

Action  by  Julia  Abel  Messing  against  John  W.  Messing  and  others. 
Prom  a  judgment  in  favor  of  defendants,  plaintiff  appeals.  Re- 
Versed 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPBING,  WIL- 
LIAMS, and  BUMSEY,  JJ. 

Fred  D.  Corey,  for  appellant. 
William  C.  Pitch,  for  respondents. 

SPRING,  J.  This  is  an  action  primarily  of  partition,  commenced 
May  24,  1900,  by  the  plaintiff,  who  is  the  wife  of  the  defendant  John 
W.  Messing.  By  a  deed  of  conveyance,  executed  and  delivered  Feb- 
roary  13,  1874,  Susannah  Mehl,  the  mother  of  the  plaintiff,  conveyed 
to  the  latter  and  the  defendant  John  W.  Messing  the  premises  de- 
scribed in  the  complaint,  which  are  situated  on  Allen  street,  in  the 
city  of  Buffalo.  The  deed  was  made  to  the  grantees  to  provide  a 
home  for  them,  as  they  were  then  expecting  to  intermarry,  and  that 
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event  "was  consummated  the  18th  of  May  following.  The  deed  pro- 
vides that  the  grantees  shall  take  "as  joint  tenants,  and  not  as  ten- 
ants in  common,  the  survivor  to  take  of  the  second  part."  The  sole 
question  is  whether  the  plaintilT  is  simply  a  joint  tenant  of  the  prop- 
erty with  her  husband;  for,  if  so,  the  land  is  capable  of  severance, 
and  the  action  of  partition  jvill  lie.  Code  C!iv.  Proa  §  1532;  Cloos 
V.  Cloos,  55  Hun,  450,  8  N.  Y.  Supp.  660;  Jooss  v.  Fey,  129  N.  Y.  17, 
29  N,  E.  136.  If  the  parties  are  vested  as  joint  tenants,  either  can 
convey  to  a  stranger,  and  the  relation  between  that  grantee  and  the 
other  original  joint  tenant  becomes  that  of  tenancy  in  common.  1 
Washb.  Real  Prop.  (3d  Ed.)  558.  The  right  of  survivorship,  which  is 
an  essential  element  of  joint  tenancy,  only  terminates  with  the  en- 
tire estate  in  the  survivor  when  the  original  joint  tenants  retain  the 
title  at  the  time  of  the  death  of  one  of  them.  The  uight  lo  convey 
in  the  meantime  is  unhampered,  and  by  reason  of  this  fact  partition 
is  permissible  by  action.  This  power  to  sever  the  premises  is  the 
peculiarity  of  the  estate,  chiefly  distinguishing  it  from  that  by  the 
entirety.  Hiles  v.  Fisher,  144  N.  Y.  306-312,  39  N.  E.  337,  30  L.  B. 
A.  305,  43  Am.  St.  Rep.  762.  The  parties  could  make  whatever  con- 
tract they  saw  fit  as  to  the  quality  of  the  title  held  by  them.  '  They 
evidently  wished  an  estate  partaking  of  the  attributes  of  joint  ten- 
ancy, and  they  accordingly  provided  for  that  relation.  But  they  were 
not  satisfied  with  this  estate,  pnre  and  simple,  but  sought  to  impose 
a  limitation  upon  it  by  depriving  either  co-tenant  of  the  right  to 
alienate  independently  pf  the  other;  thus  assuring  to  the  surviving 
grantee  the  whole  premises,  unless  they  voluntarily  parted  witli  the 
title.  It  was  an  estate  of  joint  tenancy,  but  with  the  restrictive  char- 
acteristics imparted  to  it  which  ia  .the  marrow  of  the  title  by  the  en- 
tirety. Either  the  language  is  to  be  given  this  construction,  or  else 
it  is  tautological  or  meaningless.  We  must  give  force  to  it,  if  pos- 
sible, without  doing  violence  to  the  apparent  intentiwi  of  the  par- 
ties. That  this  interpretation  accords  with  their  scheme  is  borne 
out  by  the  extrinsic  evidence  showing  their  relations  to  each  other 
and  to  the  property.  The  grantor  was  the  mother  of  the  plaintiff, 
the  deed  was  made  in  expectation  of  an  early  marriage  of  the  gran- 
tees, and  the  premises  were  designed  for  their  home;  all  these  are 
circumstances  confirming  the  deduction  that  the  language  referred 
to  was  included  in  the  deed  for  a  purpose.  If  the  premises  were  per- 
mitted to  be  sold  or  divided  by  this  action,  the  right  of  survivorship 
would  be  destroyed,  and  the  design  of  the  parties  to  it  at  its  incep- 
tion would  be  thwarted.  We  are  satisfied,  therefore,  that  the  action 
in  that  aspect  of  it  cannot  be  maintained. 

The  complaint  alleges  that  the  said  owners  gave  two  mortgages 
upon  these  premises,  aggregating  in  amount  f  1,1 60;  that  the  plain- 
tiff joined  in  these  mortgages  "at  the  special  instance  and  request" 
of  her  husband,  and  that  he  received  the  entire  avails  thereof  for  his 
own  use  and  benefit;  that  in  addition  thereto  he  also  had  the  sole 
care  and  management  of  this  property,  "and  has  received  most  of 
the  rents  and  profits"  thereof  during  their  joint  ownership;  that  he 
has  njfused  to  account  or  pay  the  plaintiff  her  portion  thereof,  and 
she  asks  judgment  for  an  accounting.    There  was  some  proof  given 
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on  the  trial  in  support  of  these  allegations,  but  evidently,  by  the  ac- 
quiescence of  the  parties,  the  accounting  was  deferred  until  the  de- 
termination of  the  question  of  the  right  of  the  plaintiff  to  maintain 
the  action  of  partition.  There  -was,  however,  no  consent  to  a  dis- 
missal of  the  complaint  if  the  action  for  its  primary  purpose  could 
not  be  sustained.  I  think  the  court  erred  in  dismissing  the  com- 
plaint. Whatever  is  that  character  of  the  estate  held  by  the  gran- 
tees, the  plaintiff  is  entitled  to  her  proportion  of  the  rents  and  profits, 
and  the  income  of  the  property  during  coverture,  the  same  as  if  she 
were  a  feme  sole.  Hiles  v.  Fisher,  144  N.  Y.  306-314  et  seq.,  39  N. 
E.  337, 30  L.  R.  A.  305,  43  Am.  St.  Eep.  762;  Grosser  v.  City  of  Roch- 
ester, 148  N.  Y.  235,  42  N.  E.  672.  One  joint  tenant  may  recover  by 
action  "his  just  proportion  against  his  co-tenant,  who  has  received 
more  than  his  own  proportion."    Code  Civ.  Proc.  §  1666. 

These  claims  are  not  an  incident  to  the  right  to  partition  the  prem- 
ises, but  constitute  a  separate,  independent  cause  of  action,  and 
-were  fully  set  out  in  the  complaint.  If  the  plaintiff  assented  to  the 
retention  of  these  moneys  by  her  husband,  not  expecting  him  to  ac- 
<-ount  and  pay  over  to  her,  she  cannot  now  demand  that  he  do  so. 
The  judgment  aboald  therefore  be  reversed,  with  costs  to  the  appel- 
lant to  abide  the  event,  and  a  new  trial  granted,  to  enable  a  trial  of 
that  part  thereof  which  pertains  to  an  acconnting  between  the  par- 
ties. 

Judgment  reversed,  and  new  trial  granted.    All  concur. 


(63  App.  DlT.  003.) 

MARSHAL^  V.  CITY  OF  BITFFAIX>. 

(Supreme  Court,  Appellate  DiviBion,  Fourtb  Department.    July  23,  1001.) 

1.  Rro»— Plbadings— Destkoction— MoNiciPAL  CoRPORATioire— LiABiLrrT. 

Where  a  crowd  of  people  assemble  together,  and  unlawfully  tear  down 
buildings,  without  notice  or  warning  to  the  owner,  and  no  attempt  is 
made  by  the  police  or  any  one  else  to  stop  the  carrying  out  of  the  pur- 
pose of  those  assembled,  the  fact  that  there  was  no  rioting  or  fight- 
ing, or  unnecessary  noise,  does  not  excuse  the  city  from  liability,  under 
Laws  1802,  c.  685,  §  21,  declaring  that  cities  shall  be  liable  in  dam- 
ages for  the  destruction  of  property  by  a  mob  or  riot  without  the  own- 
er's consent  or  negligence. 
9l  TaiAii— Disputed  Question  of  Fact— Law  op  Case. 

Where,  on  appeal,  It  has  been  held  that  there  was  sulflclent  evidence 
to  send  the  case  to  the  jury,  the  trial  court,  on  the  next  trial  of  the 
cause,  must  submit  the  case  to  the  Jury,  however  great  the  preponder- 
ance of  defendant's  evidence  may  be. 
S.  DisECTiNQ  Verdict. 

Whenever  there  Is  a  disputed  question  of  fact,  the  case  must  go  to  the 
Jury,  though  a  verdict  for  plaintiff  would  not  be  permitted  to  stand. 

Williams,  J.,  dissenting. 

Action  by  Charles  D.  Marshall  against  the  city  of  Buffalo.  Mo- 
tion by  plaintiff  for  a  new  trial,  on  exceptions  ordered  to  be  heard  ia 
the  first  instance  in  the  appellate  division.    Motion  granted. 

Argued  before  ADAiJIS,  P.  J.,  and  McLEXNAN,  SPRING,  WIL- 
LIAMS, and  RDMSEY.  JJ. 


Digitized  by 


Google 


720  71  NEW  YORK  SCPPLBMBNT  (Sup.    CL 

ana  106  New  York  SUU  SaportM 

Adolph  Bebadow,  for  plaintiff. 
William  S.  Jackson,  for  defendant. 

RUMSEY,  J.  This  action  was  brought  to  recover  damages  suf- 
fered by  the  plaintiff  because  of  the  destruction  of  his  property  by  a 
mob  in  the  city  of  Buffalo  about  the  30th  of  July,  1897.  It  has  been 
in  this  court  once  before.  At  the  former  trial  the  plaintiff  was  non- 
suited at  the  close  of  the  evidence  given  in  his  own  behalf.  Upon 
an  appeal  from  the  judgment  entered  upon  that  nonsuit,  it  was  re- 
versed; this  court  holding  that  the  people  who  destroyed  the  plain- 
tiff's property  were  a  mob  and  riotous  assemblage,  within  the  mean- 
ing of  section  21  of  chapter  685  of  the  Laws  of  1892,  and  that  npon 
tl^  evidence,  as  the  case  then  stood,  the  plaintiff  was  entitled  to  re- 
cover damages  for  the  destruction  of  his  property.  Upon  this  trial 
substantially  the  same  evidence  was  given  on  behalf  of  the  plaintiff 
as  was  given  before,  and  which  this  court  had  held  was  sufficient  to 
take  the  case  to  the  jurv,  and  to  sustain  a  recovery.  Marshall  v.  City 
of  Buffalo,  50  App.  Div.  149,  64  N.  Y.  Supp.  411. 

It  was  not  disputed  that  the  buildings  of  the  defendant  were  de- 
stroyed by  a  large  number  of  people  who  were  assembled  together, 
and  tore  the  buildings  down,  and  carried  away  the  material.  That 
the  proceeding  was  unlawful  was  not  denied.  That  the  plaintiff  suf- 
fered serious  damage  could  not  be  controverted.  That  sufficient  vio- 
lence and  force  was  used  to  accomplish  the  purpose  which  the  assem- 
blage had  in  view  necessarily  follows.  The  evidence  of  the  plaintiff 
tended  to  show  that  there  was  some  fighting  on  the  part  of  the  mob 
among  themselves,  but  that  is  not  regarded  as  particularly  impor- 
tant. The  only  necessary  thing  to  enabfe  the  plaintiff  to  recover  in 
such  cases  is  that  he  should  have  had  his  property  injured  or  de- 
stroyed by  a  mob  or  riot.  It  was  held  on  the  former  appeal  that  the 
assemblage,  under  the  circumstances  in  this  case,  constituted  a  mob 
or  riot. 

The  evidence  on  the  part  of  the  defendant  was  addressed  simply 
to  showing  that  there  was  no  actual  fighting  or  unnecessary  noise 
or  rioting  on  the  part  of  the  persons  who  destroyed  this  proi)erty. 
There  is  no  dispute  as  to  the  fact  that  it  was  destroyed  unlawfully. 
No  one  claimed  that  any  permission  to  do  so  had  actually  been  given, 
although  there  was  some,  evidence  tending  to  show  that  some  one  had 
told  the  mob  that  they  might  destroy  the  property,  and  take  away 
the  material  of  which  it  was  composed.  The  only  effect  of  the  evi- 
dence offered  by  the  defendant,  so  far  as  we  can  see,  was  that  the 
mob  proceeded  to  accomplish  the  purpose  for  which  they  were  gath- 
ered there  as  peaceably  as  might  be,  in  the  absence  of  any  opposi- 
tion to  their  course.  This,  however,  we  do  not  regard  as  very  ma- 
terial evidence,  when  it  appears  that  no  attempt  was  made  by  the 
police  or  any  one  else  to  prevent  the  carrying  out  by  the  mob  of  their 
intention.  The  utmost  that  can  be  claimed  for  this  evidence  is  that 
an  inference  arises  that  the  mob  was  not  disposed  to  do  any  violence 
other  than  what  they  did  do  in  this  particular  case,  and  that  they 
had  no  malice  towards  the  plaintiff  or  any  one  else,  but  simply  a 
desire  to  possess  themselves  of  the  material  of  which  the  bnildiags 
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were  made,  and  which  they  bad  no  right  to.  We  cannot  see  anything 
in  the  defendant's  evidence  which  destroys  the  effect  of  the  previous 
decision  in  this  case,  or  furnishes  any  reason  why  that  decision  should 
not  have  been  followed  by  the  learned  justice  at  the  trial  now  under 
review. 

We  are  not  favored  with  any  statement  of  the  reason  why  the 
learned  juatice  below  made  the  rulings  which  he  did.  It  was  prob- 
ably in  hiH  mind  that  the  evidence  of  the  defendant  entirely  disproved 
the  fact  that  this  was  a  riotous  mob  or  assemblage,  within  the  mean- 
ing of  the  statute.  To  that  there  are  two  answers.  In  the  first 
place,  as  upon  this  motion  the  evidence  must  be  construed  most  fa- 
vorably to  the  plaintiff,  the  ruling  of  this  court  upon  the  former  ap- 
peal, that  there  was  sufladent  evidence  to  warrant  the  finding  that 
the  case  was  within  the  statute,  still  remains  the  law,  and  should 
be  followed.  In  the  second  place,  taking  atl  the  evidence  together, 
it  necessarily  appears  that  there  was  a  disputed  question  of  fact 
Whatever  may  have  been  supposed  to  be  the  power  of  a  trial  court 
to  nonsuit  where  the  evidence  so  strongly  predominates  as  to  require 
it  to  set  aside  a  verdict  for  the  plaintiff  if  recovered,  as  has  undoubt- 
edly been  the  law  of  this  state  from  the  earliest  time  down  to  a  very 
recent  period  (Stuart  v.  Simpson,  1  Wend.  376 ;  Rudd  v.  Davis,  3  Hill, 
287;  Id.,  7  Hill,  529;  Hemmens  v.  Nelson,  138  N.  Y.  517,  529,  34  N. 
E.  342;  Laidlaw  v.  Sage,  158  N.  Y.  73-96,  52  N.  E.  679>,  it  must  now 
for  the  present  be  taken  to  be  the  law  that  no  such  power  exists,  and 
that  whenever  there  is  a  disputed  question  of  fact  the  case  must  go 
to  the  jury,  although  it  is  understood  that  a  verdict  for  the  plaintiff 
will  not  be  permitted  to  stand  (Fealv  v.  Bull,  163  N.  Y.  .397,  57  N. 
E.  631;  McDonald  v.  Railway  Co.,  167  N.  Y.  66,  60  N.  E.  282).  Fol- 
lowing that  recently  established  rule,  we  are  bound  to  hold  in  this 
case  that,  as  this  court  has  previously  held  that  there  was  BuflBoient 
evidence  to  srtid  the  case  to  the  jury,  the  trial  court  was  bound  so 
to  do,  however  great  may  have  been  the  weight  of  the  testimony  in- 
troduced by  the  defendant  to  answer  the  plaintiff's  contention. 

The  verdict  must  therefore  be  set  aside,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  result  of  the  action. 

McLENNAN,  J.,  concurs.  SPRING,  J.,  concurs  in  result.  WIL: 
HAMS,  J.,  dissents. 

ADAMS,  P.  J.  I  concur  in  the  foregoing  opinion,  in  deference  to 
the  former  decision  in  this  court,  which,  until  the  same  shall  be  re- 
versed, must  be  regarded  as  conclusive. 


(64  App.  Dlv.  05.) 

FIDDLER  V.  NEW  YORK  CENT.  &  R.  R.  R.  CO. 
(Supreme  Court  Appellate  DlTlsion,  Fourth  Department    July  23,  1801.) 

Kailroads— Accident  at  CROsaiNO — Coktributort  KsaMeBNCR. 

Plaintiff,  •with  perfect  eyesight  and  hearing,  was  Injured  while  at- 
tempting to  cross  defendant's  double  track  Just  at  daylight  by  being 
struck  by  an  east-bound  train  on  the  southern  track.  A  west-bound 
(relgbt  train  had  Just  gone  by  on  the  northern  track,  and  plaintiff 

71  N.T.S.— 46 
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waited  until  tbe  rear  end  of  such  train  had  passed  about  40  feet  beyond 
the  crossing  before  starting  across.  When  he  reached  the  soutiiMn 
track  his  view  thereof  was  unobstructed  for  two  miles  to  the  west,  and 
he  testified  that  he  knew  the  train  was  due,  and  was  looking  for  it. 
but  did  not  see  It  The  eugihe  had  a  lighted  headlight,  and  there  was 
nothing  to  distract  the  plaintiff's  attention.  Bdd,  that  a  nonsuit  for 
contributory  negligence  was  properly  ordered. 
Adams,  P.  J.,  dissenting. 

Appeal  from  trial  term,  Onondaga  county. 

Action  by  Thomas  Fiddler  against  the  New  York  CJentral  ft  Hud- 
son Biver  Railroad  Company.  From  a  judgment  in  favor  of  defend- 
ant, plaintiff  appeala    Affirmed. 

The  action  was  begun  on  the  lot  day  of  June.  ISOO.  to  recover  damages 
for  Injuries  sustained  by  the  plaintiff  on  the  19th  day  of  February.  18S*8. 
while  walking  south  on  a  highway  near  the  village  of  Weedsport.  in  the 
county  of  Cayuga,  N.  Y.,  and  in  attempting  to  cross  defendant's  double- 
track  railroad,  which  extends  east  and  west,  and  is  crossed  by  said  highway 
at  substantially  a  right  angle,  by  being  run  over  by  an  engine  drawing  a 
train  approaching  said  crossing  from  &e  west  on  the  southerly  track,  al- 
leged to  have  been  caused  through  the  negligence  of  the  defendant,  and  with- 
out any  negligence  on  the  part  of  the  plaintiff. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN.  SPBINa,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

Henry  E.  Miller,  for  appellant. 
Frank  Hiscock,  for  respondent. 

McLENNAN,  J.  There  is  no  conflict  in  the  evidence  in  this  case, 
and,  the  court  having  directed  a  verdict  for  the  defendant,  "the 
plaintiff  is  entitled  to  the  most  favorable  inferences  deducible  from 
the  evidence,  and  all  disputed  facts  are  to  be  treated  as  established 
in  his  favor."  McDonald  v.  Railway  Co.,  167  N.  Y.  66,  68,  60  N.  E. 
282,  283;  Bank  v.  Weston,  159  N.  Y.  201-208,  54  N.  E.  40.  If  the 
evidence  thus  interpreted  presents  a  question  of  fact,  tends  to  estab- 
lish negligence  on  the  part  of  the  defendant,  and  freedom  from  con- 
tributory negligence  on  the  plaintiffs  part,  the  injury  having  been 
proven,  the  judgment  must  he  reversed,  even  if  the  evidence  was  of 
such  a  character  that  the  learned  justice  presiding  at  the  trial  woald 
have  been  required  to  set  aside  the  verdict  as  being  against  the 
weight  of  evidence,  if  one  had  been  rendered  in  plaintiff's  favor  by 
the  jury.  McDonald  v.  Railway  Co.,  supra.  If,  however,  the  evi- 
dence was  not  Bufflcient  to  raise  such  an  issue,  or  did  not  tend  to 
establish  those  two  propositions,  then  the  nonsuit  was  right,  and  the 
judgment  should  be  affirmed. 

It  is  elementary  that  a  traveler  upon  a  highway,  who,  while  at- 
tempting to  cross  the  tracks  of  a  steam-railroad  company,  sustains 
injury  by  being  struck  or  run  over  at  such  crossing  by  its  locomotive 
or  cars  because  of  its  negligence,  must,  in  order  to  entitle  him  to  re- 
cover from  the  railroad  company  the  damages  sustained,  prove  that 
he  used  ordinary  care  and  prudence  to  avoid  such  injury,  and  that 
his  conduct  was  such  as  to  relieve  him  from  the  charge  of  con- 
tributory negligence.  In  defining  the  duty  of  a  traveler  under  such 
circumstances,  the  court  of  appeals,  in  a  case  recently  decided,  re- 
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iterated  the  rale  which  has  been  in  force  ever  since  the  organization 
of  the  court,  and  said : 

"The  law  requires  a  traveler  on  a  highway,  before  crossing  a  railroad 
track,  to  look  and  listen  for  the  approach  of  trains;  and  If  he  omits  to  do  so, 
and  suffers  injury,  he  cannot  maintain  an  action  against  the  railroad  com- 
pany, although  it  was  guil^  of  negligence."  Tucker  t.  Railroad  Co.,  1^ 
N.  X.  308,  26  N.  B.  816. 

In  the  case  at  bar  there  was  proof  tending  to  show  that  the  bell 
or  whistle  upon  the  locomotive  which  came  in  collision  with  the 
plaintiff  was  not  rung  or  sounded  as  it  approached  the  crossing,  and 
thus  tended  to  establish  defendant's  negligence,  and  made  it  a  ques- 
tion of  fact  for  the  jury.  So  that  we  need  only  inquire  whether  or 
not  there  was  any  evidence  which  tended  to  prove  plaintiff's  freedom 
from  contributory  negligence,  and  such  as  to  require  the  submission 
of  that  question  to  the  jury,  within  the  rule  laid  down  by  the  courts 
of  this  state.  The  testimony  bearing  upon  that  proposition,  so  far 
as  material,  may  be  briefly  summarized  as  follows:  The  plaintiff, 
who  was  38  years  of  age,  in  good  health  and  strength,  his  eyesight 
and  hearing  being  in  perfect  condition,  and  in  the  full  possession  of 
all  his  faculties,  on  the  morning  in  question,  just  as  it  was  breaking 
day,  approaching  on  the  highway  from  the  north,  walked  to  a  point  10 
feet  distant  from  the  northerly  rail  of  defendant's  double-track  rail- 
road, on  the  northerly  track  of  which  a  freight  train  was  going  west. 
He  waited  at  that  point  until  the  hind  end  of  such  freight  train, 
which  he  swears  he  saw  and  was  in  plain  sight,  reached  a  point  30  or 
40  feet  west  of  the  highway  on  which  he  was  standing.  Between 
him  and  the  hind  end  of  such  moving  train,  which  he  says  he  plainly 
saw,  and  of  the  southerly  track,  there  was  absolutely  nothing  to  ob- 
strnct  his  view.  He  then  walked  southerly,  his  line  of  vision  to  the 
west  constantly  increasing,  until  when  he  reached  the  northerly 
track  his  view  to  the  west  was  entirely  unobstructed  for  a  distance 
of  2  miles,  which  view  continued  absolutely  unobstructed  while  he 
walked  across  the  northerly  track,  the  distance  between  the  two 
tracks,  and  onto  the  southerly  track,  where  he  was  struck  by  the 
engine  of  a  train  approaching  on  such  southerly  track  from  the  west, 
and  upon  which  engine  a  headlight  was  lighted  and  burning,  and 
received  the  injuries  for  which  he  seeks  to  recover  in  this  action. 
The  plaintiff  had  in  mind  that  the  train  from  the  west  was  due, 
and  was  watching  for  it.  There  was  nothing  to  distract  his  atten- 
tion. There  was  no  storm  which  could  interfere  with  his  seeing  the 
train,  there  being  only  three  or  four  inches  of  snow  on  the  ground; 
and  at  the  time  it  was  snowing  "just  a  little,"  and  "the  wind  was 
blowing  a  little  from  the  southeast."  Tliere  was  no  smoke,  no  un- 
usual noise,  no  other  train  to  the  east,  no  confusion  of  lights.  After 
he  reached  the  north  rail  of  the  northerly  track,  which  was  at  least 
12  feet  from  the  north  rail  of  the  southerly  track,  where  the  col- 
lision occurred,  his  view  to  the  west  was  absolutely  unobstructed 
for  a  distance  of  two  miles;  and  the  approaching  engine,  with  its 
headlight  burning,  was  in  full  and  plain  view  from  the  crossing 
while  it  traversed  that  entire  distance.  The  plaintiff  testified  that 
while  standing  at  the  point  ten  feet  north  of  the  north  rail  of  the 
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northerly  track,  and  while  traversing  the  distance  between  there  and 
the  southerly  track,  where  he  was  struck,  he  looked  to  the  west  to 
see  the  approaching  train,  which  he  was  expecting,  but  that  he  did 
not  see  it,  and  did  not  know  that  the  train  approaching  from  the 
west  was  there  or  in  that  vicinity  until  it  struck  him. 

This  is  all  the  evidence  given  on  the  part  of  the  plaintiff  tending 
to  establish  freedom  from  contributory  negligence,  and  the  precise 
question  presented  by  this  appeal  is,  does  the  plaintiff's  sworn  state- 
ment that  he  looked  for,  but  did  not  see,  the  approaching  train, 
under  the  circumstances  of  this  case,  raise  an  issue  of  fact,  or  furnish 
any  evidence  upon  which  a  finding  of  freedom  from  negligence  might 
be  found?  There  must  be  cases  where  mere  words,  even  if  spoken 
under  oath  upon  the  witness  stand,  do  not  raise  an  issue  of  fact  as 
to  their  verity.  Suppose  a  person  who  was  injured  at  a  railroad 
crossing  in  the  city  of  Albany  in  the  month  of  August  should  testify 
upon  the  trial  of  an  action  brought  against  a  railroad  company  to 
recover  for  such  injuries  that  he  looked  for  the  approaching  train 
which  struck  him,  but  was  unable  to  see  it  because  a  snow  bank  50 
feet  high  was  alongside  of  the  railroad  track,  and  obstructed  his  view 
of  the  train.  Would  the  trial  justice  presiding  in  such  a  case  be  re- 
quired to  gravely  submit  to  the  jury  the  question  as  to  whether  or 
not  a  snow  bank  in  fact  obstructed  the  plaintiff's  view,  aa  claimed  by 
him?  If  it  ^ould  appear  that  the  Empire  State  Express  was  ap- 
proaching a  highway  crossing  in  broad  daylight  at  the  rate  of  60 
miles  an  hour,  the  view  of  the  entire  train  from  the  highway  being 
absolutely  unobstructed  for  the  entire  distance  of  5  miles  before 
reaching  the  crossing,  would  the  testimony  of  a  traveler  upon  the 
highway,  given  in  an  action  brought  by  him  to  recover  damages  for 
being  run  over  by  such  train,  to  the  effect  that  he  looked  diligently 
to  see  the  approaching  train,  which  he  was  expecting,  and  that  he 
looked  exactly  where  the  train  wa«,  but  that  he  did  not  see  it,  al- 
though his  eyesight  was  perfect,  and  without  any  explanation  as 
to  why  he  did  not  see  it,  be  sufficient  to  raise  an  issue  of  fact,  as  to 
whether  or  not  he  had  discharged  the  duty  imposed  upon  a  traveler 
approaching  a  railroad  crossing?  Again,  if  a  train  of  cars  should 
be  negligently  left  standing  entirely  across  a  highway,  and  a  pedes- 
trian, with  perfect  eyesight,  in  broad  daylight,  with  nothing  to 
distract  his  attention,  should  walk  against  it  and  bump  his  head, 
would  the  question  of  his  contributory  negligence  be  one  of  fact  for 
the  jury,  in  case  he  should  testify  that  he  expected  the  train  was 
there,  that  he  had  it  in  mind,  and  that  he  looked  for  it,  but  did  not 
see  it,  without  in  any  manner  explaining  why  he  failed  to  discover 
it?  If  not,  then  quite  as  clearly  not  in  the  case  at  bar.  The  train 
in  question  was  in  plain  sight  of  the  plaintiff  for  such  length  of  time 
as  gave  him  ample  opportunity  to  see  it,  and  to  have  avoided  col- 
lision with  it:  and  it  cannot  be  of  importance  that  the  train  was  in 
plain  sight  at  one  side,  rather  than  directly  in  front,  of  him.  The 
plaintiff's  testimony  that  he  looked,  but  did  not  see  the  train,  is  "in 
such  contradiction  of  matters  of  common  knowledge  and  the  laws  of 
nature  as  to  be  incredible,  as  matter  of  law."  In  re  Harriot's  Estate, 
145  N.  Y.  540,  40  N.  E.  246.    And  therefore  it  presented  no  question 
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for  the  determination  of  the  jury.  Any  other  ruling  applied  to  the 
facts  of  this  case  would  lead  to  results  most  unfortunate  in  the  ad- 
ministration of  justice.  If  it  shall  be  held  that  every  statement  of 
a  witness  or  intei'ested  party  made  upon  the  trial  of  an  action,  no 
matter  how  inconsistent  or  absurd,  and  even  if  in  conflict  with  com- 
mon knowledge  or  with  the  laws  of  nature,  may  be  made  the  basis 
of  a  recovery  in  an  action,  and  must  be  left  to  the  determination  of  a 
jury,  there  will  be  left  hardly  any  means  which  will  afford  protection 
to  a  large  class  of  litigants, — especially  those  against  whom  there 
may  be  popular  prejudice, — and  rank  injustice  in  many  cases  will 
almost  necessarily  result.  We  think  such  a  rule  has  not  received 
the  sanction  of  the  court  of  appeals  in  this  state,  but,  on  the  con- 
trary, that  that  court  has  consistently  and  uniformly  held,  almost 
since  its  organization,  that,  in  order  to  warrant  the  trial  court  in 
submitting  a  question  to  the  jury,  there  must  be  some  evidence  that 
ought  reasonably  to  satisfy  a  jury  that  the  fact  sought  to  be  proved  is 
established.  In  Pollock  v.  Pollock,  71  N.  Y.  137,  where  the  chief 
question  discussed  was  whether  or  not  a  finding  of  fact  by  a  referee 
was  supported  by  evidence,  the  finding  was  reversed,  and  the  court 
said  (Judge  Folger  writing  the  opinion, — ^page  153),  "Insufficient 
evidence  is  no  evidence;"  and  the  learned  judge  quoted  with  ap- 
proval the  language  of  Manle,  J.,  in  Jewell  v.  Parr,  13  0.  B.  916,  E.  O. 
£«.  76,  as  follows: 

"When  we  say  there  Is  no  evidence  to  go  to  a  Jury,  we  do  not  mean  liter- 
ally none,  bat  tbere  la  none  tbat  ought  reasonably  to  satisfy  a  Jury  that  the 
fact  sought  to  be  proved  Is  established." 

The  language  of  Judge  Folger,  and  the  language  of  Maule,  J., 
quoted  by  him,  was  also  quoted  with  approval  by  Oullen,  J.,  in  Fealey 
V,  Bull,  163  N.  Y.  397-402,  57  N.  E.  631. 

In  Re  Harriot's  Estate,  supra,  the  question  under  consideration 
•was  whether  or  not  the  finding  of  a  surrogate  that  appraisers  were 
entitled  to  9^50  each  for  their  services,  being  $5  a  day  for  50  days, 
which  finding  was  based  upon  their  testimony  that  they  spent  50 
days  in  doing  the  work  charged  for,  was  supported  by  sufficient  evi- 
dence to  sustain  such  finding.    The  court  said,  per  Haight,  J.: 

"As  we  have  seen,  the  Inventory  was  prepared  by  others.  The  only  thing 
left  for  the  appraisers  to  do  was  to  examine  the  furniture,  and  compare  it 
with  the  lists  made;  examine  the  securities  entered  In  the  Inventory,  and 
attach  thereto  the  values,  which  could  have  been  ascertained  In  a  day's 
time  in  any  stocUbrolcer's  office  In  the  city  of  New  York.  Upon  these  undis- 
puted facts,  we  cannot  sustain  the  finding  that  the  appraiseis  were  actually 
and  necessarily  occupied  fifty  days  In  mailing  their  inventory." 

And  the  court  further  said  in  that  case: 

"Should  a  person  afi^lrm  that  blaclt  was  white  or  white  was  black,  or,  be- 
ing In  the  full  possession  of  his  faculties,  and  having  the  unrestricted  use  of 
his  limbs,  should  testify  that  he  actually  and  necessarily  occupied  a  year  In 
walking  a  mile,  his  statement  would  be  so  in  conflict  with  recognized  possi- 
bilities as  to  entitle  It  to  no  credit  or  character  as  evidence." 

If  the  learned  judge  in  his  illustration  had  referred  to  the  recog- 
nized possibilities  of  eyes  instead  of  legs,  it  would  have  exactly 
fitted  the  case  at  bar.  In  the  Harriot  Case  the  claimants  testified 
that  they  were  actually  occupied  50  days  in  doing  the  work  charged 
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for;  but  the  amount  of  work  being  conceded,  and  it  being  within 
common  experience  and  knowledge  that  such  work  could  all  have 
been  done  in  a  day  or  two,  their  evidence  that  such  work  took  50 
dajs  was  held  to  be  no  evidence,  and  not  sufficient  upon  which  to 
base  a  finding  of  fact.  So,  in  the  case  at  bar,  it  being  within  the  ex- 
perience and  common  knowledge  of  men  that  a  person  with  good  eye- 
sight, when  his  attention  was  called  to  a  particular  object  in  plain 
view,  must  have  seen  it  if  he  had  looked,  we  think  the  evidence  of 
the  plaintiff,  unexplained,  that  he  did  look,  but  did  not  see  the  train, 
was  not  sufficient  to  raise  a  question  of  fact,  or  such  as  to  require 
its  submission  to  a  jury. 

In  Hudson  v.  Bailroad  Co.,  145  N.  Y.  408,  40  N.  E.  8,  the  question 
at  issue  was  whether  or  not  the  crown  sheet  of  a  boiler  collapsed, 
which  concededly  was  caused  by  being  scorched,  when  covered  with 
six  inches  of  water.  The  engineer  testified  that  it  did,  the  jury  by 
their  verdict  found  the  fact  to  be  so,  and  judgment  for  the  plaintiff 
was  entered  thereon.  The  court  of  appeals,  however,  reversed  the 
judgment,  holding  that  there  was  no  evidence  to  support  the  finding, 
because  that  given  by  the  engineer  was  in  conflict  with  well-recog- 
nized and  weU-known  scientific  facts,  about  which  there  is  no  con- 
flict, and  that  a  nonsuit  should  have  been  granted.  The  court  said 
at  page  412, 145  N.  Y.,  and  page  9,  40  N.  E. : 

"All  questions  as  to  the  weight  of  evidence  are  final  with  the  general  term, 
and  this  court  has  no  power  to  review  the  determination  of  that  court  with 
reference  thereto.  But  where  the  evidence  which  appears  to  be  in  conflict 
Is  nothing  more  than  a  mere  scintilla,  or  where  It  Is  met  by  well-known  and 
recognized  scientific  facts,  about  which  there  Is  no  conflict,  this  court  will 
still  exercise  jurisdiction  to  review  and  reverse  If  Justice  requires." 

In  Bagley  v.  Bowe,  105  N.  Y.  171,  11  N.  E.  386,  at  page  179,  105 
N.  Y.,  and  page  389,  11  N.  E.,  substantially  the  same  rule  is  reiterat- 
ed. Judge  Andrews,  in  writing  the  opinion  of  the  court  in  that  case, 
said: 

"The  question  whether  the  Judge  was  authorized  to  take  from  the  Jury 
the  question  of  fraudulent  intent,  arising  upon  the  extrinsic  facts.  Is  to  be 
determined  In  view  of  the  settled  rule  that,  to  Justify  the  court  In  directing 
a  verdict  in  any  case  upon  the  facts,  the  evidence  must  be  undisputed,  or 
so  certain  and  convincing  that  no  reasonable  mind  could  come  to  but  one 
conclusion.  If  there  Is  ground  for  opposite  inferences,  and  a  conclusion 
either  way  would  not  shock  the  sense  of  a  reasonable  man,  then  the  case 
Is  for  the  Jury,  although  the  Judge  may  entertain  a  clear  and  decided  convic- 
tion that  the  truth  Is  on  this  or  that  side  of  the  controversy." 

We  think  the  case  at  bar  falls  clearly  within  the  exception  pointed 
out  by  the  learned  jurist,  to  wit,  that  the  statement  of  the  plaintiff 
that  he  looked  at  the  approaching  engine,  which  was  in  plain  view, 
expecting  to  see  it,  but  that  he  did  not  see  it,  although  his  eyesi-jht 
was  good,  would  shock  the  sense  of  a  reasonable  man,  and  that  no 
reasonable  man  could  come  to  but  one  conclusion,  to  wit,  either  that 
he  did  not  look,  or  that  he  di,d  look  and  did  see  the  approaching 
train. 

Substantially  all  the  cases  to  which  we  have  thus  far  called  atten- 
tion are  referred  to  in  the  opinion  of  the  court  in  Fealey  v.  Bull, 
supra,  and,  as  we  understand  it,  the  doctrine  of  those  cases  was  fully 
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approved.    In  concluding  the  discnssion  of  the  question.  Judge  Col- 
len,  at  page  402,  163  N.  Y.,  and  page  632,  67  N.  E.,  says: 

"There  must  be  not  only  some  evidence,  but  the  evidence  must  be  suffi- 
cient In  Us  nature  to  warrant  the  court  In  submitting  a  cause  to  the  Jury. 
In  nearly  all  the  cases  where  It  has  been  held  that  a  scintilla  of  evidence 
was  not  sufficient  to  uphold  the  verdict,  the  proof  has  been  a  matter  of  In- 
ference. But  the  rule  also  applies  to  cases  of  direct  evidence.  The  testimony 
of  a  witness  may  be  In  such  contradiction  of  matters  of  common  knowledge 
or  with  the  laws  of  nature  as  to  be  Incredible,  as  a  matter  of  law.  In  re 
Harriot's  Estate,  145  N.  Y.  540,  40  N.  E.  246.  A  witness  may  be  so  discred- 
ited by  his  own  confession  that  his  uncorroborated  testimony  is  Insufficient 
in  law  to  Justify  a  verdict  We  do  not  assume  to  enumerate  all  the  cases 
where  a  verdict  or  a  nonsuit  should  be  properly  directed.  Where,  however, 
the  right  to  a  verdict  depends  on  the  credibility  to  be  accorded  witnesses, 
and  the  testimony  is  not  incredible  or  insufficient  as  a  matter  of  law,  the 
question  of  fact  is  for  the  Jury  to  determhie." 

If  this  language,  which  was  so  recently  approved  by  a  unanimous 
court,  is  to  be  given  its  ordinary  significance  and  meaning,  we  must 
conclude  that  the  learned  court  considered  that,  although  there  may 
be  some  evidence  of  a  fact,  it  is  not  necessary  in  all  cases  that  such 
evidence  should  be  passed  upon  by  a  jury,  and  that  it  is  not  necessary 
unless  the  evidence  "be  sufQcient  in  its  nature  to  warrant  the  court 
in  submitting  a  cause  to  the  jury."  We  thinly  it  is  clearly  held  by 
the  language  quoted  that  the  sufficiency  of  the  evidence — ^and  we 
must  assume  the  court  was  speaking  of  legal  and  material  evidence 
— in  some  cases,  at  least,  is  to  be  determined  by  the  trial  court. 

In  McDonald  v.  Railway  Co.,  supra,  which  is  the  latest  case,  so 
far  as  we  know,  where  the  question  at  issue  has  been  discussed  by 
the  court  of  appeals,  the  case  of  Fealey  v.  Bull,  supra,  is  cited  with 
approval;  and,  as  we  understand  the  decision  in  the  McDonald  Case, 
it  is  not  in  conflict  with  any  of  the  cases  referred  to,  or  with  any  of 
the  prior  decisions  of  the  learned  court  upon  the  precise  question 
here  involved.    In  that  case  the  court,  per  Martin,  J.,  says: 

"So  long  88  a  question  of  fact  exists,  it  is  for  the  Jury,  and  not  for  the  court. 
If  the  evidence  Is  Insufflclent,  or  If  that  which  hns  been  Introduced  _l9  conclu- 
sively answered,  so  that,  as  matter  of  law,  no  question  of  credibility  or  issue 
of  fact  remains,  then,  the  question  being  one  of  law,  It  is  the  duty  of  the 
court  to  determine  It" 

The  meaning  of  the  language  cannot  be  in  doubt.  In  speaking 
of  evidence  the  learned  judge  must  have  referred  to  legal  and  ma- 
terial evidence,  and  precisely  the  same  meaning  would  have  been 
conveyed  if  the  court  had  said  that  if  legal  and  material  evidence 
offered  upon  a  trial  to  prove  a  particular  fact  is  insufficient,  or  if 
that  which  has  been  introduced  has  been  so  conclusively  answered 
by  other  legal  and  material  evidence,  so  that,  as  matter  of  law,  no 
question  of  credibility  or  issue  of  fact  remains,  then  it  is  the  duty  of 
the  court  to  determine  it.  To  determine  what?  Clearly,  as  to  the 
insufficiency  of  evidence,  and  as  to  whether  or  not  that  which  has 
been  introduced  has  been  conclusively  answered.  And  the  court 
further  says: 

"The  credibility  of  witnesses,  the  effect  and  weight  of  conflicting  and  con- 
tradictory testimony,  are  all  questions  of  fact  and  not  questions  of  law." 

Thus  interpreted,  the  decision  is  in  complete  harmony  with  the 
prior  decisions  of  the  court  which  hold  that,  where  the  evidence  is 
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not  sufficient  to  warrant  a  verdict  for  the  plaintiff,  it  is  the  duty  of 
the  trial  judge  to  decide  the  question  as  one  of  law.  Certainly,  so 
interpreted,  the  case  cannot  be  regarded  as  authority  for  the  prop- 
osition that  a  trial  judge  must  ask  a  jury  to  determine  a  proposi- 
tion' which  is  conclusively  settled  by  the  experience  and  commoo 
Icnowledge  of  men,  or  which  is  established  by  the  laws  of  nature, 
simply  because  some  witness  has  given  testimony  in  conflict  there- 
with. We  think  it  is  not  the  law  that  an  issue  of  fact  would  be 
raised  as  to  the  color  of  the  sun  or  of  the  moon,  even  if  a  witness 
should  testify  that  one  was  black  and  the  other  green,  or,  in  the  ease 
at  bar,  that  an  issue  of  fact  was  raised,  as  to  whether  or  not  the 
plaintiff  looked  to  see  the  approaching  train,  because  he  testified  that 
he  did,  but  did  not  see  it,  when  concededly  his  eyesight  was  good, 
the  train  was  in  plain  view,  and  he  had  it  in  mind  and  was  looking 
for  its  approach.  Substantially  the  same  rule  is  laid  down  in  both 
the  McDonald  and  Fealey  Cases.  In  the  Fealey  Case,  at  page  403, 
1C3  N.  Y.,  and  page  632,  57  N.  E.,  it  is  stated  as  follows: 

"Where,  however,  the  right  to  a  verdict  depends  on  the  credibility  to  lie 
accorded  witnesses,  and  the  testimony  Is  not  incredible  or  Insu^cient  as  a 
matter  of  law,  the  question  of  fact  Is  for  the  Jury  to  determine." 

Under  that  rule,  it  is  clear  that  if  one  witness  should  testify  to  a 
fact,  and  a  dozen  or  fifty  witnesses  should  testify  to  the  contrary,  it 
would  be  for  the  jury  to  determine  where  the  truth  of  the  matter 
was,  and  the  determination  of  such  fact  by  the  court  would  be  error. 
So,  too,  where  a  witness  or  interested  party  gives  evidence  of  a  ma- 
terial fact,  and  it  appears  that  the  witness  is  discredited  by  reason 
of  having  sworn  to  a  contrary  state  of  facts  upon  a  prior  trial  or 
trials,  the  credibility  of  such  witness  is  for  the  jury,  and  it  must  de- 
termine whether  the  fact  is  as  then  stated  by  the  witness,  or  as  pre- 
viously stated  by  him.  Williams  v.  Bailroad  Co.,  155  N.  Y.  158,  49 
X.  £.  672.  If  the  plaintiff  in  the  case  at  bar  had  testified  that  there 
was  a  growth  of  underbrush  at  the  side  of  the  highway,  which  ob- 
structed 4iis  view  of  the  approaching  train,  and  prevented  him  from 
seeing  it,  it  would  have  been  the  duty  of  the  trial  judge  to  have  sub- 
mitted such  question  to  the  jury,  even  if  forty  other  witnesses  had 
sworn  that  no  underbrush  was  there,  and  equally  so  if  it  had  been 
shown  that  plaintiff's  reputation  for  truth  and  veracity  was  bad,  or 
that  he  had  given  testimony  upon  a  previous  occasion  which  was  in 
conflict  with  the  testimony  given  by  him  upon  the  trial.  This  would 
be  so  under  the  rule  above  referred  to,  because  the  testimony  of  the 
plaintiff  so  given  would  not  have  been  inherently  incredible,  and  in 
contradiction  of  matters  of  common  knowledge  or  the  laws  of  na- 
ture, and  so  as  to  be  incredible  or  insufficient  as  a  matter  of  law. 

Since  the  decision  of  the  McDonald  Case,  it  seems  to  have  been 
generally  understood  bv  the  profession  that  the  rule  laid  down  in 
Linkhauf  v.  Lombard.  137  N.  Y.  417,  33  N.  E.  472,  and  in  Hemmens 
V.  Nelson,  138  N.  Y.  517,  34  N.  E.  342,  has  been  repudiated  or  over- 
ruled. Such  does  not  seem  to  have  been  the  intention  or  understand- 
ing of  the  learned  court  of  appeals.  In  the  McDonald  Case,  Judge 
Martin,  in  speaking  of  those  cases,  says: 

"The  learned  Judge  who  delivered  the  opinion  in  that  case  [Fealey  v.  Bull] 
plainly  demonstrated  that  the  doctrine  enunciated  by  the  court  bdow  has 
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no  actual  support  In  Llnkhanf  v.  Lombard,  137  X.  Y.  417,  33  N.  E.  472.  and 
Hemmens  t.  Nelson,  138  N.  Y.  617,  84  N.  E.  342.  He  shows  that  In  those 
cases  tbere  was  no  sufficient  evidence  to  sustain  the  Terdicts,  and  that.  If 
there  bad  been,  this  court  would  hare  had  no  Jurisdiction  to  reverse.  Ula 
exnininat;lon  further  discloses  that  the  reversal  In  the  Llnkbauf  Case  was 
upon  the  ground  that  the  proof  amounted,  at  most,  to  a  mere  surmise,  and 
that  In  the  Hemmens  Case  the  principle  that,  if  there  is  any  evidence  upon 
a  question  of  fact.  It  should  be  submitted  to  the  Jury,  was  asserted.  The 
clearness  and  ability  with  which  the  question  was  discussed  by  blm  render 
It  unnecessary  to  further  consider  it  at  this  time." 

In  Fealey  t.  Bull,  supra,  Judge  CuUen  said  at  page  402,  163  N.  Y.. 
and  page  632}.  57  N.  E.: 

"Cven  a  casual  reading  of  the  opinion  in  the  Llnkhanf  Case  shows  that  It 
Is  but  an  authority  for  the  doctrine  that,  as  to  the  submission  of  a  cause  to 
the  Jury,  the  question  is  not  whether  there  is  any  evidence  to  make  out  a 
case  of  liability,  but  whether  there  Is  sufQcient  evidence  to  establish  theft 
fact;  and  evidence  which  rests  In  mere  surmise  or  speculation  Is  insufficient 
to  present  an  Issue,  as  against  the  positive  evidence  of  a  defendant,  or  the 
reasonable  and  legal  Inference  from  facts  conceded  or  established  upon  the 
trial.  In  that  case  it  Is  said,  referring  to  the  evidence:  'At  most  It  was 
only  open  to  a  surmise-  that  the  defendants  were  individually  concerned  in 
running  this  steamship  line,  and  that  was  not  enough  to  Justify  the  trial 
Judge  in  letting  the  case  go  to  the  Juiy.  To  permit  a  Jury  to  speculate  and 
surmise  upon  a  question  of  responsibility  is  to  withdraw  from  the  litigant 
a  safeguard  intended  for  the  protection  of  his  rights.'  So,  also,  In  the  Hem- 
mens Case,  referring  to  a  question  of  fact  in  the  case,  the  opinion  says: 
'Still,  however  improbable  it  may  appear,  if  there  was  any  evidence  the  ques- 
tion was  doubtless  for  the  Jury.'  The  doctrine  of  both  cases  Is  the  same. 
Tbere  must  be  not  only  some  evidence,  but  the  evidence  must  be  sufBclent 
In  Its  nature  to  warrant  the  court  In  submitting  a  cause  to  the  Jury." 

And  then  the  learned  judge  proceeds  as  before  quoted. 
But  assuming  that  it  is  now  definitely  settled  by  the  decision  in 
the  McDonald  Case  that,  "so  long  as  a  question  of  fact  exists,  it  is 
for  the  jury,  and  not  for  the  court.    •    •     •    The  credibility  of  wit- 
nesses, the  effect  and  weight  of  conflicting  and  contradictory  testi- 
mony, are  all  questions  of  fact,  and  not  questions  of  law.    If  a  court 
of  review,  having  power  to  examine  the  facts,  is  dissatisfied  with  a 
verdict  because  against  the  weight  or  preponderance  of  evidence,  it 
may  be  set  aside;  but  a  new  trial  must  be  granted  before  another 
jury,  so  that  the  issue  of  fact  may  be  ultimately  determined  by  the 
tribunal  to  which  those  questions  are  confided," — it  by  no  means 
follows  that  the  rule  laid  down  by  a  unanimous  court  in  Fealey  v. 
Bull  only  eight  months  before  has  been  abrogated,  and  that  it  is  now 
the  law  that  the  verity  of  every  statement  of  a  witness,  if  in  form  it 
teuds  to  establish  a  material  issue,  must  be  submitted  to  a  jury  for 
its  determination,  no  matter  if  such  statement  be  opposed  to  all  ex- 
perience, common  knowledge,  the  laws  of  nature  and  of  scientific 
facts.    We  think  at  least  the  doctrine  stated  by  Judge  Cullen  in  Fea- 
ley V.  Bull,  supra,  and  which  is  but- a  reiteration  of  the  rule  which 
has  prevailed  for  more  than  50  years,  is  still  in  force,  to  wit,  that 
"there  must  be  not  only  some  evidence,  but  the  evidence  must  be  suffi- 
cient in  its  nature  to  warrant  the  court  in  submitting  a  cause  to  the 
jury."  and  that  "the  testimony  of  a  witness  may  be  in  such  contra- 
diction of  matters  of  common  knowledge  and  the  laws  of  nature  as 
to  be  incredible  as  matter  of  law,"  and  that  whether  the  evidence  is 
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"suflBcient  in  Its  nature,"  or  so  in  "contradiction,"  must  be  deter- 
mined by  the  court.  We  think  the  case  at  bar  falls  within  the  rule 
thus  laid  down,  and  the  conclusion  is  reached  that  the  evidence  in 
this  case,  offered  for  the  purpose  of  establishing  freedom  from  con- 
tributory negligence,  was  of  a  character  which  did  not  make  that 
question  an  issue  of  fact,  and  that  therefore  the  learned  trial  justice 
was  right  in  granting  defendant's  motion  for  a  nonsuit.  It  follows 
that  the  judgment  appealed  from  should  be  affirmed,  with  costs. 
Judgment  affirmed,  with  costs. 

SPRING  and  EUMSEY,  JJ.,  concur.  WILLIAMS,  J.,  concurs  in 
result 

ADAMS,  P.  J.  (dissenting).  This  court  has  recently  hdd  that  a 
recovery  is  not  impossible  because  it  can  be  shown  that  a  traveler 
upon  a  highway  ought  to  have  discovered  an  approaching  train  in 
time  to  have  avoided  coming  into  collision  with  it  if  he  had  been  up- 
on the  lookout  for  it.  Seeley  v.  Eailroad  Co.,  .8  App.  Div.  402,  40 
N.  Y.  Supp.  866.  And  this  decision  was  followed  with  approval  in 
Turell  V.  Railroad  Co.,  49  App.  Div.  94,  63  N.  Y.  Supp.  402.  In  the 
prevailing  opinion  it  is  said  that  the  plaintiff  must  have  seen  the  train 
which  struck  him,  if  he  looked  at  the  time  and  in  the  direction  tes- 
tified to  by  him.  This  assertion  is  no  more  true  of  this  than  of  many 
other  cases  in  which  verdicts  on  behalf  of  the  plaintiff  have  been  ujh 
held.  The  case  of  Zwack  v.  Railroad  Co.,  160  N.  Y.  362,  54  N.  E.  785, 
is  one  in  which  the  undisputed  evidence  seemed  to  make  it  perfectly 
clear  that  the  locomotive  which  struck  the  plaintiff  must  have  been 
seen  by  any  one  looking  in  the  direction  from  which  it  was  approach- 
ing, and  in  considering  this  feature  of  that  case  the  court  of  appeals 
said: 

"But  It  may  be  asked.  If  be  [the  plaintiff]  looked  towards  tbe  east  atalL 
why  did  be  not  see  tbe  coming  train  and  avoid  it?  That  question  may  be 
asked,  and  generall.v  Is,  in  every  case  of  this  character.  It  is  an  argument 
to  be  addressed  to  the  Jury,  and  not  to  a  court  dealing  wltb  questions  of  law 
only." 

Bo,  also,  in  the  case  of  Greany  v.  Railroad  Co.,  101  N.  Y.  419,  5 
N.  E.  425,  which  in  its  main  features  is  not  unlike  the  one  now  un- 
der consideration,  it  was  said  by  Danforth,  J.,  that  he  knew  of  "no 
exception  to  the  doctrine  that  where  there  is  any  evidence,  direct 
or  inferential,  of  care  or  caution  on  the  part  of  the  person  injured, 
the  question  whether  it  was  in  compliance  with  that  rule  [that  a 
party  is  only  bound  to  make  all  reasonable  efforts  to  see  that  a  care- 
ful, prudent  man  would  make  in  like  circumstances]  is  for  the  jury." 
To  my  mind,  it  is  not  so  clear  that  the  plaintiff  must  necessarily  have 
seen  the  approaching  train,  if  he  took  the  precautions  he  declares 
that  he  did.  The  accident,  it  must  be  remembered,  occurred  early 
in  the  morning  of  February  19.  1898,  while  it  was  yet  dark,  and  at  a 
time  when  it  was  snowing.  When  the  plaintiff  was  8  or  10  feet  from 
the  north  track  a  freight  train  passed  west  upon  that  track,  with 
lights  upon  the  rear  end.  This  train  was  between  the  plaintiff  and 
the  one  coming  from  the  west  on  the  next  track  south.    When  the 
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caboose  of  this  freight  train  was  40  or  50  feet  west  of  the  plaintiff, 
he  looked  and  listened,  but,  neither  seeing  nor  hearing  the  approach 
of  the  train  from  the  west,  he  stepped  upon  the  second  track  and  was 
struck.  These  circumstances  are  singularly  like  those  of  another  case 
with  which  this  court  not  long  since  had  to  deal,  in  which  it  was 
held  that  the  question  of  contributory  negligence  was  for  the  jury, 
and. this  view  was  subsequently  affirmed  by  the  court  of  appeals. 
Pruey  v.  Railroad  Co.,  41  App.  Div.  158,  58  N.  Y,  Supp.  797,  affirmed 
in  166  N.  Y.  616,  59  N.  E.  1129.  In  both  the  Zwack  and  Pruey  Cases 
it  seemed  to  me  that  the  evidence  of  contributory  negligence  was  too 
clear  to  admit  of  that  question  being  submitted  to  the  jury;  but,  bav- 
ing  been  admonished  that  my  position  in  those  cases  was  untenable, 
I  do  not  see  how  it  is  possible  to  sustain  the  decision  of  the  trial  court 
in  this  case,  in  which  the  evidence  of  contributory  negligence  is  cer- 
tainly no  more  convincing  than  that  in  the  cases  referred  to,  with- 
out disregarding  the  rule  established  by  the  court  of  last  resort, — 
that  in  cases  of  this  character  the  argument  of  "incredibility"  is  one 
"to  be  addressed  to  the  jury,  and  not  to  a  court  dealing  with  ques- 
tions of  law  only."  Zwack  v.  Bailroad  Co.,  supra;  McDonald  t. 
Railway  Co.,  167  N.  Y.  66,  60  N.  E.  282.  I  am,  therefore,  constrained 
to  dissent  from  the  prevailing  opinion  in  this  case. 


(64  App.  DlT.  1.) 

MATTY  V.   SAMPSON  et  aL 

(Supreme  Court,  Appellate  Division,  Fourtb  Department.    July  23,  1901.) 

L  Corporations— Liability  of   Dibbctobs— Annual  Rbportb— FAiLmts  to 
Pile— Costs. 

A  Jadgment  for  costs  Is  a  corpotatlon  debt,  within  tbe  meaning  of 
Stock  Corporation  Law,  §  SO,  making  directors  of  corporations  other 
than  railroad  or  moneyed  corporations  who  fail  to  file  an  annual  re- 
port liable  for  the  debts  of  the  corporation. 

a  Sake. 

Under  Stock  Corporation  Law,  g  30,  directors  of  a  corporation  who  fall 
to  make  statutory  annual  reports,  and  who  continue  in  office,  are  liable 
for  debts  Incurred  during  the  succeeding  year. 

Appeal  from  trial  term,  Oswego  county. 

Action  by  Francis  P.  Matty  against  William  A.  Sampson  and  oth- 
ers to  recover  a  debt  due  from  a  corporation  from  the  defendants, 
who  were  directors  thereof,  and  who  failed  to  file  an  annual  report. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRIXG,  WIL- 
LIAMS,  and  BUMSEY,  JJ. . 

L.  W.  Baker,  for  appellants. 
W.  H.  Kenyon,  for  respondent. 

RUMSEY,  J.  The  action  was  brought  to  recover  against  the  de- 
fendants, as  directors  of  the  Mexico  Farmers'  Cheese  Manufacturing 
Company,  for  a  debt  of  the  corporation,  because  the  directors  had 
failed  to  file  the  report  required  by  section  30  of  the  stock  corpora- 
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tion  law.  The  action  was  begun  in  December,  1899.  It  appeared 
from  the  complaint  that  in  the  years  1895  and  1896  the  corporation 
had  incurred  debts  to  a  considerable  number  of  people.  These  debts 
were  all  assigned  to  the  plaintiff.  On  the  10th  day  of  March,  18J»9, 
the  plaintiff  recovered  a  judgment  against  the  corporation  for  the 
amount  of  these  debts,  being  $632.33,  and  the  judgment  was  entered 
on  that  day  for  the  amount  of  those  damages  and  for  J518.55  costs. 
The  appellants  became  directors  of  the  corporation  on  the  15tli  day 
of  December,  1896,  and  they  have  continued  in  office  as  such  down  to 
this  time.  No  report  such  as  is  required  by  section  30  of  the  stock 
corporation  law  has  ever  been  filed  by  them  as  directors.  The  com- 
plaint set  out  the  various  debts  which  accrued  in  the  years  1895  and 
1896,  and  the  assignment  of  each  one  of  them  to  the  plaintiff,  and  the 
fact  that  no  reports  had  been  filed  at  any  time  from  1896  down  to 
the  time  of  the  commencement  of  the  action.  It  then  set  up  the  re- 
covery of  a  judgment  against  the  corporation  for  the  amount  of  those 
debts  and  the  costs,  as  stated  above.  It  asked  judgment,  not  only 
for  the  amount  of  the  debts,  but  for  the  amount  of  the  costs,  which 
were  included  in  the  judgment  entered  on  the  10th  day  of  March, 
1899,  claiming  that  those  costs  became  a  debt  against  the  corpora- 
tion; and  that,  as  no  report  was  filed  in  the  year  1899,  the  directors 
were  liable  for  them,  as  well  as  for  the  original  debts.  The  answer 
contained  a  general  denial,  and,  in  addition,  a  plea  of  the  three-year 
statute  of  limitations.  The  learned  court  below  found  that  a  judg- 
ment was  recovered  by  this  plaintiff  against  the  Mexico  Farmers' 
Cheese  Manufacturing  Company  for  the  amount  of  those  debts,  as 
alleged  in  the  complaint. '  It  further  found  that,  after  the  recoveij  of 
that  judgment,  a  judgment  was  recovered  in  another  action  brought 
by  the  same  plaintiff  against  the  corporation  and  others,  setting  aside 
certain  transfers  of  the  corporation,  and  appointing  a  receiver,  to 
whom  all  the  assets  of  the  corporation  were  to  be  delivered,  and  re- 
quiring that  receiver,  among  other  things,  to  pay  to  the  plaintiff  the 
amount  of  the  damages  recovered  in  his  judgment,  being  $632.33. 
The  court  further  found  that  there  was  no  property  of  the  corpora- 
tion which  could  be  devoted  to  the  payment  of  the  costs  included  in 
that  judgment,  being  $518.55.  It  held  that  those  costs  became  a  debt 
against  the  corporation  at  the  time  the  judgment  was  recovered  on 
the  10th  of  March,  1S99,  and  that,  as  in  January,  1899,  no  report  had 
been  filed,  the  directors  were  in  default,  under  section  30  of  the  stock 
corporation  law,  and  ordered  judgment  against  them  for  the  amount 
of  the  costs.  From  that  judgment  this  appeal  is  taken.  The  court 
did  not  permit  any  recovery  for  the  amount  of  the  ori^nal  indebted- 
ness of  the  corporation,  so  that  no  question  of  the  liability  of  the 
directors  for  that  indebtedness  is  raised  here.  The  serious  objec- 
tion made  to  this  judgment  is  that  the  costs  included  in  this  judg- 
ment, of  1518.55,  were  not  an  existing  debt  against  the  corporation, 
within  the  meaning  of  section  30  of  the  stock  corporation  law.  That 
section  requires  a  report  to  be  made  during  the  month  of  January 
in  each  year,  and  prescribes  by  whom  and  in  what  manner  the  report 
shall  be  made,  and  what  shall  be  done  with  it.  It  provides  also  that, 
"if  such  report  be  not  so  made  and  filed,  all  the  directors  of  the  cor- 
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poration  shall  jointly  and  severally  be  personally  liable  for  all  the 
debts  of  the  corporation  then  existing,  and  for  all  contracted  before 
Buch  report  shall  be  made."  The  question  presented  is  whether  the 
judgment  for  costs  entered  against  the  corporation  on  the  lOth  of 
March,  1899,  is  a  debt  contracted  by  the  corporation,  within  the 
meaning  of  that  statute.  In  the  case  of  Morgan  t.  Hedstrom,  164 
K.  Y.  224,  58  N.  E.  26,  it  was  held  that  this  provision  of  the  stock 
corporation  law  was  remedial,  and  was  to  be  liberally,  and  not  nar- 
rowly, construed,  to  embrace  debts  within  its  language.  Page  231, 
164  X  Y.,  and  page  28,  58  N.  E.  In  the  same  case,  as '  well  as  in 
other  cases,  it  Ims  been  held  that  the  debts  referred  to  in  this  sec- 
tion embrace  every  debt  of  every  nature.  Morgan  v.  Hedstrom,  164 
N.  Y.  230,  58  N.  E.  27,  and  cases  there  cited.  In  the  case  of  Allen 
V.  Clarke,  43  Hun,  377,  the  question  was  presented  whether  a  judg- 
ment for  costs  entered  against  a  corporation  was  a  debt  within  the 
meaning  of  this  statute.  The  general  term  of  the  supreme  court  in 
the  Third  department  refused  to  permit  the  plaintiff  to  recover,  hold- 
ing that  such  a  debt  was  not  within  the  meaning  of  the  statute. 
Upon  appeal  to  the  court  of  appeals,  however,  it  was  held  that  the 
judgment  for  costs  was  in  every  sense  a  debt  of  the  company,  which 
it  was  precisely  under  the  same  obligation  to  pay  as  any  other  debt. 
The  court  then  says: 

"We  have  not  overlooked  the  clause  which  follows  the  words  'debts  of  the 
company  then  existing,'  to  wit,  'and  for  all  that  shall  be  contracted  before 
such  report  shall  be  made.'  The  claim  on  the  part  of  the  defendant  that 
these  words  limit  the  meaning  of  the  former  words  to  such  debts  of  n  cor- 
poration as  are  voluntarily  contracted,  we  do  not  deem  to  be  well  founded. 
The  word  'contracted'  here  means  the  same  as  'Incurred,'  and  Includes  every 
debt  for  which  the  corporation  becomes  bound.  There  Is  no  apparent 
reason  for  any  discrimination  as  to  the  kind  of  debts,  and  we  do  not  think 
any  was  Intended."    Allen  v.  Clark,  108  N.  Y.  268.  16  N.  E.  887. 

We  see  no  answer  to  the  proposition  thus  laid  down.  It  is  quite 
true  that  in  the  case  of  Borke  v.  Thomas,  56  N.  Y.  559,  the  court  held 
that  a  judgment  for  costs  could  not  be  recovered  against  a  director. 
But  in  that  case  our  attention  is  called  to  the  fact  that  the  judgment 
for  costs  was  entered  against  the  corporation  long  after  the  defend- 
ants in  the  action  ceased  to  be  directors  of  the  company,  and  that 
was  a  sufQcient  reason  why  that  debt  should  not  have  been  permitted 
to  be  recovered  from  them.  Judge  Church,  in  delivering  the  opinion 
of  the  court,  says  that  "the  liability  cannot  be  extended  beyond  the 
strict  terms  of  the  statute,"  and  he  calls  attention  to  the  fact  that 
the  debts  for  which  the  directors  were  liable  were  those  that  should 
be  thereafter  contracted  while  they  should  respectively  continue  in 
•fSce,  and  shows  that  the  case  was  not  within  it,  the  reason  clearly 
being  that  the  debt  for  costs  was  not  contracted  until  after  the  de- 
fendants had  ceased  to  be  directors.  In  the  case  of  Green  v.  Easton, 
74  Hun,  329,  26  N.  Y.  Supp.  553,  it  was  said,  citing  Rorko-^  v.  Thomas, 
that  "a  recovery  cannot  be  had  against  the  defendant  for  costs  of  an 
action  against  a  corporation."  But  no  reason  is  given,  and  the  court 
evidently  did  not  consider  the  facts  in  Rorke  v.  Thomas,  by  reason 
of  which  the  judgment  for  costs  was  not  within  the  terms  of  thfe  stat- 
ute.   Within  the  case  of  Allen  v.  Clark,  there  can  be  no  doubt,  in  our 
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judgment,  that  the  directors  who  have  failed  to  file  a  report  are  lia- 
ble for  a  judgment  entered  for  costs  against  the  corporation,  pre- 
cisely to  the  same  extent  as  they  would  be  for  any  debt  if  the  judg- 
ment is  entered  while  their  default  continues.  But  it  is  said  that  the 
judgment  for  costs  was  only  an  incident  of  the  suit  against  the  cor- 
poration, and  therefore  the  plaintiffs  should  not  be  permitted  to  re- 
cover it.  We  can  see  no  force  in  that  suggestion.  That  it  was  a 
debt  must  be  conceded,  because  it  has  been  so  held.  That  the  cor- 
poration was  liable  to  pay  it  is  undoubtedly  true,  and  when  these 
facts  exist  it  does  not  cease  to  be  a  debt  of  the  corporation  because 
the  corporation  has  been  adjudged  to  pay  that  amount  in  addition  to 
some  other  amount,  when  the  former  amount,  which  was  the  principal 
claim  against  the  company,  has  been  paid.  In  view  of  the  rule  that 
the  statute  is  to  be  liberally  construed  as  to  what  debts  are  included 
within  it,  we  think  that  the  learned  court  below  was  correct  in  hold- 
ing that  this  judgment  for  costs,  which  remained  unpaid  by  the  cor- 
poration, was  within  the  terms  of  the  statute. 

Another  objection  is  that  the  action  was  prematurely  brought. 
The  report  was  not  filed  in  January,  1899.  The  judgment  was  en- 
tered on  the  10th  of  March,  1899.  The  statute  creates  a  liability  for 
all  debts  contracted  before  the  report  shall  be  made.  That  has  been 
construed  by  this  court  to  include  all  debts  contracted  during  the 
year  in  which  the  default  continues,  so  that;  if  the  default  took  place 
on  the  1st  of  January,  1899,  the  directors  at  that  time,  who  continued 
in  ofQce  for  that  year,  were  liable  for  all  debts  contracted  during  the 
year  1899.  Bank  v.  Keim,  52  App.  Div.  135,  64  N.  Y.  Supp.  1070.  It 
is  claimed  by  the  appellants  that  the  corporation  had  ceased  to  do 
business  during  the  years  1897,  1898,  and  1899,  and  that  for  that 
reason  they  were  not  called  upon  to  make  any  reports.  Tliere  is  no 
question  but  that  the  corporation  continued  to  exist  during  those 
years,  and,  that  being  so,  the  directors  were  not  relieved  of  the  ne- 
cessity of  making  reports.  Ginsburg  v.  Von  Seggern,  59  App.  Div. 
595,  69  N.  Y.  Supp.  758. 

These  consideration's  dispose  of  all  the  points  made  by  the  appel- 
lants which  we  regard  as  necessary  to  examine.  The  result  is  that 
the  judgment  is  correct,  and  must  be  afBrmed,  with  costs.  All  con- 
cur. 


(64  App.  DJv.  14.) 

BAIRD  V.  NEW  YORK  CENT.  &   H.  R.   R.  C». 
(Supreme  Court,  Appellate  DItIsIod,  Fourth  Department.    July  23,  1001.) 

1.  Master  and  Servant— Frllow  Servant— Ikoompbtbnct. 

Where  a  collision  In  which  a  locomotive  fireman  Is  Injured  results 
from  the  failure  of  the  engineer  to  see  a  signal,  and  not  from  the  fail- 
ure of  a  servant  known  by  the  company  to  be  incompetent  to  give  the 
proper  signal,  the  company  Is  not  liable  therefor. 

&  Same— Nature  of  Incompetenct— Former  Acts  of  Servant. 

Where  the  incompetency  of  a  brakeman  arose,  not  from  the  fact  that 
he  was  habitually  inattentive  to  his  duties,  but  because  his  physical 
condition  was  such,  from  liability  to  epileptic  fits,  that  he  was  likely 
at  any  moment  to  be  unable  to  perform  his  duties,  the  fact  that  he  had 
never  been  guilty  of  carelessness  did  not  prevent  the  jury  from  finding 
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that  he  was  an  improper  person  to  Intrust  with  Important  duties,  when 
his  failure  might  produce  Just  such  results  as  happened  at  the  time  of 
the  accident  lu  (.•ontroversy. 

8.  Same— NoTicK  to  Master. 

Notice  of  the  Incompetency  of  a  servant  given  to  officers  of  a  rail- 
road is  notice  to  the  corporation,  which  will  render  It  liable  for  an  in- 
Jury  to  a  fellow  servant  which  results  from  such  incompetency,  though 
the  officers  to  whom  the  notice  was  given  are  dead  or  out  of  the  em- 
ploy of  the  company  when  the  injury  occurs. 

A.  Bame. 

Where  a  railroad  brakeman  is  guilty  of  repeated  acts  of  negligence, 
the  fact  that  he  is  not  negligent  in  specific  instances  called  to  the  atten- 
tion of  the  officers  of  the  railroad  does  not  relieve  the  company  from 
liability  for  an  Injury  to  a  fellow  servant  resulting  from  the  servant's 
negligence. 

S,  Samb— Oamaobs. 

A  railroad  fireman,  strong  and  in  good  health,  and  receiving  a  salary 
of  580  to  $90  a  month,  was  permanently  and  seriously  injured  In  a  col- 
lision caused  by  the  negligence  of  the  company,  which  occurred  over 
nine  years  before  the  trial.  His  right  arm  was  rendered  practically  use- 
less, and  he  was  unable  to  earn  anything  for  a  long  time  after  the  In- 
jury, and  had  only  earned  $2,400  from  the  injury  until  the  time  of  the 
trial,  and  he  was  still  in  need  of  medical  services.  Beld  sufficient  to 
sustain  a  verdict  against  the  company  for  $11,000. 

Appeal  from  trial  term,  Onondaga  county. 

Action  by  William  E.  Baird  against  the  New  York  Central  &  Hud- 
aon  Biver  Railroad  Company  for  injuries  received  while  in  the  em- 
ploy of  defendant  From  a  judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRINQ,  WIL- 
UAMS,  and  RUMSEY,  JJ. 

Leroy  B.  Williams,  for  appellant. 
William  S.  Jenny,  for  respondent. 

RUMSEY,  J.  The  action  was  brought  to  recover  damages  for  in- 
juries received  by  the  plaintiff  on  the  22d  of  November,  1891.  The 
action  was  begun  on  the  22d  of  October,  1892.  It  was  tried  in 
March,  1895,  and  a  verdict  for  14,000  was  rendered  for  the  plaintiff. 
The  judgment  entered  upon  that  verdict  was  set  aside  because  of 
an  error  in  the  charge  of  the  court.  The  case  upon  that  appeal  is 
reported  in  16  App.  Div.  496,  44  N.  Y.  Supp.  926.  A  new  trial  was 
had  in  December,  1900,  as  the  result  of  which  the  jury  rendered  a 
verdict  for  the  plaintiff  for  $11,000.  A  motion  for  a  new  trial  was 
made  and  denied,  and  judgment  entered  for  the  verdict,  and  this  ap- 
peal is  taken  from  that  judgment  and  from  the  order  denying  the  new 
trial. 

The  plaintiff  was  a  fireman  employed  by  the  defendant,  engaged 
upon  an  express  train  running  from  Syracuse  to  Albany,  leaving  Syr- 
acuse at  8:10  p.  m.  The  accident  occurred  between  Ganastota  and 
Wampsville.  The  train  going  east  was  upon  No.  1  track,  which  is 
the  most  southerly  of  the  four  tracks  of  the  defendant's  road  at  that 
place,  and  is  the  track  ordinarily  used  by  east-bound  passenger  trains. 
No.  2  track,  which  is  the  one  next  north,  is  used  by  west-bound  pas- 
senger trains,  and  No.  3  is  the  west  and  No.  4  the  east  bound  freight 
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track.  A  freight  train  also  going  east  had  been  shifted,  for  some 
reason,  over  upon  No.  1  track,  upon  which  the  plaintiff's  train  was 
running,  so  that  between  Canastota  and  Wampsville  the  freight  was 
ahead  of  the  plaintiff's  train.  Just  after  passing  a  curve  a  short 
distance  beyond  Canastota,  the  freight  train  broke  in  two;  and  when 
that  occurred  it  was  the  duty  of  the  rear  brakeman  of  the  freight  tc 
go  back  at  least  a  half  mile  with  a  red  light  to  warn  all  apinroach 
ing  trains  of  the  obstruction  upon  the  track.  The  rear  brakeman  in 
this  particular  case  was  one  Sanford  E.  Brown.  The  ground  of  neg- 
ligence which  is  insisted  upon  by  the  plaintiff  is  that  Brown,  the  rear 
brakeman,  whose  duty  it  was  to  take  the  red  light  back  at  least  a 
half  mile  from  the  rear  of  the  freight  train,  did  not  do  it,  but  took  a 
position  only  a  few  car  lengths  from  the  end  of  his  train,  and  bo  close 
that  the  signal,  even  if  seen,  would  not  have  enabled  the  engineer  to 
stop  his  train  in  time  to  avoid  a  collision.  The  plaintiff,  realizing 
that  the  negligence  of  Brown  would  not  of  itself  be  sufficient  to  en- 
title him  to  recover,  takes  the  further  position  that  Brown  was  not 
competent  to  perform  the  duties  of  rear  brakeman,  and  that  his  in- 
competency was  known  to  the  defendant's  officers  who  had  hired  him, 
or  that  they  had  such  knowledge  of  his  incompetency  that  they  should 
not  have  engaged  him.  The  litigated  question  in  the  case  was  wheth- 
er Brown  was  incompetent,  and  whether  that  fact  was  known  to  the 
officers  of  the  defendant,  or  should  have  been  known  by  them.  We 
are  satisfied  that  there  was  sufficient  evidence  to  warrant  the  jury 
in  finding  that  Brown  was  not  a  proper  man  for  his  position,  and 
that  the  defendant's  officers  who  hired  him  knew  that  to  be  the  fact, 
or  had  such  information  that  they  should  have  known  that  he  was 
incompetent.  The  only  question,  therefore,  is  whether  the  exceptions 
taken  by  the  appellant  are  well  taken,  and,  if  not,  whether  the  dam- 
ages are  excessive.  The  exceptions  will  be  considered  in  the  order 
in  which  they  are  presented  in  the  appellant's  brief. 

Park,  the  engineer  in  charge  of  the  engine  of  the  passenger  train, 
testified  that  he  was  on  the  watch  for  signals  as  he  came  to  this 
curve,  and  gave  a  clear  statement  of  the  conditions  on  that  night, 
and  the  manner  he  was  running,  and  the  efforts  he  made  to  ascertain 
the  existence  of  any  signals.  He  testified  with  great  clearness  that 
there  was  a  mist  or  fog  which  extended  six  or  eight  feet  above  the 
rails;  that  the  steam  dome,  bell,  and  sand  box  on  his  engine  ob- 
structed the  view  to  some  extent;  that  when  he  had  got  one-half  or 
one-third  of  the  way  around  this  curve  he  saw  a  red  bull's-eye  light 
on  the  rear  of  the  freight  train,  and  a  green  light  close  beside  it. 
Before  that  time  he  had  seen  no  signal  whatever.  He  said  that  he 
knew  that  the  signal  seen  at  that  time  indicated  that  there  was 
something  on  the  t^ack  with  which  he  was  likely  to  come  into  col- 
lision. He  testified  that  he  had  his  hand  on  the  throttle  at  the  time 
he  saw  the  signal;  that  he  shut  off  the  steam  at  once,  reversed  his 
engine,  put  sand  on  the  tracks,  which  were  greasy,  and  almost  im- 
mediately, seeing  that  he  was  so  close  that  a  collision  could  not  be 
avoided,  he  jumped  from  his  engine.  The  defendant,  having  given 
evidence  tending  to  show  that  Brown  had  given  the  signal  properly, 
as  required  by  the  rules,  at  the  distance  which  it  is  conceded  would 
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probably  have  been  BafBcient  to  enable  Park  to  stop  his  train,  insists 
that  the  accident  was  caused  by  the  failnre  of  Park  to  see  the  signal 
given  by  Brown,  and  that  that  failure  constituted  negligence  on  his 
part;  that  it  was  the  proximate  cause  of  the  accident;  and,  that 
being  so,  the  plaintiff  could  not  recover,  becanse  the  accident  was 
caused  solely  by  the  negligence  of  a  co-employ&  Undoubtedly,  if 
the  defendant's  premises  are  correct, — that  "the  signal  was  given  by 
Brown,  and  that  the  accident  was  caused  by  the  failure  of  Park  to 
see  it  as  he  ought  to  have  done, — then  the  plaintiff  could  not  recover; 
but  the  reason  why  he  could  not  recover  in  that  case  is  not  because 
Park  failed  to  see  the  signal,  but  because  the  defendant's  employes 
had  done  all  that  they  were  required  to  do.  That  is  to  say,  the  sig- 
nal was  given,  which  for  some  reason  was  not  seen.  The  court  char- 
ged the  jury  that,  if  Brown  gave  the  signal  at  the  place  required  by 
Sie  rules,  the  defendant  had  done  all  that  it  was  required  to  do,  and 
under  no  circumstances  could  the  plaintiff  recover.  When  that 
charge  was  made,  so  that  the  jury  understood,  as  was  clearly  prop- 
er, that  the  defendant  was  not  an  insurer  that  the  signal  should  be 
seen,  but  was  only  called  upon,  in  the  performance  of  its  duty  to  the 
plaintiff,  to  have  the  proper  signal  given,  the  question  of  Park's  neg- 
ligence was  entirely  taken  out  of  the  case,  and  was  of  no  importance. 
The  question  was  also  submitted  to  the  jury  whether  or  not  Brown 
was  an  incompetent  man  for  the  position  of  brakeman ;  the  jury  be- 
ing told  that,  if  he  were  a  proper  and  competent  man,  the  defend- 
ant was  not  liable,  whether  he  gave  the  signal  or  not.  The  incom- 
petency was  claimed  to  arise  from  the  fact  that  Brown  was  subject  to 
epileptic  fits,  the  result  of  which  was  frequently  to  put  him  in  such 
a  condition  that  he  was  not  able  to  perform  the  duties  of  his  place. 
The  evidence  tended  to  show  that  he  had  frequent  attacks,  which  left 
him  in  a  stupid  and  sleepy  condition  and  inattentive  to  his  duties; 
that  this  condition  had  grown  upon  him  to  such  an  extent  that  it  was 
understood  by  the  men  with  whom  he  worked  that  he  was  not  to  be 
depended  upon  to  do  the  things  which  his  employment  called  upon 
hjm  to  perform.  Whether  that  was  his  condition  was  a  question 
submitted  to  the  jury.  It  appears  from  this  that  the  incompetency 
of  Brown  arose,  not  from  the  fact  that  he  was  habitually  inattentive 
to  his  duties,  but  that  his  mental  and  physical  condition  was  such 
that  he  could  not  be  depended  upon  to  do  those  things  which  he  ought 
to  do.  There  being  evidence  tending  to  show  that  the  condition  of 
Brown  had  been  brought  to  the  attention  of  the  oflBcers  of  the  defend- 
ant who  had  hired  him,  the  court  Was  asked  to  charge  that  if  Brown 
exercised  reasonable  care,  and  showed  ordinary  ability,  care,  and  pru- 
dence in  the  performance  of  his  duties  on  the  defendant's  road  before 
the  time  of  this  accident,  there  could  be  no  recovery  in  the  case. 
This  was  refused,  and  an  exception  taken.  Undoubtedly,  if  the  mere 
question  had  been  whether  Brown's  incompetency  was  caused  by  his 
carelessness  and  habitual  neglect  of  duty,  the  fact  that  he  never  had 
been  guilty  of  carelessness  or  neglect  of  duty  would  have  been  a  per- 
fect answer  to  the  charge.  But  that  was  not  the  point  of  the  plain- 
tiff's claim.  That  claim  was  that  Brown  was  in  such  a  mental  and 
physical  condition  that  he  was  likely  at  any  moment  to  become  nn- 
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able  to  perform  the  duties  of  his  employment,  as  a  result  of  that  dis- 
ease. If  that  were  true,  the  jury  might  have  found  that  that  con- 
dition made  him  an  improper  person  to  intrust  with  such  important 
duties.  The  incompetency  arose  from  the  fact  that  he  was  likely  at 
any  moment  to  be  unable  to  perform  his  duties;  and,  therefore,  while 
the  fact  that  up  to  that  time  he  had  not  become  unable  to  perform 
them  was  very  cogent  evidence  tending  to  prove  that  it  was  unlikely 
that  he  would  become  unable  to  do  so,  yet  it  waa  only  a  matter  for 
the  jury  to  consider  in  that  regard,  and  did  not  necessarily  preclude 
the  plaintiff  from  recovering  when  he  had  made  it  appear  by  other 
proof  that  Brown  might  fail  at  some  unforeseen  time,  when  his  fail- 
ure might  produce  just  such  results  as  happened  here.  The  distinc- 
tion is  right  here:  When  the  only  claim  of  the  incompetency  is  that 
the  man  in  question  is  incompetent  because  he  is  careless  and  reck- 
less and  inattentive,  the  fact  that  he  never  has  been  careless  or  reck- 
less or  inattentive  is  a  perfect  answer  to  such  a  charge.  But  where 
the  charge  is  that  he,  although  in  his  natural  condition  a  careful  and 
attentive  man,  is  afflicted  with  a  disease  the  effect  of  which  maj  at 
any  moment  make  him  incompetent,  it  is  for  the  jury  to  say  wheth- 
er it  was  negligent  in  the  defendant  to  employ  a  man  in  sadi  a  con- 
dition, although  up  to  that  time  there  had  been  no  failure  to  perform 
his  duties. 

In  reply  to  a  request  by  the  plaintifiTs  counsel,  the  court  charged 
that  notice  to  an  ofiScer  of  the  defendant  company  was  notice  to  the 
company,  and  the  defendant  could  riot  be  relieved  from  responsibil- 
ity, so  far  as  the  question  of  actual  notice  of  Brown's  incompetency 
was  concerned,  by  reason  of  the  fact  that  different  men  were  its  offi- 
cers at  different  periods  of  time.  The  evidence  tended  to  show  that 
Brown  was  employed  at  two  different  times  by  the  company,  and 
that  notice  of  his  condition  was  given  to  several  ofQcers  at  various 
times,  and  that  some  of  these  officers  were  dead,  and  that  none  of 
them  had  paid  any  attention  to  the  information.  There  is  no  objec- 
tion to  the  charge  of  the  court  in  that  matter.  The  defendant  could 
only  act  through  its  officers,  and,  when  notice  was  given  to  any  of 
the  proper  officers  of  the  mental  condition  of  Brown,  whatever  it  was 
the  duty  of  that  officer  to  do  should  have  been  done.  Undoubtedly, 
if  it  had,  Brown  would  not  have  continued  in  the  employment  of  the 
company  any  longer;  so  the  question  whether  the  particular  person 
to  whom  the  notice  bad  been  given  was  dead  or  not  was  a  matter  of 
DO  importance,  because,  when  that  notice  was  given  to  any  of  the 
officers  of  the  corporation,  and  it  failed  to  act,  it  was  guilty  of  negli- 
gence in  that  regard,  and  was  chargeable  from  that  time  on  with  any 
injury  which  might  result  to  any  one  because  of  such  negligence. 

We  have  examined  the  exceptions  to  the  evidence  which  are  relied 
upon.  They  are  substantially  all  of  the  same  character,  and  amount 
to  complaints  that  what  was  said  to  the  different  officers  of  the  de- 
fendant from  time  to  time  was  not  shown  to  be  true.  For  instance, 
it  was  said  that  complaint  was  made  to  Major  Priest,  who  was  a 
subordinate  superintendent  having  charge  of  the  hiring  of  Brown, 
that  at  one  time  Brown  had  been  told  to  flag  a  train,  and  had  not 
done  it.    But  there  was  no  evidence  when  that  particular  act  of  neg- 
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ligence  took  place.  The  plaintiff  had  given  evidence  of  many  in- 
stances in  which  it  was  Brown's  duty  to  flag  trains,  and  he  had  not 
done  it.  If  that  were  true,  when  notice  of  the  fact  was  brought  to 
the  proper  official  it  was  Ms  duty  to  make  inquiries  to  ascertain,  not 
whether  any  particular  instance  was  true,  but  whether  the  man  was 
accustomed  to  perform  his  duties  in  the  way  he  should.  At  least, 
the  jury  might  have  said  that  such  was  the  duty  of  the  official. 
When,  therefore,  it  appeared  that  Brown  was  generally  in  the  habit 
of  failing  to  flag  trains,  it  was  sufficient  tb  warrant  ,the  jury  in  com- 
ing to  the  conclusion  that  the  defendant  had  notice  of  the  fact  that 
Brown  was  not  a  man  to  be  relied  upon  to  perform  his  duties,  if  its 
officers  were  told  so,  whether  in  any  particular  case  the  complaint 
was  well  founded  or  not. 

There  were  other  exceptions,  which  we  do  not  regard  as  material; 
and  the  result  is  that  there  was  no  error  committed  to  the  prejudice 
of  the  defendant,  and  that  the  case  was  properly  submitted  to  the 
jury. 

The  only  other  question  is  the  question  of  damages.  This  injury 
occurred  in  1801, — almost  10  years  ago..  The  plaintiff  recovered  a 
verdict  of  ?4,000  in  1895.  The  present  verdict  was  $11,000.  The 
injuries  are  exceedingly  serious.  There  is  no  dispute  but  that  they 
will  be  permanent.  The  defendant  gave  no  evidence  tending  in  the 
slightest  degree  to  explain  or  contradict  the  evidence  of  the  plain- 
tiff's witnesses  in  that  regard.  His  right  arm  was  rendered  practi- 
cally useless.  The  bone  was  split;  a  portion  of  the  head  remaining 
in  the  socket  joint,  and  the  remainder  thrown  out,  so  that  it  could 
not  be  replaced ;  and  there  was  a  compound  fracture,  which  required 
that  a  portion  of  the  bone  be  taken  out.  Since  the  time  of  the  ac- 
cident he  has  been  able  to  do  very  little.  For  months  after  the  ac- 
cident he  could  do  nothing.  After  a  time  he  obtained  employment  as 
a  commercial  traveler,  but  was  not  able  to  do  very  much  in  that  re- 
gard, and  for  a  long  time  his  efforts  resulted  in  losing  money,  instead 
of  making  it.  He  was  a  strong,  healthy  man  at  the  time  he  was  hurt. 
He  had  been  four  years  upon  the  railroad,  and  was  receiving  from 
fSO  to  $90  a  month.  It  may  fairly  be  assumed  that  he  was  in  the 
line  of  railroad  promotion;  but,  admitting  that  he  was  not,  the  wages 
he  was  receiving,  if  continued  from  that  time  down  to  the  present, 
would  have  amounted  to  about  ?9,800.  The  entire  amount  he  has 
been  able  actually  to  earn  is  $2,400.  It  does  not  appear  how  much 
his  doctor's  bills  were,  but  it  is  quite  clear  that  they  must  have 
amounted  to  a  considerable  sum.  Indeed,  the  necessity  of  employing- 
a  physician  on  account  of  this  accident  has  not  yet  entirely  ceased. 
But  it  is  evident  that  his  actual  money  loss  has  been  something  over 
$7,300.  It  is  quite  clear  that  he  will  never  be  able  to  earn  any  con- 
siderable amount  of  money.  It  is  to  be  remembered  that  the  inju- 
ries were  received  nine  years  before  the  time  of  the  last  trial,  and 
that  during  all  that  time  he  has  been  a  serious  sufferer;  that  he  will 
never  recover;  and  that  we  have  absolutely  an  accurate  notion  of 
the  amount  of  his  actual  damages  down  to  the  time  of  the  trial. 
We  think,  therefore,  taking  everything  into  consideration,  that  the 
verdict  for  $11,000,  which  is  all  that  he  will  ever  receive  as  compen- 
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sation  for  his  loss  of  earning  power,  for  his  many  years  of  pain  and 
suffering,  and  the  expenses  of  the  trials,  is  not  too  great,  and  that  it 
would  not  be  a  proper  exercise  of  our  discretion  to  set  aside  the  ver- 
dict, particularly  as  the  trial  judge  did  not  see  fit  to  do  so. 

The  judgment  and  order  appealed  from  should  therefore  be  af- 
firmed, with  costs.    All  concur,  except  WILLIAMS,  J.,  not  voting. 


<63  App.  DlT.  637.) 

BLADE  T.  BOUTIN  et  aL 

(Supreme  Court  Appellate  Division,  Fourth  Department.    July  23,  1901.) 

1.  Btatutb  of  Fracdb — Contract  of  Sale. 

Plaintiff  wrote  the  defendants  for  prices  on  lumber,  and  defendants 
answered.  Plaintiff  later  visited  the  defendants'  office,  and,  after  oral 
negotiations,  purchased  lumber,  and  received  two  bills  of  the  saiae. 
with  the  prices  carried  out,  and  terms  of  payment  These  bills  merely 
contained  the  partnership  names  of  tbe  defendants  at  tbe  bead,  and 
were  signed  by  one  of  the  defendants.  Tbe  value  of  tbe  lumber  was 
more  than  $50,  and  no  payment  was  made.  Bdd,  in  an  action  for  fail- 
ure to  deliver  the  lumber,  that  the  papers  did  not  constitute  a  sufficient 
memorandum  of  sale,  within  the  statute  of  frauds. 

X  Pabol  Evidenck. 

Where  certain  alleged  memoranda  of  a  contract  of  sale  were  insnffi- 
cient  within  the  statute  of  frauds,  parol  evidence  to  supply  tbe  de- 
fects of  the  written  contract  was  inadmissible. 

Appeal  from  trial  term,  Niagara  county. 

Action  by  Arthur  J.  Slade  against  Frank  Boutin,  Jr.,  impleaded 
with  others.  .  From  a  judgment  in  favor  of  defendants,  plaintiff  ap- 
peals.   Affirmed. 

■    Argued  before  ADAMS,  P.  J.,  and  McLENNAIf,  SPBINa,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

John  S.  Seymour,  for  appellant. 
John  C.  Hubbell,  for  respondents. 

WILLIAMS,  J.  The  judgment  and  order  appealed  from  shoold  be 
affirmed,  with  costs.  The  action  was  brought  to  recover  damages 
for  breach  of  alleged  contracts  to  sell  and  deliver  lumber.  At  the 
close  of  the  plaintiff's  evidence  the  court  granted  a  motion  for  a 
nonsuit  on  the  ground  that  no  contracts  were  proved  which  were 
valid  under  the  statute  of  frauds.  The  property  Sieged  to  have  been 
sold  was  concededly  of  the  value  of  more  than  $50,  no  part  of  the 
alleged  purchase  price  was  paid,  and  none  of  the  lumber  waa  de- 
livered. It  was  therefore  necessary,  in  order  to  establish  a  valid 
contract,  to  show  that  notes  or  memoranda  of  such  contracts  were 
made  in  writing,  and  were  subscribed  by  the  parties  to  be  charged 
thereby.  2  Bev.  St.  136  (Banks'  9th  Ed.,  p.  1886)  §  3.  The  conrt  held 
that  no  such  notes  or  memoranda  were  shown  to  have  been  made, 
and  tl\i8  is  the  only  question  we  are  called  upon  to  consider  upon  this 
appeal. 

The  negotiations  for  the  alleged  contracts  were  condncted  by 
Horace  L.  Hubbell,  president  of  the  Hill  &  Hubbell  Lumber  (Company, 
manager  of  the  East  Norwalk  Lumber  Company,  and  vice  president 
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of  the  Westi^oi't  Lumber  Compauy,  the  assignors  of  the  plaintiff  in 
this  action,  and  acted  as  their  agents  in  reference  to  the  alleged  con- 
tracts. March  15,  1891),  llubbell  wrote  the  defendants,  doing  busi- 
ness as  co-partners  under  the  name  of  the  Wisconsin  Lumber  Com- 
pany, inclosing  a  bill  of  lumber,  and  asking  for  a  delivered  price 
thereon,  to  be  delivered  by  boat  as  soon  as  canal  opened.  This  let- 
ter was  received  by  defendants  March  16,  1899;  and  March  20, 1899, 
defendants  answered,  inclosing  prices  as  requested,  and  saying,  if 
Hubbell  came  their  way  before  he  purchased  this  stock,  they  would 
like  very  much  to  have  him  call  on  them.  In  response  to  this  in- 
vitation to  call,  Hubbell  in  April,  1899,  visited  the  offlce  of  the  de- 
fendants, and  had  more  or  less  talk  with  Frank  Boutin,  Jr.,  one  of 
the  defendants,  about  lumber.  The  papers  were  there  prepared 
which  are  claimed  to  constitute  the  notes  or  memoranda  sullicient 
to  satisfy  the  statute  of  frauds.  These  papers  were  made  up  of  bills 
of  lumber,  with  prices  carried  out  opposite  the  several  items  thereof, 
and  a  statement  at  the  bottom  of  each  of  the  terms  of  payment,  and 
the  commissions  to  be  credited  to  Hill  &  Hubbell  Lumber  Company's 
account.  One  paper  had  at  its  commencement  the  words  "Hill  & 
Hubbell  Lumber  Co.";  the  other  had  at  its  commencement  the 
words  "Westport  Lumber  Co.,"  and  down  aways  in  the  bill  the  words 
"East  Norwalk  Lumber  Co.";  and  the  two  papers  were  signed  at  the 
bottom,  each, by  "Wisconsin  Lumber  Co., per  F.  Boutin,  Jr.,  Manager." 
These  papers  were  delivered  to  Hubbell,  and  he  took  them  away. 
Upon  the  trial  the  plaintiff  was  permitted  to  give  much  parol  evi- 
dence as  to  the  transactions  between  the  parties  when  these  papers 
were  prepared,  but  at  the  close  of  the  evidence  the  court  held  the 
papers  were  not  snfQcient  to  comply  with  the  statute,  and  that  parol 
evidence  could  not  be  used  to  aid  the  writings  in  making  contracts 
valid  under  the  statute.  We  think  the  court  was  correct  in  the  de- 
cision made.  The  two  letters  of  March,  1899,  were  merely  a  request 
for  the  quotation  of  prices,  and  a  compliance  with  such  request. 
They  did  not  purport  to  constitute  a  contract,  but,  at  most,  the  reply 
by  defendants  was  an  offer  to  sell  at  the  prices  and  on  the  terms 
therein  specified,  and  would  not  amount  to  a  contract,  under  the 
statute,  unless  accepted  in  writing,  and  no  such  acceptance  was  ever 
made.  Hubbell  was  invited  to  call  upon  defendants  before  purchas- 
ing lumber  elsewhere,  and  he  did  call  on  the  occasion  when  the  other 
two  papers  were  made.  There  was  then  no  acceptance  in  writing  of 
the  offer  by  defendants  in  their  letter,  but  there  were  new  negotia- 
tions, and  new  bills  of  lumber,  with  prices  annexed,  prepared;  but 
the  difficulty  is  that  these  two  papers  made  on  that  occasion  in  no 
way  indicated  that  a  sale  or  purchase  had  been  made  of  the  lumber. 
For  all  that  appears  in  the  papers  themselves,  they  were  merely 
offers  to  sell  at  the  prices  and  upon  the  terms  therein  described,  the 
same  as  defendants'  letter  to  Hubbell  had  been.  The  plaintiff  sought 
to  show  by  parol  evidence  that  the  parties  agreed  to  consider  these 
papers  as  valid  contracts  for  the  sale  and  delivery  of  the  respective 
bills  of  lumber  to  the  three  companies  who  are  plaintiff's  assignors, 
but  this  was  not  permissible.  If  these  papers  were  designed  merely 
as  offers  to  sell  and  deliver,  then,  there  having  been  no  acceptance 
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of  tJhe  offers  in  writing,  tliere  were  no  contracts.  Wlietlier  tli^ 
were  designed  by  the  parties  in  fact  as  offers  or  contracts  to  seU 
and  deliver  could  not  be  ascertained  from  the  papers  themselves,  and 
therefore  they  could  not  be  said  to  comply  with  the  statute.  Parol 
evidence  must  be  made  use  of  to  indicate  what  the  intention  of  the 
parties  was,  and  that  will  not  satisfy  the  statute.  If  the  parties 
had  intended  to  make  the  papers  contracts  for  sale  and  delivery,  in 
and  by  the  terms  of  the  papers  themselves,  they  could  easily  have 
done  so  by  saying  one  party  "bought  of"  the  other,  which  is  the  com- 
mon, ordinary  way  of  doing  business  and  making  bills  of  sale.  Noth- 
ing of  that  kind  was  in  the  papers,  however.  The  rule  of  law  ap- 
plicable here  is  that  the  writings,  in  order  to  satisfy  the  statute,  must 
in  and  of  themselves  constitute  the  contracts,  and  parol  evidence  is 
not  permissible  to  supplv  any  defects  in  the  written  evidence.  Wil- 
son V.  Mill  Co.,  150  N.  Y.  314,  325,  326,  44  N.  E.  959;  Cooley  v.  Lob- 
dell,  153  N.  Y.  596,  600,  47  N.  E.  783.  The  papers  in  this  case  did 
not  sufficiently  comply  with  this  rule,  so  as  to  take  them  out  of  the 
statute. 

The  judgment  and  order  appealed  from  should  be  afQrmed,  with 
costs.    All  concur. 


(85  Misc.  Bep.  286.) 

BAILWAY  ADVERTISINO  CO.  T.   POSNHR  et  aL 

(Supreme  Court,  Appellate  Term.    June,  1901.) 

1.  COMTKAOr— COHSTRDCnOH— NOTIOK  0»  DlBCOKTraUAHCB. 

Plaintiff  entered  Into  a  contract  with  defendants  to  Insert  their  ad- 
vertising cards  for  12  months,  beginning  December  1,  1899,  In  certain 
■treet  care,  giving  the  defendants  the  right  to  discontinue  the  contract 
at  the  end  of  three  months  by  giving  30  days*  notice  and  paying  $25 
per  month  additional.  Beld,  that  the  last  day  for  giving  notice  of  dis- 
continuance was  January  30,  1900,  and  notice  February  1,  1900,  was  too 
late. 
S,  Issues— SuBMiBSiON  to  .Iubt. 

Where  an  Issue  is  without  evidence  to  sustain  It,  It  Is  error  to  submit 
the  same  to  the  Jury. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Sixth  dis- 
trict. 

Action  by  the  Bailway  Advertising  Company  against  Charles  H. 
Posner  and  others.  Judgment  for  defendants,  and  plaintiff  appeals. 
Reversed. 

For  former  opinion,  see  65  N.  Y.  Supp.  226. 

Ai^ued  before  SCOTT,  P.  J.,  and  BEACH  and  FITZGEBALD,  JJ. 

Einstein  &  Townsend,  for  appellant. 
Cornelius  F.  Collins,  for  respondents. 

PER  CURIAM.  This  case  tnms  upon  a  written  contract  between 
the  parties,  which  is  so  plain  as  to  scarcely  require  construction. 
The  contract,  which  was  dated  November  26,  1^9,  authorizes  the 
plaintiff  to  insert  the  defendants'  advertising  card  in  certain  street 
snrface  cars  "for  a  term  of  twelve  months,  commencing  December 
Ist,  1899."    The  contract  contained  the  following  clause: 
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"Posner  Bros,  reserve  the  right  to  discontinue  this  contract  at  the  end  of 
three  months,  by  giving  the  Railway  Advertising  Company  80  days'  previous 
written  notice,  and  paying  $25  per  month  additional." 

The  contract  thus,  by  its  terms,  began  to  run  on  December  1, 1899, 
and  was  to  contlnne  for  one  year,  unless  tenuinated  in  the  manner 
therein  prescribed.  It  could  be  discontinued  only  at  the  end  of 
three  months  from  the  commencement  of  the  term,  or  on  March  1, 
]  900,  and  then  only  by  giving  the  plaintiff  30  days'  previous  written 
notice.  Thirty  days  prior  to  March  1,  1900,  would  have  been  Jan- 
nary  30th.  No. such  notice  was  given.  On  January  31st  the  defend- 
ants wrote  to  the  plaintiff,  requesting  it  to  take  their  cards  from  the 
cars,  and  to  keep  them  oat  for  one  month.  On  February  1,  1900, 
defendants  wrote  to  the  plaintiff,  "We  again  notify  you  to  discon- 
tinue our  contract  for  advertisement  in  cars  ending  March  Sth." 
Neither  of  these  notices  was  effectual  to  end  the  contract,  because 
neither  was  given  thirty  days  before  the  expiration  of  three  months 
after  the  commencement  of  the  term.  The  letter  of  January  31st  did 
not  purport  to  be  a  cancellation  of  the  contract,  but  merely  a  notice 
to  keep  the  cards  out  for  one  month.  The  letter  of  February  1st,  in 
addition  to  being  too  late,  did  not  undertake  to  terminate  the  con- 
tract on  March  1st,  three  months  after  the  expiration  of  the  term, 
bat  on  a  later  date.  The  justice,  under  exception  by  plaintiff's  coun- 
sel, submitted  to  the  jury  the  question  whether,  by  consent  or  ac- 
quiescence of  the  parties,  the  time  for  the  commencement  of  the  con- 
tract had  been  extended  to  December  5,  1899.  There  was  no  com- 
petent evidence  to  justify  such  a  contention  on  the  part  of  the 
defendants,  and  the  submission  of  the  question  was  error.  The  con- 
tract itself  provided  as  follows:  "Cards  to  be  furnished  by  adver- 
tiser, and,  in  case  of  delay  of  copy  or  cards,  it  shall  be  at  the  adver- 
tiser's loss."  Tiie  cards  were  not  furnished  until  December  5th,  but 
there  was  no  evidence  that  the  plaintiff  would  not  have  been  able  to 
place  them  in  the  cars  if  tbey  bad  been  received  by  December  1st. 
The  defendant  testified  that  when  he  made  the  contract  he  said  to 
one  of  the  plaintiff's  oiBcers,  "How  about  printing?"  to  which  the 
officer  replied,  "I  will  send  you  a  printer."  It  appeared  that  the  oflft- 
cer  in  question  telephoned  a  printer  to  call  on  Mr.  Posner,  and  that 
he  did  so  at  once,  and  received  an  order  to  print  the  cards.  It  was 
owing  to  delay  in  the  printing  of  the  cards  that  they  were  not  ready 
to  be  inserted  in  the  cars  until  December  6th.  There  is  certainly 
nothing  in  this  testimony  to  charge  the  plaintiff  with  the  printer's 
fault,  if  he  was  in  fault,  in  not  having  the  cards  printed  in  time. 
The  plaintiff  did  not  stipulate  that  it  should  select  the  printer,  or 
even  advise  the  defendants  to  employ  any  particular  printer,  but, 
more  as  a  friendly  act,  at  defendants'  suggestion,  sent  a  printer  with 
whom  the  defendants  might  or  might  not  make  a  contract.  There, 
was  nothing  to  justify  leaving  the  question  of  the  extension  of  the 
contract  to  the  jury,  and,  for  the  error  in  so  doing,  the  judgment  must 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide 
event. 
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KATZ  ▼.  BROOKLYN  HBIOHTS  B.  00. 

^Supreme  Court,  Appellate  Term.    June,  1901.) 

Davaobb — Pbr9onaIi  Injubibs. 

Where  plaintiff  sues  for  personal  Injuries,  a  Jadgment  on  a  Terdlct  al- 
lowing him  the  amount  of  his  necessary  medical  expenses,  bat  DotlUiie 
for  his  injuries,  will  be  reversed. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Fourth  dis- 
trict. 

Action  by  Henry  Katz  against  the  Brooklyn  Heights  Bailroad 
Company.  From  an  order  opening  defendants'  default,  and  from  a 
judgment  rendered  for  plaintiff  for  an  alleged  insufficient  amoont, 
he  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BEACH  and  FITZGERALD,  JJ. 

I.  Cohn,  for  appellant. 

Sheehan  &  Collin,  for  respondent. 

PEE  CURIAM.  We  have  concluded  not  to  interfere  with  the 
order  oi>ening  defendant's  default;  the  disposition  of  such  mat- 
ters resting  so  largely  within  the  discretion  of  the  trial  justice 
that  his  discretion  will  not  be  disturbed  save  in  case  of  most  mani- 
fest injustice.    The  order  is  afQrmed,  with  f  10  costs. 

The  second  trial  was  submitted  to  the  learned  justice  for  decision 
by  consent,  the  jury  having  failed  to  agree.  He  ordered  judgment 
for  plaintiff  in  the  sum  of  f65.  This  was  the  reasonable  value  of 
the  services  of  the  plaintiff's  physician,  as  testified  to  on  the  trial. 
Having  thus  succeeded  upon  the  issue  of  negligence,  the  plaintiff  is 
without  any  compensation  for  his  own  injuries,  being  only  repaid 
the  reasonable  value  of  his  doctor's  services.  This  is  an  injastioe, 
and  cannot  be  tolerated. 

Judgment  reversed,  and  new  trial  ordered,  with  costs. 


t86  Misc.  Rep.  298.) 

LAOB  V.  WEINSTEIN  et  aL 

(Supreme  Court,  Appellate  Term.    June,  1901.) 

Elbcttok  of  Rembdies— Pmncipai,  and  Agbnt. 

Where  a  creditor  has  a  right  of  action  against  both  principal  and  agent, 
be  must  elect  which  one  he  will  hold,  and  a  Judgment  against  either  will 
discharge  the  remedy  against  the  other. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Bixth  dis- 
trict. 

Action  by  Bernhard  H.  Lage  against  Rachel  Weinstein  and  Jacob 
Weinstein.  Judgment  for  plaintiff,  and  defendants  Appeal.  Be- 
versed.  

Argued  before  SCOTT,  P.  J.,  and  BEACJH  and  FITZQEBALO,  JJ. 

Kantrowitz  &  Esberg,  for  appellants. 
David  W.  Bockmore,  for  respondent. 
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PEB  CUIUAM.  This  action  was  for  goods  sold  and  deliyered. 
The  defense  interposed  was  a  general  denial  and  counterclaim.  The 
plaintiff's  claim  was  that  he  sold  and  delivered  2^268  square  feet  of 
tiling  in  pursuance  of  an  agreement  made  and  entered  into  between 
himself  and  the  defendant  Jacob  Weinstein.  This  agreement  is  at- 
tached to  the  return,  and  is  in  the  following  words: 

"Jacob  Weinstein,  236  East  Thirteenth  Street,  City — Dear  Sir:  Yon  will 
confer  a  favor  upon  me  by  giving  to  Mr.  Lage  your  acceptance  of  your  guar- 
anty for  payment  of  tiles  which  will  be  delivered  to  your  Job  at  236  East 
Thirteenth  street,  you  agree  to  pay  26  cents  per  square  foot  as  work  pro- 
gresses. Tou  will  please  pay  20c.  to  Mr.  Lage  (for  tiles)  and  6c.  to  me  on 
accoont,  the  amount  of  contract  to  be  paid  on  completion  of  the  work. 

"Very  truly  yours,  Antonio  Lascalzo." 

"I  herewith  accept  and  confirm  the  above  agreement  It  is  understood 
that  the  amount  for  tiles  to  be  paid  to  Mr.  Lage  Is  deducted  of  the  contract 
of  Mr.  Lascalzo.  Jacob  Weinstein." 

In  substance,  Lage  was  to  furnish  tiles  for  Lascalzo  to  lay,  and 
Weinstein  was  to  pay  Lage  for  the  tiles  and  Lascalzo  for  the  labor. 
At  the  close  of  the  plaintiff's  case  the  defendants  moved  to  dismiss 
the  complaint  as  against  the  defendant  Bachel  Weinstein,  and  the 
respondent  admits  that  up  to  this  time  there  was  no  proof  to  bind 
her.  The  plaintiff's  contention  is,  however,  that  the  proof  was  sup- 
plied by  the  evidence  subsequently  given  by  Jacob  Weinstein.  His 
testimony  on  this  subject  appears  in  the  minutes,  where,  on  cross- 
examination,  he  testified  that  Bachel  Weinstein,  his  wife,  owned  the 
house,  and  that  he  was  her  agent.  If  this  statement  be  held  suffi- 
cient proof  of  agency,  the  principal  was  liable,  and  should  have  been 
sued  alone;  and,  if  held  insufficient,  then  Jacob  Weinstein  was  alone 
liable.  We  cannot  discover  upon  what  principle  joint  liability  was 
adjudged.  The  general  rule  is  that  in  cases  where  principal  and 
agent  are  liable  it  is  usually  held  that  they  cannot  be  sued  jointly. 
Plaintiff  must  elect  which  one  he  will  hold ;  and  a  suit  prosecuted  to 
judgment  against  either,  though  without  satisfaction,  will  discharge 
the  remedy  against  the  other.  Mattlage  v.  Poole,  15  Hun,  550;  Eno. 
PI.  &  Prac.  16,  898. 

Judgment  reversed,  and  new  trial  ordered;  costs  to  abide  event. 


CS5  Misc.  R^  800.) 

TAYLOR  V.  JACKSON. 

(Supreme  Conrt,  Appellate  Term.    June,  1901.) 

1.  BePLBVIH— Pl-BADINO. 

In  an  action  by  plaintiff  as  an  Individual  to  replevy  property,  be  can- 
not recover  on  an  allegation  in  his  affidavit  that  he  owns  and  has  a  right 
to  possession  of  it  as  executor. 
9l  Samr— Ahbsdmbnt  of  Bond. 

Where  replevin   is  brought  by   plaintiff  as  an  individual,   the  bond 
given  cannot  be  amended  by  adding  after  his  name  the  word  "executor." 

Ai^>eal  from  municipal  court,  borough  of  Manhattan,  Ninth  dis- 
trict. 

Action  by  Zebulon  S.  Taylor  against  Walter  M.  Jackson.  Judg- 
ment for  plaintiff.    Defendant  a^^als.    Beversed. 
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Argned  before  SC30TT,  P.  J.,  and  BEA.OH  and  FETZGEBAIiD,  JJ. 

W.  P.  Scboen,  for  appellant. 
F.  Johnson,  for  respondent. 

PER  CUBIAM.    There  is  no  aUegation  in  the  affidavit  sabmitted 

to  support  the  writ  of  replevin  which  avers,  in  any  issnatde  form, 
the  fact  that  the  plaintiff  is  the  executor  of  Byron  S.  Sabin,  deceased. 
The  mere  statement  is  made  that  he  is  such  executor,  and  that  as 
such  executor  he  is  the  owner  of  and  entitled  to  the  possession  of  the 
goods  in  suit.  While  it  thus  clearly  appears  that,  individually,  jthe 
plaintiff  made  no  claim  to  the  said  property,  nevertheless  he  brought 
the  action  individually.  A  motion  to  vacate  the  writ  for  this  reason 
was  made  and  denied,  and  upon  this  proceeding  an  amendment  was 
allowed,  adding  the  word  "executor"  both  to  the  snmmons  and  the 
afiSdavit.  Upon  the  trial  a  motion  to  dismiss  was  made,  which  was 
disposed  of  by  the  learned  trial  justice  saying:  **While  I  do  not 
agree  with  Judge  Martin,  the  motion  having  been  made  before  and 
granted  by  him,  I  have  no  power  to  review  his  action,  and  am  forced 
to  proceed  with  the  same  as  I  find  it."  This  was  practically  a  denial 
of  the  motion.  It  will  be  noted  that  the  amendments  in  each  ca.se 
were  of  the  one  word  "executor,"  which  was  purely  descriptive. 
Bank  t.  Clark,  139  N.  Y.  307,  34  N.  E.  908.  Furthermore,  the  under- 
taking given  to  secure  the  writ  cites  Zebulon  S.  Taylor  as  the  claim- 
ant of  the  property  and  the  plaintiff  in  the  action,  and  it  sorely  can- 
not be  seriously  contended  that  the  court  had  power  to  amend  such 
executed  instrument. 

Judgment  reversed,  and  new  trial  ordered;   costs  to  abide  liie 
event. 


(8&  Misa  Rep.  280.) 

BTROMBBRO  et  al.  T.  OARNHSa 

(Supreme  Court,  Appelate  Term.    June,  1901.) 

L  SuMMOss — Amendment  After  Service. 

Where  a  summong  of  a  municipal  court  does  not  desl^ate  defendant 
by  bis  proper  name,  and  contains  no  statement  that  the  name  In  wfatch 
be  Is  designated  Is  fictitious,  it  cannot  be  amended  by  inserting  bis 
proper  name,  where  be  does  not  appear  on  the  return  day,  either  in  per- 
son or  by  attorney. 

9.  Appearaitce  bt  Agent. 

•  Where  defendant's  wife  appears  in  the  municipal  court  on  the  return 
day  of  a  summons  to  explain  his  absence,  she  is  not  his  "agent,"  within 
Laws  18S2,  c.  410,  {  1294,  so  as  to  constitute  an  appearance  by  blm. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Second  dis- 
trict. 

Action  by  Philip  Stromberg  and  others  against  Basilio  Camese. 
Judgment  for  plaintiffs,  and  defendant  appeals.    Reversed- 

Argned  before  SCOTT,  P.  J.,  and  BEACH  and  FITZGERALD,  JJ, 

Goepel  &  Wahle,  for  appellant. 
E.  Rosenthal,  for  respondents. 

PER  CURIAM.  'Hie  plaintiffs  sold  the  defendant  a  chain  and 
locket,  for  which  the  plaintiffs  testified  the  defendant  agreed  to  pay 
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-tie  Bum  of  |38.50;  that  of  this  amount  $21.50  was  actually  paid,  and 
a  balance  of  |17  remained  due.  PlaintifCs  offered  in  evidence  what 
purported  to  be  a  conditional  contract  of  sale,  but  an  inspection  of 
this  paper  establishes  the  fact  that  it  does  not  bear  the  defendant's 
signature.  It  appears  that  upon  the  claim  of  such  breach  of  the  con- 
ditions of  this  agreement  the  plaintiffs  demanded. a  return  of  the 
property,  and  the  defendant  refused  to  surrender  it.  The  summons 
issued  was  not  in  the  proper  name  of  the  defendant,  nor  was  it  stated 
that  the  name  was  a  fictitious  one.  The  defendant  did  not  appear 
personally  or  by  attorney.  The  only  claim  of  apitearance  is  that  de- 
fendant's wife  was  present,  and  that  under  the  provisions  of  section 
1294  of  the  consolidation  act  (Laws  1882,  c.  410)  she  might  be  regard- 
ed as  his  agent.  The  examination  of  this  woman,  who  appears  to 
be  an  illiterate  Italian,  unfamiliar  with  the  English  language,  leaves 
it  in  grave  doubt  as  to  whether  she  came  to  defend  the  action  or  to 
ask  for  an  adjournment.  The  defendant  was  entitled  to  one  ad- 
journment for  at  least  eight  days.  Consol.  Act,  §  1364.  The  com- 
plaint was  for  conversion,  and  under  the  judgment  an  execution 
against  the  defendant's  body  was  issued.  The  amount  of  the  judg- 
ment was  paid  to  the  marshal  tinder  protest,  and  to  avoid  arrest  and 
detention.  An  application  was  subsequently  made  to  open  what  it 
was  contended  was  defendant's  default,  and  several  affidavits  were 
submitted  in  this  proceeding.  From  them  it  appears  that  the  defend- 
ant was  suffering  from  gastric  catarrh,  and  physically  incapable  of 
leaving  his  house  on  the  day  of  the  trial.  These  affidavits  are  not 
contradicted,  nor  is  the  story  of  the  defendant's  illness  in  any  way 
impeached,  except  by  what  the  plaintiffs  contend  are  some  contra- 
dictory statements  of  his  wife;  but,  in  view  of  her  examination,  the 
lack  of  familiarity  of  the  court  interpreter  with  her  peculiar  dialect, 
and  her  claim  of  inability  to  fully  understand  him,  these  apparent 
discrepancies  should  not  be  given  very  much  weight.  The  learned 
justice  below  denied  the  motion  to  open  the  default.  Under  all  of 
these  circumstances  it  is  reasonable  to  presume  that  the  presence  of 
defendant's  wife  was  merely  for  the  purpose  of  explaining  her  hus- 
band's absence,  and  to  request  an  adjournment  on  that  account,  and 
it  would  follow,  therefore,  that  the  amendment  of  the  summons  was 
irr^fular.  Chadwick  v.  Navel,  33  Misc.  Eep.  683,  68  N.  Y.  Supp.  1110; 
Stuyvesant  v.  Weil,  41  App.  Div.  551,  58  N.  Y.  Supp.  697. 

Judgment  reversed,  and  new  trial  ordered,  witii  costs  to  abide 
event. 


<64  App.  Div.  84.) 

DB  VOUE  v.  CITY  OF  ATTBUBN. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  23,  1901.) 

1.  Mdnioipal  Cobpobatiors — Actions  for  Peksoral  Injitbies— Notick  or  Ix- 
TKNT  TO  Sub. 

Auburn  City  Charter,  {  140,  provides  that  no  action  sball  be  main- 
tained against  such  city  for  any  personal  Injury  resulting  from  a  de- 
fective sidewalk  unless  a  written  notice  of  tlie  Injury,  with  notice  of  an 
Intent  to  sue  the  city  therefor,  shall  be  filed  in  the  city  clerii'a  office 
within  00  days  after  such  injury,  Is  not  complied  with  by  merely  say- 
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lug  to  the  clerk  at  the  time  of  filing  notice  of  Injury  that  It  Is  tbe  party's 
Intention  to  bring  snlt. 

&  Bamk— Charter — Affbal. 

Laws  1S97,  c  172,  providing  that  said  charter  (section  140)  shall  be 
amended  to  read  that  no  action  shall  be  maintained  for  any  Injury 
caused  by  the  negligence  of  such  city  unless  the  notice  of  the  Injury 
and  of  an  intent  to  sne  be  filed  with  the  city  clerk,  and  that  all  ex- 
isting rights  under  present  laws  are  reserved,  does  not  repeal  said  sec- 
tion 140,  so  as  to  make  it  unnecessary  to  file  a  written  notice  of  an  in- 
tention to  sue  for  Injuries  received  on  a  defective  sidewalk. 

Appeal  from  trial  term,  Cayuga  county. 

Action  by  John  De  Vore  against  the  city  of  Auburn.  Verdict 
for  defendant,  and  plaintiff  moves  for  a  new  trial  on  exceptions. 
Exceptions  overruled,  and  judgment  ordered  on  the  verdicL 

The  action  was  commenced  on  the  14th  day  of  September,  1896,  to  recover 
damages  against  the  defendant  for  its  alleged  n^llgence  In  permitting  a 
sidewalk  upon  one  of  its  public  streets  to  be  and  remain  In  a  defective  and 
dangerous  condition,  by  reason  of  which  the  plaintiff  on  tbe  23d  day  of  July. 
1896,  fell  and  sustained  Injury.  The  defendant,  by  Its  answer,  denies  knowl- 
edge of  the  injury,  or  that  it  was  guilty  of  negligence,  and  It  alleges  "that 
the  plaintiff  did  not  within  sixty  days  file  in  the  office  of  the  city  clei%  a 
notice  of  the  Injury,  accompanied  by  a  notice  of  an  Intention  to  commence 
an  action  against  the  city  therefor." 

Argued  before  ADAMS,  P.  J.,  and  McLEaTNAN,  SPEmQ,  WIL- 
LIAMS, and  KUMSEY,  JJ. 

John  D.  Teller,  for  plaintiff. 
L.  A.  Pierce,  for  defendant. 

McLENNAN,  J.  The  evidence  presented  a  question  of  fact,  as 
to  whether  or  not  the  sidewalk  in  question  was  defective,  whether 
its  condition  was  known  or  ought  to  have  been  known  by  the  de- 
fendant in  the  exercise  of  ordinary  care  and  prudence,  and  also  as 
to  whether  or  not  the  plaintiff  was  free  from  contributory  negli- 
gence. The  motion  for  nonsuit  was  gi-anted  upon  the  sole  ground 
that  there  was  no  proof  that  the  plaintiff  had  filed  with  the  city 
clerk  a  written  notice  of  intention  to  conunence  an  action  against 
the  defendant  to'  enforce  his  claim  within  60  days  after  the  hap- 
pening of  the  accident,  as  required  by  the  charter.  This  presents 
the  only  question  which  need  be  considered  upon  this  appeal. 

Section  140  of  the  charter  of  the  city  of  Auburn  (being  chapter 
536  of  the  Laws  of  18&5)  provides: 

"No  action  shall  be  maintained  against  the  city  of  Auburn  for  any  personal 
Injury  resulting  from  a  defective  or  dangerous  sidewalk  unless  a  written 
notice  signed  by  the  person  injured,  his  agent  or  legal  representative,  speci- 
fying the  character  of  such  injury,  the  time  when  and  the  place  where  the 
same  was  received,  accompanied  by  notice  of  an  Intention  to  commence  an 
action  against  the  city  therefor,  shall  be  filed  In  the  office  of  the  city  clerk 
within  sfarty  days  after  such  Injury." 

The  section  further  provides: 

"The  city  clerk  shall  report  all  such  notices  filed  to  bta  office,  and  all  no- 
tices filed  In  his  office  of  the  defective  or  dangerous  condition  of  sidewalks, 
to  tbe  common  council  at  its  next  meeting  after  such  filing." 
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Bj  chapter  172  of  the  Laws  of  1897  the  section  was  amended  so 
as  to  apply  to  all  actions  of  negligence,  and  to  require  both  notices 
to  be  filed  with  the  city  attorney. 

On  the  8th  day  of  August,  1S96,  and  within  30  days  after  the 
happening  of  the  accident  in  question,  the  plaintiff  filed  in  the  office 
of  the  city  clerk  a  paper  in  the  following  words  and  figures,  viz.: 

"The  Olty  of  Auburn  to  John  M.  De  Vore,  Dr.:  To  damages  sustained  In 
breaking  an  arm,  dislocating  a  wrist,  and  being  bruised  and  otherwise  In- 
jured from  a  fall  upon  a  plank  sidewalk  In  front  of  premises  No.  17  Wood 
street.  In  said  city  of  Auburn,  on  the  23d  day  of  July,  1896, — said  fall  being 
caused  by  the  turning  up  of  a  plank  In  said  walk,  which  had  become  rotten, 
loose,  and  unsafe  through  the  negligence  of  the  officers  and  agents  of  said 
city  liaTlng  the  same  In  charge, — $1,000." 

This  statement  was  subscribed  and  sworn  to  by  the  plaintiff  be- 
fore a  notary  public  on  the  27th  day  of  July,  1896;  and  at  the 
time  it  was  delivered  to  the  city  clerk  the  plaintiff  said  to  the  latter, 
"I  am  going  to  sue  the  city,  and  this  is  the  bill  or  notice  of  my 
damages." 

We  think  the  motion  for  a  nonsuit  was  properly  granted  by  the 
learned  trial  court.  The  provision  of  the  statute  is  explicit.  It 
requires  a  notice  to  be  filed  with  the  city  clerk  specifying  the  char- 
acter of  the  injury,  and  the  time  when  and  the  place  where  the 
same  was  received,  and  such  notice  is  required  to  be  accompanied 
by  a  notice  of  intention  to  commence  an  action  against  the  city 
therefor;  and  the  city  clerk  is  required  to  report  all  such  notices 
filed  in  his  ofSce  to  the  common  council  at  its  next  meeting.  Not 
only  do  the  words  of  the  statute,  in  terms,  require  such  an  accom- 
panying notice  to  be  'filed,  but  tlie  reason  for  such  requirement  is 
apparent.  It  is  for  the  purpose  of  enabling  the  common  council  to 
know  not  only  what  injuries  have  been  received  by  reason  of  the 
defective  condition  of  its  jstreets  or  sidewalks,  but  also  to  know 
whether  any  or  who  of  the  injured  parties  intend  to  seek  to  enforce 
the  liability  existing  against  the  city  for  such  injuries  by  action. 
But  it  can  hardly  be  useful  to  consider  whether  or  not  the  require- 
ments of  the  statute  serve  any  good  or  useful  purpose.  The  filing 
of  such  notice  within  the  time  specified  is  made  a  condition  preced- 
ent to  the  right  of  recovery.  Clearly,  the  legislature  had  the  right 
to  impose  such  a  condition,  and  no  reason  is  apparent  why  a  forced 
or  strained  construction  shotfld  be  placed  upon  the  language  of  the 
statute  for  the  purpose  of  relieving  a  litigant  from  the  necessity 
of  complying  with  the  plain  terms  thereof.  The  plaintiff  was  not 
misled.  He  made  no  attempt  to  serve  or  file  a  written  notice  of 
intention  to  commence  an  action.  There  is  nothing  to  indicate  that 
the  notice  fljed  by  him  was  treated  by  the  clerk  or  the  city  authori- 
ties as  a  notice  which  complied  with  the  terms  of  the  statute.  We 
think  the  contention  of  the  able  counsel  for  the  plaintiff  that  the 
verbal  notice  given  was  a  sufficient  compliance  with  the  statute  is 
not  tenable.  The  words  in  the  section,  "written"  and  "filed,"  ap- 
ply to  the  notice  of  intention  as  well  as  to  the  notice  of  injury 
which  It  is  required  to  accompany.  And  by  the  use  of  these  words 
we  may  assume  that  it  was  the  intention  of  the  legislature  to  re- 
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quire  that  claims  of  the  character  of  the.  one  in  qnestion  shoald 
be  put  in  definite  foim,  bo  that  the  common  council,  to  whom  they 
were  required  to  be  transmitted,  should  know  definitelj  not  only 
the  nature  of  the  claim,  but  the  intention  of  the  injured  party  in 
respect  to  the  prosecution  thereof  by  action. 

The  case  of  Sheehy  v.  City  of  New  York,  160  N.  Y.  139,  54  N.  E, 
719,  is  easily  distinguishable  from  the  case  at  bar.  In  that  case 
the  plaintiff  endeavored  to  comity  with  the  provisions  of  the  stat- 
ute, and  it  was  understood  by  the  corporation  counsel  to  have  done 
80.  The  claim  was  entitled  as  in  a  legal  proceeding,  and  was 
signed  by  the  attorneys  for  the  claimant,  as  such,  with  their  ofiice 
address;  thus  giving  notice  that  it  was  ali-eady  in  the  hands  of  the 
attorneys  for  enforcement.  It  was  filed  in  the  office  of  the  cor- 
poration counsel,  and  was  received  by  him  as  a  compliance  with 
the  statute,  and  was  entered  in  his  books  as  a  notice  of  intention 
to  commence  action  under  chapter  572  of  the  Laws  of  1886.  The 
court  held  that,  under  those  circumstances,  there  was  a  substantial 
compliance  with  the  statute  by  the  plaintiff  in  that  case.  In  the 
case  of  Missano  v.  City  of  New  York,  160  N.  Y.  123,  54  N.  E.  744. 
the  notice  under  discussion  complied  with  the  statute,  but  the  stat- 
ute required  that  it  be  filed  in  the  corporation  counsel's  office.  The 
notice  was  filed  by  the  plaintiff  with  the  comptroller,  and  by  him 
sent  to  the  office  of  the  corporation  counsel,  who  upon  its  receipt 
filed  it  in  his  office.  He  notified  the  claimant  to  appear  for  exam- 
ination, and  examined  him,  with  reference  to  the  claim  he  had  thus 
presented.  Such  filing  was  deemed  by  the  court  of  appeals  suffi- 
cient, because  of  the  fact  that  the  corporation  counsel  received 
and  filed  the  notice;  and  it  was  held  to  be  unimportant  that  he 
got  it  from  the  comptroller,  rather  than  from  the  plaintiff  in  the 
action.  But  as  we  have  seen  in  the  case  at  bar  there  was  no  at- 
tempt on  the  part  of  the  plaintiff  to  comply  with  the  requirements 
of  the  statute  to  which  attention  has  been  called,  and  there  was 
no  understanding  on  the  part  of  the  city  clerk  that  it  had  been 
complied  with,  or  that  the  plaintiff  intended  or  was  attempting  to 
comply  with  the  same.  The  facts  of  the  case  are  analogous  to  the 
facts  in  Babcock  v.  Mayor,  etc.,  56  Hun,  196,  9  N.  Y.  Supp.  368.  In 
that  case  the  action  was  based  on  negligence.  The  plaintiff  had 
filed  a  claim,  as  required  by  the  charter  of  the  city  of  New  York, 
with  the  comptroller,  for  audit  and  payment.  The  claim  was  sent 
to  the  corporation  counsel  for  the  purpose  of  having  the  claimant 
examined  as  authorized  by  section  123  of  the  charter,  of  the  city 
of  New  York.  The  notice  of  intention  required  by  chapter  572  of 
the  Laws  of  1886  to  be  filed  with  the  corporation  counsel  was  not 
filed,  and  it  was  contended  that  there  was  nothing  in  the  act  which 
prevented  compliance  with  the  provisions  of  both  acts  by  a  single 
notice,  and  that,  as  the  act  did  not  specify  who  should  file  the  claim 
with  the  law  officer,  the  sending  it  to  him  by  the  comptroller  was 
a  filing  with  him,  and  a  substantial  compliance  with  the  statute. 
The  court  said: 

"But  the  difficulty  with  this  position  of  the  plaintiff  Is  that  she  did  not 
pretend  to  comply  with  the  requirements  of  the  act  of  1886  by  the  notice 
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served  on  the  comptroller.  •  •  •  There  was  no  attempt  upon  the  part 
of  the  plaintiff  to  comply  with  the  provisions  of  the  act  of  lifiiti,  aud  sim- 
ply because  the  notice  happened  to  come  Into  the  possesaiou  of  the  cor- 
poration connsel  It  cannot  be  claimed  that  there  was  any  compliance  with 
the  act  of  1886." 

We  think  that  the  contention  of  the  learned  counsel  for  the  plain- 
tiff that  section  140  of  the  charter,  providing  that  no  action  shall 
be  maintained  against  the  city  unless  notice  be  filed  with  the  city 
clerk  of  an  intention  to  commence  an  action,  having  been  repealed 
by  chapter  172  of  the  Laws  of  1897,  a  compliance  with  the  provi- 
sions of  such  section  is  unnecessary,  is  untenable,  especially  in  view 
of  the  fact  that  chapter  172  of  the  Laws  of  1897  provides,  "All  exist- 
ing rights,  both  public  and  private,  under  prescribed  laws  are  here- 
by expressly  reserved."  It  follows  that  tbe  plaintiff's  exceptions 
should  be  overruled,  the  motion  for  a  new  trial  denied,  and  judgment 
ordered  for  the  defendant,  with  costs. 

Plaintiff's  exceptions  overruled,  motion  for  a  new  trial  denied, 
and  judgment  ordered  on  the  verdict,  with  costs.  .All  concor. 


(85  Misc.  Rep.  301.) 

VONELLlNa  T.  METROPOLITAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Term.    June,  1901.) 

Stbkbt  Ratlboad— Collision — CoirTRtBUTOBT  NsoLiesKCB. 

Where  the  driver  of  a  wagon  crosses  a  street-car  track  at  right  aogles, 
he  is  gunty  of  contributory  negligence  If  he  falls  to  look  for  cars  com- 
ing from  either  direction. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Eighth  dis- 
trict. 

Action  by  Hepry  Vonelling  against  the  Metropolitan  Street-Rail- 
way  Ck>mpany.  Judgment  for  plaintiff,  and  defendant  appeals.  Ee- 
versed.  

Argued  before  SCOTT,  P.  J,,  and  BEACH  and  FITZGERALD,  JJ. 

H.  A.  Robinson,  for  appellant. 
6.  Hambui^er,  for  respondent. 

PER  CURIAM.  The  only  testimony  to  support  the  claim  of  neg- 
ligence made  by  the  plaintiff  is  given  by  the  driver  of  his  wagon, 
which  was  struck  by  a  car  bound  south  on  the  east  line  of  defend- 
ant's tracks.    The  driver,  one  Fedesio,  testifies  as  follows: 

"Oct  6th,  at  half  past  seven,  as  I  was  going  over  across  Eighty-Sixth 
street  from  west  to  east,  crossing  the  tracks,  I  looked  uptown,  and  see  no 
car  in  sight.  As  I  was  over  it,  and  walking  the  horse  going  over  It,  I  was 
struck  by  a  car  behind,  and  knocked  the  horse  down,  and  knocked  the  wagon 
on  top,  and  I  and  the  boy  were  thrown  out." 

When  it  is  remembered  that  the  wagon  was  moving  from  west  to 
east,  and  was  struck  on  the  easterly  track  by  a  north-bound  car, 
there  was  contributory  negligence  upon  the  part  of  the  driver  from 
not  having  looked  to  the  southward,  from  whence  the  car  was  ap- 
proaching.   The  complaint^  for  that  reason,  should  have  been  dis- 
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missed.    Had  the  driver  looked  in  that  direction,  he  would  have  seen 
the  car,  which  at  least  was  in  plain  sight. 

Judgment,  reversed,  and  new  trial  ordered,  with  costs  to  abide 
event. 


(35  Misc.  Bep.  234.) 

DIBHIi  V.  ROBINSON. 

(Supreme  C!onrt,  Special  Term,  New  York  County.    June,  IflOl.) 

L  Answer— Amendmknt. 

A  motion  by  defendant  to  amend  his  answer  will  be  denied  where  he 
does  not  make  the  a£Qdavit  for  the  motion,  nor  verify  the  answer,  and 
no  reason  therefor  is  shown. 
i.  Sake— Delay. 

A  motion  to  amend  an  answer,  but  denying  matter  theretofore  admit- 
ted, not  made  until  the  case  Is  on  the  day  calendar  for  trial,  will  be  de- 
nied. 

Action  by  Julia  Diehl,  administratrix,  against  Andrew  Bobinson. 
Application  by  defendant  to  amend  answer.    Denied. 

Browne  &  Sheehan  (Frederick  W.  Block,  of  counsel),  for  plaintiff. 
Nadal,  Smyth  &  Carrere  (L.  Sidney  Carrere,  of  counsel),  for  defend- 
ant. 

BLANCHABD,  J.  This  is  an  application  by  defendant  for  leave  to 
amend  his  answer  by  withdrawing  therefrom  an  admission  as  to  the 
elevators  being  in  charge  of,  and  under  the  control  of,  and  operated 
and  managed  by  defendant,  his  agents,  servants,  and  employ^,  and 
substituting  therefor  a  denial  thereof.  The  proposed  amended  an- 
swer is  not  verified  by  the  defendant,  nor  does  the  defendant  make 
the  affidavit  upon  which  the  motion  is  made.  Neither  do  the  mov- 
ing papers  disclose  any  reason  why  the  afltidavit  is  not  made  by  de- 
fendant. The  motion,  therefore,  must  be  denied.  Abom  v.  Waite 
(Sup.)  30  Misc.  Rep,  317,  63  N.  Y.  Supp.  399.  Besides,  I  am  con- 
vinced, from  a  careful  consideration  of  the  facts  presented  on  this 
motion,  that  to  allow  the  amendment  permitting  defendant  to  deny 
that  which  he  has  previously  admitted,  and  upon  which  admission 
plaintiff  has  rested  down  to  the  present  time,  the  case  being  on  the 
day  calendar  for  trial,  would  not  be  "in  furtherance  of  justice,"  as 
provided  by  section  723  of  the  Code.  Smith  v.  City  of  Athens,  74 
Hun,  26,  26  N.  Y.  Supp.  180.  The  motion  must  be  denied,  with  f  10 
costs. 

Motion  denied,  with  |10  costs. 


(35  Misc.  Bep.  296.) 

HUHNA  V.  THEIiLER. 
(Supreme  Court,  Appellate  Term.    June,  1901.) 

L   FUNEBAL  EXPEKSEB— LlABtlilTV  OF  ESTATE. 

Where  deceased  leaves  property,  resort  should  first  be  had  to  tt  to  ra> 
cover  for  funeral  expenses. 

&  SAHB— £VIDRRCE. 

In  an  action  by  an  undertaker  to  recover  on  allied  contract  with  de- 
fendant to  pay  the  funeral  charges  of  one  by  whom  he  had  been  adopted. 
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defendant  can  show  that  deceased  left  an  estate  which  Is  primarily  lia- 
ble 

Appeal  from  municipal  coart,  borough  of  Manhattan,  Third  dis- 
trict. 

Action  by  Anthonj  Huhna  against  Cornell  A.  Theller.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Reversed. 

Argued  before  SOOTT,  P.  J.,  and  BEACH  and  FITZGERALD,  JJ. 

Lansing  &  Roake,  for  appellant. 
Greorge  Malraison,  for  respondent. 

PER  CURL\JM.  This  is  an  action  by  an  undertaker  to  recoyer  the 
charges  connected  with  the  funeral  of  one  Arnold  Theller,  to  whom 
the  defendant  bore  the  relation  of  an  adopted  son.  It  appears  that 
the  defendant  called  at  plaintiff's  place  of  business,  and  notified 
plaintiff's  employ^  to  go  up  to  the  house  in  which  the  deceased  had 
died.  On  the  next  day  defendant  gave  plaintiff  instructions  as  to 
what  sort  of  a  funeral  he  wished  to  have.  Arnold  Theller,  the  de- 
ceased, was  not  liviag  with  the  defendant,  but  with  friends  named 
Hahn.  On  the  trial  the  defendant  made  repeated  offers  to  show  that 
Arnold  Theller,  the  deceased,  had  left  an  estate.  All  those  offers 
were  rejected,  and  in  this  we  think  error  was  committed.  Funeral 
charges  are  primarily  a  charge  against  the  estate  of  a  deceased  per- 
son, and,  where  such  an  estate  is  left,  resort  should  first  be  had  to  it. 
Patterson  v.  Patterson,  59  N.  Y.  574, 17  Am.  Bep.  384.  It  was  there- 
fore pertinent  to  show  that  the  deceased  had  left  an  estate  out  of 
which  recovery  could  be  had.  It  was  claimed  on  the  part  of  the 
defendant  that  he  engaged  the  undertaker  at  the  request  of,  and  as 
the  representative  or  agent  of,  the  Hahns,  in  whose  house  the  de- 
cedent had  died.  To  sustain  this  defense,  defendant  was  asked  as 
to  any  conversation  with  either  of  them  before  he  went  to  engage 
the  undertaker.  This  evidence  was  excluded.  Near  the  close  of  the 
trial  the  justice  himself  called  Mrs.  Hahn  to  the  witness  stand,  and 
questioned  her  about  the  very  conversation  concerning  which  he  had 
refused  to  permit  the  defendant  to  testify.  It  may  be  that  the  de- 
fendant made  himself  personally  liable  to  plaintiff  in  the  event  that 
the  deceased  left  no  estate,  or  that  for  any  reason  the  bill  could  not 
have  been  collected  out  of  the  estate.  The  plaintiff  should,  however, 
have  first  resorted  to  the  estate,  if  there  was  any,  and  have  shown 
why  he  had  not  collected  from  that  source. 

judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide 
the  event. 


(36  Misc.  RepL  226.) 

OERKEN  v.  HAIili. 

(Snpreme  Court,  Special  Term,  New  Tork  Oonnty.    June,  1001.) 

LAIIDI.ORD— Repairs  or  Buildino— Injunction. 

A  landlord,  being  about  to  add  several  Btorles  to  his  dwelling,  will  not 
be  restrained  from  erecting  a  wooden  bridge  in  front  of  a  caf6  leased 
by  bim  at  the  suit  of  the  tenant,  because  interfering  to  some  extent  with 
the  tenant's  easements  of  light  and  access,  where  the  bridge  is  required 
by  the  bnlldlng  code  of  the  city,  and  is  essential  to  building  operations. 

71  N.T.S.-48 
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Action  by  Frederick  Gerken  against  Charles  W.  Hall.    Motion  to 
continue  injunction  denied, 

Lemuel  Skidmore,  for  plaintiff. 

McCrea,  Somerrille  &  Taylor,  for  defendant. 

BLANCHAKD,  J.  The  plaintiff,  the  lessee  of  a  store  of  defend- 
ant known  as  "No.  138  Nassau  Street,"  in  the  city  of  New  York,  seeks 
to  continue  the  temporary  injunction  restraining  the  defendant,  the 
owner  of  the  building  situated  at  the  northeasterly  comer  of  Nas- 
sau and  Beekman  streets,  known  as  the  "Morse  Building,"  from  erec* 
ing  a  wooden  bridge  or  structure  in  front  of  the  demised  premis'a 
occupied  by  plaintiff  as  a  first-class  caf^  and  barroom.  It  appe^'ra 
that  the  defendant,  being  desirous  of  making  certain  alterationr  to 
his  said  building  and  by  adding  several  stories  to  its  height,  hab  be- 
gun, and  in  large  part  completed,  a  heavy  wooden  bridge  or  structure 
around  the  two  sides  of  said  building,  fronting  on  Nassau  and  Beek- 
man streets,  a  part  thereof  being  directly  in  front  of  the  premises 
occupied  by  the  plaintiff.  This  structure  is,  however,  but  temporary 
in  its  nature,  and  is  placed  there  for  the  protection  of  those  who  have 
occasion  to  use  the  street  during  the  couree  of  the  bmlding  opera- 
tions. Under  the  regulations  of  the  building  department,  the  de- 
fendant must  erect  such  a  structure  if  he  desires  to  make  the  pro- 
posed alterations  and  additions  which  he  has  undertaken.  Section 
80  of  the  building  code,  enacted  pursuant  to  section  647  of  the  Great- 
er New  York  charter. 

It  is  contended  by  the  plaintiff  that  this  proposed  wooden  bridge 
will  seriously  impair  his  enjoyment  of  the  demised  premises,  by  cut- 
ting off  his  light  and  air  to  a  great  extent,  and  by  lessening  the  value 
of  his  leasehold,  in  that  ingress  and  egress  will  be  made  more  diffi- 
cult, and  the  view  of  the  premises  to  passers-by  will  be  obstructed. 
This  may  be  true  to  a  certain  extent,  although  it  is  denied  by  defend- 
ant. Nevertheless,  I  am  far  from  satisfied  that  the  injuries,  if  any, 
which  will  result  to  plaintiff  by  the  completion  and  maintenance  of 
the  structure  as  proposed,  will  be  of  an  irreparable  character,  or  such 
that  plaintiff  has  no  adequate  remedy  at  law  therefor.  Besides,  de- 
fendant claims  that  plaintiff  was  informed  of  the  proposed  alterations 
before  making  the  lease,  and  of  the  nature  and  character  of  the  struc- 
tare  of  which  he  now  complains.  Itfis  not  claimed  by  plaintiff  that 
the  wooden  bridge  is  more  cumbersome  than  the  exigencies  of  the 
case  or  the  requirements  of  the  law  demand,  nor  that  plaintiff's  rights 
as  tenant  are  being  impaired  to  any  greater  extent  than  is  absolutely 
necessary.  A  continuance  of  the  injunction,  under  the  circumstan- 
ces of  this  case,  would  seem  to  me  to  work'  a  greater  hardship  to  de- 
fendant than  the  vacation  of  it  would  to  plaintiff.  In  such  a  case, 
under  the  authorities,  the  injunction  should  not  be  continued.  Trus- 
tees, etc.,  v.  Thacher,  87  N.  Y.  317,  41  Am.  Kep.  365;  St.  Regis  Pa- 
per Co.  V.  Santa  Clara  Lumber  Co.,  55  App.  Div.  225,  232,  67  N.  Y. 
Supp.  149;  McSorley  v.  Gomprecht  (Super,  N,  Y.)  26  N.  Y.  Supp.  917. 
It  would  be  establishing  a  dangerous  precedent  to  grant  an  injanc- 
tion  in  every  case  where,  as  here,  the  possible  rights  and  privileges 
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of  a  tenant  are  temporarily,  but  not  unnecessarily,  interfered  with 
by  proposed  alterations  and  iinprorements  to  the  landlord's  build- 
ing, even  though  the  tenant  may  suffer  some  damage  thereby.  To 
hold  other-wise  would  seriously  aifect  future  building  operations,  and 
timely  and  necessary  improvements  of  buildings.  "It  certainly  is  not 
the  doctrine  of  courts  of  equity,"  says  Judge  Danforth  in  his  opinion 
in  the  case  of  Trustees,  etc.,  v.  Thacher  (page  317,  87  N,  Y.,  and  page 
367,  41  Am.  Bep.),  "to  enforce,  by  its  peculiar  mandate,  every  con- 
tract, in  all  cases.  *  •  *  It  gives  or  withholds  such  decree  ac- 
cording to  its  discretion,  in  view  of  the  circumstances  of  the  case." 
So,  in  the  present  case,  I  deem  it  inequitable  to  continue  the  injunc- 
tion, and  the  motion  must  be  denied,  with  f  10  costs  to  defendant  to 
abide  the  event,  and  the  injunction  heretofore  granted  vacated. 

Motion  denied,  with  f  10  costs  to  abide  event,  and  injunction  va- 
cated. 


(35  Misc.  Rep.  285.) 

DICKINSON  V.  EARI.B  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1901.) 

I.  Repbbee—Rbport— Fraudulent  Contract. 

Where  a  referee  makes  a  bargain  with  a  stenographer,  upon  a  refer- 
ence to  him,  for  a  share  of  the  fees  payable  to  the  stenographer,  the  re- 
port of  the  referee  will  be  set  aside,  as  such  contract  la  a  fraud  on  the. 
parties. 

ti  Sake— Fbbs. 

Where  the  amount  of  the  fees  of  a  referee  has  been  left  open  at  the 
commencement  of  the  case,  and  after  the  case  was  closed  he  attempts  to 
have  hla  fees  fixed  by  stipulation  at  $20  for  each  hearing,  adjournment, 
or  day  of  deliberation,  and  one  party  refuses  to  sign  the  stipulation, 
and  thereafter  he  reports  In  favor  of  the  party  who  signed  the  stipula- 
tion and  paid  the  fees,  the  report  will  be  set  aside. 

Action  by  Charles  C.  Dickinson,  assignee,  against  Eugene  M. 
Sarle  and  others.  Motion  to  set  aside  referee's  report  and  vacate 
a  judgment  entered  thereon,  and  for  an  order  appointing  another 
referee  to  hear  and  determine.    Granted. 

Affirmed  in  71  N.  Y.  Supp.  227. 

H.  D.  Luce,  for  plaintiff. 

Truax  &  Crandall,  for  defendant  Eugene  M.  Earle. 

Cardozo  Bros.,  for  defendant  W.  Pell  Earle. 

FREEDMAN,  J.  This  is  a  motion  for  an  order  vacating  and  set- 
ting aside  the  referee's  report  herein,  filed  March  30,  1901,  and  va- 
cating a  judgment  entered  upon  said  report,  and  directing  the  clerk 
to  cancel  the  docket  thereof,  by  reason  of  the  acts  of  the  referee, 
and  for  an  order  appointing  another  referee  herein  to  hear,  try,  and 
determine  the  issues  in  this  action.  This  motion  is  based  upon  acta 
of  alleged  misconduct  on  the  part  of  the  referee  appointed  to  hear 
and  determine  and  fix  the  amount  of  compensation  and  expenses 
which  should  be  allowed  the  plaintiff  herein  as  assignee  of  the  de- 
fendants. The  commission  of  the  acts  charged  is  not  denied.  In 
fact,  an  aflSdavit  made  by  the  referee  on  an  appeal  taken  by  hin» 
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from  a  taxation  of  bis  fees  is  made  a  part  of  the  moving  papers  on 
this  motion,  in  which  affidavit  he  substantially  admits  the  offenses 
of  which  he  is  accused,  and  shows  an  entire  unconsciouBness  of  the 
ethics  of  his  profession,  and  a  total  disregard  of  the  consequences 
of  his  improper  conduct.  The  history  of  the  litigation  in  this  action, 
with  its  interruptions,  adjournments,  and  expenses,  has  been  gone 
into  at  considerable  length  by  the  respective  parties  herein,  each  side 
charging  the  other  with  the  practice  of  dilatory  tactics;  but,  for 
the  purpose  of  the  determination  of  this  motion,  a  reference  to  only 
a  portion  thereof  need  be  made. 

The  referee  herein  was  appointed  on  May  26,  1898.  A  long  and 
bitter  litigation  ensued.  Nearly  three  years  were  taken  up  in  hear- 
ings had  at  various  times.  At  the  first  hearing  before  the  referee 
the  plaintiff's  attorney  proposed  that  a  stipulation  be  entered  into 
to  the  effect  that  the  referee  might  fix  the  amount  of  his  own  fees. 
The  attorney  for  one  of  the  defendants  suggested  that  any  such  stipu- 
lation would  be  without  legal  effect,  unless  the  per  diem  compensa- 
tion was  stated  therein.  A  stipulation  was  finally  dictated  and  en- 
tered in  the  minutes,  but  not  signed  by  any  of  the  parties,  to  the 
effect  that  the  referee  might  fli  such  fees  for  himself  as  might 
be  reasonable,  and  in  so  doing  should  not  be  limited  to  the  statutory 
fees;  no  mention  being  made  of  any  per  diem  charge.  After  the 
testimony  was  all  taken  and  submitted  to  the  referee  for  his  deci- 
sion, and  before  such  decision  was  rendered,  he  called  at  the  office 
of  one  of  the  defendants'  attorneys  and  presented  a  written  stipu- 
lation fixing  the  amount  of  his  fees  at  the  sum  of  |20  per  day  for 
each  day  spent  on  the  hearing  and  in  the  examination  of  the  case 
and  of  briefs  of  counsel,  and  for  each  adjournment.  When  this  stip- 
ulation was  so  presented,  the  referee  stated  that  the  plaintiff's  at- 
torney was  willing  to  sign  it.  The  defendants'  attorneys  refused  to 
sign  such  stipulation.  On  March  30,  1901,  the  referee  filed  his  re- 
port, in  which  he  fixed  the  amount  of  his  fees  at  the  sum  of  f5,180. 
He  made  oath,  upon  the  taxation  of  the  costs  herein,  that  there 
were  97  days  on  which  evidence  was  taken  and  68  adjournments, 
and  that  in  examining  the  testimony  and  the  briefs  of  counsel  and 
preparing  his  report  he  spent  94  days.  For  this  total  of  253  days 
he  charged  f  20  per  day.  It  appears  that  the  plaintiff  consented  to, 
and  paid  the  referee,  the  amount  claimed  by  him.  The  clerk  subse- 
quently reduced  the  amount  to  flO  per  day,  and  upon  an  appeal 
from  such  reduction  by  the  clerk  the  special  term  overruled  the  ap- 
peal; and  Mr.  Justice  O'Gorman,  before  whom  all  the  facts  were 
laid,  said,  among  other  things,  "The  criticism  of  defendants'  coun- 
sel that  the  fees  charged  were  extravagant  and  exorbitant  finds 
ample  justification  in  the  papers  used  on  this  motion."  It  further 
appears  that  thereafter,  and  some  time  in  April,  1901,  one  of  the 
defendants'  attorneys  met  Mr.  George  A.  Haynes,  who  had  acted 
as  stenographer  during  the  latter  portion  of  the  trial,  and  in  con- 
versation with  him  learned,  for  the  first  time,  of  a  secret  under- 
standing and  agreement  entered  into  and  existing  between  the  ref- 
eree and  the  stenographers  who  had  taken  the  testimony  in  the 
case,  by  which  the  referee  was  to,  and  did,  receive  a  part  of  the 
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stenographers'  fees.  Under  a  stipulation  between  the  parties,  one- 
half  of  the  stenographers'  fees  was  to  be  paid  by  each  party,  as  the 
trial  progressed,  and  the  payments  of  the  prevailing  party  were  to  be 
taxed  as  part  of  the  costs  and  entered  in  the  judgment.  The  total 
amount  of  the  stenographers'  fees  was  $2,446.96.  As  to  the  fact 
that  the  agreement  aforesaid  was  made,  there  is  no  question.  Mr. 
Haynes,  who  refused  to  sign  or  verify  an  affidavit  stating  the  facts 
as  to  such  agreement,  was  ordered  to  appear  before  a  referee  ap- 
pointed for  that  purpose,  and  his  deposition  was  taken.  This  depo- 
sition not  only  establishes  the  truth  of  the  existence  of  such  an 
agreement,  but  the  payment  of  the  referee's  portion  of  such  fees 
by  checks  sent  the  referee,  and  also  a  letter  from  such  referee  de- 
manding his  share  of  said  fees.  Haynes  testifies  that  the  stenog- 
rapher first  employed,  who  is  now  dead,  was  a  man  named  Copp; 
that  Copp  became  ill  and  unable  to  attend  the  trial;  that  he 
(Haynes)  was  employed  as  a  substitute;  that  when  he  first  saw  the 
referee  the  latter  said,  "I  suppose  you  know  the  understanding  be- 
tween Copp  and  me;"  and  that  he  (Haynes)  replied  he  "knew  of  no 
understanding."  The  conversation  that  ensued  is  stated  in  said 
deposition  to  have  been  as  follows: 

"The  referee  said,  'Well,  Copp  gives  me  one-third  of  his  fees.'  Q.  What 
did  he  say  he  wished  you  to  do  in  the  matter?  A.  I  said,  'I  cannot  do  any 
such  thing  as  that'  That  is  a  thing  I  would  not  think  of  doing.  I  never 
paid  a  referee  any  commission  at  all.  *  *  *  Q.  What  was  the  amount 
he  stated?  A.  One-third  of  the  stenographers'  bill.  Q.  Did  you  subsequently 
make  an  arrangement  with  Mr.  O'Brlan  about  a  share  of  your  fees?  A.  I 
told  blm  that  I  considered  I  was  doing  tbe  case  for  Mr.  Copp;  I  was  taking 
bis  place;  and  that  the  best  I  could  do  in  anything  of  that  kind  would  be  to 
allow  Mr.  Copp,  or  whoever  represented  him,  one-third  of  the  first  copy. 
•  •  •  Q.  And  now,  so  that  the  court  may  understand,  what  Is  meant  by 
'one-third  of  the  first  copy'?  A.  The  first  copy  In  a  case  Is  charged  at  the 
rate  of  twenty-five  cents  a  folio.  The  second  or  subsequent  copies  are  char- 
ged at  the  rate  of  five  cents  a  folio.  I  told  Mr.  O'Brlan  that  I  would  allow 
him,  or  at  least  Mr.  Copp,  because  I  could  not  consider  myself  as  allowing 
anything  to  a  referee,  one-third  of  the  first  copy  only,  and  nothing  further 
than  that  Q.  What  did  Mr.  O'Brlan  say?  A.  He  said,  'AH  right,  then,  if 
that  is  the  best  yon  can  do,  we  will  settle  it  at  that'  *  *  *  Q.  Did  he 
say  this,  That,  If  you  were  employed,  he  would  expect  you  to  do  the  same 
as  the  other  stenographer  had  done'?  A.  Oh,  he  made  that  very  plain.  Q. 
And  gave  you  to  understand  that  you  would  not  get  the  Job  unless  you  did 
so?    A.  Oh,  yes;  he  made  that  very  plain." 

Nor  is  this  all  the  testimony  bearing  on  that  subject.  A  portion 
of  the  affidavit  before  referred  to,  made  by  the  referee,  and  used 
on  the  motion  for  a  retaxation  of  his  fees,  is  as  follows: 

"That  he  Is  the  referee  duly  appointed  In  the  above-entitled  action,  to  hear, 
try,  and  determine  the  same.  That  some  time  previous  to  deponent's  ap- 
pointment as  referee  In  this  action  he  was  appointed  referee  in  another 
matter.  That  one  Samuel  Watters  was  in  the  oflice  with  deponent  In  the 
Mail  &  Express  Building,  203  Broadway,  and,  knowing  of  this  reference,  said 
to  deponent  that  he  knew  of  a  good  stenographer, — one  who  would  do  good 
work,  and  'would  be  willing  to  give  up  a  portion  of  his  fees.'  That  there- 
upon deponent  said  to  Watters,  'Send  the  man  to  me.'  That  thereafter  a 
gentleman  came  to  deponent  and  Introduced  himself  as  a  Mr.  Copp,  the 
stenographer  referred  to  by  the  aforesaid  Watters.  That,  after  some  talk 
about  the  amount  of  work  there  might  be  In  the  reference  (not  however,  this 
reference),  the  said  Copp  then  said  to  deponent  relative  thereto,  'I  will  allow 
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^ou  one-third  of  my  fees.'  Afterwards,  and  upon  being  appointed  referee  In 
tbl8  case,  Mr.  Copp  commenced  to  take  testimony  In  this  case,  and  continued 
until  be  was  unable  longer  to  do  so  because  of  111  health.  He  then  informed 
me  that  he  would  send  to  me  Mr.  Haynes,  a  competent  stenographer  to  go 
on  with  the  work.  He  further  said  that  he  had  or  that  be  would  explain  to 
Mr.  Haynes  the  arrangement  betn'een  him  and  deitonent,  and  would  get 
Haynes  to  consent  thereto.  That,  at  the  hearing  following  in  this  case,  Mr. 
Haynes  appeared  and  took  testimony.  At  the  end  of  the  hearing,  or  some 
time  afterwards,  deponent  asked  Haynes  If  Mr.  Copp  had  told  him  of  the 
arrangement  between  him  and  deponent,  to  which  Mr.  Haynes  replied  he  had 
not,  or  that  In  substance.  He  said  further  that  he  wanted  to  know  whether 
•or  not  be  was  to  continue  taking  testimony  in  the  case,  regardless  whether 
or  not  Mr.  Copp's  health  would  permit  him  to  return.  Depon^it  then  said  to 
liim  that,  owing  to  Mr.  Copp's  unfortunate  condition,  he  did  not  think  It  wise 
to  continue  hlra  again,  lest  he  break  down  in  health,  and  Mr.  Haynes  might 
consider  himself  the  stenographer  in  the  case  until  the  finish,  as  under  no 
circumstances  would  deponent  reinstate  Mr.  Copp,  because  of  his  fear  that  he 
might  again  collapse.  Then  Mr.  Haynes  said,  'What  was  the  arrangement 
that  you  had  with  Mr.  Copp?*  Deponent  replied  to  that,  that  Mr.  Copp  had, 
without  any  solicitation  on  the  part  of  depotient,  agreed  to  give  deponent  one- 
third  of  his  fees.  Then  Mr.  Haynes  said,  'Well,  as  long  as  I  know  I  am  to 
be  stenographer  in  the  case,  I  will  give  one-third.'  Depon^it  further  says 
that  at  no  time  or  place  did  he  say  to  Mr.  Haynes  that,  unless  he  consented 
to  the  arrangement  that  had  been  made  between  deponent  and  Mr.  Copp,  that 
lie  <Hayne8)  could  not  act  as  such  stenographer." 

This  agreement  was  fulfilled.  From  time  to  time  Haynes  paid 
•the  referee  his  stipulated  proportion  of  the  fees.  One  check  of  f  100 
was  produced  and  annexed  to  the  deposition,  and  upon  the  occaaion 
when  the  defendants  had  paid  their  share  of  the  stenographers'  bill 
in  full  the  referee  wrote  the  following  letter: 

"My  Dear  Haynes:  Congratulations.  Am  damned  hard  up.  Wish  you 
would  send  me  check  indorsed  correct  as  to  indorsement  I  make  8,137 
rollos,  at  8%,  $511.06,  of  which  I  have  had  $29Qt  leaving  $215.08.  Send  me 
check,  so  that  I  get  It  to-morrow  mociUng. 

"Yours,  sincerely,  M.  O'Brian." 

As  testified  to  by  Mr.  Haynes,  the  cause  for  the  congratulations 
with  which  the  foregoing  letter  opens  was  the  receipt  by  Haynes 
4)f  the  Anal  payment  that  was  due  on  his  bill  from  the  defendants. 

Although  the  referee  denies  that  he  ever  suggested  to  either  of 
the  stenographers  that  they  should  pay  him  any  portion  of  their 
fees,  such  denial  has  but  little  bearing  upon  the  main  question  in- 
yolved  herein,  and,  in  view  of  his  own  sworn  statement  that  he 
actually  sought  for  a  man  whom  he  had  been  told  "would  be  willing 
to  give  np  a  portion  of  his  fees,"  that  he  directed  his  informant  to 
'^end  me  the  man,"  and  the  proof  of  the  receipt  by  him  of  over 
.'f^OO  paid  by  Haynes  out  of  the  fees  paid  to  Haynes,  such  denial 
is  worthy  of  but  little  credit  The  plaintiff  herein  does  not  in  any 
way  attempt  to  defend  the  referee  in  this  most  extraordinary  con- 
duct. He  gives  a  long  history  of  the  case,  states  the  large  amount 
of  expense  already  incurred,  and  the  additional  time  and  expense  a 
new  trial  would  entail,  and  claims  that  he  is  innocent  of  wrong- 
>doing,  and  that  the  fact  that  the  stenographers  made  a  private  ar- 
Tangement  for  giving  the  referee  a  share  of  their  fees  should  not 
affect  the  legal  rights  of  the  plaintiff,  and  that  such  agreement  has 
had  no  effect  upon  the  rights  and  interests  of  the  litigants,  nor  in- 
fluenced the  action  of  the.  referee  in  any  way.    There  can  be  no 
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question  but  that  this  litigation  has  been  long,  costly,  and  vexatious, 
and  that  a  new  trial  will  cause  delay  and  additional  expense;  but 
all  the  reasons  urged  by  the  plaintiff  as  grounds  for  refusing  to  grant 
the  relief  asked  for  by  this  motion  shrink  into  comparative  insignifi- 
cance when  we  consider  the  other  side  of  the  question.  Here  is  a 
sworn  officer  of  the  law,  who  stands  pro  hac  vice  as  judge  of  this 
court,  and  makes  a  bargain  at  the  beginning  of  a  case  with  the 
stenographer  for  a  share  of  the  fees  to  be  paid  for  copies  of  the 
testimony.  That  such  an  agreement  constitutes  wrongdoing  on  the 
part  of  the  referee,  tends  to  unduly  prolong  the  reference,  contributes 
towards  the  admission  of  irrelevant  and  immaterial  evidence,  casts 
suspicion  upon  the  fairness  and  impartiality  of  the  referee,  and  is 
a  fraud  and  an  imposition  upon  the  parties,  needs  no  argument. 
Such  a  pernicious  and  vicious  practice  cannot  be  permitted  to  go 
unnoticed.  The  reservation  of  a  secret  profit  by  one  who  occupies  , 
a  trust  position  is  recognized  as  an  act  of  fraud,  not  only  by  the 
courts,  but  by  all  known  standards  of  honor;  and  the  courts  can- 
not afford  to  exact  a  lower  degree  of  fidelity  and  a  lesser  standard 
of  honor  in  one  of  its  officers  who  has  been  authorized  to  sit  in  the 
capacity  of  a  judge,  merely  because  it  will  create  additional  expense 
by  a  refusal  to  indorse  such  behavior. 

The  plaintiff  says  in  his  brief  that  this  is  a  pioneer  case,  that 
there  are  no  cases  reported  in  the  books  that  parallel  the  question 
here  submitted,  and  that,  in  all  cases  in  which  a  referee's  report 
has  been  set  aside,  it  has  been  upon  the  ground  of  misconduct  by 
the  referee  with  one  of  the  parties,  or  improper  claims  or  demands 
made  by  the  referee  with  reference  to  his  report.  Hoping  and  as- 
suming that  this  is  the  first  case  of  this  character  upon  record,  a 
reference  to  a  few  cases  involving  the  same  general  principle  will 
show  the  manner  in  which  the  courts  have  heretofore  decided  ques- 
tions of  this  nature,  viz: 

"The  question  here  was  not  whether  the  referee  was  guilty  of  actual  cor- 
ruption, but  whether  the  fairness  of  his  decision  was  Justly  questioned.  It  Is 
the  set  law  of  this  state  that  any  indiscreet  action  of  a  referee,  from  which 
Improper  inferences  can  be  drawn,  suffices  to  set  aside  his  report." 

Keynolds  v.  Moore,  1  App.  Div.  106,  108,  37  N.  Y.  Supp.  72;  Yale 
r.  (iwinits,  4  How.  Prac.  253;  Dorlon  v.  Lewis,  9  How.  Prac.  4; 
Roosa  V.  Road  Co.,  12  How.  Prac.  297;  Greenwood  v.  Marvin,  29 
Hun,  99;  Carroll  v.  Lufldns,  Id.  17;  Burrows  v.  Dickinson,  35  Hun, 
492;   Livermore  v.  Bainbridge,  14  Abb.  Prac.  (N.  S.)  227. 

In  Roosa  v.  Road  Co.  the  court  said: 

"But  it  is  scarcely  less  Important  that  the  conduct  of  those  to  whom  Its 
administration  is  intrusted  should  be  such  as  to  furnish  those  who  litigate  no 
just  grounds  for  suspicion." 

In  the  case  of  Leonard  v.  Mulry,  93  N.  Y.  392,  the  referee,  after 
filing  his  report,  entered  into  an  agreement  with  the  successful  party 
whereby  his  fees  were  to  be  paid  out  of  the  proceeds  of  the  judg- 
ment when  collected.  It  was  held  that  this  was  ground  for  vacating 
his  report,  since  it  disqualified  him  from  settling  the  case,  and  gave 
him  an  interest  in  the  outcome.  The  court,  in  writing  the  opinion, 
says,  among  other  things: 
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"He  migbt  be  affected  by  It  nnconsdonsly,  and  the  rule  of  exclusion  has 
regard  not  so  much  to  the  motives  -which  In  any  given  case  may  be  supposed 
to  bias  the  judge,  as  to  the  apprehensions  or  even  the  overanxious  suspicions 
of  litigants,  and  the  preservation  of  confidence  In  the  administration  of  Jus- 
Uce." 

To  the  same  effect  is  the  decision  in  the  case  of  Fortunate  v.  City 
of  New  York,  31  App.  Div.  271,  274,  52  N.  Y.  Supp.  872. 

Nor  should  this  referee  escape  censure  for  the  course  pursued  by 
him  in  endeavoring  to  have  the  amount  of  his  fees  agreed  upon  by 
the  attorneys  for  the  respective  parties.  After  the  case  was  closed 
and  the  evidence  submitted  to  him  for  decision,  he  lays  before  the 
defendants'  attorneys  a  stipulation  fixing  his  fees  at  $20  per  day, 
not  only  for  every  session,  but  for  every  adjournment,  and  a  large 
number  of  days  claimed  by  him  to  have  been  spent  in  consideration 
of  the  case.  He  couples  with  his  demand  a  statement  that  the  at- 
torney for  the  plaintiff  is  willing  to,  and  does,  approve  of  such  a 
stipulation.  Upon  a  refusal  by  the  defendants'  attorneys  to  sign  the 
agreement,  a  report  is  made  in  favor  of  the  party  who  has  approved 
of  it,  and  the  fees  charged  therein  are  paid  by  the  plaintiff  at  the 
rate  of  $20  per  day  for  hearings,  consideration,  and  adjoarnments, 
— hearings  of  97  days,  68  adjournments,  and  94  days  in  examination 
of  testimony  and  preparing  report.  It  is  true  that  an  agreement 
was  entered  upon  the  minutes  at  the  commencement  of  the  trial 
that  the  referee  should  not  be  limited  to  his  statutory  fees,  but 
might  make  such  a  charge  as  was  rea^sonable  therefor;  but  it  cannot 
with  reason  be  said  that  such  stipulation  contemplated  the  charge 
for  every  adjournment,  at  the  same  comT)ensation  as  for  days  spent 
upon  the  hearings,  nor  did  it  contemplate  the  extraordinary  charge 
for  about  94  days  spent  in  the  examination  of  testimony  taken  at 
only  97  days  of  hearings.  Such  stipulation  so  entered  as  aforesaid 
furnishes  no  excuse  for  the  conduct  of  the  referee,  nor  for  making 
what  Mr.  Justice  O'Gorman  justly  characterizes  as  "extravagant  and 
exhorbitant"  charges.  These  acts  of  the  referee  can  hardly  be  dis- 
tinguished from  those  in  the  case  of  Greenwood  v.  Marvin,  29  Hun, 
99.  In  that  case  the  referee,  after  the  case  had  been  closed  and 
submitted  to  him,  and  before  he  had  decided  it,  applied  to  the  par- 
ties and  their  attorneys,  orally  and  by  letter,  to  have  his  fees  fixed 
at  a  sum  in  excess  of  the  sum  which  he  would  have  been  entitled 
to  receive,  if  they  were  determined  bv  the  statutory  rates,  and  sought 
to  procure  the  execution  of  a  stipulation  to  that  effect.  The  plain- 
tiff and  one  defendant  seemed  willing,  while  the  other  defendant 
refused,  to  execute  it.  Subsequently  the  referee  notified  the  defend- 
ant who  had  expressed  a  willingness  to  execute  the  stipulation  that 
he  would  deliver  the  report  to  him  on  receipt  of  a  sum  greater  than 
the  statutory  fees.  Thereafter  a  bond  ^nd  mortgage  were  given  the 
referee  by  said  defendant  and  his  son  to  secure  said  fees,  and  the 
report  was  delivered  to  him.  It  was  claimed  that  the  referee  had 
expressed  an  opinion  favorable  to  the  defendant  against  whom  he 
finally  decided.  It  was  held  that  the  court  properly  set  aside  the 
i-eport  and  the  judgment  entered  thereon.  In  the  opinion  the  court 
says: 
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"The  policy  of  the  law  In  guarding  jadldal  trials  from  evil,  and  appearance 
of  evil  as  well,  requires  that  such  conduct  as  has  been  disclosed  should  be 
condemned,  and  that  a  repoii:  following  such  conduct  should  be  set  aside,  and 
the  parties  remitted  to  another  trial.  Confidence  in  the  purity  of  the  admin- 
istration of  the  law  cannot  be  maintained  If  such  conduct  be  tolerated,  and 
reports  allowed  to  stand,  made  by  referees  who  start  negotiations  and  stipu- 
lations for  extra  statutory  fees  after  a  case  has  been  submitted  to  them. 
Referees  ought,  like  Jurors,  to  be  vigilant  to  avoid  evil;  to  avoid  taking  a  line 
of  condnct  which  may  affect  their  freedom  of  mind  and  neutrality  in  the  cases 
under  consideration.  Ex  parte  treaties  and  conversations  with  either  party 
as  to  any  fact,  point,  or  fee  ought  to  be  avoided.  Suitors  have  a  right  to  an 
unbiased  tribunal  approaching  the  delicate  duty  of  determining  the  facts 
and  the  law  in  a  case  uninfluenced  by  any  solicitude  or  efforts  to  secure  extra 
fees." 

It  is  clear  that  conrts  have  ever  been  ready  to  guard  the  rights 
of  parties,  to  protect  their  interests,  and  to  promptly  resent  any 
improper  or  even  suspicious  conduct  on  the  part  of  refei-ees.  The 
principle  involved  is  the  preservation  of  the  purity  and  integrity  of 
justice,  as  administered  by  the  courts,  and  the  maintenance  of  the 
rectitude  and  dignity  of  its  officers.  The  fact  that  the  plaintiff  has 
actually  paid  the  full  amount  of  the  referee's  fees  has  no  force.  The 
conrts  have  made  provision  for«  his  relief  in  a  case  of  this  kind. 
Duhrkop  y.  White,  13  App.  Div.  395,  43  N.  Y.  Supp.  190.  To  sus- 
tain this  judgment  would  be  equivalent  to  notifying  every  referee 
that  he  is  at  liberty,  by  extortionate  demands  and  secret  reserva- 
tions, to  enrich  himself  at  the  expense  of  the  litigants.  The  relief 
as  asked  for  by  this  motion  is  granted. 

Motion  granted. 


(36  Misc.  Rep.  2ei.) 

TRAYEIR  ▼.   SNYDBB   et   aL 

(Supreme  Court,  Appellate  Term.    June,  1901.) 

Contract  for  Bknepit  of  Third  Person— Right  of  Action. 

Where  a  purchaser  of  property  sold  at  receiver's  sale  enters  Into  a 
written  agreement,  under  seal,  with  the  receiver,  to  pay  the  expenses 
of  the  final  accounting  of  the  latter,  which  is  made  a  condition  In  the 
deed  to  the  property,  the  receiver's  attorney  may  maintain  an  action 
against  the  purchaser  for  an  allowance  afterwards  made  to  him  for  his 
services  in  such  final  proceedings,  though  he  had  not  been  retained  by 
the  receiver  when  the  contract  was  made. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Byron  Traver  against  Valentine  P.  Snyder  and  others. 
From  a  judgment  of  the  general  term  of  the  city  court  (69  N.  Y. 
Bnpp.  750)  affirming  a  judgment  for  plaintifiE  entered  on  direction 
of  the  court,  defendants  appeal.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BEACH  and  FITZGERALD,  JJ. 

Charles  M.  Whitney  (James  L.  Bishop,  of  counsel),  for  appellants. 
Byron  Traver,  in  pro.  per. 

PER  CURIAM.  In  the  year  1896,  Francis  Higgins  and  two  oth- 
ers were  appointed  temporary  receivers  in  a  proceeding  for  the  vol- 
untary dissolution  of  a  corporation  known  as  the  Archer  &  Pan- 
coast  Company.    Early  in  the  following  year  an  action  was  corn- 
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menced  for  the  foreclosure  of  a  mortgage  or  trust  deed  covering  the 
corporate  franchises,  premises,  and  property  of  said  corporation, 
and  in  this  action  the  same  receivers  were  appointed,  with  the  usual 
powers  of  receivers  in  foreclosure  actions.  A  judgment  of  fore- 
closure and  sale  was  duljr  entered,  and  after  the  requisite  adver- 
tisement the  properly  was  put  up  for  sale,  and  sold  to  one  Charles 
M.  Whitney  for  the  sum  of  $3o,U00.  This  sum  was  insufficient  to 
pay  all  the  expenses  of  the  receivership  and  tlie  foreclosure  suit, 
and  on  March  8,  1899,  an  agreement  was  entered  into  between  said 
Whitney  and  the  receivers.  This  agreement  recited  the  purchase 
by  Whitney;  the  fact  of  the  two  receiverships,  and  the  further  fact 
that  the  receivers  had  not  yet  accounted  and  been  discharged;  that 
for  certain  reasons  it  was  deemed  important  that  the  purchaser 
be  put  into  prompt  possession  of  the  property,  and  the  several  re- 
ceiverships be  terminated  as  speedily  as  possible;  that  the  prop- 
erty did  not  realize  at  said  sfde  sufficient  money  to  pay  and  dis- 
charge in  full  the  expenses  of  operating  the  same  under  said  re- 
ceiverships. Whitney  on  his  part  then  agreed,  among  other  things, 
that  he  would  "assume  and  pay  the  costs  and  expenses  of  the  ref- 
erence provided  for  in  said  judgment  of  foreclosure,  and  the  ex- 
penses of  the  accounting  and  discharge  proceedings  in  said  two  re- 
ceiverships of  the  said  parties  of  the  second  part,  as  and  when  the 
same  may  be  ascertained."  The  receivers,  upon  their  part,  agreed, 
among  other  things,  that  they  would  "do  all  and  every  thing  and 
things  w^hich  may  be  necessary  to  wind  up  said  receiverships."  On 
March  23, 1899,  the  receivers,  the  sheriff,  and  the  Archer  &  Pancoast 
Company  each  executed  an  appropriate  conveyance  to  the  defend- 
ants herein  (to  whom  Whitney  had  assipnied  his  bid),  so  that  all 
the  property  and  assets  of  said  company  became  vested  in  said  de- 
fendants. Each  of  said  conveyances  contained  the  following  clause: 
"Provided,  always,  and  these  presents  are  made,  executed,  and  delivered 
upon  the  express  condition,  that  In  the  event  that  said  purchase  price  of 
thlrty-flve  thousand  dollars  ($35,000)  Is  Insufficient  to  pay  and  discharge  In 
full  *  •  •  the  expenses  of  the  accouutln;;  and  discharge  proceedings  in 
said  two  receiverships,  •  •  •  according  to  the  terms  and  provisions  of 
the  said  agreement  of  March  8,  1899,  then,  and  in  that  case,  the  said  parties 
of  the  second  part,  their  administrators  or  assigns,  will  fully  pay  the  same." 

These  several  conveyances,  although  dated  March  23,  1809,  were 
not  recorded  until  March  10  and  12,  1900.  In  the  meantime  the 
receivers,  as  they  had  agreed  to  do,  took  steps  to  account  and  have 
themselves  discharged,  and  retained  and  employed  the  plaintiff  as 
their  attorney  in  such  proceedings.  Their  accounts  were  passed, 
and  they  were  discharged  as  receivers  in  the  voluntary  dissolution 
proceeding  by  a  final  oi-der  entered  on  October  9,  1900,  and  in  the 
foreclosure  proceeding  by  a  final  order  entered  on  November  9,  1900. 
By  the  former  order  the  sum  of  ?2,000  was  allowed  to  plaintiff  as 
compensation  for  his  services  rendered  to  the  receivers  in  pre- 
paring their  accounts,  and  upon  their  accounting  in  the  two  receiv- 
erships, no  allowance  being  made  to  him  in  the  final  order  in  the 
foreclosure  action.  It  is  for  this  sum  that  plaintiff  now  sues.  He 
rests  his  claim  upon  the  well-established  rule  laid  down .  in  I^aw- 
pence  v.  Fox,  20  N.  Y.  268,  that  an  action  lies  on  a  promise  made 
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by  defendant  upon  valid^  consideration  to  a  third  person  for  the 
benefit  of  plaintiff,  although  the  plaintiff  was  not  privy  to  the  con- 
sideration. The  defendants  strenuously  contend  that  the  plaintiff 
cannot  recover  upon  the  promise  made  by  the  defendants  to  the 
receivers  to  pay  the  expenses  of  the  accounting,  because,  as  they 
say,  the  promise  was  not  made  for  his  benefit,  inasmuch  as  that 
there  was  not  at  the  time  the  promise  was  made  any  existing  obli- 
gation in  his  favor  from  the  receivers,  or  any  certainty  that  such 
an  obligation  would  ever  arise,  or,  if  it  did  arise,  what  precise 
sum  would  ever  become  due  to  him  from  the  receivers.  It  is  un- 
doubtedly true  that  it  is  not  every  promise  made  by  one  person 
to  another,  from  the  performance  of  which  a  third  party  might  de- 
rive a  benefit,  that  will  give  a  right  of  action  to  such  thii-d  party. 
Garnsey  v.  Rogers,  47  N.  Y.  235,  7  Am.  Kep.  440.  The  promise 
must  have  been  entered  into  for  the  benefit  of  such  third  party, 
or  such  benefit  must  be  the  direct  and  natural  result  of  perform- 
ance, and  so  within  the  contemplation  of  the  parties,  and  the  prom- 
isee must  have  a  legal  interest  that  the  covenant  be  performed  in- 
favor  of  the  party  claiming  performance,  or  there  must  be  some 
obligation  or  duty  owing  from  the  promisee  to  the  party  to  be 
benefited  which  would  give  him  a  legal  or  equitable  claim  to  the 
benefit  of  the  promise  or  an  equivalent  from  the  promisee  per- 
sonally. Vrooman  v.  Turner,  69  N.  Y.  280,  25  Am.  Rep.  195;  Durn- 
herr  v.  Kau,  135  N.  Y.  219,  32  N.  E.  49.  Jl,  at  the  time  the  de- 
fendants adopted  Whitney's  promise  to  the  receivers  and  reiterated 
it,  the  plaintiff  had  already  been  retained  by  the  receivers  to  wind- 
up  their  receiverships  and  had  rendered  services  in  that  behalf, 
he  would  have  been  entitled  to  maintain  an  action  directly  against 
the  defendants,  under  the  most  stringent  limitations  which  have 
been  applied  to  the  rule  in  Lawrence  v.  Fox.  His  compensation 
would  have  been  a  necessary  part  of  the  expenses  of  the  account- 
ing and  discharge  proceedings,  and  thus  within  the  letter  of  the 
contract.  The  promise  would  have  been  made  for  his  benefit,  be- 
cause such  benefit  would  have  been  ^he  natural  and  direct  result 
of  the  performance  of  the  contract,  and  the  promisees,  the  receivers, 
would  have  had  a  legal  interest  that  the  promise  be  performed, 
because  the  rendition  of  service  to  them  in  the  proceedings  would 
have  created  an  obligation  from  them  to  the  plaintiff  giving  him  a 
claim  either  to  the  benefit  of  the  promise  or  to  an  equivalent  from 
the  receivers  themselves.  Does  the  sole  fact  that  the  plaintiff  had 
not  yet  been  retained  when  the  promise  was  made  prevent  bis 
availing  himself  of  the  rule  on  which  he  relies?  We  think  not.  It 
was  a  part  of  the  agreement  between  Whitney  and  the  receivers 
that  they  should  do  all  and  every  thing  and  things  which  might  be 
necessary  to  wind  up  the  receiverships,  and  it  was  recited  that 
it  was  deemed  to  be  important  that  the  receiverships  should  be  ter- 
minated as  speedily  as  possible.  They  could  only  be  terminated 
by  an  accounting  and  by  procuring  from  the  court  orders  passing 
the  accounts  and  discharging  the  receivers.  To  effect  this,  it  was 
necessary  that  some  attorney  should  be  employed.  The  fees  of  such 
an  attorney  would  necessarily  be  incurred  as  a  part  of  the  expenses 
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of  the  proceedings  for  winding  up  the  seceiverships.    Hence  when 
Whitney  first,  and  the  defendants  afterwards,  agreed  to  pay  the 
expenses  of  the  accounting  and  discbarge  proceedings  in  the  two 
receiverships,  they  must  have  had  in  contemplation  the  payment 
of  attorney's  fees.    If  there  was  no  existent  obligation  on  the  part 
of  the  receivers  to  this  plaintiff  at  the  moment  when  the  promise 
■was  made,  there  was  an  agreement  on  their  part  to  assume  such 
an  obligation  to  this  plaintiff  or  some  other  attorney.    Certainly 
the  receivers  had  when  the  promise  was  made,  and  have  now,  a 
very  direct  interest  that  the  defendants  shall  fulfill  their  promise 
to  the  plaintiff,  because,  in  reliance  upon  their  promise  to  do  so, 
they  conveyed  to  the  defendants  all  the  assets  of  the  company 
which  they  held,  and,  if  the  promise  be  not  fulfilled,  they  will  them- 
selves remain  liable  to  compensate  the  plaintiff.    The  fact  that  the 
particular  person  who  was  to  benefit  from  the  promise  was  not 
known  when  the  promise  was  made  is  not  material.    It  was  known 
That  an  obligation  must  be  incurred  to  some  attorney;   if  not  to 
this  plaintiff,  certainly  to  some  other.    Cases  are  not  lacking  in 
•which  the  rule  invoked  by  the  plaintiff  has  been  applied,  even  though 
the  obligation  had  not  been  incurred,  and  the  identity  of  the  bene- 
ficiary was  unknown  when  the  promise  was  made.    Biordan  v.  First 
Presbyterian  Church,  6  Misc.  Rep.  84,  26  N.  Y.  Supp.  38;  Coster  t. 
Mayor,  etc.,  43  N.  Y.  399.    In  the  latter  case  it  was  said:    "Nor 
is  it  an  anomaly  that  the  liability  which  the  city  assumes  is  not 
in  existence  at  the  date  of  its  obligation,  nor  that  the  person  who 
was  to  be  benefited  by  it  is  not  then  known.    •    ♦    •    In  Button 
V.  Poole,  3'  Bos.  &  P.  149,  note  'a,'  and  in  Schemerhom  v.  Vander- 
heyden,  1  Johns.  139,  the  promisee  was,  at  the  time  of  making  the 
promise,  under  no  legal  liability  to  the  person  for  whose  benefit 
the  promise  was  made."    It  is  true,  as  urged  by  the  defendants, 
that  the  contract  between  the  state  and  the  city  of  Albany,  which 
was  the  subject  of  discussion  in  Coster  v.  Mayor,  etc.,  was  entered 
into  pursuant  to  an  act  of  the  legislature,  but  the  plaintiff's  right 
to  recover  rested,  not  upon  the  terms  of  the  statute,  but  upon  the 
contract  made  under  its  sanction.    In  Embler  v.  Insurance  Co., 
158  N.  Y.  431,  53  N.  E.  212,  there  are  some  expressions  used  by 
the  learned  judge  writing  the  opinion  which,  taken  by  themselves 
and  read  without  regard  to  the  particular  facts  of  the  case,  seem 
to  make  against  the  plaintifTs  contention.    The  facts,  however, 
were  quite  dissimilar  from  those  with  which  we  are  now  called  upon 
to  deal,  and  a  majority  of  the  court  expressly  placed  their  concur- 
rence in  the  result  upon  a  ground  not  involving  any  question  ap- 
plicable to  the  present  case.     The  defendants'  agreement  was  to 
pay  the  expenses  of  the  accounting  proceedings  "as  and  when  the 
same  may  be  ascertained."    This  must  be  held  to  mean  as  ascer- 
tained according  to  law;   that  is,  as  ascertained  by  the  action  of 
the  court  in  fixing  the  attorney's  compensation,  as  it  is  only  by  such 
action  that  such  compensation  can  legally  be  fixed.    The  answer 
raised  no  issue  as  to  the  value  of  the  plaintifPs  services,  and  testi- 
mony upon  that  subject  was  properly  excluded. 
The  judgment  must  be  affirmed,  with  costs. 
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(35  Misc.  Bep.  293.) 

EUSSELL  T.  METROPOLITAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Term.    June,  1901.) 

Pbbsoral  iHjnBiEs— DAitAOBB— Etidbbok. 

Where  plaintiff,  In  an  action  to  recover  for  Injuries  received,  alleges 
that  she  was  prevented  from  attending  to  her  duties  as  a  manufactory 
employ^,  evidence  as  to  the  amount  of  wages  earned  by  her  was  admis- 
sible. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Seventh  dis- 
trict 

Action  by  Louise  T.  Russell  against  the  Metropolitan  Street-Rail- 
way  Company.  Judgment  for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Argued  before  SCOTT,  P.  J.,  and  BEACH  and  FITZGERALD,  JJ, 

G.  Glenn  Worden,  for  appellant. 

Hill,  Stnrcke  &  Andrews,  for  respondent. 

PER  CURIAM.  There  was  a  sharp  conflict  of  evidence  as  to  how 
the  accident  to  the  plaintiff  happened.  She  and  her  sister  both 
swear  that  the  plaintiff  had  started  to  board  the  car,  which  was  an 
open  one,  and  bad  gotten  on  to  the  running  board  or  step  with 
both  feet,  holding  the  stanchion  with  one  hand,  before  the  car  be- 
gan to  move.  If  this  be  eo,  the  conductor  should  have  given  her 
time  to  reach  a  place  of  safety  before  starting  the  car.  It  is  tnie 
that  the  plaintiff's  story  is  supported  only  by  herself  and  her  sister, 
-while  the  defendant's  theory,  that  she  attempted  to  board  the  car 
after  it  had  started,  is  supported  by  two  apparently  disinterested 
passengers,  in  addition  to  the  conductor.  The  witnesses  for  the  de- 
fense are  not  altogether  agreed  as  to  the  details  of  the  occurrence, 
while  the  plaintiff  and  her  sister  tell  consistent  stories,  and  are  not 
in  the  least  shaken  on  cross-examination.  We  see  no  reason  to  re- 
verse the  justice's  determination  on  the  facts.  The  plaintiff  was 
allowed  to  testify  how  much  she  earned  as  wages.  The  defendant 
objected  on  the  ground  that  she  had  not  sned  for  loss  of  wages. 
Her  complaint  alleges  that  she  "was  prevented  from  attending  to  her 
duties  as  a  manufactory  employ^."  We  think  that  this  was  equiva- 
lent to  an  allegation  that  she  suffered  a  loss  of  wages. 

Judgment  affirmed,  with  costs. 


(36  Misc.  Rep.  27S.) 

NICHOIfl    V.    POTTS    et   aL 
(Supreme  Court,  Appellate  Term.    June,  1901.) 

1.  CoNDrnONAt,  Sale — Fit.ing  Contract — VAritDrrr. 

Under  Laws  1897.  c.  418,  §|  112,  113,  where  the  vendor  of  cabinet 
mantels  made  a  conditional  sale  thereof,  title  not  to  pass  until  full  pay- 
ment, and  filed  the  same  in  the  manner  required  by  such  act,  his  reser- 
vation of  ownership  was  valid  from  the  day  of  record  against  all  subse- 
quent purchasers,  pledgees,  or  mortgagees  In  good  faith. 
%  Same— MoRTOAOB— PnroRiTT. 

Where  property  In  which  mantels  conditionally  sold  were  placed  had 
been  mortgaged  before  such  sale  and  delivery,  the  mortgagees  cannot 
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hold  the  mnotels  as  against  the  conditional  vendor,  except  to  the  extent 
of  advances   made  between  the  date  ot  the  conditional   sale  and    tlie 
filing  of  the  contract  of  sale  according  to  the  statute, 
t.  Replevin — Dismissal. 

Where,  In  replevin,  defendant  showed  no  right  of  property  or  posses- 
sion, but  alleged  property  in  another,  possession  should  not  be  awarded 
to  him,  but  the  complaint  should  be  dismissed. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Ninth.  di»- 
tiict. 

Action  by  Adelbert  S.  Nichols  against  George  Potts  and  Charles 
F.  I'atridge.    Judgment  for  defendants,  and  plaintiff  appeals.    Be- 

Argiied  before  SCOTT,  P.  J.,  and  BEACH  and  FITZGERALD,  JJ. 

Goeller,  Shaffer  &  Eislo-,  for  appellant. 
George  S.  Billings,  for  respondents. 

PER  CURIAM.  In  August,  1899,  the  plaintiff  sold  and  drfiTered 
to  one  D.  T.  Atwood  certain  cabinet  mantels  onder  a  conditional 
bill  of  sale-,  which  pro\'ided  in  terms  that  the  title  to  and  property 
in  the  mantels  should  remain  in  the  plaintiff  until  they  were  paid 
for.  Atwood  was  a  nonresident  of  the  state  of  New  York,  and 
the  bill  of  sale  was  duly  filed  in  the  office  of  the  register  of  Kings 
county  on  November  17,  1899.  Under  the  provisions  of  the  lien  law 
(Laws  1897,  c.  418,  §§•  112,  113),  the  reservation  of  ownership  in  the 
plaintiff  was  valid  and  effectual  from  the  date  of  filing  against  aH 
subsequent  purchasers,  pledgees,  or  mortgagees  in  good  faith.  As 
to  any  mortgagee  whose  lien  upon  the  real  estate  has  attached  be- 
fore the  conditional  sale  and  delivery  of  the  mantels,  no  claim  could 
be  asserted  to  the  mantels,  because,  until  paid  for,  they  remained 
personal  property,  and  not  a  part  of  the  realty.  Duffns  v.  Furnace 
Co.,  8  App.  Div.  567,  40  N.  Y.  Supp.  925.  It  appears  that  at 
the  time  of  the  sale  of  the  mantels  the  house  in  which  they  were 
placed  was  subject  to  certain  mortgages,  one  of  which  was  after- 
wards foreclosed  by  the  defendants,  to  whom  it  had  been  assigned, 
and  the  property  sold  to  one  Bacon,  who,  as  it  is  claimed,  acted 
merely  as  a  dummy  for  th6  defendants.  After  the  conveyance  to 
Bacon,  the  plaintiff  commenced  this  action  for  the  replevin  of  the 
mantels,  and  they,  and  all  except  a  small  portion  of  the  goods  which 
entered  into  their  construction,  were  taken,  and  returned  to  the 
plaintiff.  The  defendants  denied  that  any  proper  demand  had  been 
made  upon  them,  or  that  they  owned  the  mantels,  or  had  them  in 
their  possession  or  control,  but  alleged  that  they  belonged  to  John 
Bacon,  who  is  not  a  party  to  the  action.  The  justice  awarded  judg- 
ment in  favor  of  the  defendants  for  a  return  of  the  property,  or. 
in  default  thereof,  for  the  pavment  of  a  .sum  which  he  fixed  upon 
as  the  value.  The  evidence  does  not  disclose  when  Atwood  madp 
the  mortgage  which  was  foreclosed.  It  seems  to  have  been  assumed 
upon  the  trial  that  it  was  made  before  the  conditional  sale  and 
delivery  of  the  mantels.  If  this  is  so,  the  mantels  never  fell  under 
the  lien  of  the  mortgage,  unless^  advances  were  made  thereon  after 
the  delivery  of  the  mantels,  and  before  the  filing  of  the  contract 
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for  Bale.  The  learned  justice  seema  to  have  based  his  decisiou  in 
part  upon  the  assumption  that  such  advances  had  been  made.  We 
are  unable  to  find  in  the  record  any  satisfactory  evidence  of  the  fact. 
The  mortgage  seems  to  have  been  made  to  one  McLaughlin.  It  is 
not  attached  to  the  return,  and  we  are,  therefore,  not  advised  as  to 
its  contents.  The  only  evidence  touching  advances  is  contained  in 
the  testimony  of  George  Potts,  one  of  the  defendants,  v?ho  said  that 
he  told  the  plaintLS's  agent,  during  the  progress  of  the  foreclosure 
suit,  and  before  the  filing  of  the  contract  of  conditional  sale,  that 
"the  inspector  had  been  trough  the  houses  several  times  recently, 
inspecting  the  houses,  and  he  had  made  payments  from  the  title 
company  on  these  houses  v?ith  the  mantels  being  in,  which  he 
wouldn't  have  made  if  the  mantels  had  not  been  in  the  houses." 
This  falls  very  far  short  of  competent  evidence  that  any  advances 
had  been  made,  or,  if  they  had,  that  they  had  been  made  under  Mc- 
Laughlin's mortgage,  for  there  is  nothing  in  the  evidence  to  connect 
McLaughlin  with  the  title  company,  or  any  advances  made  by  it.  If 
the  defendants  desired  to  rest  their  defense  upon  the  making  of  ad- ' 
vances  between  the  date  of  sale  and  the  date  of  filing  of  the  contract, 
they  should  have  offered  some  competent  evidence  to  show  not  only 
the  fact  of  such  advances,  but  also  that  they  were  made  in  ignorance 
of  the  continued  title  to  the  mantels  in  the  plaintiff.  DuSus  v. 
Furnace  Co.,  8  App.  Div.  573,  40  N.  Y.  Supp.  925.  Nor  was  the 
jnstice  authorized  in  awarding  to  the  defendants  possession  of  the 
property  and  damages  for  its  withholding.  Unless  Bacon  was  their 
dummy  (which  they  do  not  concede),  there  is  nothing  in  the  evidence 
to  show  any  right  of  possession  in  them.  Their  whole  defense  is 
based  upon  the  contention  that  Bacon,  and  not  themselves,  owned 
the  property;  and  there  is  no  evidence  that  he  has  ever  conveyed 
it  to  them.  At  the  most,  the  judgment  should  have  gone  no  further 
than  to  dismiss  the  complaint,  leaving  the  question  of  ownership, 
as  between  Bacon  and  the  plaintiff,  to  be  determined  in  an  appro- 
priate action.  Nor  was  there  any  evidence  of  the  value  of  the  goods 
which  were  replevied.  They  did  not  include  all  that  were  sold,  and 
there  is  nothing  in  the  case  to  show  the  value  of  that  portion  which 
was  not  returned. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  abide  the 
event. 


(So  Misc.  Bep.  294.) 

CENTER  T.  RUSH. 
(Supreme  Oourt,  Appellate  Term.    June,  1901.) 

LlABIlirrT  OF  PkINCIPAL— CONTHACT  OF  AOENT. 

Where  a  son  Is  allowed  by  his  father  to  contract  for  a  year's  scboolins, 
and  leaves  school  at  bis  own  motion  before  the  end  of  the  year,  the 
father  is  liable  for  tuition  for  the  entire  year. 

Ai^al  tram  municipal  court,  borough  of  Manhattan,  Seventh 
district. 

Action  by  David  Allen  Center  against  Myron  O.  Bash.  Judgment 
for  defendant    Plaintiff  appeals.    Reversed. 
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Argued  before  SCOTT,  P.  J.,  and  BEACH  and  HTZGEEtALD,  JJ. 

B.  W.  B.  Brown,  for  appellant. 
James  W.  Bidgway,  for  respondent. 

PEB  CURIAM.  The  plaintiff  is  the  proprietor  of  a  boj's  school 
in  the  city  of  New  York,  in  which  the  defendant's  son  entered  as 
a  pupil  at  the  opening  of  the  school  year  in  the  autumn  of  1900. 
The  son  remained  in  the  school  only  until  some  time  in  January, 
when  he  left  of  his  own  accord.  The  defendant  paid  half  the  an- 
nual tuition  fee,  but  refused  to  pay  the  balance  for  which  this 
action  is  brought.  The  negotiations  looking  to  the  son's  entrance 
into  the  school  were  conducted  by  the  son  himself.  The  defendant 
testified  that  he  permitted  his  son  to  enter  the  school.  The  con- 
tract was  therefore  made  with  his  knowledge  and  assent.  He  took 
no  pains  to  inform  himself  as  to  the  terms  of  tuition,  but  apparentlj 
left  the  whole  matter  to  his  son's  management.  He  thus  made  his 
son  his  agent  to  contract  with  the  plaintiff,  and  is  bound  by  what- 
ever contract  was  made  in  pursuance  of  this  agency.  The  first 
letter  written  by  the  son,  in  opening  negotiations  for  entering  the 
school,  acknowledges  the  receipt  of  a  catalogue,  and  discusses  some 
of  its  features.  A  copy  of  the  catalogue  shows  that  it  contains  the 
following  statement  relative  to  tuition  fees:  "No  reduction  is  made 
for  students  who  leave  before  the  end  of  the  school  year."  This 
is  appended  to  a  clause  headed,  "Tuition  Fees  (Per  Year),"  and  thai 
it  must  have  fallen  under  the  eye  of  the  defendant's  son  is  shown 
by  the  fact  that  in  one  of  his  letters  he  discusses  the  amount  of 
fees  charged.  The  agreement  thus  was  an  entire  one  for  a  school 
year,  and  since  the  lad  withdrew  of  his  own  volition,  without  any 
act  on  the  part  of  the  plaintiff,  the  latter  was  entitled  to  the  fees 
for  the  whole  year.  The  second  cause  of  action,  which  was  for 
books  furnished,  was  not  disputed,  and  justice  must  have  granted 
judgment  absolute  for  the  defendant  by  inadvertence. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  abide 
the  event. 


(35  Misc.  Rep.  261.) 

PBX^KNER  T.  WEBB. 

(Supreme  Oourt,  Appellate  Term.    June,  1901.) 

1.  Jonrp  Associations — Action  against  Oppicbkb. 

The  action  allowed  by  Code  Civ.  Proc.  S  1019,  against  the  president  or 
treasurer  of  a  Joint-stock  association,  consisting  of  more  than  seven  per- 
sons, cannot  be  maintained  against  such  officer  where  the  associatloa 
has  gone  out  of  existence. 
S,  Same. 

In  an  action  against  the  president  of  a  Joint-stock  association,  an 
objection  that  It  is  not  maintainable  because  the  association  has  gone 
out  of  existence  can  be  taken  by  answer. 

Appeal  from  municii>al  court,  borough  of  Manhattan,  Seventh  dis- 
trict. 

Action  by  Herman  Peckner  against  William  Seward  Webb.  Judg- 
ment for  plaintiff.    Defendant  appeals.    Reversed. 
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Argued  before  SCOTT,  P.  J.,  and  BEACH  and  FITZGEBALD,  JJ. 

Saunders,  Webb  &  Worcester,  for  appellant. 
Louis  J.  Frey,  for  respondent. 

PER  CUSIAM.  The  complaint  alleges  that  at  the  time  of  th« 
loss  for  which  jdaintifF  sues  the  Wagner  Palace-Car  Company  was 
a  joint-stock  association,  consisting  of  more  than  seven  persons,  and 
that  the  defendant,  Webb,  was  the  president  thereof.  The  defend- 
ant is  sued  under  section  1919  of  the  Code  of  Civil  Procedure,  which 
provides  that  an  action  may  be  maintained  against  the  president 
or  treasurer  of  such  an  association  to  recover  any  property,  or  upon 
any  cause  of  action  for  or  upon  which  the  plaintiff  may  maintain, 
such  an  action,  against  all  the  associates,  by  reason  of  their  inter- 
est or  ownership,  or  claim  of  ownership,  therein,  either  jointly  or 
in  common,  or  tiieir  liability  therefor,  either  jointly  or  severally. 
It  was  admitted  upon  the  trial  that  until  December  31,  1899,  the 
defendant  Webb  was,  and  had  been  for  several  years  prior  to  that 
time,  the  president  of  the  Wagner  Palace-Oar  Company,  a  joint- 
stock  association,  and  that  before  the  commencement  of  this  action 
the  joint  association  of  the  Wagner  Palace-Car  Company  was  no 
longer  in  existence.  The  answer  had  denied  the  existence  of  the 
palace-car  company,  and  the  defendant's  presidency  thereof.  It  has 
repeatedly  been  held  that  an  action  of  this  character  is,  in  effect, 
an  action  against  the  association,  and  not  against  the  individual 
named  as  president  and  treasurer.  Such  an  action  is  effective  only 
to  the  extent  that  a  judgment  therein  may  be  collected  out  of  the 
property  of  the  association,  if  any  such  there  be.  A  judgment  so 
obtained  is  neither  a  bar  to  an  action  against  the  individual  as- 
sociates, nor  is  it  conclusive  of  the  plaintiffs  right  to  recover  in  an 
action  against  such  associates.  If,  as  was  conceded  upon  the  trial, 
there  is  no  such  association  in  existence,  it  can  have  no  assets,  and 
there  can  be  no  president.  The  action  is  not,  therefore,  one  which, 
is  authorized  by  the  section  of  the  Code  above  cited,  nor  could  a 
judgment  herein  be  of  any  avail.  The  objection  was  properly  taken 
by  answer  because  the  existence  of  the  association,  and  the  presi- 
dency of  the  defendant  were  facts  which  it  was  necessary  for  the 
plaintiff  to  allege  and  prove  as  part  of  his  cause  of  action,  and  con- 
sequently were  issuable.  Although  the  plaintiff  may  not  recover  in 
this  action,  he  is  not  remediless  if  he  has  a  meritorious  cause  of 
action,  because  he  may  still  sue  the  individual  associates,  as  he 
would  be  obliged  to  do  in  any  case,  even  if  this  judgment  were 
affirmed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide 
the  event. 

71N.T.a— 49 
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MUTUAL  LOAN  ASS'N  v.  BRANDT. 

(Sapreme  Court,  Appellate  Tana.    June,  1801.) 

AonoN  ON  Note— BviDBNCB. 

Where,  in  an  action  on  a  note,  tbe  maker  alleges  tbat  he  had  receired 
no  consideration,  and  that  the  holder  bought  it  at  a  usurious  discount, 
and  testifies,  on  cross-examination,  that  when  be  delivered  tbe  note  to 
the  assignor  of  tbe  bolder  be  received  from  him  his  note  for  the  same 
amount,  he  Is  entitled  on  rebuttal  to  show  what  occurred  when  tbe 
assignor  gave  him  his  note,  in  order  to  rebut  the  presumption  of  exchange 
arising  from  tbe  fact  tbat  tbe  notes,  both  in  date  and  amount,  were 
similar. 

Appeal  from  ci^  court  of  New  Tork,  general  term. 

Action  by  the  Mutual  Loan  AssociatioD  against  Fred  Brandt. 
From  a  judgment  of  the  general  term  (69  N.  Y.  iSupp.  652)  affirming 
a  judgment  entered  on  a  verdict,  defendant  appeals.    Berersed. 

An  action  was  brought  on  a  note  made  bj  defendant,  and  indorsed 
by  him,  with  two  others,  to  plaintiff,  at  a  usurious  discount.  De- 
fendant testified  that  he  had  received  no  consideration  for  it.  Plain- 
tiff proved  on  cross-examination  that  on  the  same  day  he  delivered 
the  note  in  suit  to  one  of  the  indorsers  he  received  his  note  for  an 
equal  amount.  The  court  refused  to  allow  defendant  to  show  on 
redirect  what  occurred  at  the  time  the  note  was  given. 

Argued  before  SCJOTT,  P.  J.,  and  BEACH  and  FITZGERAI/D,  JJ. 

Mayer  &  Gilbert  (A.  S.  Gilbert  and  Julius  M.  Mayer,  of  counsel), 
for  appellant. 
Jacob  Levy  (S.  D.  Lasky,  associated),  for  respondent. 

PEB  GUBIAM.  It  seems  to  be  conceded  that  if  tbe  note  in  suit 
was  given  in  exchange  for  a  similar  note  by  Heymann,  plaintiff's 
assignor,  the  defense  of  usury  must  fail.  If,  however,  it  was  given 
without  consideration,  and  had  no  legal  inception  until  discounted 
by  plaintiff,  the  defense  may  be  successful.  Tbe  cracial  question, 
therefore,  is  whether  or  not  there  was  an  exchange  of  notes.  The 
correspondence  in  date,  amount,  and  term  of  the  note  given  to 
Heymann  by  Brandt,  and  the  note  given  by  Brandt  to  Heymann, 
certainly  raises  a  presumption  that  there  was  such  an  exchange; 
but  it  is  a  presumption  which  might  be  capable  of  refutation,  and 
the  defendant  had  the  right  to  rebut  it  if  he  could.  The  question 
put  to  him  as  to  what  occurred  when  Heymann  gave  him  the  note 
which  is  asserted  to  have  been  given  in  exchange  for  the  note  in 
suit  was  therefore  material  and  pertinent,  as  its  answer  might 
have  tended  to  rebut  the  presumption  of  exchange,  which  rests 
alone  upon  the  similarity  in  date  and  tenor  of  the  two  notes.  The 
refusal  to  permit  the  question  to  be  answered  was  error,  for  which 
the  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to  abide 
event 
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05  MUc  Bep.  295.) 

UAXiAWISTA  T.  MALZONI. 

(Supreme  CX)urt,  Appellate  Term.    June,  1901.) 

Ambhdmitkt  apter  Jcbouknt. 

Plaintiff  sued  for  goods  sold  and  delivered,  and  recovered  a  slmpto 
money  Judgment  on  default.  Thereafter  the  Justice  and  attorneys  for 
plaintiff  stipulated  that  the  return  be  amended  to  show  a  complaint  for 
conversion,  and  plaintiff  appealed  to  secure  an  amendment  of  tb» 
judgment  to  state  that  defendant  was  subject  to  arre^  and  Imprison- 
ment Beld,  that  the  amendment  should  not  have  been  allowed,  and  the 
Judgment  would  be  affirmed. 

Appeal  from  monicipal  court,  b<H«ugh  of  Manhattan,  Fourth  dis- 
trict. 

Action  by  Ellas  Malawlsta  against  Dominick  Malzoni.  Judgment 
for  defendant,  and  plaintiif  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BEACH  and  FITZGERALD,  JJ. 

Eisman  &  Levy,  for  appellant. 

FEB  CURIAM.  The  plaintiff,  in  June,  1900,  sued  the  defendant 
in  the  municipal  court  of  the  city  of  New  York  for  goods  sold  and 
delivered,  seeking  thereby  to  recover  the  last  installments  due  upon 
a  watch  sold  under  a  conditional  contract  of  sale.  The  defendant 
defaulted,  and  the  case  was  tried  on  September  21,  1900,  the  jus- 
tice rendering  a  simple  money  judgment.  On  May  29,  1901,  the 
justice  and  the  attorneys  for  the  plaintiff  signed  a  stipulation  that 
the  return  should  be  amended  so  as  to  read  that  plaintiff  complained 
of  defendant  in  "conversion,"  and  that  the  words  "goods  sold  and 
delivered"  in  said  return  be  stricken  out.  This  was  long  subsequent 
to  the  appeal,  which  was  taken  on  October  1,  1900.  The  appeal  by 
the  plaintiff  is  taken  in  order  to  procure  an  amendment  of  the  judg- 
ment BO  that  it  shall  state  that  the  defendant  is  subject  to  arrest 
and  imprisonment.  The  appeal  cannot  prevail.  The  plaintiff  might 
doubtless  have  originally  sued  in  conversion,  but  he  elected  to  sue, 
as  he  had  a  right  to  do,  for  goods  sold  and  delivered,  and  the  judg- 
ment rendered  followed  precisely  the  complaint.  It  is  too  late  after 
a  cause  has  gone  to  judgment,  without  notice  to  the  defendant,  by 
a  consent  signed  merely  by  the  x>laintiff's  attorney  and  the  justice, 
to  amend  the  complaint,  and  upon  such  an  amendment  base  an  ap- 
peal for  the  amendment  of  the  judgment. 

The  judgment  must  be  affirmed,  with  costs. 


(86  MiBC  Rep.  231.) 

MTT.LER  V.  SCHMITT  et  al. 

(Supreme  Oonrt,  Special  Term.  New  York  County.    June,  1901.) 

HscEANrc's  Libit — Bond  op  Landowner. 

Where  two  lots  are  owned  separately,  and  labor  and  materials  ar» 
furnished  thereon  to  a  person  who  has  contracted  to  buy  such  lots,  the 
undertaking,  under  Laws  1897,  c.  418,  §  18,  snbd.  4,  to  discharge  a 
mechanic's  Hen,  required  from  the  "owner,"  may  be  made  by  any  one, 
and  need  not  be  made  by  all  three,  of  the  owners. 
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Action  by  Clifford  I.  Miller  against  Andrew  Schmitt  and  others. 
Motion  to  fix  bond  required,  and  discharge  lien.  Motion  granted. 
See  67  N.  Y.  Supp.  1077. 

Miller,  Decker  &  Miller  (James  S.  Miller,  of  coonsel),  for  plaintiff. 
W.  Stebbins  Smith,  for  defendant  Schmitt. 
Forster  &  Speir,  for  defendant  Ahr. 
Warren  S.  Bartlett,  for  defendant  McKisch. 

BLANCHARD,  J.  This  is  an  action  brought  to  foredoee  a  me- 
chanic's lien.  The  property  consists  of  two  lots,  one  formerly  be- 
longing to  defendant  Schmitt,  and  the  other  to  defendant  Ahr. 
Each  agreed  to  sell  his  respective  lot  to  the  defendant  McKisch 
by  written  agreement.  The  defendant  McKisch  proceeded  to  build 
houses  upon  the  two  lots,  the  front  i>ortion  of  the  houses  being 
on  the  lot  of  Ahr,  and  the  rear  portion  on  the  lot  of  Schmitt.  As 
McKisch  did  not  pay  to  the  plaintiff  the  money  due  to  him  for 
the  goods  sold  to  him  by  plaintiff,  the  lien  in  question  was  filed. 
The  defendant  Ahr  makes  this  motion  for  an  order  directing  in 
what  sum  an  undertaking  must  be  given  to  discharge  the  lien,  and 
proposes  that  Ahr  alone  shall  give  the  bond.  The  plaintiff  con- 
tends that  this  cannot  be  done  by  Ahr  alone,  but  must  be  done  by 
all  the  owners,  to  wit,  Ahr,  Schmitt,  and  McKisch.  The  question, 
therefore,  to  be  decided  is  whether  any  owner  of  property  on  which 
there  is  a  mechanic's  lien  may  become  the  principal  of  a  bond  for 
that  purpose,  or  whether  all  the  owners  or  parties  interested  must 
unite  in  the  bond  as  principals.  Subdivision  4  of  section  18  of  chap- 
ter 418  of  the  Laws  of  1897  provides  that  a  lien  may  be  discharged 
by  the  owner  executing  an  undertaking,  with  two  or  more  sufficient 
sureties,  to  the  clerk  of  the  county,  in  such  sum  as  the  court  may 
direct,  and  section  2  of  the  same  act  defines  the  meaning  of  the 
term  "owner."  It  provides  that  the  term  "owner"  includes  the 
owner  in  fee  of  real  property  or  of  a  less  estate  therein,  a  lessee 
for  a  term  of  years,  a  vendee  in  possession  under  a  contract  for 
the  purchase  of  such  real  property,  and  all  persons  having  any 
right,  title,  or  interest  in  such  real  property  which  may  be  sold 
under  an  execution  in  pursuance  of  statutes  relating  to  the  en- 
forcement of  liens  of  judgments,  and  all  persons  having  rights  to 
certain  specified  franchises.  It  will  thus  be  seen  that  the  term 
"owner,"  as  defined  by  the  law  under  consideration,  is  a  compre- 
hensive term,  and  it  was  doubtless  the  intention  of  the  legislature 
to  give  the  same  opportunity  to  the  owner  of  any  of  these  interests 
or  parties  interested  to  furnish  the  bond'  and  to  discharge  the  lien, 
and  not  to  impose  on  any  one  of  them  the  burden  of  getting  all 
the  other  parties  in  interest  to  unite  with  him.  It  follows,  there- 
fore, that  the  motion  must  be  granted.  No  costs.  The  amount  of 
the  bond  will  be  fixed  on  the  settlement  of  the  order. 

Motion  granted,  no  costs. 
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(35  Misc.  Bep.  808.) 

QANSBR  T.  WEBEB. 

(Supreme  Court,  Appellate  Term.    June,  1901.) 

OOKTBAOT  or  Sals— Kescission. 

Where  defendant  agreed  to  deliver  to  plaintiff  leaf  tobacco  to  a  certain 
amount  in  two  installments,  and  the  first  Installment  was  returned  as 
defective,  refusal  to  accept  it  constituted  such  a  breach  as  gave  the 
seller  a  right  to  rescind. 

Appeal  from  municipal  court,  borough  of  Manhattan,  First  district. 
Action  by  Samuel  Ganser  against  Samuel  Weber.    Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Argued  before  SCOTT,  T.  J.,  and  BEACH  and  FITZGEBALD,  JJ. 

Qoldfogle,  Cohn  &  land,  for  appellant. 
Leonard  A.  Snitken,  for  respondent. 

FEB  CURIAM.    This  action  was  instituted  under  the  following 

circumstances :  The  plaintiff  wa^  the  owner  of  a  cigar  store  situated 
in  the  city  of  New  York,  of  which  he  made  a  bill  of  sale  to  the  de- 
fendant for  a  consideration  of  $249,  to  be  paid  partly  in  merchan- 
dise and  partly  by  the  extinguishment  of  an  antecedent  debt.  Simul- 
taneously with  the  execution  of  the  bill  of  sale,  the  defendant  exe- 
cuted an  agreement  in  writing,  by  the  terms  of  which  he  agreed  to 
deliver  to  the  plaintiff  leaf  tobacco  to  the  amount  of  f200,  in  two 
parts.  The  first  of  the  installments  of  leaf  tobacco  was  received 
by  the  plaintiff  on  July  26, 1900,  and  returned  by  him  to  the  defend- 
ant the  succeeding  day,  as  being  defective  in  quality.  There  was  a 
conflict  of  evidence  regarding  the  quality  of  the  tobacco  furnished, 
but,  upon  an  examination  of  the  testimony  submitted,  we  are  not 
inclined  to  disturb  the  finding  of  the  trial  court.  The  defendant's 
motion  for  a  dismissal  of  the  complaint  upon  the  ground  that  the 
action  was  prematurely  brought  was  properly  denied.  The  con- 
tract of  sale  was  entire,  and  the  refusal  of  the  buyer  to  accept  one 
of  the  installments  constituted  such  a  breach  as  gave  the  seller  a 
right  to  rescind.  Pope  v.  Porter,  102  N.  Y.  366,  7  N.  E.  304;  Catlin 
V.  Tobias,  26  N.  Y.  217,  84  Am.  Dec.  183;  Van  Sickle  t.  Nester,  34 
Hun,  64. 
Judgment  affirmed,  with  costs. 


(86  Misc.  Rep.  247.) 

CENTRAL  TRUST  OO.  OP  NEW  YORK  T.  RICHARDS  et  aL 

(Supreme  Oonrt,  Special  Term,  New  Tork  County.    June,  1901.) 

1.  Will— CoHSTBucnoH— DivisioK  of  Estats. 

A  testator  devised  the  remainder  of  his  property  equally  to  his  brothers 
and  sisters  and  their  children  living  at  the  time  of  his  decease,  and  to  the 
father  and  brothers  and  sisters  of  his  wife  ind  their  children  living  at 
Bach  time,  and  providing  that,  in  the  event  of  the  decease  of  any  one  or 
more  of  his  brothers  and  sisters  at  his  decease,  then  their  issue  should 
take  the  share  that  its  or  their  parents  would  have  taken  at  testator's 
decease.  Beld  to  require  a  division  of  the  estate  per  capita  between 
bis  brothers  and  sisters  and  the  children  of  such  as  might  be  living  at 
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the  time  of  his  death  and  his  wlte'a  brothers  and  sisters  and  tbelr  chil- 
dren living  at  such  time,  the  grandnej^ews  and  nieces  of  either  stock 
taking  the  share  of  their  parents. 
X  Same— AuBiorniTT. 

Where  any  ambiguity  In   a   will  exists,  that  interpretation    will  be 
adopted  which  preferred  the  blood  of  the  testator  to  that  of  strangers. 

Action  by  the  Central  Trust  Company  of  New  York,  executor  of 
T.  Addison  Richards,  against  Jabez  J.  Blchards  and  others,  to  con- 
strue a  will.    Judgment  rendered. 

Butler,  Notman,  Joline  &  Mynderse  (Arthur  H.  Van  Brunt,  of 
counsel),  for  plaintiff. 

Martin  E.  Grill,  for  defendants  Jabez  J.  Richards  and  others. 

Allan  Robinson,  guardian  ad  litem   for  Richards  infants. 

Robert  D.  Murray,  guardian  ad  litem  for  Perkins  infants. 

William  H.  Fain,  for  defendants  William  H.  and  Clarence  J. 
Anthony. 

Merle  I.  St.  John,  for  defendants  G.  L.  and  W.  A.  R.  Anthony. 

H.  H.  Bingham,  for  defendants  Henry  P.  and  Frank  H.  Anthony. 

LAWRENCE,  J.  This  action  is  brought  to  obtain  a  construction 
of  the  second  clause  of  the  will  of  T.  Addison  Richards,  deceased. 
That  clause  reads  as  follows: 

"Second.  I  give,  devise,  and  bequeath  the  rest,  residue,  and  remainder  of 
my  property,  real,  personal,  and  mixed,  equally  to  my  brothers  and  sisters 
and  their  children  living  at  the  time  of  my  decease,  and  also  the  father  and 
brothers  of  my  beloved  wife  and  their  children  now  living  and  who  may 
continue  to  be  living  at  my  decease.  And  In  the  event  of  the  decease  of  the 
Issue  of  any  one  or  more  of  my  brothers  and  sisters  before  my  decease. 
Including  those  already  deceased  as  well  as  tliose  who  may  decease,  that 
then  the  issue  of  such  Issue  shall  take  the  share  which  its  or  their  parent 
would  have  taken  if  living  at  my  decease." 

The  testator  left  surviving  him  two  brothers  and  two  sisters; 
twenty-nine  nephews  and  nieces,  some  of  whose  parents  were  living 
and  some  deceased  at  the  date  of  testator's  death;  two  grandnephews, 
the  children  of  a  deceased  daughter  of  testatoij's  deceased  brother; 
and  one  grandniece  and  three  grandnephews,  the  children  of  a  de- 
ceased son  of  testator's  living  sister.  There  were  also  living  at  the 
date  of  testator's  death  three  of  his  deceased  wife's  brothers,  of 
whom  one  had  two  sons,  another  one  son,  and  the  other  no  children. 
The  deceased  daughter  of  testator's  deceased  brother  and  the  de- 
ceased son  of  testator's  living  si.ster  were  dead,  with  no  children 
surviving  them,  at  the  date  of  the  execution  of  the  will.  The  tes- 
tator's wife's  father  died  before  him.  The  guardian  ad  litem  of 
the  infants  Harold  Richards,  Lucy  R.  Richards,  and  Charles  B.  Du 
Bose,  ni'phews  and  a  niece  of  the  testator,  has  filed  a  general  an- 
swer as  guardian  ad  litem,  and  the  attorney  for  the  brothers  and 
sisters  of  the  testator  and  of  their  children  has  filed  an  answer  al- 
leging that  the  nephews  and  nieces  of  the  testator  take  per  capita 
in  equal  shares  with  his  brothers  and  sisters  and  the  brothers  of 
his  wife  and  their  sons,  and  that  all  his  nephews  and  nieces  take 
whether  the  children  of  brothers  or  sisters  who  died  before  him  or 
who  survived  him.    The  guardian  ad  litem  of  the  Perkins  infants. 
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children  of  a  deceased  daaghter  of  a  deceased  brother  of  the  tes- 
tator, has  served  an  answer,  in  which  he  claims  that  the  children 
of  the  testator's  surviving  brothers  and  sisters  and  the  sons  of  the 
brothers  of  testator's  wife  take  nothing  under  the  will,  and  claim- 
ing, as  a  result  of  that  position,  that  the  estate  should  be  divided 
iuto  sixteen  shares,  and  that  each  of  said  infants  is  entitled  to 
one-half  of  one  share,  being  one  thirty-second  part  of  the  estate. 
The  defendant  Frank  H.  Anthony,  a  nephew  of  testator's  wife,  has 
served  an  answer  alleging  that  under  the  testator's  will  the  chil- 
dren of  the  testator's  living  brothers, and  sisters  are  excluded  from 
any  share  in  his  estate,  but  that  the  children  of  the  living  brothers 
of  testator's  wife  are  included  by  the  terms  of  the  will,  and  entitled 
to  take  thereunder.    In  regard  to  the  claim  that  the  testator  in- 
tended that  the  children  of  the  living  brothers  of  his  deceased  wife 
iiihould  stand  on  a  more  favorable  footing  than  the  children  of  his 
own  living  brothers  and  sisters,  I  deem  it  sufficient  to  say  that  I 
do  not  think  that  it  can  be  sustained.    It  is  elementary  that,  where 
a  will  is  capable  of  two  interpretations,  that  one  shonid  be  adopted 
which  prefers  those  of  the  blood  of  the  testator  to  strangers.    Wood 
V.  Mitcham,  92  N.  Y.  375-379.    A  reading  of  the  will  discloses  no 
intention  on  the  part  of  the  testator  to  prefer  his  wife's  relatives 
to  his  own.    Certainly,  the  provision,  "And  in  the  event  of  the  de- 
cease of  the  issue  of  any  one  or  more  of  my  brothers  and  sisters 
before  my  decease,  including  those  already  deceased  as  well  as  those 
who  may  decease,  that  then  the  issue  of  such  issue  shall  take  the 
share  which  its  or  their  parent  would  have  taken  if  living  at  my 
decease,"  evinces  no  such  intention.    The  testator  knew  which  of  his 
nephews  and  nieces  had  died  at  the  time  of  the  execution  of  his 
will,  and  the  object  of  that  provision,  as  I  view  it,  was  simply  to 
enable  the  issue  of  the  deceased  children  of  his  brothers  and  sisters 
to  take  the  share  which  their  parents  would  have  taken  if  living 
at  the  time  of  his  decease.    The  rule  is,  of  course,  that  the  court 
is  to  be  governed  in  the  construction  of  a  will  by  the  intention  of 
the  testator,  if  that  can  be  discovered  from  its  provisions;   and  ft 
is  also  the  rule  that,  where  a  general  rule  of  construction  comes  in 
conflict  with  the  intention,  the  latter  should  govern.    In  re  James, 
146  N.  Y.  78,  40  N.  E.  876.    In  this  case  there  is  not,  in  my  opin- 
ion, any  ambiguity  as  to  the  testator's  intention.    I  think  it  is 
plain  from  reading  the  will  that   the  testator  intended  that  his 
estate  should  be  divided  per  capita  between  his  brothers  and  sis- 
ters and  the  children  of  such  brothers  and  sisters  who  might  be 
Uving  at  the  time  of  his  death  and  the  testator's  wife's  brothers 
and  their  children  who  might  be  living  at  the  time  of  his  death. 
See  Bnnner  v.   Storm,   1   Sandf.  Ch.   357;  Murphy  v.   Harvey,   4 
Edw.  Ch.  131;   In  re  Sanders,  4  Paige.  293;    Myres  v.  Myres,  23 
How.  Prac.  413,  and  cases  cited.     The  fact  that  the  will  con- 
tains an  additional  provision  to  the  effect  that,  in  the  event  that 
any  of  the  issue  of  the  testator's  brothers  and  sisters  had  died  leav- 
ing issue  at  the  time  of  his  death,  such  issue  should  take  the  share 
which  its  parent  would  have  taken  if  living  at  his  decease,  does  not 
in  any  way  conflict  with  this  view.    The  provision  tends  rather  t» 
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strengthen  the  construction  that  the  testator  intended  that  the  chil- 
dren of  his  brothers  and  sisters  who  were  living  at  the  time  of  his 
death  should  share  with  their  parents  in  the  distribution  of  his  es- 
tate; otherwise,  it  would  seem  to  be  without  meaning,  for  the  rea- 
son that,  if  the  children  of  the  testator's  living  brothers  and  sisters 
were  not  intended  to  take  under  the  will  had  they  survived  the  tes- 
tator, it  is  difficult  to  see  how  the  issue  of  such  children  could 
take  the  shares  which  their  parents  would  have  taken  if  living.  If 
the  parents  were  not  to  have  received  shares  under  the  will,  surely 
their  issue  would  have  nothing  to  receive.  Assuming  that  it  was 
the  intention  of  the  testator  to  divide  his  estate  as  above  indicated, 
it  follows  that  such  estate  is  to  be  divided  into  forty-one  shares, 
and  that  one  of  such  shares  is  to  go  to'  each  living  brother  and  sister 
and  nephew  and  niece  of  the  testator  and  each  living  brother  and 
nephew  of  his  wife.  The  infants  Perkins,  the  two  sons  of  the  de- 
ceased daughter  of  the  testator's  deceased  brother,  take  one  share 
between  them,  and  the  four  children  of  the  deceased  son  of  the  tes- 
tator's living  sister  Mrs.  Du  Bose  are  entitled  to  the  remaining 
share.  Draw  decision  and  judgment  accordingly,  and  settle  on  two 
days'  notice. 

Ordered  accordingly. 


(3S  Misc.  Rep.  214.) 

BTORY  et  aL  T.  ARTHUB  et  aL 

(Supreme  Court,  Special  Term,  New  York  Coonty.    June,  1901.) 

1.  Attachuent— Unliquidated  DAHAess. 

A  complaint  alleged  that  plaintiffs  were  reasonably  entitled  to  $6,000 
for  services  In  procuring  an  exchange  of  property  for  a  nonresident  de- 
fendant. Held  insufficient  to  authorize  an  attachment  against  her  prop- 
erty, the  damages  being  unliquidated,  and  there  being  no  facts  set  forth 
showing  that  plaintiffs  were  injured  in  an  ascertainable  amount. 

%.  Same— Vacatino. 

Under  Code  Civ.  Proc  %  682,  providing  that  defendant  can  apply  to 
vacate  an  attachment  at  any  time  before  application  of  the  property  or 
Its  proceeds  to  the  payment  of  a  Judgment  recovered,  a  motion  to  vacate 
an  attachment  by  a  nonresident,  though  made  two  years  after  action 
commenced,  but  before  trial,  is  not  too  late. 

Action  by  James  Story  and  others  against  Mary  E.  Arthur  and 
others.    Motion  to  vacate  attachment.    Granted. 
G.  B.  AUison,  for  the  motion. 
H.  F.  lippold,  opposed. 

GUDERSLEEVE,  J.  On  or  about  December  1,  1899,  this  action 
was  commenced,  and  an  attachment  procured  on  the  ground  of 
the  nonresidence  of  defendant  and  for  breach  of  contract.  The 
complaint  and  afiQdavits  in  support  of  the  attachment  allege  that 
defendant  Arthur  employed  the  plaintiffs  to  procure  an  exchange 
of  real  estate,  that  plaintiffs  procured  such  exchange  in  accordance 
with  the  directions  of  said  defendant,  and  that  their  services  are 
reasonably  worth  the  sum  of  |6,000.  The  said  plaintiffs  had  the 
attachment  levied  on  real  estate  in  this  city  belonging  to  said 
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defendant,  and  filed  a  lis  pendens.  On  or  about  October  1,  1900, 
said  defendant  became  a  resident  of  this  city.  She  now  makes 
this  motion  to  vacate  the  attachment.  It  is  claimed  that  she  has 
not  specified  the  irregularities  complained  of  in  her  moving  papers, 
as  required  by  rule  37;  but  she  maintains  that  this  application  is 
not  based  on  any  irregularity,  but  upon  the  merits  and  on  jurisdic- 
tional defects.  The  plaintiffs'  cause  of  action  is  based  on  a  quan- 
tum meruit.  They  claim  their  services  are  worth  |6,000,  but  there 
is  nothing  to  show  the  value  of  the  property  exchanged,  or  the 
nature  and  extent  of  the  services  rendered.  The  damages  are  un- 
liquidated, and  we  have  nothing  but  the  plaintiffs'  assertion  that 
they  should  be  valued  at  |6,000.  The  rule  is  well  settled  that  an 
attachment  will  not  be  sustained  upon  a  claim  for  unliquidated 
damages,  unless  the  papers  upon  which  it  rests  set  forth  facts  from 
which  a  conclusion  can  properly  be  drawn  that  plaintiffs  have  been 
damaged  in  an  ascertainable  sum.  Farquhar  v.  Milk  Co.,  30  Misc. 
Bep.  ^0,  62  N.  Y.  Supp.  305.  The  court  must  be  able  to  determine 
whether  plaintiffs  have  evidence  of  damages,  and  whether  the  alle- 
gations in  respect  thereto  are  mere  matter  of  speculation.  Haskell 
V.  Osbom,  33  App.  Div.  128,  53  N.  Y.  Supp.  361.  The  plaintiffs 
urge  that  defendant  Arthur  is  without  a  meritorious  defense  to 
the  action.  Upon  a  motion  to  vacate  an  attachment,  however,  the 
merits  of  the  action  will  not  be  considered,  unless,  indeed,  the  mov- 
ing papers  are  hopelessly  bad.  Peck  v.  Brooks,  31  Misc.  Bep.  49, 
64  N.  Y.  Supp.  546;  Thorn  v.  Alvord,  32  Misc.  Bep.  457,  66  N.  Y. 
Supp.  587,  affirmed  54  App.  Div.  638,  67  N.  Y.  Supp.  1147. 

The  plaintiffs  urge  laches  on  the  part  of  defendant  in  making  this 
application  to  vacate  the  attachment.  But  section  682  of  the  Code 
provides  that  the  defendant  can  apply  to  vacate  the  attachment 
at  any  time  before  the  actual  application  of  the  attached  prop- 
erty, or  the  proceeds  thereof,  to  the  payment  of  a  judgment  recov- 
ered in  the  action.  There  is,  therefore,  no  question  of  laches  here. 
As  I  have  above  stated,  the  plaintiffs  have  not  complied  with  the 
rule  in  cases  where  the  damages  are  unliquidated.  In  such  cases 
the  papers  upon  which  an  application  for  an  attachment  is  founded 
must  set  fortii  the  facts  which  establish  the  damages,  as  the  amount 
of  damages  must  be  shown  in  order  to  entitle  the  plaintiffs  to  an  at- 
tachment. The  pai)ers  must  allege,  not  simply  the  conclusion  that 
the  plaintiff  has  suffered  damage  by  reason  of  the  breach  of  con- 
tract set  forth  in  the  complaint  to  an  amount  specified,  but  must 
state  the  facts  from  which  such  conclusion  may  properly  be  drawn. 
I^quharv.  Milk  Co.,  supra;  Westervelt  v.  Agrumaria,  58  Hun,  147, 
11  N.  Y.  Supp.  340.  The  motion  to  vacate  the  attachment  is  grant- 
ed, with  tlO  costs  to  abide  the  event. 

Motion  granted,  with  |10  costs  to  abide  event. 
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(36  Misc.  Sep.  280.) 

80HILLIMGBB  T.  HERRMANN. 

(Supreme  Court,  Appellate  Term.    June,  1901.) 

L  JdHISDICTIOH— QUESTIOHIBO  BT  ASSWBB. 

Au  answer  stating  that  defendant  answers  "without  conceding  Juris- 
diction of  this  court"  Is  Insufflcient  to  challenge  such  Jurisdiction. 
8.  Same— PKEanMPTiOK. 

Where  a  nonresident  of  the  city  of  New  York  is  sued  In  a  municipal 
court  by  a  long  summons,  he  cannot  overcome  the  presumption  that  the 
service  was  proper,  and  that  the  court  had  Jurisdiction,  unless  he  shows 
not  only  that  be  was  a  nonresident,  but  that  he  had  no  place  of  business 
within  said  city. 

Appeal  from  municipal  court,  borough  of  Manhattan,  SeTeath  dis- 
trict. 

Action  by  Frederick  G.  Schillinger  against  Henry  Hemiuum.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BEACH  and  FITZQEBAU),  JJ. 

Gtoepel  &  Wahle,  for  appellant. 
Franklin  Pierce,  for  respondent. 

PEB  CUBL.\M.  This  action  was  commenced  in  the  mnnlcipal 
court  of  the  city  of  New  York  by  the  service  of  the  usual  or  "long" 
summons.  The  complaint  was  verified,  and  the  defendant  served  a 
verified  answer,  in  which  he  set  up  as  a  first  defense  a  general  de- 
nial, as  a  second  defense  that  he  was  a  nonresident  of  the  city  of 
New  York,  and  as  a  third  defense  that  there  had  been  a  former 
litigation  between  the  parties.  The  answer  was  subscribed  by  his 
attorneys  in  the  customary  form,  without  reservation,  except  that 
at  the  beginning  of  the  answer  it  is  stated  that  the  defendant  an- 
swers "without  conceding  the  jurisdiction  of  this  courL"  It  has 
recently  been  decided  that  an  action  in  a  municipal  court  against  a 
nonresident  defendant  must  be  commenced  by  the  service  of  the 
"short"  summons  provided  for  by  section  1.3(>9  of  the  Greater  New 
York  charter  (Laws  1897,  c.  378).  But  it  has  also  been  held  that 
subdivision  3  of  section  1370  of  the  same  charter,  which  provides 
that  "no  person  who  shall  have  a  place  in  said  city  for  the  regular 
transaction  of  business  shall  be  deemed  a  nonresident  under  the  pro- 
visions of  this  title,"  creates  an  exception  to  section  1369,  in  that 
it  authorizes  the  commencement  of  an  action  against  a  nonresident 
who  has  a  regular  place  of  business  within  the  dty  of  New  York 
•  by  the  usual  "long"  summons  such  as  was  issued  in  the  present  ac- 
tion. Kontenberg  v.  Schweitzer,  1(54  N.  Y.  HQG,  !58  N.  E.  1092.  When 
such  an  action  is  commenced  by  a  "long"  summons  formally  served 
upon  the  defendant  within  the  said  city,  the  residence  of  the  de- 
fendant, and  the  consequent  jurisdiction  of  the  court,  will  be  pre- 
sumed, without  allegations  or  proof  of  residence.  Sperry  v.  Major, 
1  E.  D.  Smith,  ,'U)1.  So,  when  a  defendant  objects  that  he  should 
have  been  served  by  a  short,  instead  of  a  long,  summons,  he  must 
show  Ihe  necessary  facts  to  overcome  the  presumption  that,  in  his 
case,  the  long  summons  was  the  proper  process.  In  other  words, 
he  must  show  both  that  he  is  a  nonresident  and  that  he  has  no  place 
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within  the  said  city  for  the  regular  transaction  of  business;  for,  if 
he  be  either  a  resident,  or  have  Buch  a  place  of  business,  he  can  be 
sued  by  a  long  summons.  The  defendant's  plea  of  nonjurisdictioa 
was  defective,  in  that,  while  he  alleged  his  nonresidence,  be  failed 
to  allege  that  he  had  no  place  of  business  within  the  said  city.  Even 
if  the  defendant  could  not  lawfully  be  sued  by  a  "short"  summons, 
he  did  not  take  the  objection  properly,  or  in  due  season.  If  the 
senice  was  void  by  reason  of  the  defendant's  nonresidence,  it  was 
as  if  he  had  never  been  ser\'ed  at  all.  Still,  since  the  action  was 
one  which  the  municipal  court  bad  jurisdiction  to  entertain  if  prop- 
erly begun,  the  defendant  could  waive  any  defect  in  the  process, 
and  submit  himself  to  the  jurisdiction.  If  be  had  not  intended  to 
submit  himself  to  the  jurisdiction  of  the  court,  he  should  have  ap- 
peared specially  for  the  purpose  of  raising  the  question  of  jurisdic- 
tion by  motion,  for,  where  the  case  is  one  in  which  the  court  can 
acquire  jurisdiction  by  the  proper  service  of  a  summons,  the  fact 
of  nonservice  or  of  defective  service  cannot  be  raised  by  answer. 
Beed  v.  Chilson,  142  N.  Y.  152,  36  N.  E.  884;  Goldstein  v.  Gold- 
smith, 28  Misc.  Rep.  569,  59  N.  Y.  Supp.  677.  So  far  as  concerns 
the  merits,  there  was  a  sharp  conflict  of  testimony,  upon  which  the 
justice  decided,  as  he  had  a  right  to  do,  in  favor  of  the  plaintiff. 
The  nonproduction  of  the  note  by  the  plaintiff  was  sufficiently  ac- 
counted for. 
Judgment  affirmed,  with  costs. 


(36  Miac.  Bep.  268.) 

PINLAT  T.   HETWARD. 

(Supreme  Court,  Appellate  Term.    June,  1901.) 

1.  AtWHOBiTT  DIP  Attorkbt— Collections. 

Ad  attorney  to  whom  a  claim  has  been  assigned  for  collection  cannot 
accept  note  of  tbe  debtor  or  of  a  third  party  In  payment  thereof. 
&  Same— AcqciEscENCE. 

Where  a  creditor  has  aeqnleseed  for  five  years  In  acceptance  by  the 
attorney  of  notes  of  the  debtor  in  payment  of  a  claim,  it  constitutes  a 
ratification  of  tbe  attorney's  unauthorized  act 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Ellen  Laracy  Finlay  against  Mille  Heyward.  Prom  a 
judgment  of  the  general  term  (Gl)  N.  Y.  Supp.  648)  affirming  a  judg- 
ment for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BEACH  and  FITZGERALD,  JJ. 

Albert  B.  Kerr  (Arthur  J.  Baldwin,  of  counsel),  for  appellant. 
Robert  Davidson  (Isaac  L.  Miller,  of  counsel),  for  respondent. 

PER  CXnilAM.  In  1893  the  defendant,  then  an  unmarried 
woman,  became  indebted  to  the  firm  of  which  plaintiff  is  surviving 
partner.  The  defendant  then  lived  in  a  Western  city.  The  {dain- 
tiff's  firm  placed  the  account  in  the  hands  of  their  lawyer  for  col- 
lection, and  he  forwarded  it  to  a  lawyer  living  in  the  city  in  which 
the  defendant  resided.    After  some  negotiations,  one  of  the  defend- 
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ant's  brothers  paid  the  Western  lawyer  a  small  amount  of  cash 
on  account  of  the  claim,  and  for  the  balance  gave  his  own  note, 
indorsed  by  another  of  the  defendant's  brothers,  for  which  a  re- 
ceipt was  given  by  the  lawyer  with  whom  the  settlement  was  ef- 
fected. The  cash  and  note  were  transmitted  to  the  plaintiff's  New 
York  lawyer,  who  at  once  sent  both  to  plaintiff's  firm.  No  effort 
was  ever  made  to  collect  the  note,  and  all  of  the  questions  put  by  de- 
fendant's counsel  with  a  view  to  showing  that  the  maker  and  in- 
dorser  of  the  note  were  solvent  when  it  was  made,  and  for  some 
time  thereafter,  but  have  since  become  insolvent,  were  excluded 
by  the  court. 

It  is  undoubtedly  true  that,  In  the  absence  of  specific  authority, 
a  lawyer  to  whom  a  claim  is  intrusted  for  collection  has  no  right 
to  accept  a  promissory  note  either  of  the  debtor  or  of  a  third  per- 
son in  payment  of  the  claim.  There  is  no  evidence  of  any  such 
specific  authority  either  to  the  New  York  or  Western  lawyer,  and 
the  act  of  the  latter  in  accepting  the  note  of  the  defendant's  broth- 
ers was  not  binding  upon  the  plaintiff's  firm,  unless  they  subsequent- 
ly ratified  his  action.  It  is  not  necessary  that  such  ratification  be 
express,  but  it  may  be  inferred  from  long-continued  acquiescence. 
In  the  present  case  the  plaintiff  has  retained  the  note  for  some 
five  years,  without  either  repudiating  the  unauthorized  act  of  her 
agent,  or  making  any  attempt  to  collect  the  note.  It  may  be,  as  de- 
fendant attempted  to  prove,  that  the  makers  of  the  note  were  sol- 
vent for  some  time  after  it  was  made,  and  that  if  plaintiff  had 
within  a  reasonable  time  either  returned  the  note,  or  refused  to  ac- 
cept it  in  payment,  or  attempted  to  collect  it,  the  defendant  might 
have  taken  steps  to  protect  herself.  If  the  note  was  given  in  pay- 
ment of  the  claim,  the  plaintiff,  by  her  long  acquiescence  in  its  ac- 
ceptance by  her  agent,  must  be  deemed  to  have  ratified  his  accept- 
ance of  payment  by  the  note  of  a  third  person.  Even  if  the  note 
was  accepted  merely  as  collateral  security  for  the  debt,  the  plaintiff 
has  been  guilty  of  laches  in  taking  no  steps  towards  collecting  it. 
In  the  one  case,  the  debt  has  been  paid;  in  the  other,  the  defend- 
ant should  be  permitted  to  show  that  she  has  suffered  damage  by 
reason  of  plaintiff's  laches.  In  either  case  the  judgment  must  be 
reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide 
event. 


(IBS  App.  Dlv.  870.) 

ACKERMAN  et  al.  v.  ACKERMAN. 

(Supreme  Oonrt,  Appellate  DivlBl<«,  Second  Department    July  25,  1901.) 

WiLM— Remainder— Time  op  Vbstihs. 

Testator  deTlsed  his  property  to  his  wife  during  her  life,  and  provided 
that  on  her  death,  or  in  case  she  did  not  survive  him,  that  hla  estate 
should  be  divided  equally  among  his  three  children,  and  that  the  share 
of  any  of  the  children  that  might  be  deceased  should  be  divided  equally 
among  his  or  her  heirs,  and.  In  case  there  should  be  no  such  heirs, 
the  share  of  such  child  should  be  divided  equally  among  testator's  sur- 
viving children.    Testator  died  in  1806,  and  one  of  his  sons  In  1887,  and 
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his  Widow  in  1900.    Beld,  that  the  remainders  limited  to  testator's  chil- 
dren rested  at  the  time  of  testator's  death. 

Action  by  George  A.  Ackerman  and  othera  against  Annie  L.  Ack- 
erman.  Submission  of  controversy  on  agreed  statement,  in  accord- 
ance  with  Code  Civ.  Proc.  §  1279.    Judgment  for  defendant. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIKSCH- 
BEEG,  JENKS,  and  SEWELL,  JJ. 

William  J.  McCready,  for  plaintiffs. 
James  M.  Hunt,  for  defendant. 

HIBSGHBEBG,  J.  This  is  the  submission  of  a  controversy  upon 
agreed  statement  of  facts,  under  section  1279  of  the  Code  of  Civil 
Procedure.  The  issue  depends  upon  the  question  whether  or  not  the 
remainder  limited  to  Charles  Willis  Ackerman  in  his  father's  will 
vested  at  the  time  of  his  father's  death.  John  Ackerman,  the  fa- 
ther, died  May  23,  1896,  leaving  a  widow  and  three  children.  By 
the  terms  of  his  will,  he  gave  a  power  of  sale  to  his  executors,  and 
a  life  estate  in  all  his  property  to  his  widow.  The  will  further  pro- 
vided as  follows: 

"Upon  the  death  of  my  said  wife,  or  In  case  she  does  not  surrlve  me,  I 
give,  devise,  and  bequeath  to  my  three  children,  namely  George  Albert, 
Charles  'Willis,  and  Christina  Evelyn,  the  wife  of  S.  W.  Simmons,  nil  my 
estate,  real  and  personal,  to  be  divided  between  them  share  and  share 
alike,  the  share  of  such  of  my  children  as  may  be  deceased  to  be  divided 
equally  among  his  or  her  heirs,  if  any  there  be,  the  share  of  such  child  or 
children  to  be  held  in  trust  and  placed  at  Interest  on  good  security  until 
said  heir  or  heirs  have  attained  their  majority;  but  in  case  there  should  be 
no  such  heir  or  heirs,  or  such  heirs  should  be  deceased  before  they  have 
attained  their  majority,  then,  and  in  that  case,  the  t^hare  of  such  heir  or 
heirs  shall  be  equally  divided  among  my  surviving  children." 

The  testator's  widow  died  May  6,  1900,  His  children  survived 
him,  but  his  son  Charles  Willis  died  February  19,  1897,  leaving  a 
will,  by  which  he  devised  and  bequeathed  all  his  property  to  his 
widow,  the  defendant,  Annie  Laura  Ackerman. 

That  the  share  of  Charles  Willis  Ackerman  vested  immediately 
upon  his  father's  death,  subject,  of  course,  to  the  life  estate,  seems 
to  me  beyond  dispute.  The  general  rule  of  construction  applicable 
is  that  where  a  testamentary  gift  is  simply  to  one  or  more  persons, 
and,  in  case  of  the  death  of  any  one  of  them  without  issue,  to  sur- 
vivors, the  death  referred  to  means  a  death  in  the  lifetime  of  the 
testator,  and  the  prior  legatee  surviving  takes  absolutely.  2  Jarm. 
Wills,  752.  This  rule  is  qualified  in  so  far  that  if,  in  the  language 
of  the  gift  or  in  the  other  provisions  of  the  will,  a  contrary  intent 
is  apparent,  the  contrary  intention  should  be  sustained.  The  fact 
of  a  precedent  estate  is  not  important.  The  cases  are  common 
which  hold  that  adverbs  of  time,  such  as  "when,"  "then,"  "after," 
"from  and  after,"  etc.,  in  the  devise  of  a  remainder  limited  upon  a 
life  estate,  are  to  be  construed  merely  as  relating  to  the  time  of 
the  enjoyment  of  the  estate,  and  not  to  the  time  of  its  vesting  in 
interest,  and  that  the  law  favors  such  a  construction  of  a  will 
as  will  avoid  the  disinheritance  of  remainder-men  who  may  happen 
to  die  before  the  determination  of  the  precedent  estates.    In  Con- 
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nelly  ▼.  O'Brien,  106  N.  Y.  406,  60  N.  E.  20,  the  court  of  appesils 
earned  this  doctrine  so  far  as  to  hold  that  where  a  testator  gave 
his  property  to  his  widow  during  her  life,  and  then  to  such  of  his 
children  "as  may  ^en'  be  alire,"  the  adverb  was  iatended  by  him 
to  refer  to  the  time  of  his  own  death,  and  not  to  that  of  his  widow, 
and  that  consequently  a  daughter  who  survived  him,  but  died  be- 
fore the  widow,  took  a  vested  i^are.    There  is  nothing  in  the  lan- 
guage of  the  gift  herein,  or  of  the  other  provisions  of  the  will,  which 
indicates  an  intent  to  postpone  the  vesting  in  interest  of  the  re- 
mainders.   On  the  contrary,  the  language  employed  seems  apt  in 
the  expression  of  a  contrary  intent.    The  testator  gives  his  estate  to 
his  children  in  equal  abares,  excepting  only  the  share  of  sncfa  of 
his  children  "an  may  be  deceased."    This  refers  to  an  existing  con- 
dition resulting  from  a  prior  event,  as  though  he  had  said,  "but  if 
any  of  my  children  shall  have  died,"  etc.    That  the  possible  event 
of  their  death  refers  to  the  time  of  his  own  death,  and  not  to  his 
wife's,  is  plain  from  the  expression,  "upon  the  death  of  my  aaid 
wife,  or,  in  case  she  does  not  survive  me,  I  give,"  etc.    Contem- 
plating the  condition  that  his  wile  may  die  before  him,  and  the 
life  estate  never  take  effect,  he  gives  in  that  event  an  equal  share 
to  each  of  his  children,  with  the  proviso  that  the  share  of  snch 
of  his  children  as  may  be  deceased  shall  be  divided  among  his  or 
her  heirs.    In  that  event,  the  words  "may  be  deceased"  can  by  no 
possibility  be  construed  to  relate  to  any  other  time  than  to  that 
of  his  own  death.    But  these  words  cannot  be  construed  to  have 
two  different  and  opposing  meanings  in  the  same  paragraph,  as 
they  would  have  of  necessity  if  the  plaintiffs'   contention   were 
adopted,  viz.  that  if  his  wife  did  not  survive  him  the  words  *^ay 
be  deceased"  were  intended  to  refer  to  the  time  of  his  death,  while 
if  she  did  survive  him  they  were  intended  to  refer  to  the  time  of 
her  death.    There  is  no  reason  or  authority  for  so  anomalous  a  rule 
of  construction.    The  case  of  Mead  v.  Mabenj  131  N.  Y.  255,  30  X. 
E.  98,  is  quite  different.    There  the  language  used  referred,  not  to 
a  death  as  having  occurred  at  the  time  of  the  death  of  the  testator, 
but  to  one  which  might  occur  at  any  time  in  the  future.    The  ordi- 
nary imiwrt  of  the  words,  "if  any  of  my  children  shall  die."  was 
considered  to  be  that  of  the  death  of  any  of  them  at  any  time, 
and  it  is  manifestly  distinguishable  from  the  words,  "if  any  of  my 
children  shall  have  died,"  or  "shall  be  deceased."    Besides,  in  that 
case  the  other  general  provisions  and  scheme  of  the  will  supported 
and  confirmed  the  construction  adopted  by  the  court,    Referrinp 
to  the  general  rule  which  I  have  said  controls  the  determination 
of  the  question,  and  the  qualification  or  exception  involved  in  Mead 
V.  Maben.  supra,  the  same  court  said,  in  Stokes  v.  "Weston,  142  N. 
T.  433.  437,  37  N.  E.  515:    "An  examination  of  the  cases  in  this 
court  where  the  rule  has  not  been  applied  will  disclose  the  fact  that 
there  was  some  langnajre  of  the  testator  indicating  a  different  in- 
tention.   Such  a  case  was  Mead  v.  ^ilaben,  131  N.  Y.  255,  30  N.  E. 
98.    Judge  Gray  expressly  rested  the  decision  of  the  court,  which 
refused  to  apply  the  rule  in  that  case,  on  the  special  lanaruage  of 
the  testator."    The  plaintiff  cites  Stokes  v.  Weston,  69  Hun,  611, 
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24  N.  Y.  Supp.  26,  and  WashlMWi  t.  Cope,  67  Hon,  272,  22  N.  T. 
Snpp.  241.  The  first  case  was  reversed  in  Stokes  v.  Weston,  supra, 
and  the  second  in  Washbon  ▼.  Cope,  144  N.  Y.  287,  39  N.  E.  388. 
Each  ultimate  decision  is  an  authority  for  the  condnsion  reached 
herein.  The  other  cases  cited  by  the  plaintiff  are  either  inap- 
plicable, or,  by  reason  of  pecniiarities  is  scheme  or  expression,  not 
controlling. 

There  shonld  be  judgment  for  tiie  defendant  upon  the  Bubmission. 
All  concur. 


i;63  App.  Div.  448.) 

OAKLAND  CEMETESB.Y  T.  CITT  OF  TONKBRS. 

(Supreme  Oonrt,  Appellate  Dlvielon,  Second  Department.    JiAj  25,  1901.) 

1.  Ceuetkrtbs— LocAi.  Improvement— Abskssmknt—Exbmption. 

Under  Laws  1879,  c.  310,  §  1,  providing  that  no  land  actually  need 
and  occupied  for  cemetery  purposes  should  be  sold  nnder  execution  for 
any  tax  or  assessment,  nor  sball  such  tax  or  assessment  be  levied,  col- 
lected, or  Imposed  on  such  property,  a  cemetery  association,  organized 
nnder  Laws  1847,  c.  133,  is  not  liable  for  a  special  assessment  to  con- 
struct a  sewer. 

8.  Statute— Rbpkal. 

Laws  1881,  c.  184,  tit  8,  {  16,  providing  that  the  expense  of  local  Im- 
proY^meuts  In  a  certain  city  shall  be  apportioned  and  assessed  on  lands 
benefited  thereby,  did  not  repeal  by  Implication  Laws  1879,  c.  310, 
exempting  cemetery  asfioclatlons  from  taxation  so  long  as  the 'land  of 
the  association  was  nsed  for  cemetery  purposes. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Oakland  Cemetery  against  the  city  of  Yonkers.  From 
a  judgment  vacating  an  assessment  of  plaintiff's  property  and  en- 
joining the  collection  thereof,  defendant  appeals.    AEBrmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWAJRD,  HIESGH- 
BERO,  JENKS,  and  8EWELL,  JJ. 

James  M.  Hunt,  for  appellant 
William  W.  Bcrugham,  for  respondent. 

SEWELL,  J.  The  plaintiff  is  a  cemetery  association,  organized 
under  chapter  V.iS  of  the  Laws  of  1847,  and  is  the  owner  of  real 
estate  in  the  city  of  Yonkers  which  it  actually  uses  and  occupies 
for  cemetery  purposes.  The  cemetery  has  a  frontage  on  Sawmill 
River  road  and  Ashburton  avenue  of  about  1,200  feet.  The  defend- 
ant levied  upon  the  cemetery  an  assessment  of  $1,940,  as  being  the 
sum  determined  as  the  amount  of  the  benefit  to  the  property  by 
the  construction  of  a  sewer  in  Ashburton  avenue  and  other  streets 
in  the  city  of  Yonkers,  and  this  action  was  brought  to  set  aside 
the  assessment,  and  to  restrain  the  defendant  from  collecting  it. 

Section  10,  c.  133,  Laws  1847,  provides  that  "the  cemetery  lands 
and  property  of  any  association,  formed  pursuant  to  this  act,  shall 
be  exempt  from  all  public  taxes,  rates,  and  assessments,  and  shall 
not  be  liable  to  be  sold  on  execution,"  etc.  It  was  held  in  Buffalo 
City  Cemetery  v.  City  of  Buffalo,  46  N.  Y.  506,  that  this  exemption 
did  not  apply  to  a  municipal  assessment  to  defray  the  expenses  of 
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a  local  Improvement,  the  court  holding  that  the  adjective  "public," 
in  the  clause  above  quoted,  applied  to  the  nouns  "rates"  and  "as- 
sessments,"  as  well  as  to  the  noun  "taxes,"  and  that  "the  legislature 
meant  to  limit  its  favor,  and  to  imply  that  there  were  certain  taxes, 
rates,  and  assessments,  not  public,  from  which  the  plaintiff  ^vas 
not  to  be  exempted."  Eight  years  later  the  legislature  passed  an 
act  (chapter  310,  Laws  1879)  entitled  "An  act  to  prevent  the  sale 
of  lands  used  for  cemetery  purposes,"  which  contained  a  clear  and 
unequivocal  provision  exempting  all  lands  actually  used  and  occn- 
pied  for  cemetery  purposes  from  any  tax,  assessment,  or  other  civil 
imposition.    Section  1  provides  that: 

"No  land  actually  used  and  occupied  tor  cemetory  purposes  shall  be  sold 
under  execution  or  for  any  tax  or  assessment,  nor  shall  such  tax  or  assess- 
ment be  levied,  collected,  or  Imposed,  nor  shall  It  be  lawful  to  mortga)?e 
such  land,  or  to  apply  it  In  payment  of  debts,  so  long  as  It  shall  continue  to 
be  used  for  such  cemetery  purposes." 

Section  2  provides  that: 

"Whenever  any  such  land  shall  cease  to  be  used  for  cemetery  purposes, 
any  judgment,  tax,  or  assessment  which,  but  for  the  provisions  of  this  act, 
would  have  been  levied,  collected,  or  Imposed,  shall  thereupon  fortbwltli, 
together  with  Interest  thereon,  become  and  be  a  lien  and  charge  upon  sucb 
land,  and  collectible  out  of  the  same." 

Section  3  declares  that  "the  provisions  of  this  act  shall  not  apply 
to  any  lands  held  by  the  city  of  Rochester." 

That  the  eilect  of  this  act  was  to  exempt  from  local  assessment 
cemeteries  exempted  from  taxation  by  section  10  of  the  act  of  1879, 
as  well  as  to  exempt  cemetery  lands  not  before  exempt  from  what 
are  called  "public"  or  "general"  taxes,  rates,  or  assessments,  was 
expressly  held  in  Buffalo  Cemetery  Ass'n  v.  City  of  Buffalo,  118  N. 
Y.  61,  22  N.  E.  962.  In  that  case  the  defendapt  claimed  the  right 
to  make  assessment  upon  the  lands  of  the  plaintiff,  a  cemetery  as- 
sociation, for  the  grading  of  a  street  adjoining  its  property,  and 
the  court  said: 

"It  Is  not  questioned  but  that  prior  to  the  passage  of  chapter  310  of  the 
Laws  of  1879  the  local  authorities  possessed  the  power  of  making  an  assess- 
ment for  grading  and  paving  adjoining  plaintiff's  premises.  It  was  so  de- 
termined by  this  court  In  the  case  of  Buffalo  City  Cemetery  v.  City  of  Buf- 
falo, 46  N.  Y.  500.  But  the  act  referred  to  Is  a  general  act.  and  declares 
that  no  land  actually  used  for  cemetery  purposes  shall  be  sold  under  execu- 
tion for  any  tax  or  assessment.  If  that  act  be  applicable  to  lands  owned 
and  used  for  cemetery  purposes  within  the  limits  of  the  city  of  Buffalo, 
the  assessment  in  question  is  unlawful." 

Our  attention  is  called  to  the  case  of  People  v.  Pratt,  129  N.  Y. 
68,  29  N.  E.  7,  where  Judge  Earl  said: 

"The  act  of  1879  is  not  an  amendment  of  the  act  of  1847,  and  does  not 
relate  to  cemeteries  owned  by  corporations  organized  under  that  act.  It 
relates  to  other  cemeteries  not  established  under  that  act.  This  fully  ap- 
pears from  section  2.  *  •  •  That  section  plainly  has  no  reference  to  a 
corporation  organized  under  the  act  of  1847,  for  the  reason  that.  Independ- 
ently of  the  act  of  1879,  no  tax  could  be  levied  upon  the  lands  of  such  a 
corporation,  the  exemption  from  taxation  being  due  to  the  act  of  1847,  and 
not  to  that  of  1879.  The  purpose  of  that  act  was  to  secure  to  cemeteries, 
not  established  under  the  act  of  1847,  exemption  from  taxation,  and  other 
immunltiea  which  they  did  not  before  possess." 
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In  that  case  the  cemetery  association  was  incorporated  under  the 
act  of  1847.  No  dead  bodies  liad  been  buried  in  the  cemetery,  and 
the  assessors  contended  that  it  was  for  that  reason  liable  to  be  as- 
sessed under  the  provisions  of  section  2  of  the  act  of  1879.  The 
question  whether  the  exemption  ^ven  by  that  statute  applied  to 
lands  owned  by  a  corporation  organized  under  the  act  of  1847  was 
not  before  the  court.  The  case  did  not  call  for  the  remark  of  the 
learned  judge  that  the  "act  of  1879  is  not  an  .amendment  of  the  act 
of  1847,  and  does  not  relate  to  cemeteries  owned  by  a  corporation,' 
organized  under  that  act."  It  is  clear  that  the  reason  given  for 
this  dictum  does  not  apply  to  the  question  now  in  controversy,  and 
that  the  act  of  1879  was  intended  to  be  and  is  applicable  to  all 
cemeteries  or  lands  actually  used  and  occupied  for  cemetery  purposes. 

The  general  provisions  in  the  charter  of  the  city  of  Yonkers  (sec- 
tion 1*6,  tit.  8,  c.  184,  Laws  1881),  that  "the  expenses  of  certain  local 
improvements  shall  be  apportioned  and  assessed  upon  lands  bene- 
fited thereby,"  does  not  repeal  by  implication  the  act  of  1879,  so 
far  ^B  it  is  applicable  to  the  city  of  Yonkers.  These  provisions 
are  not  so  inconsistent  that  one  or  the  other  must  be  rejected.  They 
must  be  read  together,  and  construed  as  if  they  were  contained  in 
one  and  the  same  act  of  legislation. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


(63  App.  Div.  418.) 

SANTERO  V.   TRIMBIiB. 

(Supreme  Oonrt  Appellate  Division,  Second  Department    Jtilj  25,  1901.) 

HAiiicionB  Prosecution— VENns. 

Where  plaintiff,  a  resident  of  Q.  county,  was  arrested  for  larceny, 
and  taken  to  O.  county  for  trial,  and  was  discharged,  and  subsequently 
brought  an  action  In  Q.  county  for  malicious  prosecution,  the  cause  of 
action  did  not  arise  In  O.  county,  and  It  was  error  to  change  the  place 
of  trial  to  sncb  county. 

Appeal  from  special  term,  Queens  county. 

Action  by  Joseph  Santero,  by  Vito  D.  Santero,  his  guardian  ad 
litem,  against  Gurden  D.  Trimble.  From  an  order  changing  the 
place  of  trial  from  Queens  county  to  the  county  of  Oswego,  plain- 
tiff  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  HIRSCHBEEQ,  JENKS, 
and  SEWELL,  JJ. 

Samuel  Wechsler,  for  appellant 
L.  W.  Baker,  for  respondent. 

HIRSCHRERG,  J.  In  May,  1900,  the  defendant  filed  a  complaint 
with  one  of  the  justices  of  the  peace  of  the  county  of  Oswego,  char- 
ging the  plaintiff,  a  resident  of  Astoria,  in  Queens  county,  with 
the  commission  of  the  crime  of  larceny.  A  warrant  was  thereupon 
issued  for  the  plaintiff's  arrest,  and  he  was  arrested  at  his  home 
and  taken  to  Oswego  county,  where  he  was  subsequently  tried  upon 
the  charge  and  acquitted.    This  action  is  brought  to  recover  dam* 
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ages  because  of  these  proceedings,  ander  the  claim  of  maJicioos 
prosecution. 

On  dt^fendant's  motion  for  a  change  of  the  place  of  trial  from 
Queens  county,  where  the  plaintiff  has  laid  the  yenne,  to  Oswego 
county,  where  the  defendant  desires  it,  the  defendant  testified  to 
7  witnesses,  and  the  plaintiff  to  14.  Each  side  criticises  the  affi- 
davit of  the  other  as  to  its  technical  sufficiency,  and  as  to  the  good 
faith  and  necessity  of  the  evidence  alleged  to  be  obtainable  from 
the  prospective  witnesses.  Without  entering  into  detail,  it  is  suffi- 
cient to  say  that  the  criticism  is  not  unjustified  in  either  case;  but 
that,  upon  making  all  due  allowances,  this  order  appealed  from  can- 
not be  supported  upon  the  theory  that  it  is  necessary  for  the  par- 
pose  of  subserving  the  convenience  of  witnesses.  The  process  of 
weeding  out  still  leaves  more  of  the  14  witnesses  remaining  than 
of  the  7.  The  order  finds  its  main  support  upon  the  theory  that 
the  cause  of  action  arose  in  Oswego  county,  but  in  this  respect  I 
think  it  is  in  conflict  with  the  rule  in  this  department,  as  declared 
in  Osborn  v.  Stephens,  74  Hun,  91,  26  N.  Y.  Supp.  160.  In  that 
case  the  facts  were  very  similar  to  those  in  the  case  at  bar.  There 
the  plaintiff  resided  in  Westchester  county,  was  arrested  on  a  charge 
of  larceny  made  in  Tompkins  county,  to  which  county  he  was  taken, 
but  discharged.  He  sued  the  defendant  for  malicious  prosecution, 
and  the  general  term  reversed  an  order  changing  the  place  of  trial 
from  Westchester  county  to  Tompkins  county,  holding  that,  inas- 
much as  the  place  of  the  transaction  was  not  entirely  in  Tompkins 
county,  the  cause  of  action  could  not  be  said  to  have  arisen  there, 
in  justification  of  the  order  appealed  from.  In  view  of  that  deci- 
sion, and  the  large  preponderance  of  witnesses  in  Queens  county, 
the  order  herein  should  be  reversed.    All  concur. 


(08  App.  Oiv.  818J 

MAYBB  V.  KILLH^BA. 

(Supreme  Court  Appellate  EMtIbIoh,  Second  Department.    July  25,  190L) 

Obdgb  of  CoNTiiACTOR— Materials  Pdrwished— Nbcessitt  for  Filino. 

Defendant,  a  property  owner,  entered  Into  a  contract  with  B.,  t 
builder,  for  certain  improvements,  and  El.  contracted  with  plaintiff  for  , 
certain  materials.  On  E.  falling  to  pay  the  agreed  instaUments.  tbe 
plaintiff  refused  to  furnish  any  more  materials,  and  defendant  accepted  ' 
an  order  from  E.  to  pay  plaintiff,  when  due,  for  the  materials  fnr-  | 
nished.  Held,  that  the  order  was  a  personal  contract  of  the  defendant  , 
with  plaintiff,  and  was  not  invalid  for  not  having  been  filed  as  required  ' 
by  I>aw8  1897,  c.  418,  §  15,  providing  that  no  order  drawn  by  a  contractor  i 
on  the  owner  of  realty  for  money  for  materials  furnished  shall  be  valid 
nntil  the  order,  or  a  copy  thereof,  be  filed  in  tbe  office  of  the  coont; 
clerk. 

Appeal  from  Kings  county  conrt. 

Action  by  Michael  Mayer  against  Ellen  Killilea.    From  a  judg- 
ment in  favor  of  the  plaintiff,  the  defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIBSCH-     i 
BEEO,  JEXKS,  and  SEWELL,  JJ. 
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John  H.  Kemble,  for  appellant. 
Isidor  Buxbaum,  for  respondent. 

WOODWARD,  J.  The  defendant  is  the  owner  of  certain  prem- 
iBea  in  Broolilyn.  She  entered  into  a  contract  with  one  Engle  to 
make  improvements  on  her  property.  Engle  was  a  builder,  and  had 
entered  into  a  contract  with  the  plaintiff  to  farnish  certain  materi- 
als for  carrying  on  the  work,  the  stipulated  price  being  {1,650,  pay- 
able in  installments,  according  to  the  progress  of  the  work.  Engle 
failed  to  make  the  second  payment  when  due.  Nathaniel  Conklin, 
representing  the  plaintiff,  called  upon  Engle,  and  demanded  pay- 
ment of  the  second  installment  of  f  1,000,  informing  Engle  that  no 
more  materials  would  be  furnished  by  plaintiff  unless  the  amount 
then  due  was  paid.  It  appears  that  the  defendant  was  present 
when  this  demand  was  made,  and  overheard  the  conversation;  that 
she  asked  Conklin  to  complete  the  contract,  and  to  furnish  the  ma- 
terials, as  she  was  obliged  to  have  the  building  finished,  having 
rented  the  same  under  a  lease,  promising  to  pay  the  plaintiff  his 
entire  claim  for  the  materials  in  fuQ.  The  matter  was  put  into  a 
writing  in  the  following  manner: 

"Brooklyn,  July  28th,  1900. 

"Mr.  Fred  Engle:  Pay  to  the  order  of  Michael  Mayer,  on  my  payment 
one  thousand  dollars,  on  my  other  itayment  four  hundred  and  slzty  dollara; 
(l,000-M6O=l,4U0),  and  charge  aaine  to  my  acconnt.  Fxed  Elngle. 

"I  will  pay  to  Michael  Mayer  the  above  when  due. 

"Mrs.  B.  KlUUea." 

The  defendant  subsequently  paid  fSOO  on  this  account,  leaving  an 
unpaid  balance  of  $960,  and  this  action  was  brought  to  recover 
that  sum,  resulting  in  a  judgment  for  the  plaintiff,  the  defendant 
appealing. 

It  seems  that,  after  the  defendant  had  entered  into  this  agree- 
ment to  pay  the  plaintiff  the  amount  of  his  claim  for  materials 
furnished  and  to  be  furnished,  other  persons,  material  men  and 
laborers,  filed  mechanics'  liens  upon  the  premises,  their  claims  ag- 
gregating an  amount  sufficient  to  take  up  practically  tbe  entire 
contract  price  of  the  improvement,  and  the  defendant  refused  ijay- 
ment  to  the  plaintiff  on  the  ground  that  the  order  had  not  been 
filed  in  the  office  of  the  county  clerk,  as  provided  by  section  15  of 
the  lien  law  (chapter  418,  Laws  1897).    This  section  provides  that: 

"No  assignment  of  a  contract  for  the  performance  of  labor  or  the  furnish- 
ing of  materials  for  the  Improvement  of  real  property  or  of  the  money  or 
any  part  thereof  due  or  to  become  due  therefor,  nor  an  order  drawn  by  a 
contractor  or  sub-contractor  upon  the  owner  of  such  real  property  for  the 
payment  of  such  money  shall  be  valid,  until  the  contract  or  a  statement 
containing  the  substance  thereof  and  such  assignment  or  a  copy  of  each  or 
a  copy  of  such  order,  be  filed  In  the  office  of  the  county  clerk  of  the  conn^ 
■wherein  the  real  property  improved  or  to  be  improved  is  situated,  and  such 
contract,  assignment  or  order  shall  have  effect  and  be  enforceable  froia 
the  time  of  such  filing." 

The  defendant  relies  upon  this  section  as  a  defense,  it  being  con- 
ceded that  the  order  above  set  out  has  not  been  filed  in  the  manuM' 
above  prescribed ;  but  we  are  of  opinion  that  the  order  here  involved 
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is  Bomething  more  than  the  order  of  the  contractor,  and  that  it  has 
become  the  personal  contract  of  the  defendant  with  the  plaintiff, 
and  is  not  within  the  letter  or  spirit  of  the  statute.  If  the  last 
clause  of  the  section  above  quoted  had  read,  "and  such  contract,  as- 
signment or  order  shall  have  effect  and  be  enforceable  as  a  lien 
upon  the  premises  from  the  time  of  such  filing,"  no  one  would  haTe 
thought  of  suggesting  that  it  was  a  defense  to  the  present  action. 
Yet  this  is  clearly  the  intent  of  the  provision,  and  there  is  no  rea- 
son to  suppose  the  legislature  contemplated  a  rule  by  which  a  con- 
tract based  upon  a  substantial  consideration  should  be  declared  void 
merely  because  it  appeared  in  the  form  of  an  order  upon  the  owner 
of  the  premises.  T^is  action  is  not  brought  under  the  mechanic's 
lien  law,  but  upon  an  independent  contract  on  the  part  of  the  de- 
fendant with  the  plaintiff.  The  court  below  has  found  as  a  matter 
of  fact  that  the  "defendant,  in  consideration  of  the  plaintiff  furnish- 
ing the  balance  of  the  building  materials,  part  of  which  said  build- 
ing materials  had  been  delivered,  and  to  enable  the  said  Fred  Engle 
to  finish  the  building  of  the  house  of  which  said  defendant  was  the 
owner,  by  an  instrument  in  writing,  which  is  annexed  to  the  com- 
plaint as  Schedule  B,  promised  to  pay  this  plaintiff  the  sum  of  fonr- 
teen  hundred  and  sixty  ($1,460.00)  dollars  when  the  same  became 
due,"  and  "that  the  plaintiff,  in  consideration  of  said  promise  by 
the  defendant,  delivered  the  balance  of  said  building  materials."  It 
follows  naturally,  from  this  state  of  facts,  that  the  plaintiff  is  en- 
titled to  recover  the  amount  still  due  upon  this  contract;  it  being 
conceded  that,  the  improvement  has  been  completed. 

The  judgment  appealed  from  should  be  afiSrmed,  with  costs.    All 
concur. 


3  App.  DiT.  408.) 

SBBRING  v.  WELLINGTON. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  28,  1901.> 

Bahkbdptot— Preferbncb— Prb-existing  Dkbts. 

An  Insolvent  executed  a  mortgage  transferring  all  his  personalty  to  a 
creditor,  reciting  that  it  was  desif^ned  ad  security  for  money  loaned  and 
advanced.  Previoas  to  its  execution,  the  insolvent,  to  satisfy  a  defalca- 
tion, borrowed  from  such  creditor,  to  whom  he  was  already  indebted. 
promising  to  secure  him  in  case  of  financial  embarrassment,  and  tbe 
mortgage  was  made  pursuant  to  such  promise.  Held,  that  such  mort- 
gage, being  given  as  security  for  a  pre-existing  debt,  was  a  preferential 
transfer,  within  the  federal  bankruptcy  law. 
Same— Intehtion  to  Prefer— Notice. 

Where  a  creditor  takes  a  mortgage  from  an  Insolvent,  knowing  that 
the  latter  had  been  deprived  of  a  position  because  of  a  defalcation,  that 
bis  principal  indorser  had  died,  and  that  several  of  his  notes  had  gone 
to  protest,  he  is  chargeable  with  notice  that  such  mortgage  was  Intended 
to  give  him  a  preference,  making  it  voidable  by  his  trustee  in  bankruptcy, 
under  the  federal  bankrupt  law. 
Same— Recovbrt  of  Property — Valub— Evidb»<3k. 

In  a  suit  by  a  bankrupt's  trustee  to  recover  cortaln  property  trans- 
ferred as  a  preference,  evidence  as  to  the  amount  realized  from  a  private 
sale  of  the  mortgaged  property  by  a  party  who  purchased  It  of  the 
mortgagee  is  inadmissible  on  the  question  of  value. 

Spring  and  Bumsey,  JJ.,  dissenting. 
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Appeal  from  special  term,  Steuben  county. 

Action  by  James  O.  Sebring,  as  trustee  of  the  estate  of  David 
McKee,  against  Quincy  W.  Wellington.  From  an  order  denying 
his  motion  for  a  new  trial,  defendant  appeals.    AflBrmed.  

Argued  before  ADAMS,  P.  J.,  and  McLElINAN,  SPKING,  WIL- 
LIAMS, and  EUMSEY,  JJ. 

Waldo  W.  Willard,  for  appellant. 
Warren  J.  Cheney,  for  respondent. 

ADAMS,  P.  J.  The  plaintiff,  as  trustee  in  bankruptcy  of  one  Da- 
Tid  G.  McKee,  brings  this  action  against  the  defendant,  a  banker 
residing  and  doing  business  in  the  city  of  Corning,  to  recover  the 
value  of  certain  personal  property  transferred  by  the  bankrupt  to 
the  defendant  under  circumstances  which  it  is  claimed  created  a 
voidable  preference,  within  the  provisions  of  section  60  of  the  fed- 
eral bankrupt  law,  which  reads  as  follows,  viz.: 

"Sec.  60,  Preferred  Creditors,  (a)  A  person  shall  be  deemed  to  have  given 
a  preference  if,  being  insolvent,  he  has  procured  or  suffered  a  Judgment  to 
be  entered  against  himself  in  favor  of  any  person,  or  made  a  transfer  of  any 
of  his  property,  and  the  effect  of  the  enforcement  of  such  Judgment  or  trans-. 
fer  will  be  to  enable  any  one  of  his  creditors  to  obtain  a  greater  percentage 
of  bis  debt  than  any  other  of  such  creditors  of  the  same  class,  (b)  If  a 
bankrupt  shall  have  given  a  preference  within  four  months  before  the  filing 
of  a  petition,  or  after  the  filing  of  a  petition  and  before  the  adjudication,  and 
the  person  receiving  it,  or  the  person  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  have  had  reasonable  cause  to  believe  that  it  was  in- 
tended thereby  to  give  a  preference,  it  shall  be  voidable  by  the  trustee,  and 
be  may  recover  the  property  or  its  value  from  such  person." 

And  it  seems  to  be  conceded  that,  in  order  to  render  a  preference 
voidable  within  the  provisions  of  this  section,  it  is  necessary  to  es- 
tablish four  facts,  viz.:  (1)  The  insolvency  of  the  transferror;  (2) 
the  obtaining  by  one  creditor  of  a  greater  percentage  of  his  debt 
than  any  other  creditor  of  the  same  class;  (3)  the  giving  of  a  pref- 
erence within  four  months  before  the  filing  of  the  petition  in  bank- 
ruptcy; and  (4)  reasonable  cause  on  the  part  of  the  creditor  to 
believe  that  a  preference  was  intended. 

The  method  by  which  the  illegal  preference  was  accomplished  in 
this  case  was  a  chattel  mortgage  upon  a  stock  of  jewelry,  silver- 
ware, clocks,  musical  'instruments,  etc.,  contained  in  a  store  occu- 
pied by  the  bankmpt  at  No.  54  Pine  street,  in  the  city  of  Coming, 
N.  Y.  This  mortgage  was  executed  and  delivered  on  the  12th  day 
of  January,  1899,  at  which  time  it  is  conceded  that  the  mortgagor, 
David  0.  McKee,  was  insolvent.  It  is  likewise  established  beyond 
all  controversy  that  the  effect  of  this  mortgage  was  to  transfer 
to  the  defendant  substantially  all  the  personal  property  then  owned 
by  the  mortgagor,  and  that  the  defendant  was  consequently  secured 
for  a  greater  proportion  of  his  debt  than  any  of  the  mortgagor's 
other  creditors.  It  further  appears  that  the  petition  in  bankruptcy  • 
was  filed  in  the  month  of  February,  1899,  and  that  McKee  was  ad- 
judged a  bankrupt  on  the  1st  day  of  April,  1899,  which  was  within 
four  months  after  the  execution  of  the  chattel  mortgage.  It  fol- 
lows, therefore,  that  the  only  essential  elements  of  the  plaintifTs 
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cause  of  action  about  which  there  is  or  can  be  any  controTersy  are 
the  alleged  giving  of  a  preference  by  the  bankrupt,  and  the  existence 
of  a  reasonable  cause  upon  the  part  of  the  defendant  to  believe  that 
the  chattel  mortgage  in  question  was' intended  to  accomplish  that 
result. 

In  support  of  the  defendant's  contention  that  the  chattel  mort- 
gage was  not  a  preferential  transfer  of  property  within  the  inhib- 
itory principle  of  the  bankrupt  act,  it  is  asserted  that  it  was  in 
part,  at  least,  a  mere  security  for  a  present  advance,  instead  of  one 
for  pre-existing  indebtedness;  and,  in  order  to  determine  the  force 
of  this  contention,  it  becomes  necessary  to  examine  with  some 
care  the  facts  of  the  case,  for  it  is  undoubtedly  true  that  a  party 
in  failing  circumstances,  but  hoping  to  overcome  his  business  em- 
barrassments, violates  no  principle  of  any  bankrupt  law  by  pledging 
his  property  for  money  lent  him  in  good  faith,  provided  the  money 
is  lent  at  the  time  the  pledge  is  made,  and  the  lender  has  reason 
t/O  suppose  that  the  purpose  of  the  loan  is  to  give  encouragement  to 
the  hopes  of  the  party  borrowing.  Tiffany  v.  Boatman's  Inst.,  85 
U.  S.  375,  21  L.  Ed.  868;  Qark  v.  Iselin,  88  U.  8.  360,  22  L.  Ed.  568. 

It  seems  that,  in  connection  with  his  jewelry  business,  McKee 
was  acting  as  ticliet  agent  at  Coming  for  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Cmnpany;  that  in  December,  1898,  it 
was  discovered  that  he  was  a  defaulter  to  that  company  in  the 
amount  of  f4G1.77;  and  that  on  the 'l6th  day  of  that  month  his 
wife  applied  to  the  defendant,  for  financial  aid  in  order  to  extri- 
cate hep  husband  from  the  consequences  of  his  defalcation.  McKee 
had  been  a  customer  of  the  defendant's  bank  for  many  years,  his 
principal  relation  being  that  of  borrower,  and  at  this  time  the  bank 
held  his  notes  for  several  thousand  dollars,  and  his  account  was 
overdrawn.  At  first  the  defendant  gave  Mrs.  McKee  but  little  en- 
couragement to  expect  any  assistance,  but  he  afterwards  yielded 
to  her  importunities,  and  promised  to  advance  whatever  her  hus- 
band's deficiency  proved  to  be,  and  also  to  pay  one  or  two  out- 
standing checks.  Some  conversation  then  ensued  relative  to  se- 
curity, and  the  defendant  finally  said  that  he  would  give  Mrs.  McKee 
«.  certificate  of  deposit  for  the  deficiency  of  $461.77,  and  that  when 
the  checks  were  in  she  could  make  up  the  security.  A  settlement 
was  thereupon  had  between  McKee  and  the  -railroad  company,  the 
defendant  furnishing  the  money  therefor,  and  subsequently  a  check 
for  |.58  upon  the  defendant's  bank  was  paid. 

It  does  not  appear  that  any  immediate  steps  were  taken  to  fur- 
nish security  for  this  accommodation,  but  McKee  testified,  and  in 
this  he  is  not  contradicted,  that  there  were  times  previous  to  Janu- 
ary 11,  ISflO,  when  he  had  conversations  with  the  defendant  about 
securing  him  for  what  he  was  owing  the  bank  in  case  he  ever  ha<l 
financial  difficulties;  that  he  promised  the  defendant  that,  if  he 
could  proceed  no  further,  he  would  notify  him;  and  that  pursuant 
to  this  promise  he  did  notify  him  on  the  day  above  named  that  he 
wished  to  see  him.  The  defendant  thereupon  called  at  McKee's 
lionse,  and  was  informed  by  him  that  he  wished  to  give  him  (Wel- 
lington) a  chattel  mortgage  as  security  tot  what  he  was  owing. 
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The  defendant  thereupon  prepared  a  statement  of  McKee's  indebt- 
edness to  the  bank,  showing  that,  including  the  {-Kil.TT  paid  to 
the  railroad  company  and  an  overdraft  of  $143.54,  it  amounted  to 
the  sum  of  $3,554.03,  and  for  this  amount  the  mortgage  in  question 
was  executed  the  following  day;  it  being  stated  in  the  body  of  the 
instrument  that  it  was  designed  as  security  for  money  loaned  and 
advanced  "on  various  occasions  by  the  said  Quincy  W.  Wellington 
to  me."  The  property  specified  in  this  mortgage  embraced  all  of 
which  the  mortgagor  was  the  owner,  and  soon  after  the  execution 
and  delivery  of  the  mortgage  it  was  sold  at  public  sale  and  bid  in 
by  the  defendant  for  the  sum  of  ?500. 

The  foregoing  facts  are  undisputed,  and  we  think  it  requires  no 
argument  to  show  that  they  establish  beyond  all  question  that  this 
mortgage  was  not  given,  either  in  whole  or  in  part,  as  security  for  a 
present  advance,  but  for  a  pre-existing  indebtedness;  that  its  effect 
was  to  create  a  preference  in  favor  of  the  defendant  or  his  bank; 
and  that  consequently,  within  both  the  letter  and  the  spirit  of  the 
bankrupt  act,  it  was  voidable,  at  the  plaintiff's  option,  provided 
the  mortgagee  had  reasonable .  cause  to  believe  that  a  preference 
was  thereby  intended.  Crittenden  v.  Barton,  59  App.  Div.  555,  69 
N.  Y.  Snpp.  559;  Bncknam  v.  Goss,  Fed.  Cas.  No.  2,097;  In  re 
McKay,  Fed.  Cas.  No.  323;   Graham  v.  Stark,  Fed.  Cas.  No.  5,676. 

That  the  defendant  did  know,  or  ought  to  have  kno%vn,  the  ob- 
ject for  which  his  security  was  given,  seems  to  be  established  by 
proof  equally  clear  and  conclusive.  McKee's  financial  condition  had 
changed  materially  between  the  16th  day  of  December,  when  the 
arrangement  was  made  to  protect  his  deficit  and  overdraft,  and  the 
12th  day  of  January,  when  the  chattel  mortgage  was  given.  Dur- 
ing this  interval  he  had  been  deprived  of  his  agency  for  the  railroad 
company,  and  his  principal  indorser  had  died,  both  of  which  facts 
were  known  to  the  defendant.  Several  of  McKee's  notes  had  gone 
to  protest  at  the  defendant's  bank,  and  two  of  them  were  conced- 
edly  worthless  without  some  additional  security.  Moreover,  McKee 
himself  was  sick  and  discouraged,  and  had  sent  for  the  defendant 
in  fulfillment  of  a  promise  made  to  the  latter  that  whenever  he  found 
himself  in  financial  difficulty  he  would  secure  him.  That  McKee 
intended,  through  the  medium  of  this  mortgage,  to  secure  and  pre- 
fer the  defendant,  is  not,  and,  in  the  circumstances  of  the  case, 
cannot  well  be,  denied,  and  that  the  defendant,  with  his  large  busi- 
ness experience,  must  have  been  aware  of  such  intention,  is  too 
apparent  to  admit  of  any  question;  and  we  are  therefore  of  the 
opinion  that  all  the  essential  elements  of  an  avoidable  preference 
were  so  clearly  established  as  to  justify  the  trial  court  in  withdraw- 
ing that  branch  of  the  case  from  the  consideration  of  the  jury,  and 
in  submitting  to  them  the  question  of  value  only.  As  bearing  upon 
this  question,  it  is  contended  that  the  trial  justice  erred  in  exclud- 
ing evidence  of  the  amount  realized  from  the  sale  of  the  chattel 
mortgage  property  by  the  party  who  purchased  it  of  the  defendant 
It  seems  that  shortly  after  bidding  in  the  property  at  the  chattel 
mortgage  sale  the  defendant  disposed  of  it  to  one  Bobert  W.  Terbell, 
who  thereafter  from  time  to  time  added  to  the  stock  and  sold  It  an 
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best  he  coald.  In  doing  this  he  was  assisted  by  one  Sternberg,  who 
was  called  as  a  witness  for  the  defendant,  and,  after  testifying  that 
he  helped  Terbell  sell  the  stock  at  private  sale  and  at  aoction,  was 
asked  what  it  sold  for.  To  this  question  an  objection  was  inter- 
posed, which  was  sustained  by  the  court,  and  an  exception  wa.s 
duly  taken.  Thereupon  Terbell  was  calleid  to  the  stand,  and,  io 
reply  to  an  inquiry  by  the  court  as  to  what  was  expected  of  this 
witness,  the  defendant's  counsel  said:  "I  propose  to  show  what 
this  stock  brought  at  private  sale  immediately  after  the  auction,  sale 
that  has  been  testified  to."  This  offer  was  likewise  excluded,  and 
another  exception  taken.  We  think  these  rulings  of  the  trial  court 
were  right;  for,  although  Sternberg  had  testified  that  the  stock 
was  sold  at  both  private  and  public  sale,  yet  it  was  the  manifest 
purpose  of  the  defendant's  counsel,  as  be  frankly  declared,  to  show 
what  it  brought  at  private  sale,  and  this  we  tWnk  he  was  not  en- 
titled to  do,  under  the  circumstances  of  this  case.  Latimer  t.  Bor- 
rows, 163  N.  Y.  7,  57  N.  E.  95. 

The  general  rule,  where  the  value  of  personal  property  having  a 
market  value  is  sought  to  be  established,  is  to  prove  such  value  by 
■witnesses  qualified  to  speak  of  it  (Jones  v.  Morgan,  90  N.  Y.  4,  43 
Am.  Rep.  131);  and  while  undoubtedly  there  are  exceptions  to. this 
rule,  one  of  them  being  that  under  somewhat  peculiar  circumstances 
the  amount  subsequently  obtained  on  a  private  sale  between  other 
parties  may  be  considered  as  some  evidence  of  value  (Parmenter  v. 
Fitzpatrick,  135  N.  Y.  193,  31  N.  E.  1032),  yet  we  think  this  case 
fairly  falls  within  the  rule,  and  not  within  any  of  its  exceptions. 

The  property  embraced  in  the  chattel  mortgage  had  a  market 
value,  and  evidence  thereof  was  given  by  witnesses  who  had  seen 
the  property  and  inventoried  it,  and  thus  had  qualified  themselves 
to  speak  of  its  value.  To  have  allowed  third  parties  to  testify  to 
what  the  property  brought  at  a  subsequent  private  sale,  when  its 
character  had  more  or  less  changed,  would  furnish  most  unsatisfac- 
tory evidence  of  value,  at  the  best,  and  it  would  establish  a  rule 
which,  as  is  pointed  out  in  Latimer  v.  Burrows,  supra,  would  be 
fraught  with  serious  consequences.  The  circumstances  under  which 
such  evidence  was  declared  admissible  in  Parmenter  v.  Fitzpatrick 
were  very  peeuliar,  and,  if  we  correctly  apprehend  the  more  re- 
cent decision  of  the  court  of  appeals,  the  rule  which  permitted  its 
admission  in  that  case  is  one  of  exceptional  application,  which  ought 
not  to  be  tolerated  in  ordinary  circumstances. 

We  deem  it  proper  to  add  that  there  is  nothing  in  the  record  be- 
fore us  which  tends  to  show  any  actual  fraudulent  intent  on  the 
part  of  the  defendant.  He  was  simply  offered  a  preferential  se- 
curity for  what  was  owing  him,  and  in  accepting  tiie  same  unfor- 
tunately violated  a  provision  of  a  comparatively  recent  law,  which 
rendered  his  security  unavailing  for  the  purpose  for  which  it  was 
designed.    The  order  appealed  from  should  be  affirmed. 

Order  affirmed,  with  costs. 

McLElTNAN  and  WHJIAMS,  JJ.,  concur. 
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SPRING,  J-.  (dissenting).  On  the  12th  of  January,  1899,  the  ap- 
pellant purchased  the  property  in  question  for  $500.  Within  10 
days  he  sold  it  to  one  Terbell,  who  shortly  after  sold  it  at  public 
auction  and  private  sale.  There  was  a  pointed  conflict  on  the  trial 
in  the  testimony  over  the  value  of  this  property.  Harry  J.  Stem- 
berg,  a  witness  on  behalf  of  the  appellant,  testified  that  he  had 
assisted  Terbell  in  selling  this  property  at  private  sale  and  at  anc- 
tion,  and  was  asked,  "Do  you  recollect  what  it  was  sold  for?"  The 
objection  made  by  respondent's  counsel  was  sustained,  and  an  ex- 
ception taken.  Terbell  was  then  called  on  behalf  of  the  defendant, 
and  the  following  occurred: 

"The  Ooort:  What  do  you  propose  to  show  by  this  witness?  Mr.  Mc- 
Kamara:  I  propose  to  show  what  this  stock  brought  at  private  sale  imme- 
diately after  the  auction  sale  that  has  been  testified  to.  The  Court:  I  will 
exclude  the  testimony,  and  make  the  same  ruling  as  my  last.  You  may  have 
your  exception." 

I  think  the  exclusion  of  this  testimony  was  error.  The  object  of 
all  of  the  testimony  on  this  branch  of  the  case  was  to  furnish  the 
jury  with  proof  as  to  the  market  value  of  this  property.  An  actual 
bona  fide  sale,  whether  public  or  private,  is  one  method  of  ascer- 
taining that  valne.  It  affords  more  enlightenment  to  the  jury  than 
the  opinions  of  experts.  In  Parmenter  v.  Mtzpatrick,  135  N.  Y. 
190,  31  N.  E.  1032,  the  action  was  for  the  conversion  of  a  stock 
of  goods  in  a  store  in  Plattsburg,  N.  Y.,  which  were  subsequently 
to  the  alleged  conversion  taken  to  Syracuse  and  Utica,  and  about 
a  year  later  sold  at  private  sale.  On  the  trial  evidence  offered  to 
show  what  the  goods  sold  for  at  this  sale,  and  that  the  price  re- 
ceived was  the  best  obtainable,  was  excluded.  The  court  of  ap- 
peals, in  reversing  the  judgment,  solely  on  the  ground  that  the 
evidence  excluded  was  competent,  after  declaring  the  general  rule 
that  the  market  jmce  of  the  property  at  tiie  place  of  the  conver- 
sion is  usually  the  true  measure  of  value,  add  at  page  196,  135  N. 
Y.,  and  page  1033,  31  N.  E.: 

"The  market  price  of  personal  property  is  nothing  but  the  general  or  ordi- 
nary price  for  which  the  property  may  be  bought  and  sold.  There  is  no  par- 
ticular number  of  sales  necessary  to  be  proved  before  such  price  can  be  said 
to  be  established.  It  seems  plain,  however,  th^t  proof  of  the  price  obtained 
at  an  actual  sale  made  bona  fide,  and  not  a  sale  which  was  In  any  way 
forced,  would  tend  in  the  direction  of  proving  or  establishing  a  market 
price,  and  hence  would  be  some  evidence  of  the  value  of  the  property  sold. 
It  might  not,  and,  indeed,  it  is  not  claimed  to,  be  conclusive,  but  it  seems 
to  be  competent  upon  that  question.  .  •  •  •  In  the  ordinary  case  of  pur- 
chase and  sale  of  property,  the  fact  that  the  purchaser  and  seller  have  met 
and  agreed  upon  a  price,  and  actually  bought  and  sold  the  property  at  that 
price,  ought  to  be,  in  the  nature  of  things,  some  evidence  of  the  value  of  that 
property  which  has  thus  changed  hands  In  a  bona  fide  transaction." 

And  again,  at  pages  197  and  200,  135  N.  Y.,  and  pages  1034,  1035, 
81  N.  E.: 

"But  the  reason  for  the  admissibility  of  this  kind  of  evidence  does  not  and 
cannot  rest  upon  the  fact  that  the  sale  was  by  auction,  but  upon  the  fact 
that  there  was  an  actual  sale — a  real  transaction— between  the  buyer  and 
seller.  The  price  given  and  obtained  upon  such  actual  occurrence  is  nat- 
urally regarded  as  some  evidence  of  the  value  of  the  thing  bought  and  sold. 
There  is  no  particular  force  In  the  fact  that  the  sale  was  by  auction,  which 
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tends  to  prove  the  value  of  the  thing  sold  any  more  than  any.  bona  fide  sale 
In  private.  •  •  •  Enough  has  been  said,  as  It  seems  to  me,  to  show  that 
the  price  which  an  article  brings  upon  a  sale  is  some  evidence  of  its  value, 
and  that  such  sale  need  not  be  at  auction." 

That  case  is  identical  with  the  present  one,  and,  as  I  believe,  has 
since  been  adhered  to  by  the  court  of  appeals.  In  re  Johnston,  144 
N.  Y.  5C3,  39  N.  E.  643,  where  the  only  evidence  of  the  value  of 
the  leasehold  estate  was  the  price  paid  for  a  fractional  portion 
thereof  at  private  sale.  It  has  repeatedly  been  held  that  the  cost 
IHrice  of  an  article  is  some  evidence  tending  to  show  its  market 
value.  Wells  v.  Kelsey,  37  N.  Y.  143 ;  Hawver  v.  Bell,  141  N.  Y.  140, 
36  N.  E.  6;  Welling  v.  Manufacturing  Co.,  15  App.  Div.  116,  44 
N.  Y.  Supp,  374;  Jones  v.  Morgan,  90  N.  Y.  4,  43  Am.  Rep.  131; 
Hoffman  v.  Conner,  76  N.  Y.  121-124.  If  what  personal  property 
cost  when  new  is  admissible  as  bearing  upon  its  value  upon  a  sub- 
sequent date  (141  N.  Y.  140,  36  N.  E.  6,  supra),  a  priori  what  was 
paid  for  it  at  an  honest  sale  by  third  parties,  about  the  time  its 
market  value  is  the  subject  of  inquiry,  ought  to  be  some  evidence 
of  that  value.  The  case  of  Latimer  v.  Buitows,  163  N.  Y.  7,  57  N. 
£.  95,  contains  nothing  in  conflict  with  this  rule.  In  that  case 
the  defaulting  vendor  sought  to  give  evidence  of  the  price  for  which 
he  sold  the  property  in  question  at  a  private  sale.  The  court  of 
appeals  held  this  evidence  should  not  have  been  received,  because 
"it  was,  in  effect,  admitting  in  his  favor  proof  of  the  plaintiff's 
own  acts,  to  which  he  was  an  essential  party."  There  is  no  dissent 
from,  or  criticism  of,  the  case  of  Parmenter  v.  Fitzpatrick,  but  it 
is  referred  to  approvingly.  The  rule  adopted  in  Latimer  v.  Burrows 
is  entirely  consistent  with  the  Parmenter  Case;  for  the  acts  of 
the  party  himself  were  held  inadmissible  to  prove  and  pare  down 
the  value  of  the  property  which  he  acquired  by  his  wrongdoing, 
because  they  were  done  in  his  own  favor.  The  doctrine  which  ex- 
cludes the  declarations  or  statements  of  the  party  for  his  own  benefit 
is  equally  applicable  to  his  acts.  That  is  all  the  court  decided  in 
163  N.  Y.,  as  it  said  at  page  9  (57  N.  E.  96):  "It  is  clear  that  a 
party  may  not  prove  his  self-serving  declarations  in  his  own  behalf. 
Upon  the  same  principle,  we  think  he  cannot  prove  his  self-serving 
acts  in  his  own  favor."  The  marked  distinction  between  that  case 
and  the  present  one  is  that  in  the  present  case  the  sale  which  the 
appellant  attempted  to  prove  was  made  by  a  disinterested  party 
instead  of  by  the  person  affected  by  it.  The  value  of  the  property 
was  the  sole  question  submitted  to  the  jury.  The  value  given  by 
the  appellant's  witnesses  was  not  accepted,  so  that  this  excluded 
testimony  was  material. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

RUMSEY,  J.,  concurs. 
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(63  App.  Dlv.  48S.) 

In  re  RICHMOND. 

(Snpreme  Court,  Appellate  Division,  Fourth  Department    July  23,  1901.) 

1.  ADinitlSTRATORS  AHD  ExKCnTORS— ADMrNIBTRATOR'S   RiGHT  TO   ArPKAU 

Under  Code  ClT.  Proc.  |  12S4,  providing  that  the  only  party  entitled 
to  appeal  from  a  Judgment,  decree,  or  order  Is  the  one  aggrieved  thereby, 
an  administrator  with  the  will  annexed  of  an  estate  partially  adminis- 
tered by  a  deceased  executor  Is  not  entitled  to  appeal  from  a  decree  set- 
tling the  accounts  of  the  deceased  executor  In  relation  to  a  trust  fund,  and    , 
determining  whether  the  will  operated  to  convert  realty  Into  personalty,  . 
where  the  beneficiaries  were  all  of  age,  and  represented  at  the  account-/ 
tag;  but  did  not  appeal.  ' 

2.  Same — Jurisdiction  or  Sdrrooatk's  Court. 

Under  Code  Civ.  Proc.  §  2006.  prescribing  that,  where  an  executor 
dies,  the  surrogate's  court  has  the  same  Jurisdiction  to  compel  an  ac- 
counting by  his  executor  which  it  would  have  against  the  decedent  If  his 
letters  had  been,  revoked  by  surrogate's  decree,  the  surrogate's  court 
has  Jurisdiction  of  a  proceeding  to  determine  the  nature  of  the  estate 
and  the  situation  of  the  same  as  between  the  legatees  and  the  benefi- 
ciaries of  the  testator,  and  its  decision  is  final  as  to  the  administrator 
TVlth  will  annexed. 
8.  Same — Awardino  Costs— Discretionary. 

Under  Code  Civ.  Proc.  §  25.T8,  making  the  award  of  costs  in  a  decree 
In  the  discretion  of  the  surrogate,  the  award  of  the  surrogate  will  not-  be 
set  aside  in  the  absence  of  clear  proof  of  the  abuse  of  his  discretion. 

Appeal  from  Harrogate's  court,  Herkimer  county. 

Proceedings  for  the  judicial  settlement  of  the  accounts  of  Seth 
M.  Richmond,  deceased,  as  executor  and  trustee  of  the  will  of  Chris- 
topher B.  Leigh,  deceased.  From  the  decree  of  the  surrogate's  court, 
Rollin  H.  Smith,  administrator  with  the  will  ann^ed  of  Christopher 
B.  Leigh,  appeals    Affirmed. 

On  the  2Stb  day  of  June,  1882,  one  Christopher  B.  Leigh  departed  this  life, 
leaving  a  last  will  and  testament.  In  and  by  which  he  nominated  and  ap- 
pointed one  Seth  M.  Richmond  the  sole  executor  thereof,  with  power  to  sell 
and  convey  real  estate  and  to  collect  and  receive  rents.  Among  the  provi- 
sions of  such  will  was  the  following,  viz.:  "I  give,  devise,  and  bequeath  to 
my  executor,  Seth  M.  Richmond,  seven  thousand  dollars,  to  receive  the  rents, 
issues,  and  profits  thereof,  and  to  apply  the  same  to  the  use  of  my  brother, 
Peter  Leigh,  and  in  the  discretion  of  my  executor  such  part  of  the  principal 
as  may  be  necessary  to  his  support;  the  remainder  after  the  death  of  my 
said  brother  to  be  divided  equally  between  my  sisters,  Rachel  Shehe, 
Lavina  C.  Burnett,  and  Melissa  Petrle,  and  my  nephew  Alvln  Leigh,  equally 
one-fourth  to  each."  This  provision  was  followed  by  .«ome  specific  betiiiests, 
and  then  by  a  residuary  clause  the  testator  directed  "that  the  rest,  residue, 
and  remainder  of  my  estate  be  divided  as  follows,  equally;  that  is,  one 
share  to  my  sister  Lavina.  one  share  to  my  sister  Melissa,  one  share  to  my 
sister  Rachel,  one  share  to  my  nephew  Alvln  Leigh,  one  share  to  my  neph- 
ews Charles  Vosburgh  and  James  T.  Leigh;  the  whole  to  be  divided  Into  («) 
six  equal  shares."  In  due  time  the  will  was  admitted  to  probate,  and  ou  the 
2d  day  of  August,  1882,  letters  testamentary  were  issued  to  the  executor 
therein  named,  who  thereupon  entered  upon  and  continued  In  the  perform- 
ance of  his  duties  until  August  27,  1895,  when  he  departed  this  life,  leaving 
a  last  will  and  testament.  In  and  by  which  the  respondent  Charles  King  was 
nominated  and  appointed  the  sole  executor  thereof.  Subsequently  such 
executor  duly  qualified,  and  entered  upon  the  discharge  of  his  duties,  and 
on  the  30th  day  of  March,  1S06,  letters  of  administration  with  the  will  an- 
nexed upon  the  estate  of  Christopher  B.  Leigh  were  duly  Issued  to  the  appel- 
lant, Rollin  H.  Smith.  Piior  to  his  death,  and  on  the  3d  day  of  Febniary, 
.1.805,  Seth  M.  Richmond  drew  his  check  for  $7,000,  as  executor  of  Christopher 
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B.  Leigh,  to  the  order  of  S.  M.  &  A.  Richmond,  of  which  firm  he  was  a  mem- 
ber, and  the  active  manager;  and  for  this  sum  he  made  a  note  In  the  name 
of  the  firm,  payable  to  himself  as  executor,  and  bearing  Interest  at  the  rate 
of  4  per  cent.  Immediately  thereafter  he  Indorsed  such  check  in  the  firm 
name,  and  placed  it  to  the  credit  of  the  firm  in  the  Little  Falls  National 
Bank,  of  which  bank  be  was  the  president  and  active  manager.  Sbortl.r 
after  his  appointment  as  administrator  with  the  will  annexed,  the  appellant. 
Smith,  petitioned  the  surrogate's  court  of  Herkimer  county  for  a  citation  re- 
quiring King,  as  executor  of  Seth  M.  Richmond,  to  render  an  account  of  bis 
proceedings  as  such  executor,  and  likewise  of  the  proceedings  of  his  testator 
as  executor  of  Christopher  B.  Leigh.  As  soon  as  this  petition  was  filed.  King 
filed  a  petition  of  his  own  for  an  accounting  and  judicial  settlement  of  the 
accounts  of  Seth  M.  Richmond  as  executor  of  the  estate  of  Christopher 
B.  Leigh,  deceased.  Citations  were  duly  issued  to  all  the  legatees  and  'pee- 
sons  Interested  in  the  Leigh  estate,  and  upon  the  return  of  such  citations  all 
such  parties  ap])eared  either  In  person  or  by  counsel.  The  account  of  King, 
as  such  executor,  was  duly  filed,  as  were  likewise  certain  objections  thereto, 
and,  after  some  formal  testimony  had  been  taken,  a  reference  was  ordered, 
to  take  such  additional  evidence  as  might  be  necessary,  and  to  report  the 
same,  together  with  the  opinion  of  the  referee.  On  the  29th  day  of  June, 
1889,  the  referee  made  and  filed  his  report,  in  and  by  which  be  found,  among 
other  things,  that  the  $7,000  had  been  loaned  to  the  firm  of  S.  M.  &  A.  Rich- 
mond, in  the  manner  above  specified;  that  such  loan  was  so  made  without 
the  knowledge  or  consent  of  Peter  Leigh,  or  any  other  person  interested 
in  the  estate  of  Christopher  B.  Leigh;  that  the  same  was  Illegal  and  im- 
proper, and  that  by  reason  thereof  the  sum  so  loaned  had  never  been  properly 
or  legally  set  apart  by  Seth  M.  Richmond  from  the  money  or  property  belong- 
ing to  the  estate  of  Christopher  B.  Leigh.  This  report  was  subsequently 
confirmed  by  the  surrogate's  court,  which  also  made  some  additional  findings, 
and  as  a  conclusion  of  law  decided  that  the  estate  of  Seth  M.  Richmond  was 
indebted  to  Rollin  H.  Smith,  as  administrator  with  the  will  annexed  of 
Christopher  B.  Leigh,  In  the  sum  of  $12,388.13,  which  sum  Includes  the  loan 
to  the  firm  of  S.  M.  &  A.  Richmond,  together  with  interest  thereon,  amount- 
ing in  all  to  $8,287.62.  Thereafter,  and  on  the  7th  day  of  March,  1900,  a 
decree  was  duly  entered  in  accordance  with  such  report  and  findings,  and 
from  that  decree  RoIIin  H.  Smith,  as  administrator  with  the  will  annexed, 
duly  appealed.  An  appeal  was  also  taken  from  the  order  of  July  19,  1880. 
wherein  the  fees  of  the  referee  and  stenographer  employed  upon  the  refer- 
ence were  allowed  and  taxed,  and  directed  to  be  paid  by  Rollin  H.  Smith, 
as  administrator  with  the  will  annexed.  Before  the  entry  of  such  decree, 
Peter  B.  Leigh  died.  The  respondent  M.  G.  Bronner  was  duly  appointed 
trustee  of  the  trust  fund  of  $7,000,  and  all  the  legatees,  except  such  as  were 
entitled  to  the  residuum  of  that  fund,  were  paid  Ih  full. 

Argned  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

0.  J.  Palmer,  for  appellant. 

J.  D.  Beckwith,  for  respondent  Bronner. 

Eugene  H.  Sbelton,  for  other  respondents. 

ADAMS,  P.  J.  The  main  grounds  upon  which  the  appellant  rests 
his  appeal  are:  (1)  That  the  surrogate's  court  erred  in  holding  that 
Sichmond,  the  former  executor  and  trustee,  did  not  set  aside  and 
separate  from  his  testator's  estate  the  corpus  of  the  trast  fund  of 
17,000;  and  (2)  in  further  holding  that  by  the  provisions  of  the  will 
of  Christopher  B.  Leigh  there  was  such  an  equitable  conversion  of 
the  latter's  real  estate  into  personalty  as  authorized  and  required 
the  executor  to  collect  rents  and  sell  the  realty,  and  to  apply  the 
same,  or  the  proceeds  thereof,  to  the  payment  of  legacies.  These 
two  propositions  certainly  present  some  interesting  questions,  but, 
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in  our  opinion,  it  will  be  nnnecessary  to  determine,  or  even  discuss, 
them,  inasmucli  aa  the  appellant  is  in  no  position  to  insist  upon 
their  review  by  this  court.  The  only  party  entitled  to  appeal  from 
a  judgment,  decree,  or  order  is  the  one  who  is  aggrieved  thereby 
(Code  Civ.  Proc.  §  1294),  and  we  fail  to  see  how  the  appellant,  aa 
the  representative  of  the  Christopher  B.  Leigh  estate,  is  in  any 
wise  injured  by  the  decree  from  which  he  has  appealed,  or  how,  in 
any  legal  sense,  he  is  concerned  in  the  question  of  whether  or  not 
the  trust  fund  of  $7,000  was  legally  and  effectually  set  apart  by  his 
predecessor,  or  whether  the  will  of  Christopher  B.  Leigh  operated 
to  convert  the  real  estate  of  the  testator  into  personalty.  The  only 
persons  having  any  direct  interest  in  the  determination  of  these 
questions  are  the  legatees  and  beneficiaries  named  in  the  will.  All 
these  persons  are  of  full  age.  They  were  made  parties  to  and  ap- 
peared upon  the  accounting,  and,  as  none  of  them  has  joined  in  the 
appeal,  it  must  be  assumed  that  they  acquiesce  in  the  decree  of  the 
surrogate's  court,  which,  in  effect,  settles  and  determines  their  rights 
and  interests  as  between  themselves.  It  was  the  undoubted  duty 
of  the  appellant,  as  administrator  with  the  will  annexed  of  Chris- 
topher B.  Leigh,  to  call  upon  the  executor  of  Seth  M.  Richmond  to 
render  an  account  of  his  proceedings  and  of  the  proceedings  of  his 
testator,  and  to  that  end  to  bring  all  persons  interested  in  such 
accounting  into  the  proceeding;  but,  having  done  this,  he  was,  in 
the  circumstances  of  this  case,  under  no  further  duty  in  their  be- 
half, and  the  two  propositions  which  he  is  now  seeking  to  have 
determined  by  this  court  are,  as  to  him,  mere  abstract  questions, 
and  consequently,  within  well-settled  principles,  not  reviewable  by 
this  court.  Hyatt' v.  Dusenbury,  106  N.  Y.  663,  12  N.  E.  711;  Bry- 
ant V.  Thompson,  128  N.  Y.  426,  28  N.  E.  522,  13  L.  R  A.  745;  In 
re  Hodgman's  Estate,  140  N.  Y.  421,  35  N.  E.  660.  That  an  appeal 
will  not  lie  from  a  judgment  which  does  not  injuriously  affect  the 
party  appealing  is  a  proposition  the  correctness  of  which  is  not 
disputed  by  the  appellant.  But  it  is  asserted  that  in  this  particular 
instance  the  surrogate's  court  was  without  jurisdiction  to  adjudicate 
either  of  the  questions  now  sought  to  be  reviewed;  that,  its  judg- 
ment being  void,  it  affords  no  protection  to  the  appellant;  and  that, 
consequently,  he  has  the  right  to  appeal  in  order  to  rid  himself  of 
the  same.  This  proceeding  was  instituted  to  require  an  executor 
of  a  deceased  executor  to  account  for  and  turn  over  the  trust  estate 
to  the  petitioner,  and  for  the  purpose  of  such  an  accounting  the 
surrogate's  court  had  precisely  the  same  jurisdiction  it  would  have 
had  if  the  letters  of  the  deceased  executor  had  been  revoked  dur- 
ing his  lifetime,  and  he  had  been  called  upon  to  deliver  up  the  as- 
sets remaining  in  his  hands.  Code  Civ.  Proc.  §  2606;  In  re  Clark, 
119  N.  Y.  427,  23  N.  E.  1052:  In  re  Wiley,  119  N.  T.  642,  23  N.  El 
1054.  In  other  words,  the  surrogate's  court  has  the  same  jurisdic- 
tion to  compel  an  accounting  "which  it  would  have  upon  the  pe- 
tition of  a  creditor  or  person  interested  in  the  estate  if  the  term  of 
oflBce  conferred  by  the  letters  had  expired  by  its  own  limitation." 
Code  Civ.  Proc.  §  2605.  An  accounting  of  this  nature  is  a  judicial 
settlement,  and  by  it  are  determined  not  only  the  validity  and  cor- 
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rectness  of  the  executor's  account,  and  the  various  items  thereof, 
but  also  all  matters  which  are  necessarily  related  thereto.  Id.  § 
2481,  Bubd.  345;  Id.  §  2743.  In  short,  the  surrogate's  court  has  gen- 
eral jurisdiction  "to  administer  justice  in  all  matters  relating  to  the 
affairs  of  decedents,  according  to  the  provisions  of  the  statutes  re- 
lating thereto"  (Id.  §  2472,  subd.  6),  and  also  "such  incidental  powers 
as  are  necessary  to  carry  into  effect  the  powers  expressly  conferred" 
(Id.  §  2481,  subdL  11).  Thus  it  has  been  held  that,  when  all  the  par- 
ties in  interest  are  present,  it  has  authority  to  construe  the  provi- 
sions of  a  will,  and  to  determine  their  meaning  and  validity,  when- 
ever necessary  in  order  to  make  a  decree  as  to  distribution.  Gar- 
lock  V.  Vandevort,  128  N.  Y.  374,  28  N.  E.  599;  In  re  Verplanck,  91 
N.  Y.  439.  In  like  circumstances  it  has  the  power  to  determine  the 
rights  of  conflicting  claimants  to  a  legacy  (In  re  Havens,  8  Misc.  Bep. 
574,  29  N.  Y.  Supp.  1085),  or  to  pass  upon  a  disputed  legacy  (l^p- 
pen  V.  Methodist  Episcopal  Church,  3  Dem.  Sur.  1S7),  or  to  construe 
an  antenuptial  agreement  (In  re  Young's  Estate,  92  N.  Y.  235).  Aa 
was  said  by  Gray,  J.,  in  the  Garlock  Case,  supra,  jurisdiction  to  de- 
termine questions  such  as  these  "is  one  which  is  incidental  to  his 
[the  surrogate's]  ofiBce,  and  which  flows  from  the  authority  conferred 
upon  him  by  the  statute.  See  section  2472,  Code  Civ.  Troc.  Sub- 
divisions 3,  4,  and  5  of  the  section  of  the  Code  cited  would  have  lit- 
tle meaning  and  force  if  such  a  judicial  exercise  of  the  surrogate's 
authority  were  not  impliedly  granted."  It  seems  to  us  quite  plain 
that,  in  order  to  satislactorily  ascertain  the  amount  of  the  Christo- 
pher B.  Leigh  estate  remaining  in  the  hands  of  his  deceased  executor, 
or  as  to  which  the  executor  was  chargeable,  it  was  both  proper  and 
necessary  that  the  nature  of  that  estate  and  the  situation  of  the 
same  as  between  the  legatees  and  beneficiaries  of  the  testator  should 
be  established  and  determined;  and,  if  so,  then,  within  the  author- 
ities above  cited,  the  court  below  acquired  jurisdiction  of  all  mat- 
ters thus  far  considered,  and  its  decision  thereof  was  final  as  to  the 
appellant. 

But  it  is  further  contended  that  certain  allowances  by  way  of  costs 
made  upon  the  accounting  were  inequitable,  unjust,  and  illegal,  and 
this,  doubtless,  is  a  matter  which  does  concern  the  appellant,  and 
therefore  one  which  he  is  entitled  to  have  reviewed  by  this  court. 
These  allowances  embrace  the  fees  and  expenses  of  the  referee  and 
stenographer,  amounting  in  the  aggregate  to  |764.26,  and  certain  oth- 
er allowances  awarded  to  the  various  parties  by  way  of  counsel  fees, 
which  amount  in  the  aggregate  to  the  sum  of  $695,  both  of  which 
sums  are  directed  to  be  paid  by  the  appellant  out  of  moneys  in  his 
hands  belonging  to  the  estate  of  Christopher  B.  Leigh.  There  are 
also  other  allowances  which  are  made  payable  out  of  the  estate  of 
either  Seth  M.  Kichmond  or  Alvin  Richmond,  but  as  to  these  the 
appellant  cannot,  of  course,  be  heard  to  complain.  The  accounting 
was  a  long,  tedious  affair,  and  the  amounts  awarded  to  the  several 
parties  do  not  seem  to  us  unreasonable  in  view  of  the  somewhat 
weighty  issues  involved,  and  the  time  expended  in  litigating  the 
same.  The  awarding  of  costs  was  entirely  within  the  discretion  of 
the  surrogate's  court  (Code  Civ.  Proc.  §  2558),  and  the  amounts  award- 
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ed  by  him  were  apparently  warranted  by  the  affidavits  and  other 
information  upon  which  such  award  was  based  (Id.  §  2aUl).  In  these 
circumstances  we  should  hesitate  to  interfere  with  the  surrogate's 
discretionary  power,  even. if  we  thonght  it  had  not  been  in  all  re- 
spects wisely  exercised.  The  snm  of  our  conclusion,  therefore,  is 
that  the  decree  and  order  of  the  surrogate's  court  should  be  affirmed. 
Decree  and  order  of  the  surrogate's  court  affirmed,  with  costs,  pay- 
able out  of  the  estate  of  Christopher  B.  Leigh.    All  concur. 


(64  App.  Dir.  138.) 

VATJGHAN  BIAOH.  CO.  T.  LIGHTPOUSB. 
(STipreme  Conrt,  Appellate  Division,  Fourth  Department    July  28,  1001.) 

1.  Foionoir  Oorforatiokb — CaBTrpicATBs  to  Do  Bcsinsss— Actiohs. 

A  foreign  corporation  makiiig  a  sale  of  goods,  which  it  ships  from  its 
home  office  to  Its  castomer  In  New  York,  Is  not  "doing  business  in  this 
state,"  within  Laws  1892,  c.  687,  §  15,  requiring  such  a  corporation  to 
procure  a  certlflcate,  and  prohibiting  the  maintenance  of  any  action  on 
any  contract  made  by  it  until  it  has  procured  such  certificate. 

IL  Sales — Warranty — Parol  Evidbncb. 

Where  an  agreement  for  the  purchase  of  machines  Is  not  wholly  re- 
duced to  writing,  parol  evidence  is  admissible  m  an  action  for  the  price 
to  show  an  oral  warranty. 

Exceptions  from  trial  term. 

Action  by  the  Vaughan  Machine  Company  against  John  C.  Light- 
house. A  judgment  was  directed  for  plaintiff,  and  exceptions  were 
ordered  heard  in  the  first  instance,  and  proceedings  stayed  after 
judgment.    Exceptions  sustained. 

Argued  before  McLENNAN,  SPRINQ,  WILLIAMS,  and  EnH- 
SEY,  JJ. 

Elbridge  L.  Adams,  for  plaintifC 
J.  A.  Adlington,  for  defendant. 

SPBINO,  J.  The  plaintiff  is  a  foreign  corporation  organized  in 
the  state  of  Maine,  with  its  principal  office  in  Portland,  in  that 
state,  but  with  its  factory  in  Peabody,  Mass.  On  March  29,  1897, 
through  one  of  its  incorporators,  it  entered  into  lie  following  agree- 
ment with  the  defendant,  who  resides  in,  and  is  engaged  In  bnsineas 
in,  this  state: 

"Rochester,  N.  Y.,  March  29,  1897. 

"Vaaghan  Machine  Company,  Peabody,  Mass.,  agrees  to  ship  to  Mr.  J.  C. 
Iilghthouse,  Rochester,  N.  Y.,  machinery  as  follows:  1  No.  5  combined  beam 
bouse  machine;  1  No.  5  setting  and  stoning  out  machine, — subject  to  the  fol- 
lowing terms:  f.  o..b.  Peabody,  Mass.  ($2,000),  two  thousand  dollars,  pay- 
able In  monthly  Installments  of  ($200)  two  hundred  dollars  each  month,  ot 
more,  beginning  two  months  from  the  date  of  this  agreement. 

"[Signed]  Vaughan  Machine  Co. 

"Charles  B.  Vaughan. 

"Accepted  as  above.  J.  C-  Lighthouse." 

The  machinery  described  in  the  agreement  was  subsequently 
shipped  to  the  defendant,  who  has  ever  since  used  it.  This  action 
was  commenced  to  recover  the  purchase  price  of  the  goods  afore- 
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said,  and  the  defendant  claims  in  defense  that  the  plaintiff  has 
failed  to  procure  the  certificate  from  the  secretary  of  state  that 
it  has  complied  with  all  the  reqairements  of  law  essential  to  enable 
it  to  do  business  in  this  state;  and,  secqnd,  that  at  the  time  of  the 
sale  the  plaintiff  gave  an  oral  warranty  as  to  the  capacity  of  said, 
machines  and  their  method  of  operation,  and  that  they  were  de- 
fective, and  did  not  meet  the  conditions  of  the  said  warranty. 

Section  15,  c.  687,  Laws  1892,  which  is  part  of  the  general  cor^ 
poration  law,  reads  as  follows: 

"No  forei^  stock  coi-poratlon  otber  than  a  monled  corporation,  shall  do 
business  In  this  state  without  having  first  procured  from  the  secretary  of 
state  a  certificate  that  It  has  complied  with  all  the  requirements  of  law 
to  authorize  It  to  do  business  In  this  state,  and  that  the  business  of  the 
corporation  to  be  carried  on  in  this  state  Is  such  as  may  lawfully  be  carried 
on  by  a  corporation  Incorporated  under  the  laws  of  this  state  for  such  or  sim- 
ilar business.  •  •  •  The  secretary  of  state  shall  deliver  such  certificate 
to  every  such  cm^oration  so  complying  with  the  requirements  of  law. 
•  •  •  No  foreign  stock  corporation  doing  business  In  this  state  without 
such  certificate  shall  maintain  any  action  In  this  state  upon  any  contract 
made  by  it  In  this  state  until  it  shall  have  procured  such  certificate." 

Section  16  provides  the  mode  of  procedure  to  make  effective  the 
foregoing  provisions.  Cognate  statutes  exist  in  other  states,  and 
the  authority  of  a  state  legislature  to  prescribe  upon  what  terms 
a  foreign  corporation  may  carry  on  its  business  within  a  state  has 
been  well  established.  Blake  v.  McClung,  172  U.  S.  239,  19  Sup. 
Ct.  165,  43  L.  Ed.  432;  People  v.Wemple,  131  N.  Y.  64,  29  N.  E. 
1002,  27  Am.  St.  Rep.  542.  Legislative  interference  must  not  be  re- 
pugnant to  the  laws  of  the  United  States,  or  affect  interstate  or 
foreign  commerce.  Manufacturing  Co.  v.  Ferguson,  113  U.  8.  727, 
5  Sup.  Ct.  739,  28  L.  Ed.  1137;  Fritts  v.  Palmer,  132  U.  8.  282,  10 
Sup.  Ct  93,  33  L.  Ed.  317.  The  foregoing  statute  does  not  invade 
any  of  these  inhibitions,  and  the  only  duty  with  which  we  are 
charged  is  to  give  interpretation  to  it  so  far  as  it  pertains  to  this 
case.  The  plaintiff  has  not  attempted  to  comply  with  the  law  quot- 
ed, claiming  that  it  is  not  doing  business  within  its  meaning.  The 
witness  Vaughan,  who  is  the  vice  president,  and  one  of  the  man- 
agers, of  the  corporation,  described  the  manner  in  which  the  plain- 
tiff's business  is  carried  on.    He  testified: 

"Some  of  our  machines  are  sold  by  personal  contact  with  the  trade;  some 
are  sold  by  correspondence.  When  they  are  sold  by  correspondence,  the 
company  receives  letters  ordering  machines  from  the  tanneries  at  Its  office 
In  Peabody,  Mass.,  and  the  orders  are  accepted  or  rejected,  according  as  the 
company  desires  or  not.  When  they  are  sold  by  personal  contact,  they  are 
subject  to  the  same  conditions;  that  is.  the  ofiice  at  home  passes  upon  the 
advisability  of  fulfilling  any  agreement  which  the  agents  may  make  with 
customers.  It  is  not  a  usual  thing  with  us  to  sell  piachines  by  written 
contract,  such  as  the  one  here.  I  don't  recall  but  one  other  of  the  thirty 
machines  sold  by  me  where  such  a  contract  was  made." 

The  plaintiff  has  no  office  in  the  state  of  New  York.  Its  business 
is  conducted  like  that  of  any  individual  or  association  or  corporation 
manufacturing  its  goods  at  its  factory  and  shipping  them  pursuant  to 
orders  received  there.  The  statute  quoted  does  not  intend  to  relate 
to  business  conducted  in  that  manner.  It  contemplates  a  location, 
a  domicile,  having  an  office,  and  the  investment  of  some  part  of  its 
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capital,  within  the  state.  Orders  can  then  be  transmitted,  and  deal- 
ings had  with  it  at  this  office,  and  the  conduct  of  its  business  is  thus 
transferred,  in  a  measure  at  least,  to  the  headquarters  established 
within  the  territorial  limits  of  this  state.  It  thus  settles  within  the 
state,  and  enjoys  the  benefits  incident  to  a  domestic  corporation,  and 
the  legislature  imposes  requirements  and  obligations  upon  it  by  rea- 
son of  the  privilege  conferred  of  doing  business  like  a  body  corporate 
organized  in  this  state.  It  was  never  intended  to  hamper  trade  and 
restrict  interstate  commerce  by  bringing  within  its  ban  every  corpo- 
ration which  happens  to  cross  the  state  boundary  vnth  its  wares 
to  supply  customers  who  have  ordered  them  from  the  home  office.  In 
Lumber  Co,  v.  Holbert,  5  App.  Div.  559,  39  N.  Y.  Supp,  432,  the 
appellate  division  of  the  Third  department,  in  construing  this  sec- 
tion, says,  at  page  562,  5  App.  Div.,  and  page  433,  39  N.  Y.  Supp. : 

"The  procuring  of  orders  for  goods  by  commercial  agents  traveling  In  this 
state,  which  orders  have  to  be  transmitted  to  the  home  olflce  In  anothw 
state  for  approval  there,  and  then  the  goods  shipped  from  the  home  place  of 
business  to  the  purchaser  In  this  state,  where  the  foreign  corporation  has  no 
office  or  place  of  business,  does  not,  I  think,  constitute  'doing  business  in 
this  state,'  within  the  meaning  of  the  statute." 

Knitting  Co.  v.  Bronner,  20  Misc.  Rep.  125,  45  N.  Y.  Supp.  714; 
Droege  v.  Manufacturing  Co.,  163  N.  Y.  466-471,  57  N.  E,  747;  Var- 
nish Co.  T.  Connell,  10  Misc.  Kep.  553,  32  N.  Y.  Supp.  492;  Manufac- 
turing Co.  V.  Connell,  88  Hun,  254,  34  N.  Y.  Supp.  717. 

In  giving  effect  to  the  identical  expression,  "doing  business  in  this 
state,"  in  the  taxing  statute,  it  was  held  not  to  cover  a  foreign  corpo- 
ration which  sent  goods  to  a  salesroom  in  the  city  of  New  York  to 
be  sold  by  its  agent,  and  the  avails  transmitted  to  the  home  office  in 
Cleveland.  People  v.  Barker,  5  App.  Div.  246,  39  N.  Y.  Supp.  151. 
See  People  v.  Roberts,  27  App.  Div.  455,  50  N.  Y.  Supp.  355.  In 
other  states  where  a  similar  statute  has  been  enacted,  a  like  con- 
struction has  been  given  to  them.  Coit  &  Co.  v.  Sutton,  102  Mich. 
324,  60  N.  W.  690,  26  L.  R.  A.  819;  Toledo  Commercial  Co.  v.  Glen 
Mfg.  Co.,  55  Ohio,  217,  45  N.  E.  197;  Manufacturing  Co.  v.  Dix  (C.  C.) 
64  Fed.  412-413.  In  giving  effect  to  this  section  of  the  statute  it 
must  be  kept  in  mind  that  it  was  not  designed  to  fetter  or  exclude 
business  from  the  state.  Its  aim  was  to  require  a  foreign  corpora- 
tion which  was  on  a  level  in  its  privileges  with  one  organized  here 
to  bear  the  burdens  and  be  equally  accessible  to  process  with  state 
corporations.  To  give  it  the  construction  contended  for  by  the  de- 
fendant would  interfere  with  that  comity  between  the  states  in  their 
trade  relations  which  has  been  potential  in  the  development  of  our 
commercial  and  industrial  business.  The  crucial  test  in  doing  busi- 
ness within  the  meaning  of  this  statute  is  not  an  isolated  transaction 
within  the  state,  or  the  transshipment  of  goods  from  the  home  office 
pursuant  to  orders  taken  by  drummers  within  the  state,  but  it  is  the 
establishment  of  an  agency  or  branch  office  within  our  state  limits. 
The  plaintiff  does  not  come  within  that  inhibition,  and  consequently 
is  not  required  to  procure  the  certificate  made  a  preliminary  by  the 
section  to  the  enforcement  of  any  claim  it  may  have  for  goods  sold 
within  our  jurisdiction. 
71  N.T.S 61 
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2.  Upon  the  trial  the  defendant  was  permitted  to  testify-,  under 
objection,  to  an  oral  warranty,  made  at  the  time  of  the  parchase  of 
the  machinery,  by  Mr.  Vaughan,  that  the  macliinery  "would  get  yo« 
more  leather  out  of  each  hide  than  he  could  get  by  band,  for  the  ma- 
chinery stretches  them  out."  And  Vaughan  further  stated  that  each 
machine  would  largely  reduce  the  number  of  men  employed,  specify- 
ing to  what  extent  in  each  department  with  the  new  machines  one 
man  would  perform  the  labor  which  required  four  or  five  men  with 
the  machine  defendant  then  had.  He  further  agreed  on  behalf  of 
the  plaintiff  that,  if  the  machines  did  not  fulfill  the  warranties  made, 
the  plaintiff  would  take  them  back.  This  evidence  pertaining  to  the 
oral  agreement  was  subsequently  stricken  out  by  the  court  on  the 
ground  that  "it  varied  and  enlarged"  the  written  contract  of  the  par- 
ties. That  the  agreement  was  not  wholly  reduced  to  writing  is  ob- 
vious. At  the  time  the  contract  was  entered  into,  the  plaintiff  sold 
to  the  defendant  countershafting,  pulleys,  etc.,  to  run  the  machines. 
These  items  were  not  embraced  in  the  written  agreement,  and  the 
sale,  value,  and  the  whole  contract  in  regard  to  them  was  testified 
to  by  the  vice  president  of  the  plaintiff.  The  claim  of  the  defend- 
ant is  that  the  written  agreement  did  not  contain  another  impor- 
tant item,  and  that  was  the  warranty  of  the  capacity  of  these  ma- 
chines, and  the  right  to  return  them  if  unsatisfactory;  and  it  con- 
tended that  this  guaranty  was  made  the  subject  of  an  independent 
oral  agreement,  and  the  memorandum  was  intended  to  include  only 
the  kind  of  machines,  the  purchase  price,  and  time  of  its  payment, 
while  everything  which  was  ancillary  rested  in  parol.  That  oral  evi- 
dence is  not  admissible  to  vary  the  written  engagement  of  the  par- 
ties to  it  where  it  is  their  entire  agreement  is  elementary,  but  the 
exception  is  apparently  as  well  established  that  an  independent  col- 
lateral agreement,  not  contained  in  the  writing,  can  be  shown  by 
parol.  The  philosophy  of  this  exception  involves  no  infringement 
upon  the  integrity  of  the  general  rule,  but  it  is  received,  not  to  vary 
or  depart  from  the  written  agreement,  but  to  explain  it,  or  show  an 
independent  agreement  consistent  with  that  reduced  to  writing.  The 
verbal  agreement  is  not  in  hostility  to  the  general  rule,  but  distinct 
and  separable  from  it  without  undermining  it.  In  Chapin  v.  Dob- 
son,  78  N.  y.  74,  34  Am.  Bep.  512,  the  plaintiffs  sold  to  the  defend- 
ant 2.3  machines,  and  the  contract  of  sale,  which  was  in  writing,  was 
identical  in  its  material  features  with  that  in  the  present  case.  The 
vendors  sued  for  the  purchase  price,  and  the  defendant  answered, 
setting  up  an  oral  agreement,  made  at  the  same  time  with  the  writ- 
ten agreement,  to  the  effect  that  the  machines  would  work  satisfac- 
torily, and,  if  not,  that  the  plaintiffs  would  receive  them  back.  This 
parol  guaranty  was  proven,  and  found  by  the  referee,  and  the  plain- 
tiffs appealed  from  the  judgment.  The  court  of  appeals,  after  an 
extended  discussion  of  the  authorities,  sustained  the  ruling  of  the 
referee,  and,  among  other  things,  gave  expression  to  the  following: 

"The  written  contract  and  the  guaranty  do  not  relate  to  the  same  subject- 
matter.  The  contract  Is  limited  to  a  partlculav  machine  as  such.  The  ^ar- 
anty  Is  limited  to  the  capacity  of  the  machine.  It  Is  one  thing  to  sell  or 
agree  to  furnish  machines  of  a  specific  kind,  as  of  such  a  patent,  or  of  i 
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particular  deGlgiintlon,  and  aoother  thing  to  undertake  tbat  they  shall  operate 
In  a  particular  manner,  or  trlth  a  certain  effect;  or,  as  in  this  case,  tbat 
they  shall  do  the  buyer's  work  satisfactorily.  Tbe  first  would  be  per- 
formed by  tbe  delivery  of  machines  answering  the  description  or  the  speci- 
fications of  the  patent,  and  whether  they  did  or  not  conform  thereto  would 
be  the  only  Inquiry.  As  to  the  other.  It  in  no  respect  touches  the  first,  nor 
does  it  operate  as  a  defeasance,  but  leaves  It  valid  and  to  be  performed,  and 
tbe  consequences  of  a  breach  of  the  guaranty  are  a  recoupment  or  abatement 
of  damages  In  favor  of  the  defendant;  and  this  is  so  whether  the  contracts 
are  in  writing  or  not,  for  the  guaranty  Is  valid  although  not  In  writing,  and 
the  same  rule  must  apply,  for  In  either  case  the  relation  of  tbe  guaranty  to 
the  contract  would  be  the  same." 

There  has  been  much  criticism  of  Chapin  v.  Dobson  in  the  text- 
books and  by  the  courts  of  other  states.  In  onr  state  it  has  been 
termed  "a  border  case,"  but  T  do  not  find  that  it  has  been  overruled. 
That  case,  if  still  the  law,  is  decisive  of  the  present  one;  and  until 
the  highest  court  of  the  state  indicate  an  intention  to  disregard  it, 
we  feel  compelled  to  follow  it  as  the  law  governing  us.  There  are 
raanv  other  authorities  tending  in  the  same  direction.  Schmittler 
V.  Simon,  11 4  X.  T.  176,  21  N.  E.  162,  11  Am.  St.  Kep.  621;  Rout- 
ledge  V.  Worthington  Co.,  119  N.  Y.  592,  23  N.  E.  1111;  Bagley  & 
Sewall  Co.  v.  Saranac  River  Pulp  &  Paper  Co.,  135  N.  Y.  626,  32  N. 
E.  132;  Box  Co.  v.  Browne,  55  App.  Div.  444,  66  N.  Y.  Snpp.  867; 
Hanes  v.  Sackett,  56  App.  Div.  610,  67  N.  Y.  Snpp.  843. 

The  defendant's  exceptions  should  be  sustained,  and  a  new  triaF 
ordered,  with  costs  to  the  defendant  to  abide  the  event.    All  concur. 


(61  App.  Div.  180.) 

PEOPLE  V.  MONROa 

(Supreme  Court,  Appellate  Division.  Fourth  Department    Jnly  23,  1901.) 

1.  Labcknt— Fame  Pretenses— Evidkncb. 

Witness  testified.  In  a  prosecution  for  false  pretenses,  that  after  she 
had  been  Interviewed  by  the  coroner  as  to  her  knowledge  concerning  an 
alleged  murder,  and  was  dismissed  as  not  implicated,  defendant,  an 
attorney  at  law,  falsely  represented  to  her  "that  It  was  already  started" 
In  the  police  court  for  her  arrest,  and  there  was  strong  evidence  against 
her;  that  many  Innocent  people  were  imprisoned;  tbat  his  employment 
was  necessary;  and  secured  $25  from  her  as  a  fee  for  defending  her. 
Defendant  and  his  principal  witness  testified  that  the  prosecuting  wit- 
ness voluntarily  sought  defendant  and  engaged  him.  Held,  that  the  evi- 
dence was  sufficient  to  sustain  conviction. 

8.  Sake— Inpormatioit. 

An  inforniatlon  charging  defendant  with  "obtaining,  by  threats  and  by 
false  and  fraudulent  representations,  the  sum  of  525  from  C,"  was  sulB- 
clent,  under  Pen.  Code,  i  528,  defining  larceny  as  taking  from  the  pos- 
session personal  property  "by  color  or  aid  of  fraudulent  or  false  repre- 
sentation or  pretense." 

Appeal  from  Monroe  county  coart.. 

C.  Wilbur  Monroe  was  convicted  of  larceny,  and  appeals.  Af- 
firmed. 

Argued  before  ADAMS.  P.  J.,  and  McLEXNAN,  SPEENG,  WII«- 
UAMS,  and  RUMSEY,  JJ. 

George  D.  Forsyth,  for  appellant. 

Robert  Averill,  Asst.  Dist.  Atty.,  for  the  People. 
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SPREN'G,  J.  Based  on  information  upon  oath  of  one  Minnie  Cans- 
dale,  the  defendant  was  arrested  upon  a  warrant  issued  by  the  police 
justice  of  the  city  of  Bochester,  charging  him  with  the  crime  of  petit 
larceny,  in  "obtaining  by  threats,  and  by  false  and  fraudulent  rep- 
resentations, the  sum  of  twenty-five  dollars  from  Minnie  Oansdale, 
September  13,  1900,  at  Rochester,  N.  Y."  The  defendant  was  ar- 
raigned, and  pleaded  not  guilty,  and,  after  a  trial,  was  convicted  by 
the  police  magistrate,  and  sentenced  to  the  Monroe  county  peni- 
tentiary for  two  years,  which  conviction  was  afiSrmed  by  the  counly 
court. 

The  only  questions  presented  for  our  consideration  are  whether  the 
facts  contained  in  the  infonnation  and  proved  upon  the  trial  consti- 
tute the  crime  charged,  and  whether  the  conviction  is  justified  by  the 
evidence.  A  brief  review  of  the  prominent  facts  is  necessary:  The 
body  of  one  Covell  was  found  in  a  sand  pit  in  the  city  of  Rochester 
on  the  12th  day  of  September,  1900,  and  near  it  were  a  woman's 
hat,  an  umbrella,  and  a  handkerchief.  On  the  preceding  day  Covell, 
who  was  a  cartman,  had  been  engaged  in  moving  the  furniture  of 
Mrs.  Oansdale  to  a  store  which  she  was  carrying  on.  The  coroner 
at  once  began,  an  investigation  to  ascertain  the  cause  of  Covell's 
death,  and  Mrs.  Oansdale  was  subpoenaed  to  appear,  but  was  not 
examined  on  the  public  proceeding.  She  was  interviewed  privately 
by  the  coroner,  and  that  official  was  satisfied  she  was  not  implicated 
in  Covell's  death,  and  permitted  her  to  return  home.  On  the  follow- 
ing day  she  had  a  conversation  relative  to  the  death  of  Oovell  with 
Mr.  West,  who  occupied  the  floor  above  her  store,  and  of  whom  she 
had  purchased  the  goods  or  lease  of  the  store.  The  defendant  is  an 
attorney  and  counselor  at  law,  and  West,  who  is  an  Italian,  had  been 
in  the  habit  of  procuring  clients  for  him.  West  brought  the  defend- 
ant to  Mrs.  Oansdale,  and  a  conversation  then  occurred  in  which  the 
alleged  representations  were  made  which  are  the  foundation  of  the 
charge  against  the  defendant.  The  complainant  was  the  principal 
witness  for  the  people.  She  testified  that  the  defendant  said  he 
wanted  to  defend  her.  That  when  she  insisted  she  was  not  guilty  he 
replied:  "There  is  strong  evidence  against  you,  and  more  enemies 
than  you  know  of,  because  we  know  all  these  things.  •  •  • 
Many  is  the  innocent  one  that  is  locked  up,  and  many  is  the  inno- 
cent one  that  is  brought  before  the  grand  jury,  and  we  can't  tell  how 
this  is  going  to  turn  out."  A  further  statement,  if  she  would  give 
him  |25,  "that  he  would  settle  arrangements,  and  find  out  these 
things,  and  I  wouldn't  have  to  be  locked  up.  •  •  •  He  would  try  to 
make  it  all  right;  yes,  that  I  wouldn't  have  to  go  to  the  police  court 
or  anj-thing.  *  *  *  That  I  was  liable  to  go,  because  the  way 
things  was  it  was  so  well  started  that  there  was  not  much,  of  any 
other  help  for  me."  In  response  to  a  question  asked  by  the  defend- 
ant, she  testified:  "He  said  he  knew  a  great  part  of  it,  and  prob- 
ably more  than  I  did,  because  he  was  at  the  court,  and  he  heard 
those  things."  Again,  that  he  said  to  her :  "There  was  such  strong 
evidence  against  me  that  I  couldn't  help  being  arrested."  That  he 
told  her:  "It  was  already  started  in  the  police  court  for  her  arrest." 
"because  there  had  been  such  strong  evidence  against  me."    Under 
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the  pressure  of  these  representations,  and  to  relieve  herself  from  the 
Btignia  of  an  arrest  and  confinement  in  jail,  which  she  believed  was 
inevitable  unless  averted  by  the  defendant,  she  paid  him  the  |25. 
If  her  story  is  to  be  credited,  the  defendant  stimulated  her  fears  by 
the  statement  that  proceedings  were  already  under  way  for  her  ar- 
rest; he  was  a  praticing  lawyer,  and  assumed  to  possess  inside  in- 
formation as  to  the  result  of  the  legal  proceedings;  and  that  he  could 
ward  them  off  if  he  was  paid  the  |25,  but  without  bis  intervention 
she  was  in  imminent  peril  of  punishment,  as  "there  was  strong  evi- 
dence against  her."  If  the  defendant  up  to  that  time  had  in  fact 
made  any  inquiries  at  all,  he  knew  no  complaint  had  been  lodged 
against  her,  and  that  the  coroner  had  exonerated  her  from  any  sus- 
picion which  may  have  arisen  connecting  her  with  the  death  of  Co- 
veil.  The  defendant  and  West  contradict  Mrs.  Cansdale.  West  tes- 
tified he  talked  the  matter  over  with  her,  and  suggested  that  she  em- 
ploy an  attorney,  and  she  requested  him  to  engage  one  for  her,  and 
he  accordingly  asked  the  defendant  to  call  upon  her.  Both  of  these 
men  testified  that  the  defendant  said  nothing  to  frighten  her;  that 
she  narrated  to  him  the  facts  connected  with  her  appearance  before 
the  coroner,  and  that  the  ?25  were  voluntarily  paid  as  a  retainer; 
that  defendant  was  to  investigate  the  matter  pending  before  the  cor- 
oner, and  that  the  acceptance  of  the  money  simply  created  the  rela- 
tion of  attorney  and  client  between  them.  The  13  year  old  daughter 
of  West  testified  that  on  the  day  before  defendant  called  at  the  store 
of  Mrs.  Cansdale  the  latter  asked  if  her  father  knew  of  any  good  law- 
yer, and  the  little  girl  replied,  "When  he  comes  home  I  will  tell  him," 
which  she  did.  This  contradictory  testimony  made  a  question  of 
fact,  which  the  police  justice  has  solved  in  favor  of  the  people.  He 
had  the  witnesses  before  him,  doubtless  knew  the  defendant,  and 
probably  his  chief  witness,  and  believed  the  version  of  the  transac- 
tion given  by  Mrs.  Cansdale,  and  we  are  not  disposed  to  overturn  his 
conclusion  on  the  facts. 

The  charge  is  within  the  enlai^ed  definition  of  "larceny"  given  in 
section  528  of  the  Penal  Code;  that  is,  that  the  defendant,  "with  the 
intent  to  deprive  or  defraud"  Mrs.  Cansdale  of  her  property,  obtained 
from  her  possession,  "by  color  or  aid  of  fraudulent  or  false  represen- 
tation or  pretense,"  the  sum  of  ?25.  This  constituted  the  crime,  at 
common  law,  of  obtaining  property  by  false  pretenses,  but  it  has  now 
lost  its  distinctive  character  by  being  included  in  that  of  larcenv. 
People  V.  Laurence,  1.S7  N.  Y.  517-522,  33  N.  E.  547;  People  v.  Du- 
mar,  106  N.  Y.  502-508,  13  N.  E.  325. 

If  Mrs.  Cansdale's  version  is  correct,  as  we  now  assume,  the  de- 
fendant was  not  giving  expression  to  his  opinion,  or  merely  forecast- 
ing the  probable  outcome  of  the  investigation,  but  he  assumed  to 
state  facts  peculiarly  within  his  knowledge  by  reason  of  his  famil- 
iarity with  legal  proceedings.  He  said  the  criminal  proceedings  had 
been  started,  that  there  was  strong  evidence  against  her,  and  that 
lier  only  hope  of  escape  rested  on  his  employment.  These  were  af- 
firmations of  facts,  and  operated  to  excite  her  apprehensions,  and 
induced  her  to  pay  the  money  to  him  to  obviate  the  disgrace  which 
vonid  result  to  herself  and  children  from  her  arrest.    In  this  trans- 
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action  the  parties  were  not  on  an  equal  footing.  The  defendant  was 
a  lawyer  seeking  a  client,  and  pretending  to  give  advice  for  her  ben 
efit,  and  which  would  shield  her  from  a  grave,  but  unfounded,  accu- 
Ration.  It  was  but  natural  that,  with  her  fears  excited,  she  would 
give  credit  to  his  statements,  and  pay  whatever  he  asked.  To  quote 
from  the  opinion  of  Mr.  Justice  Barrett  concerning  a  like  charge,  re- 
ported in  Therasson  v.  People,  20  Hun,  at  page  61:  "Every  word 
the  attorney  uttered  carried  with  it  the  weight  attached  to  superior 
knowledge,  acting  upon  the  responsibility  of  a  sacred  trust.  Indeed, 
we  are  not  prepared  to  say  that,  under  such  circnmstances,  what 
might  otherwise  be  treated  as  a  mere  naked  lie  would  not  amount 
to  a  false  pretense." 

The  evidence  is  ample  to  uphold  the  judgment  of  conviction,  and 
the  judgment  of  the  county  court,  aiflrming  that  of  the  special  ses- 
sions, should  be  affirmed.    All  concur. 


464  App.  Dlv.  12&) 

McMAHON  y.  SPECHT. 

^Supreme  Court,  Appellate  Division,  Fourth  Departm«it.    Inly  28,  1901.) 

1.   FRADDTTLBirT  OONVKYANCK— HUSBAHD  AND  WlFB— MORTOAO* — DOWSR. 

Where  a  conveyance  of  a  husband's  land  by  husband  and  wife  was  set 
aside  as  In  fraud  of  creditors)  the  wife's  right  to  dower  therein  was  sub- 
ject to  a  ratable  contribution  towards  the  payment  of  a  mortgage  on  the 
premises  executed  by  the  grantee. 
&  Same. 

It  was  Immaterial,  as  alfectlng  such  right  by  th«  mortgagee,  that  the 
wife  was  not  a  party  to  the  action  to  set  aside  the  conTeyance. 

Appeal  from  Niagara  county  court. 

Action  by  Margaret  McMahon  against  Prank  Specht  for  dower  in 
certain  lands.  Prom  a  judgment  giving  her  dower  subject  to  a 
ratable  contribution  towards  the  payment  of  a  mortgage  on  the 
premises,  she  appeals.    Af^rmed. 

Argued  before  ADAMS,  P.  J.,  arid  McLEKNAN,  SPKDfG,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

William  H.  Vicary,  for  appellant. 
E.  C.  Hart,  for  respondent. 

SPRING,  J.  This  is  an  action  for  the  admeasurement  of  dower, 
"brought  by  the  plaintiff,  July  7,  1897,  as  the  widow  of  Thomas 
McMahon,  deceased.  The  husband  owned  the  premises  in  question 
February  6,  1893,  and  on  that  day  conveyed  them  to  his  daughter 
Mary  by  deeds  of  conveyance,  in  which  his  wife,  the  plaintiff,  joined. 
On  December  8,  1893,  the  grantee  executed  a  mortgage  to  Myron  L. 
Burrell,  as  executor,  to  secure  the  payment  of  $1,200,  but  only  fSOO 
were  advanced  to  the  mortgagor.  Judgments  were  recovered 
.against  Thomas  McMahon,  and  proceedings  supplemental  to  execu- 
tion instituted,  and  an  action  was  commenced  to  set  aside  the  convey- 
ances as  fraudulent  and  void,  which  resulted  in  favor  of  the  judg- 
ment creditors,  and  judgment  was  entered  declaring  the  conveyances 
were  made  to  hinder,  delay,  and  defraud  the  creditors  of  McMahon. 
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The  plaintiff  was  not  made  a  party  to  this  action,  Bnrrell,  the  mort- 
gagee, and  the  mortgagor  were  made  parties  defendant,  and  Burrell 
answered,  asserting  the  validity  of  his  mortgage.  The  judgment 
sustained  the  mortgage,  and  the  receiver  was  directed  to  sell  the 
lands,  and  ont  of  the  proceeds  to  pay  the  costs  and  expenses  and  the 
amount  nnpaid  on  the  mortgage,  and  then  the  judgments  of  the 
plaintiffs  who  attacked  the  conveyances.  The  county  court  held 
that  the  plaintiff,  while  entitled  to  the  assignment  of  her  dower  in 
the  land  in  controversy,  took  subject  to  a  ratable  contribution  to- 
wards the  payment  of  tiie  mortgage. 

As  the  case  is  presented  to  us,  the  only  point  to  determine  is 
■whether  the  Burrell  mortgage  was  a  lien  superior  to  any  interest 
the  plaintiff  may  have  had  in  the  premises.  The  mortgage  was 
executed  by  Mary  McMahon,  whose  only  title  was  acquired  from  the 
plaintiff  and  her  hnsband.  Certainly  they  are  estopped  from  im- 
peaching any  conveyance  or  incmnbrance  their  grantees  made.  The 
judgment  declaring  the  deed  of  McMahon  and  his  wife  void  as  in 
fraud  of  creditors  vacated  it  only  for  the  purpose  of  enabling  the 
judgment  creditors,  who  had  successfully  assailed  it,  to  enforce  their 
liens.  For  all  other  purposes  the  conveyance  continues  in  force. 
Enapp  v.  Crane,  14  App.  Div.  120,  43  N.  Y.  Supp.  513;  Moseley  v. 
Moseley,  15N.  Y.  334. 

Every  one  necessary  to  sustain  the  validity  of  the  Burrell  mort- 
gage was  a  party  to  the  action  to  set  aside  the  conveyance.  The 
plaintiff  was  not  a  necessary  party  to  that  action,  as  she  had  parted 
with  her  interest,  any  more  than  as  if  the  deed  had  been  to  foreclose 
the  mortgage.  Instead  of  decreeing  a  sale  subject  to  the  Burrell 
mortgage,  the  judgment  directed  its  payment  from  the  proceeds  of 
the  sale,  which  is  tantamount  to  it.  The  defendant,  the  purchaser, 
who  has  paid  the  mortgage  pursuant  to  the  judgment  of  the  court,  is 
subrogated  to  the  rights  of  the  mortgagee.  Everson  v.  McMullen, 
113  N.  Y.  293,  21  N.  E.  52,  4  L.  R.  A.  118,  10  Am.  St.  Rep.  445. 

It  appears  that  ob  Jane  16,  1894,  Mary  McMahon  conveyed  the 
premises  to  one  Jane  Moloney.  If  this  grantee  acquired  title  in 
pood  faith,  the  inchoate  dower  right  of  the  plaintiff  became  vested  in 
her,  and  plaintiff  would  not  be  entitled  to  participate  at  all  in  the 
avails  of  the  sale  pursuant  to  the  judgment.  Jane  Moloney  was  not 
a  party  to  either  action,  and  there  has  been  no  appeal  by  the  defend- 
ant, and  we  are  not  called  upon,  therefore,  to  pass  upon  the  effect  of 
this  conveyance.  The  interlocutory  judgmpnt  should  be  affirmed, 
with  costs  and  disbursements  to  the  respondent. 

The  interlocutory  judgment  is  affirmed,  with  costs  and  disburse- 
ments to  the  respondent.    All  concur. 


(36  Misc.  Rep.  251.) 

GOLDSTEIN  v.  GOLDSTEIN  et  al. 
(Supreme  Court,  Special  Term,  New  York  Oounty.    June,  1901.) 

1.  Hdiiband  and  WrpK— Contract — Enfokcement  aoainbt  His  Lboatbks. 

Under  Laws  1806,  c  272,  nrt  3,  S  21,  glvln^r  a  married  woman  all  the 
rights  In  regard  to  her  property  and  conti-ncts  In  connection  therewith 
with  any  person,  Inclndlnp  her  husbnnd,  ns  If  she  were  unmarried,  a 
jwrol  agreement  between  the  hnsband  and  wife  tbat  if  sbe  would  aban- 
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don  proceedings  for  separatlMi,  and  return  to  and  live  with  him,  be 
would  provide  for  her  by  will,  followed  by  a  return  and  execution  by  blm 
of  a  will  in  conformance  with  the  contract,  constitutes  a  valid  executed 
contract,  which  will  be  enforced  against  his  legatees  and  devisees  under 
a  subsequent  will  made  by  him. 
&  Btatdtb  of  Frauds — Executbd  Contract. 

Where  a  wife  sues  to  enforce  a  parol  contract  made  by  her  husband 
to  provide  for  her  by  will  if  she  will  return  to  and  live  with  him.  It  is 
no  defense  to  the  action  by  the  wife — where  she  returns,  and  her  biia- 
band  makes  the  will — to  enforce  such  right  that  It  was  within  the  statute 
of  frauds. 

Buit  by  Dora  Goldstein  against  Pauline  Goldstein  and  others  to 
enforce  an  agreement  of  plaintiff's  husband,  since  deceased,  to  pro- 
vide for  her  by  will  on  abandonment  by  her  of  proceeding  to  procure 
a  separation.    Judgment  for  plaintiff. 

Hamilton  &  Becket  (William  H.  Hamilton,  of  counsel),  for  plaintiff. 

Charles  I.  Schampain,  for  defendants  Amelia  Calwin  and  Flora' 
Mehrenstein. 

Messmore  Kendall,  guardian  ad  litem  for  all  infant  defendants. 

Samuel  Levy,  for  defendants  Pauline  Goldstein  and  Lillie  G<rid- 
stein. 

M.  S.  &  I.  S.  Isaacs  (Julius  J.  Frank,  of  counsel),  for  defendants 
Platts. 

Gross  &  Sneadaira,  for  defendant  Congregation  Beth  Israel. 

LAWRENCE,  J.  Under  chapter  272  of  the  Laws  of  1896  (article 
3,  §  21),  a  married  woman  has  all  the  rights  in  respect  to  property 
and  the  acquisition,  use,  enjoyment,  and  disposition  thereof,  and  to 
make  contracts  in  respect  thereto  with  any  person,  including  her  hus- 
band, as  if  she  were  unmarried ;  but  husband  and  wife  cannot  con- 
tract to  alter  or  dissolve  the  marriage,  or  to  relieve  the  husband 
from  his  liability  to  support  his  wife.  The  contract  allied  in  the 
complaint  was  not  within  the  exceptions  contained  in  the  statute, 
and  the  question  therefore  arises,  assuming  that  the  agreement  al 
leged  in  the  complaint  was  in  fart  made,  whether  the  same  was  valid. 
I  am  of  the  opinion  that  the  evidence  establishes  that  the  husband 
agreed  with  his  wife  that,  in  consideration  that  she  would  abandon 
the  proceedings  which  were  threatened  by  her,  and  in  which  steps 
had  been  taken  for  the  commencement  of  an  action  to  secure  the 
separation  to  which  she  claimed  she  was  entitled,  and  return  to  and 
live  with  him,  he  would  make  the  will  which  was  executed  on  May  6, 
18t)S.  I  am  also  of  the  opinion  that  such  will  constituted  an  exe- 
cuted contract  between  the  parties,  and  that  the  execution  of  the 
subsequent  will  of  May  18,  1898,  was  a  fraud  upon  the  plaintiff,  and 
that,  therefore,  she  is  entitled  to  relief  in  a  court  of  equity.  The  evi- 
dence shows  that  the  plaintiff,  pursuant  to  the  agreement  between 
her  and  her  husband,  returned  to  and  lived  with  him,  and  that  her 
conduct  towards  him  to  the  end  of  his  life  was  that  of  a  dutiful  and 
affectionate  wife. 

I  do  not  think  that  the  statute  of  frauds  can  be  successfully  inter- 
posed as  a  defense  to  the  action.  There  was  a  full  performance  on 
the  part  of  the  plaintiff,  sufficient  to  take  the  case  out  of  the  opera- 


Digitized  by 


Google 


tSup.   Ct.)  BLOODGOOD   T.  SLAYBACK.  809 

tion  of  that  statute.  Paraell  v.  Stryker,  -tl  N.  Y.  4S0;  Lobdell  t. 
LobdeU,  36  N.  Y.  327;  Smith  v.  Smith,  51  Hun,  166,  4  N.  Y.  Sui^. 
669;  Freeman  v.  Freeman,  43  N.  Y.  34,  3  Am.  Eep.  657. 

liiere  was  an  adequate  consideration  for  the  agreement  on  the 
part  of  Samuel  Goldstein.  The  plaintiff  had,  or  claimed  to  have, 
good  cause  for  obtaining  a  separation  from  him.  Whether  that 
claim  was  well  or  ill  founded  I  do  not  think  is  material.  Samuel 
Goldstein  evidently  regarded  it  as  well  founded  at  the  time  he  made 
the  agreement  and  executed  the  will  of  May  6, 1898,  and  the  declara- 
tion which  he  made  in  the  will  of  May  18, 1898,  that  the  former  will 
was  executed  to  "enable  him  to  live  in  peace  and  harmony  with  his 
wife  during  her  life,"  goes  far  to  show  that  he  did  not  regard  her 
claim  to  a  separation  as  based  upon  trivial  grounds.  I  not  only  re- 
gard the  agreement  to  execute  the  will  of  May  6, 1898,  and  the  execu- 
tion of  it,  and  the  delivery  of  the  same  to  Mr.  Chedsey,  as  based  upon 
a  sufiQcient  consideration,  bat  I  am  also  of  the  opinion  that  no  court 
of  equity  should  permit  the  devisees  and  legatees  of  the  husband, 
who,  by  making  such  an  agreement,  and  by  carrying  it  into  execu- 
tion, disarmed  his  wife,  and  prevented  her  from  prosecuting  her 
action,  to  profit  by  the  husband's  fraud. 

Numerous  cases  are  cited  in  the  brief  of  the  respective  counsel  in 
support  of  their  position.  After  examining  those  cases,  I  am  of  the 
opinion  that  the  plaintifTs  case  is  supported  by  the  decisions  enunci- 
ated in  Gates  v.  Gates,  34  App.  Div.  608,  54  N.  Y.  Supp.  454;  Webster 
V.  Webster.  27  Law  J.  Oh.  115 ;  same  case  on  appeal,  4  De  Gex,  M.  & 
G.  437;  Korminsky  v.  Korminsky,  2  Misc.  Rep.  138,  21  N.  Y.  Supp. 
611;  Davison  v.  Davison,  13  N.  J.  Eq.  246;  Bruce  v.  Moon  (S.  C.)  35 
S.  E.  415;  Adams  v.  Adams,  91  N.  Y.  381,  43  Am.  Rep.  675.  For 
these  reasons  there  will  be  judgment  in  the  plaintiff's  favor,  as 
prayed  for  in  her  complaint,  with  costs  and  allowance  to  be  settled 
on  the  entry  of  the  judgment.  Draw  decision  and  judgment  accord- 
ingly, and  settle  on  notice. 

Judgment  accordingly. 


i(>2  App.  Dlv.  S15.) 

BLOODGOOD  v.   SliATBACK. 

(Supreme  Court,  Appellate  Division,  First  Department    7nne  21,  1001.) 

1.  Examination  beforb  Trial— Books  and  Papers. 

An  order  for  the  examination  of  defendant,  under  Oode  Civ.  Proc.  S 
873,  before  trial,  and  an  order  for  the  examination  and  Inspection  of 
books,  are  distinct  proceedings,  and  cannot  be  united  In  one  order. 

8.  Same. 

A  proceeding  for  the  Inspection  of  books  must  be  commenced  by  itetl- 
tlon,  under  Code  Civ.  Proc.  {  806. 

Appeal  from  special  term.  New  York  county. 

Action  by  HaiTy  L.  Bloodgood  against  John  D.  Slayback.  From 
an  order  vacating  an  order  for  the  examination  of  defendant  before 
trial  and  an  inspection  of  certain  books  and  papers,  plaintiff  appeals- 
Affirmed. 
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The  following  is  the  opinion  of  FREEDMAN,  J.,  delivered  at  si*e- 
cial  term: 
This  motion  la  made  to  vacate  an  order  obtained  ex  parte,  appointing  a 

referee  herein,  and  ordering  tliat  the  defendant  be  examined  as  an  adverse 
party,  and  his  deposition  talien,  pursuant  to  section  873  of  the  Code  of  Civil 
Procedure,  and  also  that  the  defendant  produce  for  inspection  the  articles  of 
co-partnership  and  all  the  books  of  the  firm  of  John  Bloodgood  &  Co.,  for- 
merly composed  of  John  Bloodgood  and  defendant.  Upon  the  hearing  of 
the  motion  the  defendant  interposed  the  preliminary  objection  that  an  order 
for  the  examination  of  the  defendant  under  section  873  of  the  Code  of  Clrfl 
Procedure  and  an  order  for  the  examination  and  Inspection  of  books  are  dis- 
tinct and  independent  proceedings,  and  cannot  be  united  under  one  order. 
This  objection  sterns  to  be  well  talien.  I^efferts  v.  Brampton,  24  How.  Prac. 
257;  Havemeyer  v.  IngersoU,  12  Abb.  Prac.  (N.  S.)  301.  An  absolute  order 
for  an  iDRpection  of  boolcs  is  Improper.  Dick  t.  Phillips,  41  Hun,  603;  Fran- 
cis V.  Porter,  88  Hun,  325,  34  N.  Y.  Supp.  752.  In  a  proper  case,  mider  sec- 
tions 872  and  873  of  the  Code  of  Civil  Procedure,  a  witness  may  be  required 
to  produce  books  and  papers  as  an  adjunct  to  his  oral  examination,  and  to 
refer  to  them  for  the  purpose  of  making  his  examination  effective.  Drake 
V,  Weinman  &  Co.,  12  Misc.  Rep.  65,  33  N.  Y.  Supp.  177;  Fenton  v.  Dempsey. 
10  N.  Y.  St.  Rep.  733.  But  a  proceeding  for  the  Inspection  of  books  must  be 
commenced  by  petition.  Code  Civ.  Proc.  §  805;  Dick  v.  Phillips,  supra;  Fran- 
cis V.  Porter,  snpra.    The  motion  1b  granted,  with  costs. 

Argued  before  YA^  BBUNT,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  LAUGHLIN,  JJ. 

Grosvenor  Nichols,  for  api>ellaat. 
D.  McCurdy,  for  respondent 

PER  CTJBTAM.    Order  affirmed,  with  |10  costs  and  disbnrsemaiti, 
on  the  opinion  of  the  court  below. 


(86  Misc.  Rep.  220.) 

ARMING  T.  STErNWAY  et  at 
(Supreme  Court,  Trial  Term,  Kings  County.    June,  1901.) 

L    CLAfMS  AOAINST  DkCEDENT'S   EsTATE — EVIDKNCE. 

Defendant's  decedent  had.  stated  to  plaintiff  that  If  she  would  give 
all  the  time  she  had  to  Ocrman  lessons  to  pupils  which  he  would  send 
her,  in  a  room  which  he  would  let  her  have,  she  would  earn  fl5  a  week 
■for  the  ensuing  40  weeks.  She  agreed  to  give  all  the  time  to  that  pur- 
pose, and  be  promised  to  pay  one  dollar  a  lesson  for  pupils  sent  by  him 
who  did  not  pay  her  for  their  lessons.  Hetd,  In  an  action  against  the 
executors,  that  plaintiff  could  only  recover  one  dollar  for  each  pnpU  aeat 
by  him  who  did  not  pay. 
2l  Same — Termination  of  Contraot. 

Where  defendant's  decedent  promised  to  pay  plaintiff  one  dollar  a 
lesson  for  pupils  sent  by  him  to  her  who  did  not  pay  her  for  their 
lessons,  such  contract  terminated  with  the  death  of  the  decedmt. 

Action  by  Fannie  Arming  against  Charles  H.  Steinway  and  oth- 
ers, executors  of  William  Steinway,  deceased.  Verdict  for  plaintiff. 
Motion  for  new  trial  granted  on  conditions. 

Cochran,  Moore  &  Hildreth,  for  plaintiff. 
Fernando  Solinger,  for  defendants. 

BUSSELL,  J.    On  the  trial  the  plaintiff  had  a  verdict  of  |600  and 

interest  for  40  weeks'  of  assumed  service  in  teaching  pupils  the  Ger- 
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man  language  at  the  request  of  the  late  William  Steinway.  The 
sole  proof  of  the  contract  was  the  testimony  of  plaintiff's  mother, 
who  testified  that  at  Steinway  Hall,  on  the  21st  of  September,  1896, 
Mr.  Steinway  told  the  plaintiff  that  "she  should  give  him  all  the  time 
she  had  to  spare  to  give  German  lessons  to  pupils,  which  he  would 
send  to  her  in  a  room  in  Steinway  Hall,  which  he  would  let  her  have 
for  that  purpose,  and  that  she  would  surely  earn  |15  a  week  for  the 
time  from  the  21st  of  September  till  the  30th  of  June,  1897,  and  she 
would  give  him  all  the  time."  Contracts  carrying  pecuniary  obliga- 
tions may  undoubtedly  be  inferred  from  language  sufficiently  expres- 
sive to  support  the  presumed  intent  to  pay  by  the  one  and  to  receive 
by  the  other.  But  the  supj^orting  basis  must  be  wholly  of  service  for 
pecuniary  reward  so  far  as  it  can  be  enforced,  and  the  whole  trans- 
action so  construed  in  defining  the  limit  of  legal  obligation.  Here 
the  plaintiff  could  not  but  understand  that  the  offer  of  Mr.  Steinway 
was  the  utterance  of  a  charitable  purpose  to  help  young  students  to 
the  extent  of  the  deficiency  in  their  power  to  pay  themselves  for  the 
lessons  furnished,  to  give  the  plaintiff  herself  a  free  and  suitable 
place  to  teach  any  who  might  dioose  to  apply,  whether  sent  by  Mr. 
Steinway  or  not,  expecting  to  pay  for  the  benefit,  leaving  her  entirely 
the  privilege  of  teaching  evei-y  one  she  chose  to  serve  for  such  emolu- 
ments as  she  required,  with  proper  surroundings  and  conveniences 
famished  her  gratuitously  by  her  benefactor,  William  Steinway.  The 
only  pecuniary  obligation  Mr.  Steinway  assumed  was  to  pay  one  dol- 
lar per  lesson  for  those  sent  by  him  who  did  not  pay  for  their  les- 
sons. He  did  not  guaranty  |lo  a  week  for  40  weeks.  He  simply 
asserted  his  conviction  that  she  could  earn  that  sum,  and  I  find  no 
proof  in  this  case  that  she  did  not.  For  all  that  appears,  she  may 
have  received  far  more  from  pupils  who  did  pay  her. 

There  is  some  evidence  that  Mr.  Steinway  did  send  to  her  Miss 
Crawford  and  Miss  Mengel,  to  whom  she  gave  17  lessons.  The  case 
is  silent  as  to  any  others  being  authorized  by  him  to  incur  pecuniary 
obligations  for  him,  and  on  the  11th  of  December,  1896,  the  plaintiff, 
by  itemized  account,  only  claimed  f39  instead  of  f  150  then  earned,  if 
her  position  now  be  correct. 

Another  serious  obstacle  lies  in  her  path.  The  benevolent  execu- 
tion of  the  plan  continuously  ran  with  the  volition  of  Mr.  Steinway 
in  finding  needy  learners,  and  ceased  by  closure  when  the  heart  which 
willed  and  chose  each  benevolence  was  stilled  by  death.  The  charity 
was  personal,  not  transmissible  to  the  discretion  of  executor  or  next 
of  kin.  Death  of  the  employer  stops  the  further  execution  of  many 
contracts  of  service,  even  where  the  server  can  continue  his  work. 
Lacy  V.  Getman,  119  N.  Y.  109,  2.'}  N.  E.  452,  6  L.  R.  A.  728,  16  Am. 
St.  iRep.  806;  Weber  v.  Bridgman,  113  N.  Y.  600,  21  N.  E.  985;  Trust 
Co.  V.  Wilson,  139  N.  Y.  284,  34  N.  E.  784,  36  Am,  St.  Rep.  696;  Hunt 
V.  Kouamanier's  Adm'rs,  8  Wheat.  174,  5  L.  Ed.  589.  A  fortiori, 
when  the  continuous  execution  lies  only  with  the  employer  through 
his  own  Intelligent  selection,  his  death  closes  the  work  under  the 
plain  purpose  and  scope  of  the  contract.  William  Steinway  died  No- 
vember 30.  1896,  less  than  three  months  from  the  date  of  the  as- 
serted contract.    No  recoveiy  for  over  10  weeks  could  be  obtained  un- 
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der  any  permissible  view  of  the  contract,  and  no  jury  can,  npon  sach 
proof  as  here  given,  take  for  a  young  lady  from  a  dead  man's  estate 
the  amount  of  the  verdict  rendered.  Let  there  be  a  new  trial,  unless 
the  plaintiff  stiptilates  to  reduce  the  recovery  to  |17  and  interest 
from  November  30, 1896. 
Ordered  accordingly. 


^  Misc.  Bep.  230.) 

FLETOH£>R  et  al.  v.  McKEON  et  aL 

In  re  ROBINSON. 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1901.) 

L    PORECLOSUHB  OF   MORTOAGS — RECEIVER — RENTS. 

Wliere,  in  foreclosure,  a  receiver  of  the  rents  and  profits  has  been 
appointed  under  a  clause  in  tlie  mortgage,  and  a  tenant  of  tbe  'whole  of 
the  mortgaged  property  has  paid  the  rent  in  advance  to  the  mortgagor, 
the  receiver  cannot  r^-straln  the  tenant  from  collecting  the  rents  of  the 
subtenants  during  the  time  of  the  tenant's  advance  payment. 
S,  Same— RioHTs  op  Lessee. 

Bights  of  iessee  of  mortgaged  premises  where  mortgage  is  recorded 
before  iease  Is  made  are  not  cut  off  until  a  sale  In  foreclosure. 

Action  by  Anstin  6.  Fletcher  and  others  against  John  McKeon 
and  others.  Application  of  James  A.  Robinson,  receiver  appointed  in 
the  above-entitled  action,  for  an  injunction.    Denied. 

Austin  B.  Fletcher  (Joseph  M.  Lesser,  of  counsel),  for  plaintiffs 
and  receiver. 
Kalph  Nathan,  for  lessee. 

BLANCHARD,  J.  This  is  an  application  made  by  a  receiver  of 
rents  of  mortgaged  premises,  appointed  in  an  action  to  foreclose  the 
mortgage,  to  enjoin  a  defendant,  claiming  to  be  a  tenant  of  the  en- 
tire premises,  from  collecting  the  rents  of  the  premises  from  sub- 
tenants, and  from  interfering  with  the  receiver  in  the  collection  of 
these  rents.  The  tenant  claims  to  be  in  possession  of  the  mortgaged 
premises  by  virtue  of  a  lease  of  the  entire  premises,  under  which  he 
has  paid  to  a  former  owner  of  the  equity  of  redemption  the  rent  of 
said  premises  in  advance  for  several  months,  and  up  to  August  1st 
of  the  present  year.  The  receiver  contends  that  he  is  entitled  to  the 
rents  of  the  mortgaged  premises  as  against  the  lessee,  because  of  the 
fact  that  the  mortgage  under  foreclosure  was  made  and  recorded 
prior  in  time  to  the  lease,  and  that,  therefore,  the  lessee  took  jsub- 
ject  to  all  the  provisions  of  the  mortgage,  including  that  clause  by 
virtue  of  which  the  mortgagee  is  given  the  right  to  apply  for  a  re- 
ceiver of  the  mortgaged  premises  in  an  action  brought  to  foreclose 
the  mortgage.  This  may  be  true,  and  yet  the  receiver  so  appointed 
acquires  no  rights  to  the  rents  paid  to  the  owner  of  the  equity  prior 
to  his  appointment.  The  receiver  is  only  entitled  to  collect  surb 
rents  as  have  accrued  and  have  not  come  into  the  hands  of  the  own- 
er of  the  equity  of  redemption.  Wyckoff  v.  Scofield,  98  N.  Y.  475; 
Rider  v.  Bagley,  84  N.  Y.  461 .  The  tenant  produces  his  written  lease, 
which  acknowledges  receipt  of  the  rent  of  the  demised  premises  for 
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the  months  of  March,  April,  May,  June,  and  July,  1901,  and  the  bona 
fides  of  the  lease  is  not  attacked  on  this  motion.  The  case  of  Hart- 
ley V.  Meyer,  2  Misc.  Eep.  56,  20  N.  Y.  Supp.  855,  while  holding  that 
a  lessee  who  has  paid  rent  in  advance  to  the- owner  of  the  equity  of 
redemption  does  so  at  his  peril,  in  so  far  as  he  is  charged  with  notice 
that  his  rights  may  be  cut  off  by  the  default  of  the  mortgagor  and 
the  foreclosure  and  sale  of  the  property;  but  a  careful  examination 
of  the  case  discloses  that  it  is  not  therein  held  that  the  lessee's  rights 
are  cut  off  prior  to  the  judgment  of  foreslosure  and  sale.  No  case 
which  goes  to  that  extent  has  been  called  to  my  attention,  and  I  have 
not  been  able  to  find  any,  and  the  contrary  seems  to  have  been  held 
in  Lawrence  v.  Conlon,  26  Misc.  Rep.  44,  46,  56  N.  Y.  Supp.  345.  The 
motion  is  therefore  denied,  but,  in  view  of  the  motion  having  been 
made  pursuant  to  dicta  of  mine  on  a  previous  motion,  without  costs. 
Motion  denied,  without  costs. 


<35  Misc.  Bep.  278.) 

McDONAXiD  V.  AlEXANDBB. 

(Sapreme  Court,  Appellate  Term.    June,  1901.) 

CORTRAOT  OF  HIRING— EVIDBaJCK. 

Plaintiff  alleged  an  agreement  with  defendant  for  Iiig  board  and  ex- 
penses if  he  went  away  to  the  place  of  employment  and  worked  for  a 
few  months,  and  with  a  further  understanding  that,  if  he  went  for  a 
year,  such  board  and  expenses  would  not  be  paid,  and  testified  that  de- 
fendant asked  him  to  go  because  of  the  scarcity  of  men.  Beld,  that  the 
contractor  could  show  that  there  was  no  dearth  of  workmen  of  the 
class  to  which  the  employ^  belonged,  and  that  he  made  no  claim  for 
board  until  after  bis  discharge. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Third  dis- 
trict. 

Action  by  Thomas  McDonald  against  Henry  Alexander.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BEACH  and  FITZGERALD,  JJ. 

Horwitz  &  Samuels,  for  appellant. 
Thomas  H.  Smith,  for  respondent. 

PER  CURIAM.  The  plaintiff  was  employed  by  the  defendant, 
a  contractor,  to  work  at  Oakdale,  Long  Island.  His  claim  is  for 
board  and  traveling  expenses.  His  allegation  is  that  when  he  was 
employed  he  refused  to  go  unless  he  was  paid  board  and  expenses, 
and  that  defendant  said:  "If  you  go  out  there  for  a  few  months 
only,  I  will  pay  your  board  and  expenses;  but,  if  you  go  out  for  a 
year  or  more,  I  will  not,  because  it  is  a  long  job,  and  will  last  over 
a  year;  but  for  a  few  months  I  will  pay  your  board  and  expenses."  The 
defendant  and  his  superintendent  flatly  contradict  the  plaintiff,  and 
deny  that  any  agreement  whatever  was  made  relative  to  board. 
The  plaintiff  testified  that  the  defendant  asked  him  to  go  because  he 
was  hard  up  for  men.  This  was  pertinent  testimony,  because  it 
tended  to  throw  some  light  upon  the  disputed  question  of  fact,  and, 
if  true,  explained  in  some  degree  why  the  defendant  was  willing  to 
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make  such  an  nnusual  agreement.  The  defendant,  by  jffoper  ques- 
tions, sought  to  show  that  there  was  at  the  time  no  dearth  of  compe- 
tent workmen  of  the  plaintiff's  class.  This  evidence  was  excluded, 
and  in  this  error  was  committed.  If  there  had  been  plenty  of  men 
ayailable,  the  supposed  reason  for  making  the  agreement  vanished, 
and  the  probability  that  it  was  ever  made  was  greatly  lessened. 
One  Tripp,  who  was  the  defendant's  foreman  on  the  jub,  who  paid 
the  plaintiff  his  wages,  and  discharged  him,  was  asked  when  he  first 
heard  that  the  plaintiff  made  a  claim  for  board.  He  should  have 
been  allowed  to  answer,  because,  if  plaintiff  had  accepted  his  dis- 
missal, and  his  wages  up  to  that  time,  and  had  made  no  claim  for 
board  until  long  afterwards,  that  circumstance  would  have  had  a 
strong  bearing  upon  the  probability  of  his  story.  If  he,  by  reason  of 
his  discharge  before  the  end  of  the  year,  became  entitled  to  his  board 
and  traveling  expenses,  it  would  have  been  most  natural  that  he 
should  have  said  something  about  it,  or  made  some  demand  at  the 
time  of  his  discharge.  The  alleged  contract  was  emphatically  de- 
nied, and  was  an  unusual  one  for  an  employer  to  make,  since  it 
offered  a  premium  to  the  workman  not  to  stay  out  the  full  year ;  and 
hence  everything  tending  to  establish  its  probability  or  improbability 
was  pertinent. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  aJ)ide  the 
event. 


(35  Misc.  Rep.  210.) 

KELLY  T.  VAN  WYOK,  Mayor. 

(Supreme  Court,  Special  Term,  Kings  County.    June,  1901.) 

1.  City  Charter — Amendment — Terms  of  Office. 

An  amendment  to  a  city  charter,  purporting  to  extend  tlie  term  of 
city  magistrates,  is  in  violation  of  Const,  art.  10,  §  2,  requiring  existing 
city  officers  to  be  elected  or  appointed  by  such  authorities  as  the  legis- 
lature shall  designate;  sncb  act  being  In  effect  an  appointment  by  the 
legislature,  and  void. 

9L   EL&BfB — CiTT   HAOI8TRATE&  * 

City  magistrates  are  within  the  provision  of  article  10,   f  2,  of  the 
constitution,  requiring  existing  city  officers  to  be  elected  or  appointed 
by  authorities  which  the  legislature  shall  designate,  though  their  duties 
have  been  transferred  to  officials  under  a  new  name, 
t.  BlANDAnns  TO  Mayor. 

An  elector  of  a  city  has  a  right  to  require  the  appointment  by  the 
mayor  of  officers  which  he  to  required  by  the  charter  to  appoint. 

Application  by  the  state,  on  the  relation  of  John  J.  Kelly,  for  a 
writ  of  mandamus  against  Robert  A.  Van  Wyck,  as  mayor,  to  re- 
quire him  to  appoint  four  city  magistrates.    Writ  granted. 

Sanders  Shanks,  for  petitioner. 
W.  J.  Oarr,  for  respondent. 

GAYNOR,  J.  The  terms  of  the  four  city  magistrates  mentioned 
in  the  petition  concededly  expired  on  the  last  day  of  April,  1901. 
Thereupon  it  became  the  duty  of  the  mayor  by  a  mandatory  provi- 
sion of  the  city  charter  (section  1394)  to  appoint  their  successors. 
The  legislature  this  year  by  the  amended  city  charter  (section  1392) 
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purported  to  extend  the  tenns  of  the  said  magistrates  until  Janu- 
ary 1,  1902.  But  this  is  yiolative  of  section  2  of  article  10  of  the 
state  constitution,  which  requires  in  so  many  words  that  existing 
city  officers  shall  be  elected  by  the  electors  of  the  city,  or  some  divi- 
sion thereof,  or  appointed  by  such  authorities  thereof  as  the  legis- 
lature shall  designate.  It  has  so  often  been  declared  by  our  highest 
court  that  an  act  of  the  legislature  prolonging  an  incumbent's  term 
to  an  office  which  can  be  filled  only  by  election  or  appointment  as 
prescribed  in  the  said  constitutional  provision  is  in  effect  an  a[)point- 
ment  by  the  legislature,  and  therefore  void,  that  it  is  not  a  subject 
for  discussion.  People  v.  Bull,  46  N.  Y.  57,  7  Am,  Rep.  302;  People 
V.  McKinney,  52  N.  Y.  374;  People  v.  Crooks,  53  N.  Y.  648;  People 
T.  Foley,  148  N.  Y.  677,  43  N.  E.  171;  People  v.  Palmer,  154  N.  Y. 
133,  47  N.  E.  1084;  People  v,  Cummings,  72  N.  Y.  433.  The  duties 
and  office  of  magistrate  existed  at  the  time  of  the  adoption  of  the  said 
constitutional  provision;  indeed,  they  have  existed  from  time  im- 
memorial. That  such  duties  have  been  transferred  by  statute  from 
the  former  magistrates  to  magistrates  with  a  new  name  since  the  last 
constitution  was  adopted,  does  not  change  the  case.  The  said  provi- 
sion covers  and  protects  the  duties  of  the  oflSce  in  all  their  transfers 
by  the  legislature  to  newly  created  ofHcials,  and  such  officials  have  to 
be  elected  or  appointed  in  the  said  manner  prescribed  therein,  i.  e., 
by  the  electors  of  the  city  or  some  official  or  officials  thereof.  War- 
ner V.  People,  2  Denio,  272,  43  Am.  Dec.  740;  People  v.  Pinckney,  32 
N.  Y.  377;  People  v.  Baymond,  37  N.  Y.  428;  People  v.  Albertson, 
55  N.  Y.  50.  In  this  case  the  appointment  is  by  the  legislature.  In 
respect  of  the  duty  of  the  mayor  to  appoint,  this  act  of  the  legisla- 
ture is  as  though  it  did  not  exist;  and  his  neglect  to  appoint  would 
aid  the  legislature  to  override  the  constitution  and  keep  officials  il- 
legally in  office. 

The  right  of  the  petitioner  as  an  elector  of  the  city  to  a  writ  of 
mandamus  to  require  the  official  duty  of  appointment  to  be  per- 
formed is  also  beyond  dispute.  People  v.  Daley,  37  Hun,  461;  Peo- 
ple V.  Halsev.  37  N.  Y.  344;  People  v.  Common  Council  of  Citv  of 
Brooklyn.  77  N.  Y.  .m*?,  33  Am.  Rep.  659;  People  v.  Palmer.  154  N. 
T.  133,  47  N.  E.  1084;  People  v,  Cummings,  72  N,  Y.  433,  The 
electors  have  the  right  to  have  these  offices  filled  as  required  by  law. 

Let  a  peremptory  writ  issue  that  the  appointments  be  made  within 
two  days. 


(35  Misc.  Rep.  227.) 

RIXA  V.  RIXA. 

(Supreme  Court,  Special  Term,  New  York  (Entity.    June,  1001.) 

Divorce — Adut.tkrt — Rights  op  Co-REsroNDENT, 

Code  Civ.  Proc.  5  1757,  subd.  2,  amended  by  Acta  1899,  e.  861,  gives 
a  co-respondent  in  divorce  for  adultery  a  right  to  appear  at  any  time 
before  Judgment,  and  defend  such  action  so  far  as  the  Issues  affect 
him.  Held,  where  a  husband  sues  for  an  absolute  divorce,  and  his  wife 
denied  the  charges,  and  set  up  a  counterclaim  of  adultery  on  bis  part, 
his  co-respondent  Is  entitled  to  Interplead,  and  have  a  jury  trial  of  the 
IsBues  affecting  her,  thongb  the  husband  does  not  answer. 
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Action  by  Alexander  Bixa  against  Johanna  ^za  for  divorce.  Mo- 
tion for  a  new  trial  by  jury  of  the  issues  affecting  the  co-respondent. 
Motion  granted. 

Hyman  &  Bosenthal  (Alexander  Rosenthal,  of  counsel),  for  co- 
respondent. 
Mayer  C.  Goldman,  for  defendant. 

BLANCHARD,  J.  This  is  an  application  for  a  trial  by  jury  of 
the  issues  affecting  the  co-respondent  in  an  action  for  absolute  di- 
vorce. The  action  was  commenced  by  the  husband  against  the  wife 
for  a  divorce  on  the  ground  of  her  adultery.  The  wife  has  served  an 
answer,  denying  the  adultery  with  which  she  is  charged,  and  sets  up 
as  a  counterclaim  the  adultery  of  the  plaintiff,  her  husband,  with  the 
co-respondent,  who  makes  this  application,  and  asks  for  a  decree  of 
absolute  divorce.  To  this  counterclaim,  the  plaintiff  has  failed  to 
reply.  It  appears  that  neither  the  plaintiff  nor  defendant  served 
a  copy  of  the  answer,  in  which  the  co-respondent  is  charged  with 
adultery  with  plaintiff,  upon  such  co-respondent,  as  was  their  priv- 
ilege under  section  1757  of  the  Code,  but  she,  having  heard  of  the 
charges  against  her,  voluntarily  appeared  by  her  attorneys,  and  de- 
manded service  of  all  papers,  and  thereafter  served  her  answer,  de- 
nying nnder  oath  the  charges  made  against  her.  It  seems  that, 
without  noticing  the  case  for  trial  as  against  the  co-respondent,  the 
cause  has  been  placed  upon  the  special  term  calendar  of  this  court 
for  trial  by  the  defendant.  The  co-respondent  has  served  notice 
upon  the  parties  hereto,  both  plaintiff  and  defendant,  that  she  did  not 
waive  her  right  to  a  trial  by  jury  of  the  issues  herein,  so  far  as  they 
affect  her,  and  now  insists  upon  such  jury  trial,  both  as  a  matter 
of  right  and  as  a  matter  calling  for  the  favorable  exercise  of  the  dis- 
cretion vested  in  the  court,  for  the  purpose  of  vindicating  her  char- 
acter. She  rests  her  right  under  subdivision  2  of  section  1757  of  the 
Code,  which  was  an  amendment  enacted  by  the  legislature  of  1899 
(chapter  661).  This  act  created  the  right  to  a  co-respondent  named 
in  any  of  the  pleadings,  not  theretofore  possessed,  "at  any  time  be- 
fore the  entry  of  judgment  to  appear  either  in  person  or  by  attorney," 
and  further  to  "appear  to  defend  such  action,  so  far  as  the  issues 
affect  such  co-respondent."  So  far  as  I  am  aware,  the  courts  have 
not  as  yet  been  called  upon  to  decide  what  the  rights  of  a  co-re- 
spondent are  by  virtue  of  this  statute.  I  am  of  the  opinion  that, 
when  a  person  is  given  the  privilege  of  appearing  and  defending  an 
action  by  express  legislative  enactment,  he  thereby  becomes  a  party 
to  such  action,  and  as  such  becomes  vested  with  all  the  rights  and 
privileges  of  a  party,  except  as  limited  by  statute.  Thus,  as  an  inci- 
dent to  the  right  to  defend,  a  co-respondent  would  have  the  right  to 
move  for  a  bill  of  particulars  of  the  charges  against  him.  In  fact,  in 
this  case,  such  step  was  taken  by  the  co-respondent,  and  it  does  not 
appear  that  such  right  was  questioned  by  any  party  hereto.  Like- 
wise, I  am  of  opinion  that  the  co-respondent  would  have  the  right  to 
receive  copies  of  all  papers  affecting  her  rights  in  the  action, — as, 
for  example,  notice  of  trial, — for  how  otherwise  could  she  be  in- 
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formed  of  the  time  of  the  trial,  and  her  default  could  not  otherwise 
be  taken.  In  other  words,  it  is  mj  opinion  that,  when  the  Iegisla> 
ture  gave  to  a  co-respondent  the  ri^t  to  appear  and  defend,  ail 
the  incidents  of  a  party  defendant  necessarily  followed.  As  such 
party,  the  co-respondent  had  the  right  to  move  for  a  jury  trial, 
pursuant  to  subdivision  1  of  section  1757  of  the  Code,  which  pro- 
vides: "If  the  answer  puts  in  issue  the  allegation  of  adultery, 
the  court  must,  upon  the  application  of  either  party,  or  it  may, 
of  its  own  motion,  make  an  order  directing  the  trial,  by  a  jury,  of 
that  issue."  But,  even  though  the  co-respondent  had  no  such  right,  ^ 
should  be  inclined,  of  my  own  motion,  in  the  present  case,  by  virtue 
of  the  power  vested  in  the  court  by  that  portion  of  this  subdivision 
of  the  section  just  quoted,  to  grant  a  jury  triaL  Here  a  young  un- 
married woman  is  charged  by  defendant  with  adultery,  which  charges 
are  denied  under  oath.  It  is  evident  that  the  husband,  who  insti- 
tuted this  action  against  the  honor  of  his  wife,  intends,  by  his  de* 
fault,  to  permit  his  wife  to  obtain  the  divorce  upon  her  counter- 
charge, in  which  the  honor  of  the  applicant  upon  this  motion  is  in- 
volv^.  There  would  be  thus  spread  upon  the  records  of  this  court 
a  most  serious  blemish  upon  the  fair  name  of  the  applicant.  The 
court  will,  therefore,  give  her  the  benefit  of  the  fullest  scrutiny  of 
the  alleged  acts  of  adultery,  and,  since  it  is  her  desire  to  meet  these 
charges  before  a  jury,  the  court  will  make  the  order  for  that  purpose. 
The  motion  is  granted,  with  f  10  costs  to  the  co-respondent  against 
the  defendant  to  abide  the  event. 

Motion  granted,  with  f  10  costs  to  co-respondent  agaiost  defendant 
to  abide  event. 


(35  Misc.  Rep.  268.) 

MARGOLIES  v.  ERNST. 

(Supreme  Court,  Appellate  Term.    Jnn'e^  1901.) 

COHTBACT  OV  EuFLOTHBirT — IN8TBUCTI0N& 

In  an  action  for  breach  of  contract  to  employ  plaintiff  at  a  fixed 
compensation  for  a  fixed  term,  where  the  answer  denies  each  and 
every  allegation  of  the  complaint  except  employment  of  plalntlfif  by  de- 
fendant, the  length  of  the  employment  Is  a  material  Issue,  and  It  M 
error  to  charge  that  there  has  been  no  denial  of  the  contract  in  the 
pleadings. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Peric  Margolies  against  Mar  Ernst.  Judgment  for 
plaintiff  was  aflflrmed  by  the  general  term  (71  N.  Y.  Supp.  1141),  and 
defendant  appeals.    Reversed. 

The  first  paragraph  of  the  complaint  was  as  follows;  "(1)  That  on  or 
abont  the  18th  day  of  August,  1899,  the  above-named  plaintiff  and  the  de- 
fendant herein  entered  into  an  agreement,  wherein  and  whereby  the  said 
defendant,  In  consideration  of  this  plaintiff  entering  Into  his  employ  and 
service,  for  the  term  and  at  the  compensation  hereinafter  stated,  agreed 
to  employ  and  did  employ  the  above-named  plaintiff  as  a  foreman  In  tha 
said  defendant's  pants  factory  at  No.  535  Broadway,  in  the  city  of  New 
York,  borough  of  Manhattan,  for  a  term  of  one  year,  beginning  from  the 
above-named  date,  at  a  salary  of  ten  hundred  and  forty  ($1,040)  dollars 
a  year,  payable  In  equal  weekly  payments  of  twenty  (?20)  dollars  per  week 
during  said  term;  and  said  plaintiff.  In  consideration  thereof,  agreed  to 
71  N.Y.S.— 62 
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and  did  enter  Into  the  employ  of  the  said  defendant  for  said  term  at  said 
compensation  as  hereinbefore  stated,  and  thereupon  entered  npon  hta  ■serv- 
ice, and  continued  in  said  employment  and  service  until  the  6th  day  of  Oc- 
tober, 1899."  The  second  paragraph  alleged  a  wrongful  discharge.  The 
first  paragraph  of  the  answer  was  as  follows:  "(1)  Defendant  admits  that 
the  above-named  plaintiff  was  employed  In  his  factory  at  No.  535  Broad- 
•way,  in  the  city  of  New  York,  borough  of  Manhattan,  until  the  8th  day  of 
October,  1899,  but  denies  each  and  every  allegation  or  parts  of  allegatioois 
contained  in  paragraph  marked  '1'  of  the  first  cause  of  action  In  plaintiff's 
amended  complaint  contained." 

Argued  before  SOOTT,  P.  J.,  and  BEACH  and  FITZGERALD,  JJ. 

Hormtz  &  Bamnels  (S.  Lmngston  Samuels,  of  counsel),  for  appel- 
lant. 
M.  Feltenstein,  for  respondent 

PEB  CURIAM.  This  action  baring  been  broi^bt  upon  an  onl 
contract  of  employment  at  a  fixed  compensation  and  for  a  fixed  pe- 
riod, and  all  of  the  averments  in  the  complaint  faacving  been  denied 
in  the  answer  except  that  the  plaintiff  was  employed  in  defendant's 
faetot7,  the  period  of  employment  was  certainly  one  of  the  material 
issues  involved  in  the  trial.  In  the  main  charge  of  the  learned  court 
no  reference  is  made  to  this  subject,  but  at  plaintiff's  request  the 
court  charged  in  the  following  -words :  "There  has  tieen  no  denial  of 
the  contract  on  the  pleadings."  This  was  manifestly  error,  and  left 
to  the  jury  only  the  question  as  to  whether  or  not  the  afiBrmative  de- 
fenses pleaded  in  the  answer  were  established.  It  amounted  to  a 
statement  by  the  court  that  the  contract,  as  set  forth  in  the  com- 
plaint, was  admitted;  and,  indeed,  in  view  of  some  of  the  rulings 
upon  evidence,  there  is  good  ground  for  the  contention  that  this  was 
the  general  theory  of  the  case  adopted  by  the  learned  trial  court. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


(35  Misc.  Bep.  27&) 

fiOHBITEB  et  aL  v.  MONASH. 

(Snpreme  Court,  Appellate  Term.    June,  ISOl.) 

X  Contract  of  Hniina— Statutb  or  Frauds. 

It  1b  no  defense  to  an  action  by  a  servant  for  his  compensation  that 
the  contract  was,  by  its  terms.  Invalid,  because  not  to  be  performed 
within  a  year,  where  he  has  been  permitted  to  perform  and  has  per- 
formed. 
A  Same— Evidence  of  VALtrB. 

A  contract  for  services.  Invalid  under  the  statute  of  frauds.   Is  ad- 
missible as  a  measure  of  the  value  of  services  rendered. 
8.  Same— Abandonment  of  Employment. 

Where  a  person  contracts  for  services  for  a  year,  and  abandons  the 
employment  after  serving  for  10  months  only,  withoot  the  maater's 
consent,  he  cannot  recover  under  the  contract 
4  Same— Evidence. 

Where  a  servant  employed  under  a  contract  for  a  year  abandons  it 
in  10  months,  his  stipulated  yearly  salary  Is  not  evidence  of  the  vatae 
of  his  services  for  10  months. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Ninth  dis- 
trict. 
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Action  by  Natban  Scheuer  and  others  against  Morris  L.  Monasb. 
Judgment  for  defendant.    Plaintiffs  appeal.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BEACH  and  FITZQEBALD,  JJ. 

Jay  0.  Guggenbeimer,  for  appellanta. 
M.  D.  Steuer,  for  respondent. 

PER  CURIAM.  The  learned  justice  ^bo  tried  ibis  case  rendered 
a  written  opinion,  in  which  be  said  that,  from  the  evidence  given 
upon  the  trial  and  the  demeanor  and  conduct  of  the  witnesses,  be 
concluded  that  the  defendant  truthfully  stated  the  agreement  which 
existed  between  the  parties.  Accepting  this  Ultimate  as  to  tiie  com- 
paratire  truthfulness  of  the  -parties,  it  remains  to  consider  whether, 
upon  the  defendant's  own  showing,  the  judgment  should  be  allowed 
to  stand.  The  action  was  for  money  loaned  to  the  defendant  and 
goods  sold  to  him.  He  did  not  dispute  the  receipt  of  the  money  and 
goods,  but  set  up  a  counterclaim,  upon  which  the  action  turned.  Ac- 
cording to  the  defendant's  story,  a  verbal  agreement  was  made  be- 
tween the  plaintiffs  and  himself  on  November  15,  1899,  whereby  he 
agreed  to  act  as  salesman  for  them  for  the  year  1900,  commencing 
on  the  Ist  day  of  January  and  ending  on  the  Slst  day  of  December, 
and  they  in  return  agreed  to  pay  him  a  certain  weekly  salary,  a 
stated  commission,  and  a  bonus  of  |500  providing  bis  sales  reached 
$20,000.  He  entered  upon  the  performance  of  tlds  agreement,  and 
bis  sales,  up  to  the  time  he  left  the  plaintiffs'  emirfoy,  on  November 
6,  1900,  amounted  to  more  than  the  stipulated  -sum.  The  agreement, 
being  one  which,  by  its  terms,  was  not  to  be  performed  within  a  year, 
was  obnoxious  to  the  statute  of  frauds,  but,  uotwitbstanding  that 
fact,  if  the  plaintiffs  permitted  the  defendant  to  go  on  under  it,  and 
perform  the  services  it  called  for,  and  if  he  did  in  fact  perform  the 
contract  on  his  part,  the  plaintiffs  cannot  avail  themselves  of  the  stat- 
ute to  deprive  him  of  his  agreed  compen«ation.  The  contract  was 
one  covering  the  whole  year  1900.  The  plaintiffs  were  entitled  to  de- 
fendant's services,  not  only  until  he  Irad  sold  '$20,000  worth  of  gooda, 
but  until  the  end  of  the  year.  He  continued  to  serve  them  only 
until  November  6th,  when  his  agreement  had  nearly  two  months  to 
run.  The  justice  was  of  the  opinion  that  the  contract  had  been  ter- 
minated by  mutual  consent,  and,  so  concluding,  decided  that  the  sit- 
uation of  the  parties  and  the  defendant's  rights  thereunder  were  the 
same  as  they  would  have  been  had  the  contract  been  fully  executed 
by  continuing  the  services  until  the  end  of  the  year.  If  he  was  right 
in  deciding  that  the  contract  had  been  terminated  by  mutual  consent, 
the  conclusion  at  which  he  arrived  undoubtedly  followed.  Jeffery  v. 
Walker,  72  Hun,  631,  25  N.  T.  Supp.  161.  Accepting  again  the  de- 
fendant's own  version  of  the  matter,  we  are  unable  to  find  any  evi- 
dence of  consent  by  the  plaintiffs  to  the  termination  of  the  contract 
It  is  true  that  he  testifies  that  when  be  told  one  of  the  plaintiffa  that 
he  had  a  chance  to  make  a  good  change  the  latter  said,  "If  it  is  » 
very  good  one,  take  it,  because  you  would  be  a  fool  not  to  accept 
it."  It  does  not  appear,  however,  that  he  told  the  plaintiff  that  the 
change  was  one  to  take  effect  immediately,  nor  is  there  anything  to 
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indicate  that  the  plaintiff  with  whom  he  was  talking  Iiad  reason  to 
80  anderstand  it  On  the  contrary,  the  presumption  is  all  the  other 
way.  The  defendant,  in  October,  1900,  asked  Henry  Scheuer  what 
arrangement  he  would  make  for  next  year,  meaning,  as  defendant 
himself  says,  the  year  1901.  The  parties  seem  to  Imve  had  several 
conversations  about  the  contract  for  the  following  year,  and  it  was 
in  the  course  of  one  of  them  that  the  defendant  spoke  of  the  better 
chance  wliich  had  offered  itself.  He  does  not  say  that  he  told  either 
of  the  plaintiffs  that  the  better  chance  involved  breaking  his  existing 
engagement,  and,  considering  the  fact  that  the  conversations  related 
solely  to  a  contract  for  the  next  year,  the  natural  assumption  would 
be  that  the  better  chance  to  which  he  referred  meant  a  better  chance 
for  the  year  1901.  We  are  nnable  to  spell  out  of  this  conversation 
any  consent  to  the  premature  termination  of  the  existing  agreement 
If  the  defendant  abandoned  his  employment  before  the  end  of  the 
stipulated  term,  without  the  consent  of  his  employers,  as — from  his 
own  evidence  we  are  convinced  that  he  did — ^he  certainly  cannot  re- 
cover upon  his  contract.  Whether  or  not  he  could  recover  upon  a 
quantum  meruit  for  the  work  done  it  is  not  necessary  to  discuss,  for 
he  neither  sought  to  recover  upon  that  theory  nor  was  any  evidence 
offered  as  to  the  value  of  his  services  except  the  contract  itself.  Such 
a  contract,  even  though  void  under  the  statute  of  frauds,  might  fur- 
nish a  measure  of  the  value  of  the  services,  if  the  defendant  had  ful- 
filled the  contract  on  his  part.  Having  refused  to  fulfill,  he  cannot 
rely  upon  the  contract  to  fix  the  value  of  his  services.  His  agree- 
ment was  to  serve  for  one  year,  and  his  compensation,  including  his 
bonus,  must  be  deemed  to  have  been  fixed  with  reference  to  such 
service.  The  compensation,  having  been  agreed  upon  with  reference 
to  a  year's  complete  service,  was  not,  therefore,  competent  evidence 
of  the  value  of  the  services  during  10  months.  Galvin  v.  Prentice. 
45  N.  Y.  162,  6  Am.  Rep.  58.  There  was,  therefore,  no  competent 
evidence  in  the  case  as  to  the  value  of  the  defendant's  services,  and 
nothing  upon  which  to  base  a  judgment  in  his  favor. 
Judgment  reversed,  with  costs  to  abide  the  event 


@S  Misc.  Rep.  283.) 

TTNG  et  al.  v.  CONSTABLE  et  aL 

(Supreme  Court,  Appellate  Term.    June,  1901.) 

Bbokbr — RroHT  TO  Commission. 

Where  brokers  employed  to  rent  certain  property  are  nnable  to  make 
a  contract  between  the  owners  thereof  nnd  a  proposed  tenant,  they  are 
entitled  to  no  commission,  where  a  third  party  subsequently  Induces 
the  landlord  to  lower  his  rent,  and  lease  the  premises  to  such  proposed 
tenant 

Appeal  from  municipal  coort,  borough  of  Manhattan,  Seventh  dis- 
trict. 

Action  by  Stephen  H.  Tyng  and  others  against  BVederick  A. 
Constable  and  others.  Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Affirmed.  

Argued  before  SOOTT,  P.  J.,  and  BEACH  and  FTTZGEBAU),  JJ. 
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Stedman  &  Larkin,  for  appellants. 
Oppenheim  &  Severance,  for  respondent!. 

PER  GUBIAM.  Action  for  brokers'  commissions  In  leasing  real 
estate.  It  was  stipulated  upon  the  trial  that  the  plaintiffs  were 
employed  as  brokers  to  procure  a  tenant  for  the  premises.  It  ap- 
peared that  they  did  procure  a  person  who  was  willing  to  make 
a  lease.  The  negotiations  were  conducted  in  writing,  and  con- 
sisted of  various  propositions  and  counter  propositions,  culminat- 
ing in  two  letters,  dated,  respectively,  July  27th  and  July  28th.  In 
the  first  the  plaintiffs  said  to  defendants:  "We  have  advised  our 
client  of  your  refusal  of  his  offer,  as  per  our  letter  of  the  25th  instant. 
He  now  instructs  us  before  dropping  the  matter  to  make  you  a  final 
offer  for  the  lease,  as  follows."  Then  follow  the  proposed  terms, 
and  the  letter  concludes  thus:  "We  would  ask  you  to  let  us  know 
at  once  if  you  accept  offer."  To  this  the  defendants  at  once  replied 
that  the  best  they  could  say  for  the  premises  was  a  certain  rental,  in 
excess  of  that  offered  by  the  plaintiffs.  The  negotiations  between 
the  plaintiffs  and  the  defendants  stopped  here,  and,  so  far  as  appears, 
they  had  no  further,  communication  touching  the  proposed  leasing 
of  the  property.  It  is  obvious  that  up  to  this  point  they  had  not 
entitled  themselves  to  a  commission,  and,  from  the  positive  terms 
in  which  their  last  letter  to  defendants  was  couched,  the  latter  were 
fully  justified  in  believing  that  the  negotiation  was  at  an  end.  The 
proposed  tenant  was  abroad  when  these  letters  were  written.  About 
a  month  afterwards  he  returned,  and  one  of  the  plaintiffs  went  with 
him  to  see  the  premises  in  question,  showed  him  the  defendants' 
letter  of  July  28th,  and  told  him  that  it  would  be  of  no  use  to  submit 
any  further  proposition  at  a  less  figure  than  that  named  by  the  de- 
fendants. The  plaintiffs  seem  to  have  taken  no  further  steps  look- 
ing to  effecting  a  lease  of  these  premises,  but  began  negotiations  for 
other  premises  for  their  client.  Shortly  after  another  broker  ap- 
proached the  prospective  tenant,  and  effected  a  lease  to  him  at  a 
less  figure  than  that  which  the  defendants  had  fixed  in  July  as  the 
least  they  would  accept.  There  is  nothing  in  the  evidence  to  show 
that  the  efforts  of  the  plaintiffs  to  make  the  lease  were  in  any  sense 
a  procuring  cause  of  the  lease  that  was  actually  made.  All  that 
can  be  said  is  that  the  defendants  changed  their  minds  between  July 
28th  and  September  15th  as  to  the  rent  they  would  demand  for  the 
property.  This  they  had  an  absolute  right  to  do.  The  result  is 
unfortunate  for  the  plaintiffs,  but  it  is  owing  to  their  own  lack  of 
persistency.  It  is  probable  that  if  they  had  reopened  negotiations 
after  the  tenant  returned,  in  September,  they  might  have  been  able 
to  effect  a  lease,  but  by  this  time  they  had  abandoned  the  effort. 
They  never  succeeded  in  bringing  the  minds  of  the  parties  together, 
and  therefore  never  earned  a  commission. 

Judgment  affirmed,  with  costs. 
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BROWNING  T.  GOLDMAN  ct  aL 
(Supreme  Court,  Appellate  Term.    June,  '1901.) 

Ootm—TmAij  Fbe. 

That  a  Juror  Is  withdrawn  during  tbe  progress  of  the  trial  does  not 
affect  the  rights  of  the  successful  party  to  a  taxation  of  trial  fee. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Therese  D.  Browning  against  Aaron  Goldman  and  oth- 
ers. From  an  order  of  the  general  term  afiQrming  an  order  denying 
plaintiff's  motion  for  retaxation  of  costs,  he  appeals.    Beversed. 

The  following  is  the  opinion  of  the  court  below  (HASCALL,  J.): 
The  leave  granted,  at  what  appellant  calls  tbe  second  trial,  was  for  de- 
fHidants  to  have  opportunity  to  apply  to  the  special  term.  For  this  plain- 
tiff was  given  and  received  $10  term  costs.  The  court  at  trial  term  did 
not  judicially  examine  the  Issues  on  the  facts,  and  those  arising  on  tbe 
pleadings  were  sent  to  special  term  to  be  changed  or  corrected.  If  proper, 
on  motion  therefor.  At  least,  that  is  what  we  gather  from  the  meager 
record  submitted;  and  hence  this  was  not  a  trial  within  the  meaning  of 
the  authorities  defining  Just  what  shall  be  considered  such.  Just  how  "the 
Judge  sitting  at  special  term  promptly  set  aside  the  verdict,"  neither  the 
papers  submitted  nor  counsel  have  explained.  The  taxation  of  but  two  trial 
fees  was  very  evidently  quite  correct,  and  the  order  .appealed  from  should 
be  affirmed,  with  costs  and  dltbuiBKnents.    Order  alBrmed,  with  costs. 

Argued  before  SCOTT,  P.  J.,  and  BEACH  and  PITZGEBAIJ),  JJ. 

C.  E.  Thomall,  for  appellant. 
J.  A.  Seidman,  for  respondents.. 

PER  CURIAM.  This  case  has  been  tried  three  times.  Upon  the 
first  trial  a  verdict  in  favor  of  the  plaintiff  was  rendered,  and,  upon 
his  motion,  was  set  aside  on  the  ground  of  insufficient  damages. 
Upon  the  second  trial  a  juror  was  withdrawn  at  defendants'  request, 
to  enable  them  to  apply  at  special  term  for  leave  to  amend  the  an- 
swer. The  third  trial  resulted  in  a  verdict  for  plaintiff  for  the  full 
amount.  The  clerk  taxed  only  two  trial  fees,  issues  of  fact.  A  mo- 
tion for  a  retaxation  was  denied,  and  upon  appeal  to  the  general 
term  of  the  city  court  from  the  order  entered  upon  this  decision  the 
«aid  order  was  affirmed.  This  was  error.  It  has  been  frequently 
held  that  the  withdrawal  of  a  juror  in  the  progress  of  a  trial  did 
not  affect  the  right  of  the  successful  party  to  the  taxation  of  costs. 
Gilroy  v.  Badger,  28  Misc.  Rep.  144,  58  N.  Y.  Snpp.  1106;  Hudson 
v.  Railroad  Co.,  57  App.  Div.  99,  68  N.  Y.  Supp.  28.  The  order  ap- 
pealed from  reversed,  with  costs  and  disbursements,  and  retaxation 
ordered. 

Order  reversed,  with  costs,  and  retaxation  ordered. 


(62  App.  Div.  240.) 

LOWHT  T.  COLLATERAti  LOAN  ASS'N. 

(Supreme  Court,  Appellate  Division,  First  Department    June  T,   1901.) 

Chattbl  MoRTOAOBa — Intbeest— RioHTs  of  Loan  Cobporations— Usurt. 

Laws  ISOd,  c.  20C,  and  Laws  1895,  c.  326,  authorizing  the  formation 
of  corporations  with  power  to  loan  money  to  Indigent  persons  at  a  rate 
of  Interest  greater  than  6  per  cent,  per  annum,  was  made  Inapplicable 
In  the  counties  of  Monroe  and  Westchester.    Edd  to  authorize  a  <ior- 
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poratlon  formed  under  snch  chapter  326  to  make  loans  only  to  per- 
aons  -within  the  county  xrhere  the  corporation  Is  situated,  and  that  such 
a  corporation  cannot  loan  to  a  resident  ot  the  county  of  Westchester 
on  a  mortgage  on  chattels  situated  In  such  county  at  more  than  6  per 
cent. 

Appeal  from  special  tenn,  New  York  county. 

Action  bj  Jolut  Lowry  against  the  Collateral  Loaii  Association. 
From  a  judgment  overruling  defendant's  demurreir  to  the  complaint, 
it  appeals.    Affirmed. 

The  following  is  the  opinion  of  LAWBENCE,  J.,  delivered  at  spe- 
cial term: 

This  action  Is  brought  by  the  plaintiff  to  have  declared  null  and  void 
two  certain  chattel  mortgages  for  $75  each,  made  by  the  plaintiff  to  the 
defendant  on  or  about  November  1,  1897,  to  secure  the  sum  of  $150,  it  being 
averred  In  the  complaint  that  the  said  loan,  which  was  secured  by  the 
plaintifTs  notes  and  chattel  mortgages,  was  usurious  and  void,  and  the 
relief  demanded  being  that  the  said  notes  and  chattel  mortgages  given  to 
secure  the  said  loan  be  delivered  up  to  the  plaintiff  without  payment,  and 
that  the  defendant,  pending  the  termination  of  this  suit,  be  enjoined  from 
tailing  any  proceedings  to  collect  or  enforce  said  lien,  or  to  realize  upon  the 
chattels  covered  by  said  mortgages.  The  defendant  is  a  corpoititlon  or- 
ganised under  Laws  1805,  c.  326,  entitled  "An  act  to  provide  for  the  Incor- 
poration of  associations  for  lending  money  on  personal  property,  and  to 
forbid  certain  loans  of  money,  property  or  credit,"  which  authorizes  the 
formation  of  companies  in  any  county  of  this  state  with  power  to  loan 
money  to  indigent  persons  at  a  rate  of  Interest  greater  than  6  per  cent 
per  annum.  Under  that  act  such  corporations  were  authorized  to  be  formed 
in  any  county  of  this  state  having  a  population  of  more  than  300,000  and 
less  than  GOO.OOO  inhabitants,  according  to  the  latest  enumeration  taken  by 
the  state.  By  chapter  706  of  the  Laws  of  IS95  the  act  was  amended  so 
as  to  permit  the  formation  of  such  corporations  In  any  county  of  this  state 
having  a  population  of  more  than  300,000  Inhabitants,  and  by  chapter  209 
of  the  Laws  of  18^  the  act  of  1805  was  further  amended  bo  as  to  permit 
the  formation  of  such  corporations  in  any  county  in  this  state  containing 
a  city  of  more  than  25,000  Inhabitants  according  to  the  last  enumeration 
taken  by  the  state.  But  by  said  last  amendatory  act  It  was  provided  that 
the  act  should  not  apply  to  the  counties  of  Monroe  and  Westchester.  I 
am  of  the  opinion  that  the  demurrer,  which  has  been  Interposed  on  the 
ground  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  should  be  overruled. 

1.  By  the  third  section  of  the  act  of  1896  (Laws  189S,  c.  326)  It  Is  provided 
that  the  corporation  by  said  act  authorized  shall  be  entitled  to  act  as  pawn- 
broker within  such  county,  and  shall  be  subject  to  and  entitled  to  all  the 
benefits  and  provisions  of  the  laws  of  the  state,  and  of  all  ordinances  of  the 
city  in  which  it  Is  located,  concerning  pawnbrokers.  And  it  may  lend 
money  to  such  persons  within  such  county  as  shall  be  deemed  by  it  in  need 
of  pecuniary  assistance,  and  may  take  as  security  for  the  payment  of  any 
such  loan  either  a  pledge  or  a  mortgage  of  any  personal  property  with- 
out the  actual  delivery  to  it  of  the  property  pledged  or  mortgaged,  together 
with  other  lawful  securities.  It  shall  be  entitled  to  charge  and  receive  upon 
each  loan  made  by  it  without  the  actual  delivery  to  it  of  the  property 
pledged  or  mortgaged,  which  charge  shall  Include  all  services  of  any  char- 
acter in  connection  with  said  loan,  except  upon  the  foreclosure  of  the  secu- 
rity, interest  or  discount  at  a  rate  not  exceeding  3  per  centum  per  month 
for  a  period  of  two  months  or  less,  and  not  exceeding  2  per  centum  per 
month  for  any  period  after  said  two  months,  and  also  a  sum  not  exceed- 
ing f3  for  the  first  examination  of  the  property  to  be  pledged  or  mort- 
gaged and  for  drawing  and  filing  the  necessary  papers;  but  no  such  loan 
greater  than  $200  shnll  be  made,  nor  shall  any  one  person  owe  such  cor- 
poration more  than  $200  for  principal  at  any  one  time.    I  think  that  the 
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fair  construction  of  the  act  is  that  the  loans  made  by  the  corporation  ar«» 
to  be  made  to  the  persons  within  the  conntj  In  which  the  corporatloD  la 
situated,  who  shall  be  deemed  by  it  in  need  of  pecuniary  assistance;  not 
to  persons  without  the  county,  who  have  come  into  the  county  where  tbe 
company  is  located  to  obtain  the  loan. 

2.  By  the  amendatory  act  of  1890  (I^aws  1896,  c.  206),  as  already  stated, 
the  act  is  made  applicable  to  any  county  of  the  state  containing  a  city  of 
more  than  25,000  inhabitants  according  to  the  last  enumeration  taken  by 
the  state,  but  it  was  provided  that  the  act  should  not  apply  to  the  counties 
of  Monroe  and  Westchester.  It  is  alleged  in  the  complaint  that  as  col- 
lateral security  for  the  loan  the  plaintiff  made  and  executed  and  delirered 
to  the  defendant  a  certain  chattel  mortgage  on  premises  No.  266  Soatb 
First  avenue,  Mt  Vernon,  in  the  county  of  Westchester,  the  place  and 
premises  where  the  plalntifF  at  that  time  lived  and  still  lives.  It  is  far- 
ther alleged  In  the  third  paragraph  of  the  complaint  that  the  defendant  as- 
sociation has  knowingly  dealt  with  the  plaintiCT  as  a  resident  of  the  county 
of  Westchestor,  and  taken  as  security  for  such  loans  chattels  situated  within 
such  county,  within  which  the  association  had  no  power  to  do  business 
under  the  act  and  amendatory  acts  under  which  the  defendant  was  incor- 
porated. On  the  face  of  the  complaint  enough,  therefore,  is  stated  to  sho-w 
that  the  plaintiff  Is  not  a  person  within  the  county,  but  a  resident  of  West- 
chester; and,  as  the  property  mortgaged  was  situated  within  that  county, 
facts  are  also  stated  which  show  that  the  defendant  association  did  business 
In  ttie  county  of  Westchester,  which  it  was  prohibited  from  doing  under 
the  provision  of  the  amendatory  act  of  1896. 

3.  It  is  apparent  from  the  complaint  that  tbe  defendant  association  has 
exacted  a  greater  sura  for  the  loan  of  money  than  the  general  statute  In 
relation  to  usury  permits.  This  the  defendant  can  only  Justify  by  bring- 
ing Itself  strictly  within  the  provisions  of  the  acts  of  1895  and  1896,  which 
are  In  derogation  of  that  statute.  Tyng  v.  Warehouse  Co.,  58  N.  Y.  30S: 
Chapman  v.  Lynch,  156  N.  Y.  561,  559,  51  N.  B.  275.  On  the  facts  stated 
in  the  complaint  and  admitted  by  the  demurrer,  the  defendant  does  not 
bring  itself  within  the  provisions  of  tbe  act  of  1895,  as  amended  In  1886. 
and  it  therefore  follows  that  the  demurrer  to  the  complaint  must  be  over- 
ruled, with  costs,  with  leave  to  the  defendant  to  answer  over  on  payment 
of  costs.    Draw  decision  and  Judgment  accordingly,  and  settle  on  notice 

Argued  before  HATCH,  PATTERSON,  O'BRIEN,  INGRAFT  AM, 
and  LAUGHMN,  JJ. 

James  C.  De  la  Mare,  for  appellant. 
Henry  Q.  K.  Heath,  for  respondent. 

FEB  CURIAM.  Judgment  affirmed,  with,  costs,  on  opinion  of  conrt 
below,  with  leave  to  defendant  to  withdraw  demurrer  and  answer 
in  20  days  on  payment  of  costs  in  tliis  court  and  in  the  court  I>elow. 


In  re  OPENING  OF  ELEVENTH  ST.  IN  CITT  OF  OLBAN. 

(Supreme  Court,  Appellate  Division,  Fourth   Department.    July  23,   1901.) 

M0HICIPAL  Corporations— Stiiebts—Impbovembnts—Dakaoes—Easkiikkts. 
In  proceedings  under  Laws  1898,  c.  478,  {  94,  amended  by  Laws  1898. 
C.  142,  ff  7,  giving  the  city  of  Olean  authority  to  open  and  improve 
Streets,  property  owners  are  entitled  to  substantial  damages  for  lands 
taken,  unless  such  land  was  already  burdened  with  an  eaaonent  in  a 
private  right  of  way  In  favor  of  third  parties. 

Appeal  from  Cattaraugus  county  court 
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Proceedings  by  the  city  of  Olean  in  the  opening  pf  Eleventh  street. 
From  the  judgment  of  the  commissioners  awarding  damages  to 
Nancy  A.  Lamper,  the  city  appeals.    Affirmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRENG,  WIL- 
LIAMS, and  BUMSEY,  JJ. 

Allen  J.  Hastings,  for  appellant. 

Dana  L  Jewel,  for  respondent 

ADAMS,  P.  J.  This  is  an  appeal  from  a  judgment  of  the  county 
court  of  Cattaraugus  county,  affirming  the  award  made  by  commis- 
sioners appointed  to  assess  the  damages  resulting  from  the  opening 
of  Eleventh  street  in  the  city  of  Olean,  pursuant  to  section  94,  c. 
478,  Laws  1893,  as  amended  by  section  7,  c.  142,  Laws  1898,  which 
chapter,  as  thus  amended,  constitutes  the  charter  of  the  city  of 
Olean.  The  respondent,  Mrs.  Lamper,  is  the  owner  of  a  house  and 
lot  situate  upon  the  south  side  of  Sullivan  street  in  that  city.  This 
lot  has  a  frontage  of  50  feet,  and  extends  south,  at  right  angles  to 
BuUivan  street,  a  distance  of  110  feet.  The  proposed  street  runs 
lengthwise  of  the  lot,  and  appropriates  a  strip  85  feet  in  width  upon 
the  west  side  thereof^  upon  which  is  located  a  portion  of  the  dwelling 
house  occupied  by  the  respondeat.  There  is  little  or  no  dispute  re- 
specting the  material  facts  of  the  case,  and  the  only  question  in  the 
controversy  relates  to  the  matter  of  damages;  the  respondent  claim- 
ing that  she  is  entitled  to  substantial  damages,  while,  upon  the 
other  hand,  it  is  contended  in  behalf  of  the  city  that  within  the  rule 
laid  down  in  the  case  of  Village  of  Olean  v.  Steyner,  135  N.  Y.  341, 
32  N.  E.  9,  17  L  R.  A.  640,  she  is  entitled  to  nominal  damages  only. 
Before  the  rule  adopted  in  the  Steyner  Case  can  be  applied,  it  would 
become  necessary  to  show  that  the  land  to  be  appropriated  for  street 
purposes  was  already  burdened  with  an  easement  in  the  nature  of  a 
private  right  of  way,  existing  in  favor  of  third  parties,  that  Mrs. 
Lamper  entered  into  possession  of  her  premises  in  subordination  to 
the  servitude  thus  imposed,  and  that  the  burden  would  not,  therefore, 
be  appreciably  increased  by  converting  the  private,  into  a  public, 
right  of  way  over  this  strip  of  land.  In  other  words,  it  must  appear 
that  there  is  another  party  in  existence,  who,  as  against  Mrs. 
Lamper,  conid  enforce  a  private  right  of  way  over  this  strip  of  land, 
in  order  to  justify  the  city  in  taking  the  same  for  a  public  street  upon 
the  payment  of  nonynal  damages  only.  One  of  the  learned  commis- 
sioners before  whom  the  question  of  damages  was  tried  has  made  it 
plain  in  an  exhaustive  and  elaborate  opinion  that  the  respondent's 
premises  are  not  subject  to  any  such  servitude,  and,  if  this  be  so, 
then,  clearly,  the  case  does  not  fall  within  the  principle  contended  for 
by  the  appellant. 

We  have  examined  the  facts  of  the  case  with  much  care,  and  are 
satisfied  that  they  are  correctly  set  forth  in  the  report  and  opinion  of 
■flie  commissioners,  and  that  for  the  reasons  already  given,  as  well  as 
for  those  stated  in  the  opinion  of  this  court  in  Re  Opening  of  North 
Fifth  Street  in  City  of  Olean,  71  N.  Y.  Supp.  644,  the  judgment  ap- 
pealed from  should  be  affirmed.  Judgment  affirmed,  with  costs. 
All  concur. 
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PEOPLE  ex  rel.  BiOHAWK  &  MALONE  BY.  00.  t.  OARMON  et  *L, 

Assessors. 

(Snpreme  Court,  Appellate  Dlrlslon,  Fourth  Departmoit.    July  28,  1901.) 

L  Taxation— Assessment  Roli.— Compliance  with  Statdtk. 

Where  all  the  matter  requisite  to  a  good  assessment  Is  contained 
In  the  assessment  roll,  that  the  columns  are  not  arraugad  precisely  as 
directed  by  statute  does  not  Invalidate  the  assessment. 

i.  Sauk — Description  of  Taxpatkb— Abbrktiations. 

A  deRcrlptlon   of  the   Mohawk   &   Malone  Hallway   Company    In   aa 
assessment  roll  as  the  "Mohawk  &  Malone  R.  R.  Co."  Is  sufficient 
t.  Same— Description  op  Pbopkhtt. 

Whore  the  statute  requires  that  there  shall  be  set  down  la  the  sec- 
ond column  of  the  assessment  roll  the  quantity  of  real  property  tax- 
able to  each  person,  and  In  a  column  headed  "No.  of  Lot"  the  length 
of  a  railroad's  right  of  ^ay  was  given,  the  assessment  was  not  void  for 
uncertainty  as  to  the  quantity  or  description  of  the  real  estate  assessed. 
i,  Baue— Amendment  of  Assessment. 

The  getting  down  in  a  column  of  an  assessment  roll  of  the  amount 
of  the  assessment  per  mile  of  a  railroad's  right  of  way,  no  such  action 
being  required  by  statute,  did  not  Invalidate  the  assessment. 
8,  Same — Reference. 

■Where,  on  certiorari  to  review  an  assessment,  the  court  orders  a  ref- 
erence to  determine  the  proper  valuation,  an  authorized  by  Laws  1898, 
c.  008,  f  2u3,  the  court's  discretion  will  not  be  interfered  witb  on  appeal, 

Appeal  from  special  term,  Herkimer  county. 

Certiorari  by  the  people,  on  the  relation  of  the  Mohawk  &  Malone 
Railway  Company,  against  Samuel  Gannon  and  others,  aa  assessors 
of  the  town  of  Webb,  Herkimer  county,  to  review  an  assessment  of 
relator's  property  for  the  year  1900.  From  an  order  of  the  special 
term  (G9  N.  Y.  Supp.  819)  deciding  the  assessment  valid,  and  appoint- 
ing a  referee  to  take  evidence  and  report,  under  Laws  1896,  c.  908, 
§  253,  relator  appeals.    Affirmed. 

Argued  before  ADAMS,  P,  J.,  and  McLENNAN,  SPBDiTG,  WIL- 
LIAMS, and  RLTMSEY,  JJ. 

Charles  E.  Snyder,  for  appellant. 
Charles  D.  Adams,  for  respondents. 

WILLIAMS,  J.  The  order  appealed  from  should  be  affirmed.  It 
is  suggested  that  the  appellant  cannot  be  heard  to  question  the  va- 
lidity of  the  assessment  in  this  proceeding,  and  on  this  appeal.  We 
do  not  regard  it  as  necessary  to  pass  upon  this  contention,  however, 
as  we  have  arrived  at  the  conclusion,  upon  the  merits,  that  the  as- 
sessment was  not  invalid,  as  failing  to  comply  with  the  statute,  but 
that,  under  the  circumstances,  it  was  in  substantial  compliance  with 
the  statute.  The  columns  were  not  arranged  in  the  roll  just  as  di- 
rected by  the  statute,  but  all  the  matter  required  to  make  a  good 
assessment  was  inserted  in  the  roll,  and  with  sufBcient  certainty,  so 
there  could  be  no  mistake  about  it.  The  name  of  the  appellant  was 
set  dow^n  in  the  first  column.  There  were  some  abbreviations  in  the 
name,  but  it  was  not  necessaiy  that  all  the  words  constituting  the 
name  should  be  written  out  in  full.  "Mohawk  St  Malone  R.  R.  Co." 
sufficiently  indicated  the  appellant  as  the  person  to  be  assessed  and 
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taxed.  The  statute  required  to  be  set  down  in  the  second  column 
the  quantity  of  real  property  taxable  to  each  person,  with  a  state- 
ment thereof,  in  such  form  as  the  commissioners  of  taxes  should  pre- 
scribe. The  appellant's  right  of  way  and  roadbed  ran  through  the 
respondent's  town  at  a  certain  width,  well  known  and  understood, 
and  the  length  stated  in  the  roll  as  assessed  was  34^  miles.  This 
was  in  a  column  headed  "No.  of  Lot"  There  could  be  no  uncer- 
tainty as  to  the  quantity  of  real  property  assessed,  or  the  location 
thereof.  It  does  not  appear  that  the  commissioners  of  taxes  bad 
prescribed  any  form  for  a  statement  in  the  roll  aa  to  this  kind  of  real 
property.  We  do  not  think  this  assessment  can  be  regarded  as  void 
for  uncertainty  as  to  the  quantity  or  description  of  the  real  property 
assessed.  In  a  third  column  the  respondents  set  down,  as  required 
by  the  statute,  the  full  value  of  such  real  property,  under  a  proper 
heading,  such  full  value  being  $207,000.  Subsequently  this  valuation, 
at  the  request  of  the  appellant,  was  reduced  to  $189,750.  There  was 
also  set  down  in  another  column  the  amount  of  assessment  per  mile 
of  the  real  property.  This  was  not  required  by  the  statute,  and 
could  in  no  way  ailect  the  validity  of  the  assessment.  There  was 
nothing  stated  in  the  roll  aa  to  personal  property,  because  no  per- 
sonal property  was  assessed. 

We  are  not  inclined  to  interfere  with  the  discretion  exercised  by 
the  special  term  in  appointing  a  referee  to  take  testimony  and  report 
as  to  the  valuation  of  the  real  property  assessed.  The  court  regard- 
ed the  taking  of  such  testimony  as  necessary  for  the  proper  dispo- 
sition of  the  matter,  and  we  cannot  say  it  was  unnecessary.  The  ref- 
erence was  very  properly  confined  to  the  value  of  the  real  estate. 
No  question  as  to  the  value  of  personal  property  was  involved.  The 
order  appealed  from  should  be  affirmed,  with  $10  costs  and  disburse- 
ments.   All  concur. 


(64  App.  Dlv.  145.) 

WESTON  T.  CITIZENS'  NAT.  BANK. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  23,  1901.) 

PBOCESS — SrHTICB — NONRBSIDBNTB  ITITniN  STATB  AS   WITNEB8K8. 

Defendant  bank,  a  Pennsylvania  corporation,  was  prosecuting  an 
action  within  the  state,  and  three  of  Its  directors,  one  of  whom  was  the 
vice  president,  came  Into  the  state  as  witnesses,  and  process  In  an  In- 
junction suit  was  served  on  them.  Preceding  the  service,  the  attomey 
procurlne  the  papers,  while  In  conversation  with  the  directors,  stated 
that  he  had  some  papers  to  serve  on  the  defendant,  and  asked  If  any 
of  them  were  directors,  and  one  of  them  said,  "Serve  It  on  B.;  he  Is 
vice  president,"  which  was  done.  Held,  that  the  nonresidents  had 
waived  their  immunity  from  service  of  process  while  in  the  state. 

Bnmsey,  J.,  dissenting. 

Appeal  from  special  term,  Cattaraugus  county. 

Action  by  Charles  Weston,  executor,  against  the  Citizens'  National 
Bank  of  Corry.  From  an  order  setting  aside  the  service  of  process, 
the  plaintiff  appeals.    Reversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPEESra,  WH^ 
MAMS,  and  KUMSEY,  JJ. 
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J.  H,  Waring,  for  appellant. 
Alexander  Wentworth,  for  respondent. 

SPRING,  J.  The  respondent  is  a  national  bank,  located  at  Corry, 
in  the  state  of  PennsylTania.  An  action  was  pending,  commenced 
by  it  to  recover  on  a  promissory  note  made  by  Weston  Bros.,  as 
makers,  to  the  order  of  one  Ramsey,  and  which  had  been  discounted 
at  said  bank.  Weston  Bros,  were  a  co-partnership  consisting  of 
Abijab,  Orrin,  and  William  W.  Weston,  and  they  were  made  defend- 
ants, as  were  the  indorsers,  and  all  were  personally  served.  On  the 
10th  day  of  December,  1893,  answer  was  served  on  behalf  of  the  de- 
fendants Abijah  and  Orrin  Weston.  None  of  the  other  defendants 
answering,  an  order  was  granted  on  the  motion  of  the  plaintiff  in 
the  action  to  sever  the  same,  and  judgment  was  entered  on  the  29th 
day  of  December,  1893,  against  the  nonanswering  defendants,  in  ac- 
cordance with  said  order,  and  a  trial  had  on  the  merits,  resulting  in 
a  vei"dict  for  the  defendants  Abijah  and  Orrin,  Weston,  which  was 
subsequently  reversed  by  the  court  of  appeals.  162  N.  Y.  113,  56 
N.  E.  494.  Prior  to  the  trial  a  motion  was  made  on  behalf  of  the  said 
answering  defendants  for  leave  to  serve  a  supplemental  answer,  set- 
ting up  the  entry  of  the  judgment  against  William  W.  Weston,  one 
of  the  said  joint  makers,  in  bar  to  the  further  prosecution  of  the  said 
action.  Said  motion  was  denied  at  special  term  in  the  exercise  of 
its  discretion,  and  its  order  was  affirmed  by  the  appellate  division. 
81  Hun,  84,  30  N.  Y.  Supp.  619.  The  first  action  was  set  down  for 
retrial  at  the  trial  term  at  Little  Valley,  September  10,  1900,  and  its 
vice  president  and  two  other  directors,  all  residents  of  Pennsylvania, 
went  from  Corry  as  witnesses  in  the  action.  On  the  summons,  com- 
plaint, and  other  papers  a  temporary  injunction  was  granted,  en- 
joining the  prosecution  of  the  original  action  until  further  order  in 
the  premises.  A  copy  of  this  injunction  order  was  first  served  on 
the  attorney  for  the  bank,  and  later  in  the  day,  with  the  summons, 
complaint,  and  affidavits,  on  Mr.  Barlow,  who  was  vice  president  and 
a  director  of  the  bank.  A  motion  was  made  at  special  term  to  va- 
cate the  service  on  the  ground  that  Mr.  Barlow,  being  in  the  state 
solely  for  the  purpose  or  testifying  in  the  action,  was  exempt  from 
the  service  of  process.  The  plaintiff  claimed  that  this  privilege  had 
been  waived,  and  the  special  term  referred  the  matter  to  a  referee  to 
take  proof  and  return  the  evidence,  with  his  opinion  thereon.  The 
referee  heard  the  proofs,  and  submitted  a  report,  in  which  he  made 
specific  findings  of  fact.  It  appears  from  this  report  that,  after  the 
restraining  order  was  served  on  the  attorney  for  the  bank,  Mr.  Bar- 
low and  the  three  other  nonresident  witnesses  crossed  the  street  to 
the  clerk's  office  to  ascertain  if  the  judgment  mentioned  in  the  order 
had  been  entered.  Failing  to  find  it,  they  made  inquiries  concerning 
it  of  Mr.  Waring,  who  represented  the  Westons,  and  who  told 
them  that  the  judgment  was  entered  in  Erie  county,  and  explained 
how  it  came  about,  and  added,  as  the  referee  finds,  "that  he  had 
some  papers  which  he  wished  to  have  served  on  some  officers  of  the 
defendant,"  and  asked  if  they  were  directors,  and  Mr.  Barlow  re- 
plied that  they  were.    The  referee  then  continned: 
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"Some  one  of  the  tour  persona  above  named  spoke  up,  and  said  In  the 
presence  and  hearing  of  the  said  Barlow  that  he,  the  said  Barlow,  was  the 
Tlce  president  of  the  bank,  and  to  make  service  on  him,  or  that  the  service 
coDld  be  made  on  blm.  No  denial  or  objection  was  made  to  this  by  any 
of  the  three  officers  of  the  bank  there  present,  and  service  was  made  ou 
the  said  Barlow  as  vice  president  of  the  defendant.  The  conversation  that 
pireceded  the  service  of  Vie  papers  indicates.  In  my  judgment,  an  assent 
to  such  service  on  the  part  of  the  said  Barlow,  and  a  waiver  of  the  statu- 
tory prohibition  as  to  service  of  process  on  a  nonresident  of  the  state  present 
In  the  state  as  a  witness." 

Mr.  Waring,  in  his  narration  of  what  occurred  at  the  time  the  pro- 
cess was  served,  after  testifying  that  Mr.  Barlow,  or  one  of  those 
with  him,  stated  that  they  were  all  ofiQcers,  added: 

"Some  one  spoke  up,  and  said  that  Mr.  Barlow  was  the  vice  president  of 
the  bank,  and  to  serve  on  blm;  and  I  directed  the  sheriff  to  make  the  serv- 
ice on  him,  and  he  made  it  right  there." 

Mr.  Waite,  the  deputy  sheriff  who  served  the  papers,  testified  that 
one  of  those  -with  Mr.  Barlow  said,  "Serve  it  on  him  [Barlow];  he  is 
vice  president."  Mr.  Dawson,  one  of  the  directors  of  the  bank,  testi- 
fied that  one  of  their  party  said  to  Mr.  Waring  "that  Mr.  Barlow  was 
the  vice  president  of  the  bank,  and  that  the  papers  could  be  served 
on  him."  It  is  therefore  evident  that  the  proofs  supported  the  find- 
ing of  fact  by  the  referee  that  the  service  was  made  upon  the  vice 
president  after  what  was  equivalent  to  an  invitation  to  make  the 
same.  The  rule  is  well  settled  that  while  a  nonresident  is  in  the 
state  as  a  witness  he  is  exempt  from  service  of  process.  Matthews 
v.  Tufts,  87  N.  Y.  568;  Parker  v.  Marco,  136  N.  Y.  585,  32  N.  E.  989, 
20  L.  R.  A.  45;  Sizer  v.  Lumber  Ck).,  57  App.  Div.  390,  68  N.  Y.  Supp. 
232.  This  exemption  is  a  personal  privilege,  and  can  be  waived 
like  any  other  favor  or  benefit  inuring  to  a  party.  The  oflScers  of 
this  bank  were  in  this  state  to  enforce  a  demand  against  the  ap- 
pellant, who  is  the  executor  of  the  said  Abijah  Weston.  Weston 
had  not  been  allowed  to  interpose  a  defense  which  it  is  claimed  exist- 
ed in  his  favor.  The  appellant  thereupon  sought  to  make  that  de- 
fense the  subject-matter  of  a  new  action,  and,  if  it  was  availab\,e  to 
him  with  the  effect  claimed  for  it,  the  original  cause  of  action  of 
the  respondent  would  be  extinguished.  In  some  states  the  service 
of  process  upon  a  foreign  corporation  carrying  on  its  business  within 
the  state  is  effective  "in  all  litigation  pertaining  to  that  business, 
independently  of  any  statute  authorizing  service  of  process."  13 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  895.  It  is  unnecessary  to  go  to  that 
extent  in  the  present  case  to  uphold  the  efficacy  of  the  service.  But 
the  principle  referred  to  indicates  that  the  service  of  process  upon 
a  plaintiff  in  a  new  action  which  names  him  as  defendant,  but  which 
relates  to  the  same  subject-matter  as  the  pending  action,  does  not 
require  any  straining  on  the  part  of  the  court  to  relieve  him  from  the 
service.  The  officers  of  the  bank  were  voluntarily  in  the  state.  The 
vice  president  had  in  his  hand  the  injunction  order  which  had  been 
served  upon  the  attorney  for  the  bank.  He  knew  its  contents,  and 
wps  informed  by  the  attorney  who  procured  it  that  an  oflQcer  had 
the  papers  for  service  upon  which  the  injunction  order  was  granted, 
and  which  contained  the  facts  referred  to  in  the  order,  as  soon  as 
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an  officer  of  the  defendant  could  be  .found.  One  of  the  directors 
then  said  that  Barlow  was  rice  president,  and  serrice  could  be  made 
upon  him,  and  the  attorney  adopted  the  suggestion,  and  caused  the 
papers  to  be  served.  If  these  intelligent  men  representing  the  bank 
intended  to  shield  themselves  by  their  immunity  from  service,  then 
was  the  time  to  assert  the  privilege,  instead  of  soliciting  such  serv- 
ice. 

With  a  judgment  in  favor  of  the  original  defendants,  which  was 
only  recently  reversed,  there  was  no  occasion  for  the  present  action, 
and  consequently  Weston  or  his  executor  is  not  chargeable  with 
laches.  The  order  should  be  reversed,  with  flO  costs  and  the  dis- 
bursements of  this  appeal,  and  the  motion  to  dismiss  denied,  with 
f  10  costs. 

8o  ordered.  All  concnr,  except  BUMSEY,  J.,  who  dissents  in  opin- 
ion. 

ETIMSEY,  J.  (dissenting).  The  defendant  is  a  foreign  corporation. 
One  Barlow,  who  was  its  vice  president,  had  occasion  on  the  10th  of 
September,  1900,  to  go  to  Little  Valley,  in  the  county  of  Cattaraugus, 
as  a  witness  to  attend  the  trial  of  an  action  in  which  the  respondent 
was  defendant.  While  he  was  there  actually  in  attendance  upon  the 
court  for  that  purpose,  the  summons  and  injunction  order  in  this 
action  were  served  upon  him.  A  motion  was  made  to  vacate  the 
service.  There  was  considerable  dispute  as  to  the  facts  upon  the 
motion,  and  the  matter  was  referred  to  a  referee  to  take  proofs,  and 
to  report  the  same,  with  his  opinion,  to  the  court.  The  referee  re- 
ported the  fact  that,  in  his  ju<^ment,  the  service  of  the  papers  was 
not  within  the  statutory  prohibition,  and  that  the  motion  dbould  be 
denied;  but,  when  the  case  waff  brought  before  the  court  at  special 
term,  it  overruled  the  referee's  opinion,  and  granted  the  motion. 
We  think  that  there  can  be  no  doubt  that  this  action  of  the  court  was 
proper.  It  is  not  denied  that  Barlow,  upon  whom  the  service  was 
made,  was  the  vice  president  of  the  defendant,  and  was  in  attend- 
ance at  the  trial  of  the  action  at  Little  Valley  for  the  purpose  of  pro- 
tecting the  interests  of  his  bank.  The  rule  is  not  denied  that,  when 
an  officer  of  a  corporation  has  gone  into  a  foreign  jurisdiction  for  the 
purpose  of  attending  a  litigation  there  pending,  he  is  exempt  from 
the  service  of  process  upon  him  while  he  is  there  engaged  in  the  busi- 
ness which  brought  him,  and  for  a  reasonable  time  thereafter.  Claris 
V.  Grant,  2  Wend.  257;  Sizer  v.  Lumber  Co.,  57  App.  Div.  390,  68 
N.  Y.  Supp.  232.  The  only  question  was  whether  Barlow  had  waived 
the  immunity  which  he  possessed.  Passing  the  question  whether  he 
was  at  liberty  to  waive  it,  which  we  do  not  think  is  of  importance, 
we  think  there  can  be  no  doubt  that  upon  all  the  evidence  there  was 
nothing  which  would  warrant  any  one  in  supposing  that  he  was  will- 
ing that  the  sei-vice  should  be  made  upon  him.  It  appeared  that 
when  the  matter  was  spoken  of  some  one  said  that  Barlow  was  the 
vice  president  of  the  corporation,  and  that  service  of  the  summons 
and  injunction  might  be  made  upon  him.  Barlow  denies  that  he 
said  it,  or  that  he  was  aware  that  it  was  said,  and  no  one  pretends 
to  testify  that  it  was  said  by  him  that  papers  might  be  served  on  him, 
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or  that  he  was  aware  that  any  anch  statement  had  been  made. 
Clearly,  the  facts  thus  shown  did  not  constitute  an  invitation  that 
the  service  might  be  made  upon  him,  or  a  waiver  of  the  immunity 
which  the  law  granted  him. 

There  is  no  pretense  that  there  was  any  laches  in  making  this  mo- 
tion. The  service  was  made  on  the  10th  of  September,  1900,  and  the 
motion  to  vacate  the  service  was  made  within  five  days  thereafter. 
We  can  -see  no  reason  why  the  service  should  be  permitted  to  stand, 
if  ever,  under  any  circumstances,  a  nonresident  is  to  be  given  the 
immunity  to  which  he  is  entitled  to  attend  the  trial  of  an  action  in 
this  state. 

The  order  should  be  affirmed,  with  f  10  costs  and  disbursements. 


(64  App.  Dlv.  163.) 

HODNETT  ▼.  GATJLT. 

(Supreme  Oonrt  Appellate  Dtvlslui,  Fonrtb  Department.    Jnly  28,  1001.) 

1.  Limitation  op  Action— Nkw  Pbomisk — Evidence. 

Where  defendant,  who  was  Indebted  to  decedent  on  open  account, 
after  decedent's  death  wrote  to  his  widow  acknowledging  a  debt,  and 
promising  to  pay,  and  it  was  shown  by  oral  proof  that  the  promise  re- 
lated to  the  debt  on  account,  action  tbtreon  by  decedent's  administra- 
tor was  not  barred  by  limitations. 

2.  Bamb— Patmbntb. 

Wtiere  defendant  was  indebted  to  decedent,  and  aftor  his  death  his 
widow  purchased  meat  of  defendant  from  year  to  year,  on  an  understand- 
ing that  the  amount  should  be  indorsed  as  payment  on  the  account, 
and  defendant  also  made  cash  payments  on  the  account  to  the  widow, 
the  last  of  which  was  made  wlthiia  three  years  of  an  action  on  the  ac- 
count by  decedent's  administrator,  the  action  was  not  barred  by  limita- 
tions. 
8.  Evidence— Account  Books— Admissibilitt. 

Where,  In  an  action  on  account  by  an  administrator,  he  furnished  a 
bill  of  particulars  containing  an  itemized  statement,  and  on  trial  proved 
the  account  books  of  his  decedent,  and  that  he  kept  no  clerk,  and  gave 
evidence  that  be  kept  honest  accounts,  sufficient  foundation  was  laid 
for  the  admission  of  the  books. 
4.  Same- Lost  Book— Secondary  Evidence. 

Where,  in  an  action  on  account  by  an  administrator,  his  decedent's 
account  book  was  produced,  and  foundation  properly  laid,  and  it  ap- 
peared that  some  leaves  were  missing,  but  a  copy  of  the  entire  account 
made  by  decedent's  children,  and  which  they  were  prepared  to  verify, 
was  produced,  the  book  and  copy  should  have  heea  admitted  as  sec- 
ondary evidence. 
6,  Bauk— Copt. 

The  copy  was  not  to  be  rejected  because  It  contained  the  entire  ac- 
count, thus  duplicating  items  contained  In  the  original,  as  the  fact  that 
the  items  were  duplicated  was  apparent  on  inspection. 

Appeal  from  trial  term,  Allegany  county. 

Action  by  Daniel  M.  Hodnett,  administrator,  against  John  C. 
Gault.  From  a  judgment  in  defendant's  favor,  plaintiff  appeals. 
Beversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENl^AN,  SPRING,  WIL- 
LIAilS,  and  EUMSEY,  JJ. 
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G.  S.  Van  Gorder,  for  appellant. 
M.  B.  Jewell,  for  respondent. 

SPRING,  J.  This  action  was  commenced  January  25,  1900,  to  re- 
cover the  balance  dne  on  an  accomit.  Richard  Hodnett  was  a  farm- 
er living  at  Hnme,  Allegany  county,  and  the  defendant  was  in  the 
meat  business  at  Olean.  For  several  years  Hodnett  sold  poultry  and 
meat  on  credit  to  the  defendant.  Hodnett  died  March  28,  1887,  and 
the  plaintiff  was  appointed  his  administrator  in  1899.  After  his 
death  his  widow  attempted  to  collect  the  balance  of  the  account  un- 
paid, but  received  only  a  small  amount  of  cash  from  the  defendant. 
That  the  defendant  is  indebted  to  the  plaintiff  seems  clear  from  his 
own  letters.  Before  Mr.  Hodnett  died,  but  after  he  ceased  selling 
him  produce,  and  on  the  1st  of  October,  1886,  in  a  letter  from  the 
defendant  to  him,  the  following  occurs: 

"Dear  Sir:  You  by  your  letter  speak  of  making  me  trouble.  If  you  do  It, 
would  cause  me  to  quit  business.  You  must  know  veiy  well  that  I  am 
honest  and  trying  to  do  the  best  I  can.  I  expect  to  pay  you  every  cent, 
and  part  of  It  before  long,  but  If  I  am  pushed  or  sued  I  cannot  do  It." 

In  another  letter  from  the  defendant  to  Mrs.  Hodnett,  dated  March 
15,  1889,  the  defendant  says: 

"I  have  no  doubt  you  have  been  looking  for  a  letter  from  me  for  soma 
time.  I  will  send  some  money  Just  as  soon  as  I  possibly  can.  It  Is  not 
my  disposition  to  use  you  this  way,  but  I  am  placed  In  a  situation  that  I 
cannot  pay  at  present  I  know  you  have  been  good  to  me,  and  will  be  re- 
warded, but  yon  must  remember  that  what  I  owe  you  Is  the  last  of  several 
thousand  dollars'  deal  that  Richard  and  I  had." 

In  another,  under  date  of  December  9,  1889,  he  wrote  to  her  as 
follows: 

"I  have  been  disappointed  in  getting  money  where  I  expected  It  Now, 
by  the  18th  or  20tb  I  will  do  my  best  to  send  you  some,  and  I  am  quite 
sure  I  can. 

"Very  respectfully,  J.  0.  Gault" 

Again,  in  July,  1890,  he  says: 

"The  R.  R.  pay  comes  about  the  20th.  I  will  do  my  best  to  send  you 
something  then." 

And  in  a  letter  which  he  wrote  to  the  plaintiff  dated  January  6, 
1900,  we  find: 

"I  submitted  an  offer  of  ^76  to  Mr.  Van  Gorder  for  settlement  In  fulL 
The  time  is  not  far  distant  when  you  will  congratulate  yourself  for  except- 
ing this  offer.  I  owe  many  other  debts  besides  yours,  which  I  expect  to 
cancel  very  soon." 

These  letters  show  unmistakably  an  indebtedness  existing  against 
Gault  and  in  favor  of  Hodnett.  To  be  sure,  the  letters  were  writ- 
ten mainly  to  the  widow  of  the  latter,  but  there  is  no  pretense  that 
she  had  sold  him  anything,  and  the  proof  is  that  the  only  claim  in 
which  she  was  interested  was  the  one  for  produce  sold  to  the  de> 
fendant  by  her  husband.  She  had  been  personally  and  by  letter  en- 
deavoring to  collect  money  on  this  account,  and  the  sales  of  meat  to 
apply  npon  it  had  mainly  been  made  to  her,  and  it  was  natural  that 
the  defendant  should  address  his  communications  to  her  concerning 
the  claim  of  her  deceased  husband.    The  last  letter  quoted  indicates 
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an  indebtedness  of  at  least  |75.  This  was  not  tendered  in  compro- 
mise of  a  doubtful  claim,  and  the  only  reason  for  the  suggested  "set- 
tlement" was  that  it  was  inconvenient  for  the  defendant  to  meet  the 
debt,  not  that  lie  was  oiTering  to  pay  more  than  he  owed  rather  than 
to  be  vexed  with  a  lawsuit.  Instead  of  buying  peace,  he  was  evi- 
dently hoping  the  plaintifE  would  accept  less  than  the.  whole  debt, 
instead  of  running  the  hazard  of  enforcing  collection  against  him. 

Aside  from  a  general  denial,  the  only  other  defense  interposed  in 
the  answer  is  that  of  the  statute  of  limitations.  There  are  two  com- 
plete answers  to  this  alleged  defense:  (1)  The  letters  of  the  defend- 
ant acknowledge  the  existence  of  the  indebtedness,  and  contain  a 
promise  to  pay.  The  character  of  the  claim,  if  not  adequately  ex- 
pressed in  the  letters,  was  supplied  on  the  trial  by  oral  proof,  which 
is  permissible.  Manchester  v.  Braedner,  107  N.  Y.  346,  14  N.  E.  405; 
Fletcher  v.  Daniels,  52  App.  Dir.  67,  64  N.  Y.  Supp.  861.  (2)  Again, 
Mrs.  Hodnett,  after  her  husband  died,  purchased  meat  of  the  defend- 
ant occasionally  from  year  to  year.  A  statement  of  the  amount  of 
each  purchase  accompanied  the  delivery  of  the  meat.  These  pur- 
chases were  made  on  the  express  understanding  that  the  defendant 
would  indorse  the  amount  of  them  upon  the  Hodnett  account  against 
him.  In  addition  to  these  sales  of  the  meat,  the  defendant  paid 
money  to  her  to  apply  on  the  account,  and  the  last  payment  was 
within  three  years  preceding  the  commencement  of  the  action,  and 
the  sales  of  the  meat  ran  down  to  within  six  years  before  that  event. 
There  was  therefore  the  written  acknowledgment,  signed  by  the  de- 
fendant, which  continued  the  liability  (Code  Civ.  Proc.  §  395),  and 
the  payments  in  meat  and  cash,  which  operated  to  keep  alive  the 
debt.  In  no  event  was  the  referee  justified  in  dismissing  the  com- 
plaint, as  the  evidence  appeared  when  the  plaintiff  rested.  The  let- 
ter of  January  6,  1900,  was  equivalent  to  the  admission  of  an  indebt- 
edness of  $75.  In  addition  to  this,  Mrs.  Hodnett  testified  that  on 
one  occasion,  when  she  was  endeavoring  to  induce  the  defendant  to 
pay  something  on  this  account,  he  then  said  he  knew  the  debt  was 
"as  much  as  ^00  or  f400,  but  I  will  pay  every  cent  of  it." 

The  action  was  brought  to  recover  as  the  balance  due  |282.48,  be- 
sides interest,  and,  to  support  the  precise  sum  claimed,  the  books 
kept  by  Hodnett  were  offered  in  evidence,  but  excluded  by  the  ref- 
eree. The  plaintiff  had  furnished  a  bill  of  particulars  to  the  defend- 
ant containing  an  itemized  statement  of  the  account  between  them, 
both  debit  and  credit.  The  defendant  admitted  that  some  of  the 
articles  contained  in  this  statement  had  been  delivered  to  him.  The 
plaintiff  proved  that  the  account  book  of  the  decedent  was  in  his 
handwriting,  and  that  he  kept  no  clerk.  It  appeared  also  by  two  wit- 
nesses, who  had  settled  with  Hodnett  from  his  account  book,  that  he 
kept  honest  accounts.  A  suflBcient  foundation  was  therefore  laid 
for  the  reception  of  the  book  in  evidence,  within  Vosburgh  v.  Thayer, 
12  Johns.  461.  The  evidence  showed  that  the  book  offered  in  evi- 
dence, and  which  had  been  marked  "Exhibit  S"  for  identification,  and 
is  contained  in  the  record,  did  not  comprise  the  entire  account  with 
the  defendant.  That  was  one  of  the  chief  objections  urged  to  the 
admissibility  of  this  account  book.    A  daughter  of  the  plaintiff,  and 
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the  plaintiff,  who  is  )aB  son,  testified  that  a  few  jears  before  thej 
made  a  correct  copy  of  the  entire  account  in  Exhibit  S;  that  the  bo<A 
was  then  an  old  one,  and  well  worn,  and  some  of  the  leaves  loose, 
and  since  that  time  two  or  three  of  them  have  disappeared.  Both 
the  book  of  the  intestate  and  the  copy  made  as  stated  were  offered 
in  evidence,  but  excluded.  We  think  their  exclusion  was  error.  The 
fact  that  a  portion  of  an  entire  account  book  of  a  party  has  beeo 
lost  or  destroyed  does  not  preclude  the  admission  of  secondary  evi- 
dence in  lien  of  the  original.  If  a  copy  has  been  made,  and  its  cor- 
rectness properly  verified,  it  can  be  received  in  evidence  the  same  as 
the  copy  of  any  other  paper  which  cannot  be  produced,  but  which  is 
competent  evidence.  The  party  must  produce  the  best  evidence 
available  to  him,  but  an  honest  claim  cannot  be  defeated  because  the 
highest  evidence  of  its  validity  is  not  in  existence,  if  other  satisfac- 
tory proof  can  be  produced.  In  this  case  the  two  witnesses  had 
made  an  accurate  copy  of  the  whole  accotmt  between  their  father  and 
the  defendant  from  the  book  of  the  decedent.  The  defendant  had 
been  furnished  with  this  in  the  bill  of  particulars.  He  had  not  plead- 
ed there  were  payments  for  which  he  had  not  been  given  credit. 

It  is  contended  that  the  copy  was  not  admissible  becanse  it  pnr- 
ported  to  contain  the  entire  account,  a  part  of  which  was  contained 
in  the  original  account  of  the  decedent  No  harm  could  result  to  the 
defendant,  because  they  are  in  effect,  as  to  this  portion  of  the  ac- 
count, duplicates,  as  they  are  readily  separable  upon  inspection. 
The  case  of  Peck  v.  Valentine,  94  N.  Y.  569,  does  not  militate  against 
the  admissibility  of  this  copy.  In  that  case  the  original  memoran- 
dum, which  was  lost,  was  not  admissible,  and  that  is  the  dLstinction 
between  that  case  and  the  present  one.  The  court  is  careful  in  hold 
ing  that  the  paper  sought  to  be  introduced  in  evidence  was  inadmis- 
sible to  state  that  the  original  memorandum  ''was  not  original  or 
primary  evidence  to  charge  the  defendant,  •  •  •  nor  was  it  a 
record  of  transactions  in  the  ordinary  course  of  business  as  books  of 
account."  The  judgment  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur. 


(64  App.  Dlv.  122.) 

BRAWNEK  V.  FAHY  et  aL 
(Supreme  Ckiurt,  Appellate  Division.  Fourth  Department    Jnly  28.  190L) 

JuDOMENT— Res  Judicata. 

The  holder  of  a  chattel  mortfrage  brought  replevin  against  a  sheriff 
levying  on  It  under  execution,  alleging  lt8  value,  which  was  put  In  issue, 
bat  no  proof  ot  value  was  given,  and  judgment  only  (or  possession  wu 
awarded  to  plaintiff.  The  property  was  subsequently  retak«i  by  thi* 
sheriff,  and.  a/ter  execution  to  obtain  it  was  returned  unsatisfied,  plaintiff 
sued  the  sheriff  and  his  Indemnitors  to  recover  Its  valae.  Code  CTv. 
Proc.  J§  1726,  1727, 1730,  provide  that  In  an  action  to  recover  a  chattel  the 
damages,  if  any,  of  the  prevailing  party,  must  be  fixed.  SeM  that  tbe 
value  of  the  property  having  been  within  the  compass  of  tbe  prior  acUon. 
the  prior  Judgment  was  res  Judicata. 
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Appeal  from  Monroe  county  court. 

Action  by  Henrietta  Brawner  against  John  Pahy  and  other*. 
'  Prom  a  judgment  in  favor  of  plaintiff  and  an  order  denying  a  new 
trial  on  the  minutes,  defendants  appeal.    Reversed.  

Argued  before  ADAMS,  P.  J.,  and  McLEXNAN,  SPBING,  WILr 
LIAM8,  and  BUMSEY,  JJ. 

Pahy  A.  Galligan,  for  appellants. 
WUliam  C.  Kohlmetz,  for  respondent. 

SPBING,  J.  The  defendant  John  Pahy  recovered  a  judgment 
against  one  Charlotte  Mulherin.  Execution  was  issued  on  the  judg- 
ment to  the  sheriff  of  Monroe  county,  who,  on  the  29th  of  December, 
1898,  levied  upon  the  articles  enumerated  in  the  complaint,  and 
which  were  in  the  possession  of  the  judgment  debtor.  The  plaintiff 
held  a  chattel  mortgage  upon  the  property,  and  sued  the  sheiif^  in 
the  municipal  court  of  the  city  of  Rochester  in  an  action  of  replevin. 
An  answer  was  interposed,  charging  that  the  chattel  mortgage  was 
fraudulent  and  void,  and  a  trial  was  had  on  the  merits.  The  com- 
plaint alleged  the  value  of  each  specific  article  of  the  property  taken, 
and  also  its  aggregate  value,  which  was  put  in  issue  by  a  general  de- 
nial. No  proof  of  value  was  given  on  the  trial,  and  the  judgment 
entered  was  not  in  the  alternative  form  provided  in  section  1730  of 
the  Code  of  Civil  Procedure,  but  simply  awarded  the  possession  of 
the  property  to  the  plaintiff.  The  defendant  appealed  for  this  defect 
to  the  county  court  from  the  municipal  court,  but  the  judgment  was 
affirmed.  In  the  meantime  the  property  had  been  retaken  by  the 
sheriff,  and  sold,  pursuant  to  the  execution  held  by  him.  After  an 
execution  to  obtain  the  property,  which  had  been  awarded  to  the 
plaintiff,  had  been  issued  and  returned  unsatisfied,  this  action  was 
commenced  to  recover  the  value  of  such  property,  and  a  recovery  was 
had,  and  the  value  was  assessed  at  f  600,  but  upon  a  motion  for  a  new 
trial  it  was  reduced  to  f  405.20,  which  was  the  value  alleged  in  the- 
complaint  in  the  first  action.  The  defendants  are  the  indemnitors 
of  the  original  defendant,  who  was  the  sheriff,  and  were  substituted 
by  order  of  the  court  as  defendants  in  his  stead.  The  answers  as 
well  as  the  complaint  set  out  the  former  action,  and  the  defendants 
plead  it  as  an  adjudication  in  bar  of  the  present  action. 

The  sole  question  is  whether,  the  value  of  the  property  having  been 
within  the  compass  of  the  preceding  action,  the  plaintiff  is  barred 
from  maintaining  the  present  action  by  reason  of  the  prior  judgment. 
It  is  well  settled  that  an  adjudication  is  conclusive  against  the  main- 
tenance of  the  same  claim  or  demand  in  another  action,  not  only  as  to 
what  was  litigated  in  the  former  action,  but  also  as  to  what  was  com- 
prehended within  its  purview,  even  thongh  not  considered  or  passed 
upon.  Cromwell  v.  Sac  Co..  94  U.  S.  351,  24  K  Ed.  195;  Pelix  v. 
Devlin,  50  App.  Div.  331,  64  N.  Y.  Supp.  214;  Boyd  v.  Bovd,  53  Appu 
Div.  152-160,  65  N.  Y.  Supp.  859;  Bracken  v.  Trust  Co.,  36  App,  Dir. 
67,  55  N.  Y.  Supp.  506,  affirmed  167  N.  Y.  510,  60  N.  E.  772;  Reich 
V.  Cochran,  151  N.  Y.  129,  45  K  E.  367,  37  L.  R.  A.  805.  ITie  Code- 
of  Civil  Procedure,  in  an  action  to  recover  a  chattel,  requires  that 
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the  verdict  or  decision,  except  in  certain  cases,  of  which  this  is  not 
one,  "fix  the  damages,  if  any,  of  the  prevailing  party"  (sections  1726, 
1727),  and  makes  the  award  therefor  an  essential  part  of  the  final 
judgment  (section  1730).  The  ascertainment  of  the  value  of  these 
articles  was  a  distinct  feature  of  the  replevin  action,  and  hence  a 
stronger  case  for  the  enunciation  of  the  doctrine  of  res  judicata  than 
any  of  the  cases  cited.  The  rule  of  estoppel  applies  as  well  in  favor 
of  the  defending  indemnitors  as  of  the  original  defendant,  for  whom 
they  are  sponsors.    Code  Civ.  Proc.  §  2931. 

The  judgment  should  be  reversed,  and  the  complaint  dismissed, 
with  costs  to  the  appellants.    Bo  ordered.    All  concur. 


(63  App.  Div.  257.) 

CONNOR  V.  KOCH  et  aL 
(Supreme  Court,  Appellate  Division,  First  Departmoit    July  9,  1901.) 

1.  Master  and  Sbkv ant— Negligence— Evidkrce. 

Defendant  gave  up  the  use  of  an  elevator  in  bis  building  for  fhe 
day  to  a  company  wblcb  was  engaged  In  putting  in  pipes  for  a  fire  ex- 
tinguisher. While  so  engaged,  a  bundle  of  pipes  fell  from  the  elevator, 
and  killed  plaintiff's  husband.  Plaintiff  claimed  the  accident  occurred 
through  negligence  of  the  man  operating  the  elevator,  who  had  been  In 
defendant's  employ  several  years.  Held  error  to  exclude  evidence  that 
the  man  was  detached  from  defendant's  employ  for  that  day,  and  em- 
ployed and  paid  by  the  company  putting  In  the  pipes,  since  In  that  case 
defendant  was  not  responsible  for  his  negligence. 

t.  Sahb. 

Wb&ee,  In  carrying  long  pipes  In  an  elevator,  the  top  was  removed,  and 
the  pipe  extended  so  that  the  cage  could  not  reach  the  level  of  the  top 
floor,  and,  when  stopped  below  such  floor,  a  bundle  of  pipes  fell,  killing 
plaintiff's  husband,  a  finding  that  stopping  below  such  floor  was  negli* 
gence  was  error. 

8.   SaIIB— OHABGK— CoNTRlBrXORY  Neoi.igenoe. 

Where  plaintiff's  husband,  while  on  the  sidewalk,  was  killed  by  a  piece 
of  pipe  which  fell  through  a  window  from  an  elevator,  and  there  was 
some  evidence  that  he  assisted  In  loading  the  elevator,  an  Instruction 
that  he  was  free  from  negligence  was  erroneous,  the  question  being  for 
the  Jury. 
4.  Same— Intoxication  of  Empi.otbb. 

It  was  error.  In  an  action  for  the  husband's  death,  to  exclude  testimony 
that  the  company's  employes  who  had  charge  of  loading  the  "^levator 
were  intoxicated. 

Patterson  and  O'Brien,  JJ.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Elizabeth  C.  Connor,  as  administratrix  of  Gteorge  CJon- 
nor,  deceased,  against  Henry  C.  F.  Koch  and  otbers.  From  a  judg- 
ment for  plaintifif,  and  from  an  order  denying  a  new  trial  on  the 
minutes,  defendants  appeal.    Reversed. 

The  action  is  brought  to  recover  for  the  death  of  George  Connor,  which, 
it  is  alleged,  was  caused  through  the  nep:11gence  of  the  appellants  and  of  the 
General  Flre-Extlngulsher  Company,  which  was  sued  Jointly  with  them.  On 
the  7th  day  of  March,  1900,  appellants  were  In  possession  and  occupancy  of 
the  building  known  as  "Nob.  132  to  140,  inclusive.  West  125th  Street."  in  the 
borough  of  Manhattan.  The  nature  of  their  business  is  not  shown.  It  ap- 
pears, however,  that  they  entered  into  a  contract  with  the  Qeuerml  Fire- 
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Bxtlngnlsher  Company,  a  domestic  corporation,  for  the  purpose  oT  equipping 
said  building  with  flre-extlngulshlng  apparatus.  The  Iron  pipe  to  be  used 
by  the  General  Flre-Sztlngulsher  Company  In  the  performance  of.  this  con- 
tract was  consigned  to  it  over  the  Philadelphia  &  Reading  Ballroad,  and  it 
Inclosed  the  bill  of  lading  to  James  Bellly  &  Sons,  truckmen,  with  directions 
to  deliver  the  pipe  at  these  premises.  Decedent  and  one  Walsh  were  In  the 
employ  of  the  truckmen,  and  their  Instructions  were  to  deliver  the  pipe  on 
the  sidewalk,  as  convenient  as  possible  to  the  door  where  It  was  to  be  car- 
ried into  the  building.  The  building  extended  through  to  124th  street  The 
pipe  was  unloaded  from  124th  street  opposite  a  freight  elevator  In  the  rear 
of  the  building.  It  was  a  six-story  building,  and  the  elevator  was  located 
at  the  southwesterly  comer.  On  the  south  tlie  elevator  opened  directly  outo 
the  sidewalk.  There  was  a  lattice  Iron  gate  at  this  side,  which  It  was  cus- 
tomary to  close  at  the  noon  hour  when  carrying  passengers,  but  not  when 
carrying  freight.  The  elevator  was  also  open  on  the  east,  but  the  north  and 
west  sides  were  closed.  The  operating  cables  were  In  the  southeast  comer. 
By  the  contract  between  the  appellants  and  the  General  Fire-Extingulsher 
Company  It  was  agreed  "that  space  for  materials  and  facilities  for  the  prose< 
cutlon  of  the  work  shall  be  afforded  on  the  premises."  One  Baumann  had 
been  employed  for  several  years  to  operate  this  elevator.  On  the  day  in 
question  the  foreman  of  the  fire-extinguisher  company  had  a  conversation 
with  him,  which  he  communicated  to  his  employers,  as  a  result  of  which  he 
was  directed  by  one  of  the  appellants  to  give  the  General  Flre-Bxtlnguisher 
Company  the  exclusive  use  of  the  elevator  that  day,  and  not  to  carry  other 
freight  or  passengers.  On  former  occasions  the  extinguisher  people  had  been 
allowed  the  use  of  tUe  elevator  at  any  time,  but  not  the  exclusive  use,  and 
the  elevator  man  had  run  the  elevator  during  noon  hours  and  other  hours  in 
carrying  tilielr  freight.  Appellants  offered  to  show  that  on  such  occasions 
the  fire-extinguisher  company  paid  the  elevator  man  for  the  extra  time,  and 
for  all  his  services  In  carrying  their  freight,  both  on  the  day  In  question  and 
at  all  former  times.  This  evidence  was  excluded,  and  the  appellants  ex- 
cepted. Evidence  was  offered  tending  to  show  that  the  extinguisher  com- 
pany, through  the  request  of  Its  foreman,  was  given  the  exclusive  use  of  the 
elevator  on  the  day  of  the  accident,  and  that  Baumann  was  given  permission 
to  run  the  elevator  for  the  company  under  an  understanding  with  the  fore- 
man that  his  services  were  to  be  paid  by  It,  and  that  they  were  In  fact  subse- 
quently paid  by  the  foreman,  although  it  was  conceded  appellants  made  no 
deduction  from  his  compensation  on  that  account  This  evidence  was  ex- 
cluded, and  appellants  excepted.  The  elevator  was  operated  for  the  use 
of  the  extinguisher  company  exclusively  that  day,  and  the  accident  occurred 
about  4:30  p.  m.  The  foreman  and  two  other  employes  of  the  extinguisher 
company  were  engaged  with  the  truckman  In  unloading  the  pipe  and  carry- 
ing it  to  the  elevator.  The  pipe  varied  from  an  Inch  to  six  inches  In  diame- 
ter, and  that  of  small  diameter  was  tied  In  bundles.  Some  of  the  pipes 
were  three  or  four  feet  too  long  to  go  in  the  elevator.  The  screen  forming 
the  top  of  the  elevator  was  raised,  and  tied  to  the  cable  In  the  center,  and 
the  long  pipes  were  placed  resting  on  the  floor  of  the  elevator,  the  upper  ends 
extending  through  the  top.  One  Hamm,  also  an  employ^  of  the  fire-extin- 
guisher company,  was  placing  and  supervising  the  placing  of  these  long  pipes 
in  the  levator.  Those  engaged  in  unloading  the  truck  usually  placed  the 
short  bundles  of  pipe  In  the  elevator,  one  end  resting  on  the  floor,  and  the 
other  against  the  further  side  of  the  elevator,  and  slanting  at  an  angle  of 
about  45°.  At  times  shorter  bundles  were  placed  horizontally  on  the  floor 
of  the  elevator.  There  Is  a  conflict  In  the  evidence  as  to  whether  Hamm 
supervised  the  placing  of  these  short  bundles  in  the  elevator,  or  whether  they 
were  left  as  placed  by  the  men  who  brought  them  from  the  truck.  Thta  was 
the  second  or  third  load  of  pipe  brought  by  decedent  and  Walsh.  There  was 
evidence  that  each  of  them  had  delivered  pipe  to  Hamm  in  the  elevator,  and 
had  placed  pipe  in  the  elevator,  but  the  witnesses  could  not  recollect  who 
put  the  shorter  bundles  of  pipe  in  place  on  the  elevator  at  tbe  time  of  the 
accident  The  load  of  pipe  on  the  elevator  at  the  time  of  the  accident  was' 
destined  for  the  upper  floor.  On  account  of  some  of  the  pipe  projecting 
tlTee  or  four  feet  above  the  top  of  the  elevator,  the  floor  of  the  elevator 
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conid  not  be  brought  to  the  level  of  the  upper  floor  of  the  building,  and  It  was 
fltopped  about  three  feet  below  that  point  The  lower  part  of  each  window 
opposite  the  elevator  waa  protected  on  the  side  of  the  elevator  by  a  guard 
screen,  but  In  the  position  In  which  the  elevator  was  stopped  its  floor  was 
above  the  guard  screen  of  the  window  on  the  flfth  floor,  leaving  no  protection 
Iwtween  the  lower  part  of  the  elevator  and  the  upper  part  of  the  flfth-story 
^ndow.  Baumann  remained  In  the  elevator  after  it  stopped;  and  Hamm. 
who  had  ridden  up  with  him,  placed  one  band  on  a  chain  stretched  across 
the  east  side,  drew  himself  up,  and  stepped  out  on  the  sixth  floor,  prepara- 
tory to  unloading.  Within  a  few  seconds  thereafter,  according  to  some  of 
the  evidence,  and,  according  to  other  testimony,  several  seconds  later,  ont* 
^f  the  shorter  bundles  of  pipe  in  some  manner  fell  ott  the  elevator  at  th<> 
rear  flfth-story  window  at  the  side,  striking  and  killing  decedent,  who  was 
standing  on  the  walk,  talking  with  the  foreman.  There  Is  no  other  evideiui' 
showing  how  the  accident  occuri'ed,  or  what  caused  It.  The  appellants  of- 
fered to  show  that  at  the  time  of  the  accident  the  employ^  of  the  extln- 
j^uisher  company  were  under  the  Influence  of  liquor.  The  evidence  was  ex- 
cluded, and  appellants  excepted.  At  the  close  of  the  plaintiff's  case,  and 
at  the  close  of  all  the  evidence,  counsel  for  appellants  moved  for  a  dl.smls.sjil 
of  the  complaint  on  the  ground  that  no  neglect  on  their  part  was  shown,  and 
that  Baumann  was  in  the  special  employment  of  the  General  Flre-Rxtiii- 
trnisher  Company.  Each  motion  was  denied  and  appellants  duly  exeepte<l. 
The  Jury  exonerated  the  latter  company.  The  court  charged  the  jnry,  as 
matter  of  law,  that  decedent  was  free  from  negligence,  to  which  ruling  ap- 
pellants excepted.  The  court  also  Instructed  the  Jury:  "It  may  be  inferred, 
also,  from  the  proofs,  that  there  was  negligence  In  the  employ6  Baumann.  of 
Koch  &  Co.,  In  stopping  this  lift  three  feet  below  the  floor  of  the  sixth  story 
of  the  building,  where  the  floor  of  the  lift  was  adjacent  to  the  unprotecttnl 
upper  sash  of  the  flfth  floor  of  the  building.  You  may  find  negligence  from 
>  the  fact,  also,  In  regard  to  the  use  of  the  elevator,  from  the  nonnser  of  the 
gate  which  went  across  one  of  the  open  sides;  and  it  is  from  this  evidence, 
$rentlemen  of  the  Jury,  that  you  are  to  fix  this  liability  either  upon  one  or 
both  of  these  defendants."  The  appellants  duly  excepted  to  each  of  the 
two  propositions  contained  in  this  part  of  the  charge.  The  court  also  In- 
structed the  Jury:  "The  Jury  is  Instructed  that  there  is  no  proof  In  this  case 
that  the  elevator  man.  Baumann,  did  or  omitted  anything  in  the  moving  of 
his  elevator  on  the  trip  precedhig  the  accident,  or  in  handling  the  elevator 
when  near  the  sixth  floor,  Just  before  the  accident  which  has  been  shown  liy 
auy  legal  proof  to  have  brought  about  the  accident"  The  court  was  r»»- 
quested  in  behalf  of  the  appellants  to  charge  tliat:  "If  the  Jury  believe  that 
the  elevator  wus  being  used  on  the  day  of  the  accident  exclusively  by  the 
servants  of  the  General  Flre-Extlngulsher  Company,  though  the  same  was 
In  charge  of  the  elevator  man  employed  by  the  defendant  Koch  as  to  lt.*< 
oiperatlon,  such  elevator  man  was  the  servant  of  the  General  Fire- Extinguisher 
Company,  and  not  the  servant  ot  the  defendant  Koch,  in  respect  to  the  trips 
made  by  him  for  the  General  Fire-Extingulshcr  Company."  Also  that  "the 
Jury  Is  Instructed  that  at  the  time  of  this  accident  the  elevator  man,  Baumann, 
while  in  the  general  employ  of  the  defendants  Koch,  was,  so  far  as  the 
work  then  in  progress  was  concernetl,  in  the  employ  of  the  General  Fire- 
ExtinguisUer  Company;  and  the  defendants  Koch  are  not  liable  for  any  neg- 
ligence of  his  while  engaged  in  such  work."  The  court  declined  to  charge 
each  of  these  requests,  and  appellants  excepted. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BBIEN, 
rN"OR.tyiAM,  and  LAL'GULIN,  JJ. 

H.  Snowden  Marshall,  for  appellants. 
Frederick  L.  Taylor,  for  respondent. 

LAUGHLIN,  J.    There  are  fonr  ^onnda  upon  which  the  ^ndgment 
«honId  be  reversed,  and  they  will  be  considered  separately. 

1.  In  view  of  the  last  propositioD  charged,  quoted  in  the  state- 
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ment  of  facts,  the  evidence  on  vrhich  the  jury  were  permitted  to  in- 
fer ne^igence  on  the  part  of  Baumann  was  slight  indeed.  It  ap- 
peared that  in  the  main  his  back  was  tamed  to  the  loading  of  the 
eleyator,  and  his  attention  was  drawn  to  holding  the  elevator  in 
place,  and  to  prevent  its  settling  towards  the  basement  while  being 
loaded.  The  only  authority  he  assumed  to  exercise  over  the  loading 
was  to  see  that  the  load  was  properly  balanced.  It  was  not  shown 
that  from  the  position  he  occupied  he  was  able  to  observe  how  all 
the  pipe  or  bundles  of  pipe  were  placed.  But,  assuming  that  there 
was  sufficient  evidence  of  his  negligence  to  take  the  case  to  the  jurj-, 
if  his  negligence  was  chargeable  to  appellants,  we  think  the  verdict 
was  against  the  weight  of  evidence,  and  should  be  set  aside. 

2.  We  also  think  the  court  erred  in  allowing  the  jury  to  infer  that 
he  was  negligent  in  stopping  the  elevator  three  feet  below  the  upper 
floor.  Manifestly,  it  would  have  been  negligence  on  his  part  to  have 
attempted  to  have  brought  the  elevator  to  a  level  with  the  sixth  floor, 
for  in  so  doing  the  ends  of  the  long  pipe  projecting  above  the  hood 
of  the  elevator  would  have  come  in  contact  with  the  upper  part  of 
the  shaft,  or  the  fixed  machinery  of  the  elevator. 

3.  The  court  also  erred  in  excluding  the  evidence  offered  by  appel- 
lants to  show  that  Baumann  had,  for  the  day  in  qnestion,  become  de- 
tached from  their  employment,  and  entered  the  employ  of  the  fire- 
extinguisher  company,  or  of  its  foreman,  Murphy.  Under  their  con- 
tract with  the  General  Fire-Extinguisher  Company,  appellants  were 
under  no  obligation  to  carry  this  pipe  in  their  elevator;  nor  was  it 
their  duty,  when  they  consented  to  allow  the  use  of  their  elevator  for 
that  purpose,  to  furnish  a  man  to  operate  it.  If  the  evidence  ex- 
cluded had  been  admitted,  it  might  have  been  shown  not  only  that 

.  Baumann's  services  for  that  day  were  paid  by  Murphy  or  the  Gen- 
eral Fire-Extinguisher  Company,  but  that  he  performed  no  services 
for  appellants,  and  that  at  the  request  of  Murphy,  or  the  company 
he  represented,  Baumann  was  permitted  and  instructed  by  appellants 
to  act  upon  the  orders  of  Murphy  or  his  company;  and  this  would 
have  relieved  appellants  from  liability  for  his  negligent  acts  while 
so  employed.  Hallett  v.  Railroad  Co.,  167  N.  Y.  543,  60  N.  E.  653; 
Wyllie  V.  Palmer,  137  N.  Y.  248,  33  N.  E.  381,  1»  L.  R.  A.  285;  Mur- 
ray V.  Dwight,  161  N.  Y.  301,  55  N.  E.  901;  Kueckel  v.  Ryder,  54  App. 
Div.  252,  66  N.  Y.  Snpp.  522;  Higgins  v.  Telegraph  Co.,  156  N.  Y.  75, 

50  N.  E.  500.  The  rule  that  a  person  lawfully  traveling  a  public 
highway,  and  injured  by  something  falling  from  an  adjacent  build- 
ing, may  be  presumed  free  from  negligence,  and  that  the  person  hav- 
ing charge  of  the  article  which  falls  is  prima  facie  guilty  of  negli- 
gence (Volkmar  v.  Railwav  Co.,  134  N.  Y.  418.  31  N.  E.  870;  Dohn  v. 
Dawson,  00  Hun.  271,  35  N.  Y.  Supp.  984,  affirmed  in  157  N.  Y.  686, 

51  N.  E.  1090;  Hogan  v.  Railwav  Co.,  149  N.  Y.  23,  43  N.  E.  403; 
Tvoudonn  v.  Railroad  Co.,  162  1!I.  Y.  380,  56  N.  E.  988;  Bishof  v. 
TiCahy  [Pup.]  66  N.  Y.  Supp.  342),  does  not  necessarily  apply  to  this 
case,  for  here  there  is  some  evidence  indicating  that  decedent  as- 
sisted in  loading  the  elevator,  and  was  In  a  position  to  observe 
the  manner  in  which  it  was  loaded. 

4.  Upon  the  last  point  the  evidence  offered  by  appellants  to  show 
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that  the  employes  of  the  General  Fire-Extinguisher  CTompany,  who 
had  charge  of  loading  the  elevator,  were  under  the  influence  of  liq- 
uor, was  also  competent.  Cleghom  v.  Bailroad  Co.,  56  N.  Y.  44; 
Kingston  v.  Railway  Co.  (Mich.)  40  L.  B.  A.  143, 144,  note  (a.  c  70  N. 
W.  315,  74  N.  W.  230). 

It  follows  from  these  considerations  that  the  judgment  and  order 
appealed  from  must  be  reversed,  and  a  new  trial  awarded,  with  costs 
to  appellant  to  abide  the  event. 

VAN  BRUNT,  P.  J.,  concurs.  INGRAHAM,  J.,  concurs  on  first 
ground.    PATTERSON  and  O'BRIEN,  JJ.,  dissent. 


(35  Misc.  Rep.  254.) 

In  re  NBIL'S  ESTATB. 

(Surrogate's  Ck>nrt,  New  ¥orb  County.    June,  1901.) 

1.  Claius  against  Decedent's  Estate. 

In  enforcement  of  a  claim  for  rent  of  premises  occupied  by  an  Intes- 
tate, claimant  need  not  show  that  no  payments  bad  been  made  thereon. 
3,  Same — Evidence. 

Wliere  an  administrator  presents  a  claim  against  his  Intestate,  he  can- 
not testify  as  to  payments  made  to  him  by  the  intestate. 
8.  Same— Limitations. 

A  tenant  held  premises  under  an  agreement  for  a  fixed  monthly  rental, 
the  occupation  extending  over  IB  years,  and  any  balance  due  the  land- 
lord to  be  payable  out  of  the  estate  of  the  tenant  at  her  death.  Etld, 
that  limitations  did  not  run  against  such  claim  until  death  of  the  tenant. 

In  the  matter  of  the  estate  of  Mary  Neil,  deceased.  Proceedings 
on  judicial  settlement  of  referee's  account.  Claim  of  damages  dis- 
allowed in  part. 

Norwood  &  Dilley,  for  administrator  claimant 
Clarence  L.  Barber,  for  next  of  kin  contestants. 

THOMAS,  S.  The  administrator  is  a  brother  of  the  intestate, 
and  makes  a  claim  against  her  estate,  which  is  resisted  by  certain 
of  the  next  of  kin.  It  was  established  by  competent  evidence,  and 
found  by  the  referee,  that  on  or  about  November  1,  1884,  the  intes- 
tate entered  into  possession  of  three  rooms  in  her  brother's  house, 
in  106th  street,  and  used  and  occupied  them  until  her  death,  in 
February,  1900.  The  reasonable  rental  value  of  these  rooms  was 
?7.50  per  month,  and  she  commenced  her  occupancy  of  them  under 
a  contract  then  made  by  her  with  her  brother,  by  which  she  agreed 
to  pay  him  ?7.50  per  month  for  the  rent  of  the  rooms  as  long  as  she 
should  occupy  them,  and,  in  the  event  of  his  surviving  her,  her  estate 
was  to  pay  the  difference  between  what  she  might  have  paid  him 
in  her  lifetime  and  |7.50  a  month  during  the  time  she  so  occupied 
his  said  premises;  and,  in  the  event  of  her  surviving  him,  tiien 
his  heirs  were  to  have  no  claim  against  her  for  back  rent.  Re- 
ceipts signed  by  the  brother,  and  in  the  possession  of  the  intestate 
at  the  time  of  her  death,  showed  that  the  first  payment  made  by 
her  on  the  rent  for  the  month  of  November,  1884,  was  |4,  and  that 
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she  paid  and  her  brother  received  |4  on  the  rent  for  December,  1884, 
on  the  understanding  that  the  balance  would  be  payable,  pursuant 
to  their  agreement,  out  of  her  estate  at  her  death.  In  the  account 
of  the  administrator  hia  claim  was  stated  as  being  for  rent  of 
rooms,  184  months,  at  |7.60  a  month,  amounting  to  fl,380,  with 
a  cre^t  of  |445,  leaving  |935;  and  this  statement  was  one  of  the 
allegations  covered  bj  his  general  Terification.  The  objections  filed 
by  the  next  of  kin  specified  as  grounds  of  objection  that  the  claim 
had  been  paid,  and  that  it  was  barred  by  the  statute  of  limitations. 
On  the  trial  before  the  referee  the  administrator  offered  himself  as 
a  witness  in  his  own  behalf,  and  when  his  counsel  attempted  to  ex- 
amine him  as  to  payments  made  by  the  intestate  to  him  objection 
was  made  that  he  was  an  incompetent  witness  as  to  such  matters, 
because  of  the  provisions  of  section  829,  Ck)de  Civ.  Proc.,  and  this 
objection  was  properly  sustained,  and  the  evidence  was  excluded. 
The  administrator,  by  his  counsel,  then  put  upon  the  record  a  waiver 
of  any  claim  in  excess  of  f 935,  and  subsequently  filed  a  formal  proof 
of  claim,  in  which  payments  sufficient  to  reduce  his  claim  to  that 
amount  were  admitted,  which  was  verified  by  him  to  the  effect  that 
no  further  payments  had  been  made.  No  further  aflQrmative  proof 
of  noni)ayment  was  offered  by  the  claimant,  and  the  contestants 
did  not  offer  any  evidence  of  payment  in  supjwrt  of  their  objection. 
On  this  evidence  the  learned  referee  reported  against  the  claim, 
feeling  constrained  so  to  do  because  of  decisions  recited  in  his 
opinion.  These  cases  were  all  actions  in  the  supreme  court,  and, 
like  Lent  t.  Railway  Co.,  130  N.  Y.  504,  29  N.  E.  988,  which  was 
the  leading  authority  relied  on,  most  of  them  concerned  questions 
of  pleading  arising  on  demurrers.  A  case  so  nearly  like  the  one 
at  bap  as  to  be  controlling  is  Lerche  v.  Brasher,  104  N.  Y.  157,  10 
N.  E.  58,  and  leads  to  an  entirely  different  result.  That  was  -an 
action  against  an  administrator  with  the  will  annexed  to  recover 
for  services  rendered  his  testator.  The  services  and  their  value 
were  proved,  and  the  administrator  waa  improperly  allowed  to  tes- 
tify as  to  nonpayment.  A  judgment  was  rendered,  which  was  set 
aside  by  an  order  of  the  trial  court,  afBrmed  by  the  general  term 
because  of  the  error  in  receiving  this  evidence,  and  the  appeal  was 
from  this  order.  The  order  was  reversed,  the  court,  Pinch,  J.,  writ- 
ing, saying:  "But,  while  the  objection  was  a  good  one,  the  evi- 
dence was  wholly  immaterial.  The  plaintiff  was  not  required  to 
prove  the  negative,  and  payment  was  an  affirmative  defense,  the 
burden  of  establishing  which  was  on  the  defendant."  No  authority 
was  cited  to  support  this  proposition,  but  this  was  not  because 
authorities  did  not  exist  in  great  abundance.  Where  a  contract 
obligation  of  a  defendant  or  of  his  legal  representative  to  pay  a 
sum  of  money  is  shown,  it  has  long  been  the  rule  that  facts  of  dis- 
charge by  payment  or  release  are  the  subjects  of  affirmative  defenses 
and  affirmative  proof  on  the  part  of  the  defendant.  McKyring  v. 
Bull,  16  N.  Y.  297,  69  Am.  Dec.  696.  There  are,  of  course,  cases 
where  nonpayment  is  a  fact  forming  an  essential  part  of  a  cause 
of  action,  and  in  such  cases  the  negative  fact  must  affirmatively 
be  shown.    Such  a  case  was  Knapp  v.  Roche,  94  N.  -Y.  329,  cited 
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by  the  contestant,  where  the  action  was  against  an  ofBcer  of  a  bank 
for  damages  for  negligently  loaning  the  moneys  of  the  bank  to  a 
third  person,  who  failed  to  pay,  and  the  bank  was  thus  damaged. 
Another  was  Ball  &  Wood  Ck).  v.  Clark  &  Sons  C!o.,  31  App.  Div. 
356,  52  N.  Y.  Supp.  443,  where  a  mechanic's  lienor  sought  to  estab- 
lish his  lien  against  the  owner,  without  proof  that  anything  was 
due  from  the  owner  to  the  original  contractor.  See,  also,  Quin  v. 
Lloyd,  41  N.  Y.  349.  But  in  a  case  where  an  executor  was  sued 
for  the  value  of  board  and  lodging  famished  to  his  testator  it  was 
determined  by  the  appellate  division  of  this  department  that  the 
plaintiff  was  not  required  to  prove  nonpayment  as  a  condition  for 
his  recovery,  and  the  cases  cited  by  the  contestant  were  by  name 
cited  in  support  of  the  ruling.  Hicks- Alixanian  v.  Walton,  14  App. 
Div.  199,  43  N.  Y.  Supp.  541.  See,  also,  In  re  Rowell,  45  App.  Div. 
323,  61  N.  Y.  Supp.  382;  In  re  ilacomber's  Estate  (Sur.)  11  N,  Y. 
Supp.  198,  affirmed  sub  nom.;  In  re  Powers,  124  N.  Y.  361,  26  N.  E. 
940.  The  fact  that  by  the  terms  of  the  contract  the  intestate  was 
required  to  pay  either  at  or  before  her  decease  does  not  change 
the  rule.  The  obligation  was  to  pay  a  fixed  rent,  and  in  every  case 
of  this  kind  only  the  balance  unpaid  can  be  recovered.  The  defense 
of  the  statute  of  limitations  cannot  prevail,  because  the  balance 
unpaid  did  not  become  due  until  the  death  of  the  intestate.  The 
conclusions  of  the  referee  disallowing  the  claim  of  the  administra- 
tor will  be  reversed,  and  the  claim  allowed.  In  all  other  respects 
the  report  is  confirmed.  Costs  of  the  administrator  will  be  paid  out 
of  the  estate. 

Decreed  accordingly. 


(35  Misc.  Rep.  257.) 

In  re  GROTRIAN'S  ESTATE. 

(Surrogate's  (>ourt,  New  York  County.    June,  1901.) 

1.  Rionr  TO  Dower— Testamentary  Protisioks. 

Where  a  testator  provided  by  his  will  for  an  application  of  a  certain 
annual  sum  for  the  support  of  bis  widow  during  her  life,  it  does  not  bar 
dower. 

&   RlOUTS  UKDER   WlX.!. 

Where  testjttor  provided  for  payment  of  an  annual  sum  for  the  sup- 
port of  his  wife  for  life,  and  it  exceeded  the  entire  income  of  the  per- 
sonalty and  of  the  real  estate  after  its  conversion  into  money  to  pay 
testator's  debts,  and  the  widow  was  incompetent,  the  balance,  after  pay- 
ment of  the  debts,  will  be  paid  to  the  executrix  of  the  testator  for  the 
purpose  of  producing  the  income  devised  to  the  wife. 
8.  Attorney's  Fees— Claims  against  Estate. 

Where  a  will  directs,  on  the  deatb  of 'the  widow,  that  the  estate  shall 
be  divided  among  collateral  heirs,  the  claims  of  their  attorneys  for  serv- 
ices rendered  in  the  arrangement  of  the  estate  will  not  be  considered 
while  the  widow  is  living. 

In  the  matter  of  the  estate  of  Christian  Grotrian.  Application  of 
the  executrix  for  a  distribution  of  the  proceeds  of  the  estate.  The 
will  provided  that  the  executors  apply  out  of  the  income  the  sum 
of  |325  every  three  months  for  the  benefit  of  testator's  wife,  to  be 
nsed  for  her  support,  and  gave  a  legacy  of  f  1,000  to  testator's  nieces. 
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and  provided  that  on  the  wife's  death  the  residuary  estate  should 
be  divided  among  certain  of  his  nieces  and  nephews.   Decree  entered. 

Application  of  the  executrix  of  Cbristlan  Grotrian,  deceased,  for  a  distri- 
bution of  the  proceeds  of  the  sale  of  hla  real  estate  for  the  payment  of  his 
debts.  The  second  clause  of  his  will  provided:  "I  direct  that  my  executors 
set  apart  and  apply  out  of  the  income  of  my  estate  the  sum  of  three  hun- 
dred and  fwenty-flve  dollars  every  three  months  for  the  benefit  of  my  wife, 
Louise  Grotrian,  which  sum  shall  be  used  for  the  care,  support,  and  main- 
tenance of  my  said  wife,  Louise  Grotrian,  during  her  life."  'Xbe  will  also 
gave  a  general  legacy  of  $1,000  to  Lbulse  Mundt,  his  niece.  It  also  directed 
that  after  the  death  of  his  wife  all  his  residuary  estate,  Including  realty, 
should  be  sold  and  divided  among  certain  of  his  nephews  and  nieces. 

John  E.  Brodsky,  for  executrix. 

Carter,  Hughes  &  Dwight  and  Aaron  Kahn,  for  residuary  legatees. 

Gratz  Nathian,  for  special  guardian. 

THOMAS,  S.  I  concar  in  the  opinion  of  Surrogate  Yamiun,  ren- 
dered when  this  matter  was  before  him,  that  on  the  face  of  the  will 
the  annuity  directed  to  be  paid  to  the  widow  does  not  bar  her  claim 
to  dower.  In  re  Grotrian's  Estate,  30  Misc.  Rep.  23,  62  N.  Y.  Supp. 
996.  At  that  time  an  order  was  made  appointing  appraisers.  A 
decree  was  thereafter  made  by  Surrogate  Fitzgerald  directing  a  sale 
of  part  of  the  real  estate  of  the  testator,  and  the  present  applica- 
tion is  for  a  decree  directing  as  to  the  disposition  of  the  proceeds 
of  such  sale.  The  widow  is  an  incompetent,  and  appears  by  her 
committee.  It  is  now  shown  that  the  amount  directed  to  be  paid 
to  the  widow  exceeds,  and  has  at  all  times  since  the  death  of  the 
testator,  in  1892,  exceeded,  the  entire  net  income  of  his  estate.  It 
is  not  now  necessary  to  determine  whether  this  payment  was  an 
annuity  or  a  trust  provision.  Cochrane  v.  Schell,  140  N.  Y.  516,  35 
N.  E.  971.  The  committee  of  the  widow  asks  that  an  order  be  made 
directing  him  to  execute  an  instrument  on  her  behalf,  electing  to 
take  from  the  proceeds  of  the  sale  of  the  property  sold  a  gross  sum 
equivalent  to  the  present  value  of  her  right  of  dower,  and  that  such 
gross  sum  be  paid  to  him,  leaving  the  balance,  if  any,  in  the  hands 
of  the  executrix  to  raise  further  income  for  her.  Such  an  order 
can  be  made  upon  proof  that  it  will  be  for  the  best  interest  of  the 
widow  (Code  Civ.  Proc.  §  2793),  and  if  her  right  of  dower  is  legally 
paramount  to  the  provision  for  her  contained  in  the  will.  I  must 
determine  both  of  these  questions  contrary  to  the  contentions  of 
counsel  for  the  widow's  committee.  The  annuity  or  trust  sum  di- 
rected to  be  paid  to  the  widow  is  in  fact,  though  not  so  expressed 
in  the  will,  a  gift  to  her  for  her  life  of  the  entire  income  of  the 
estate.  If  it  had  been  so  expressed  it  would  have  been  a  legal  bar 
to  all  claim  of  dower,  as  being  manifestly  inconsistent  with  dower. 
In  re  Zahrt,  94  N.  Y.  605.  She  is  to  have  the  entire  income,  and 
whetlier  her  title  thereto  is  in  part  because  of  the  will  or  in  jMirt 
independent  of  the  will  it  is  not  now  important  to  determine.  If 
she  has  the  full  income,  and  is  to  retain  it,  there  is  no  propriety  in 
giving  her  a  part  of  the  principal  in  lieu  of  a"  part  of  the  income 
not  given  up,  except  as  the  transaction  diminishes  the  estate  from 
which  income  is  to  be  obtained.    There  is  also  no  proof  that  such  a 
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disposition  would  be  to  the  interest  of  the  widow.  As  a  matter  of 
discretion,  I  will  not  permit  the  committee  to  execute  the  instru- 
ment accepting  a  gross  sum  out  of  the  estate.  I  also  agree  with 
Surrogate  Vamum  that  the  pecuniary  legacy  to  Louise  Mundt  is  not 
charged  upon  the  real  estate,  and  cannot  be  protected  in  this  pro- 
ceeding. In  re  Grotrian's  Estate,  supra.  The  fund,  after  payment 
of  the  amount  due  to  the  petitioner  and  the  costs  of  the  proceed- 
ing, will  be  directed  to  be  paid  over  to  the  executrix,  to  be  held, 
invested,  and  paid  out  in  pursuance  of  the  directions  contained  in 
the  will  of  the  testator  as  to  the  real  estate  from  which  said  fund 
was  derived.  The  rights  of  the  other  legatees  cannot  be  deter- 
mined until  they  become  due,  which  will  not  be  until  the  death 
of  the  widow.  For  this  reason  the  claims  of  counsel  for  such  lega- 
tees as  against  their  clients  cannot  be  enforced  in  this  proceeding. 
The  balance  of  the  claim  of  the  petitioner,  with  interest  and  his 
taxable  costs,  and  an  allowance  to  the  special  guardian  for  the  in- 
fant parties  not  exceeding  taxable  costs,  to  be  hereafter  fixed,  and 
the  taxable  disbursements  of  all  the  parties,  will  be  paid  out  of  the 
fund.  The  great  loss  caused  by  the  sale  and  the  necessary  costs 
of  this  proceeding  could  have  been  averted  by  a  small  sacrifice  on 
the  part  of  any  of  the  adult  parties  in  interest.  Without  attempt- 
ing to  apportion  the  fault,  I  will  refuse  any  costs,  except  a;9  above 
stated,  to  any  of  the  parties  in  interest.  Settle  decree,  and  tax 
costs  on  notice. 
Decreed  accordingly. 


(35  Misc.  Rep.  260.) 

In  re  UNION  TRUST  00.  OP  NEW  YOBS. 

(Surrogate's  Court,  New  York  County.    June,  1901.) 

X!zKODTOR  Acting  as  Tbdstbb— Commissions. 

Where,  under  a  will,  aa  executor  Is  expected  to  exercise  the  duties  of 
a  trustee  until  the  distribution  of  the  fund,  he  Is  entitled  to  commissions 
only  in  a  single  capacity,  and,  on  his  accounting  as  executor,  a  direction 
of  the  decree  that  the  balance  be  paid  over  to  him  as  executor  and  trus- 
tee does  not  entitle  blm  to  commissions  In  both  capacities. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  the  Union 
Trust  Company,  trustee  of  the  estate  of  Cteorge  P.  Lawrence.  Ap- 
plication for  double  commissions.    Denied 

Peckham,  Miller  &  King,  for  the  motion. 
Edwin  C.  Ward,  for  Lawrence  Crawford. 
William  B.  McNiece,  special  guardian,  opposed. 

THOMAS,  S.  The  trust  company,  on  the  settlement  of  the  decree, 
asks  for  commissions  as  trustee.  The  question  as  to  the  right  of  its 
predecessor  to  commissions  both  as  executor  and  trustee  was  raised 
on  the  accounting  leading  up  to  the  decree  of  September  20,  1897, 
and  was  decided  by  Surrogate  Fitzgerald  in  the  negative  by  a  mem- 
orandum published  in  the  New  Yorii  Law  Jonmal  on  August  6, 1897, 
In  which  Johnson  v.  Lawrence,  95  N.  Y.  154,  and  McAlpine  v.  Potter, 
126  N.  Y.  286,  27  N.  E.  475,  were  cited  as  controlling  authorities.    In 
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the  proposed  decree  then  submitted  the  allowances  for  double  com- 
missions asked  for  were  stricken  out  by  Surrogate  Fitzgerald,  and 
the  erasures  noted  by  him.  The  provision  to  the  effect  that  the  bal- 
ance of  the  estate  then  remaining  should  be  paid  over  to  the  trust 
company  as  "executor  and  trustee"  did  not  create  rights  which  did 
not  exist  independently  of  it.  It  is  plain  that  the  surrogate  did  not 
intend  to  determine  anything  directly  to  the  contrary  of  his  carefully 
prepared  memorandum,  or  to  make  a  decree  intended  to  form  a  foun- 
dation for  double  commissions  which  he  bad  concluded  that  he  had 
no  power  to  grant.  Whatever  his  intent  may  have  been,  the  decree 
did  not  have  the  effect  of  changing  in  any  way  the  legal  rights  of  the 
executor  or  trustee  to  compensation.  McKie  v.  Clark,  3  Dem.  Sur. 
380.  The  decree  of  September  8, 1900,  on  the  accounting  of  the  trust 
company  then  made,  awards  full  commissions  to  the  executor,  both 
for  receiving  and  paying  out,  and  directs  it  to  pay  the  estate  to  itself 
as  trustee,  and  discharges  it  as  executor.  The  attention  of  the  sur- 
rogate does  not  appear  to  have  been  called  to  the  fact  that  this  was 
in  direct  contravention  to  his  decision,  and  it  was  not  effectual,  any 
more  than  was  the  previous  decree,  to  vest  in  the  executor  or  trus- 
tee a  right  to  commissions  not  given  by  law.  McKie  v.  Clark,  supra; 
Bacon  v.  Bacon,  4  Dem.  Sur.  5,  12.  I  concur  with  Surrogate  Fitz- 
gerald in  his  conclusion  that  no  commissions  can  be  awarded  as  trus- 
tee for  any  service  rendered  by  the  executor  under  the  will  of  the 
testator.  Full  commissions  as  executor  have  already  been  paid,  and 
no  further  commissions  can  now  be  allowed  except  on  income  op  oth- 
er increase  received  subsequent  to  the  last  accounting. 
Decreed  accordingly. 


(35  Misc.  Rep.  a09.) 

BARRY  et  aL  v.  WINKIiB. 

(City  Court  of  New  York,  Gteneral  Term.    Blay,  1901.) 

OOSTB— SHOBT-CAtrSE  CALENDAR. 

Where  a  cause  Is  put  upon  a  short-cause  calendar,  and  is  not  tried 
within  an  hour,  and  is  tlierefore  ordered  to  the  general  calendar,  the  trial 
court  may  impose  costs  for  failing  to  complete  the  trial  within  the  hour 
upon  the  parties  putting  the  case  on  such  calendar. 

Appeal  from  trial  term. 

Action  by  Benjamin  C.  Barry  and  others  against  Adolph  Winkle. 
From  an  order  of  the  trial  term  for  short  causes  ordering  plaintiffs 
to  pay  t45  and  costs,  plaintiffs  appeal.    AfBrmed. 

Attorneys  of  the  parties  had  stipulated  that  plaintiffs  should  move  to  put 
the  case  on  the  short-cause  calendar,  defendant  waiving  all  costs  arising 
from  the  denial  of  the  motion  or  from  the  restoration  of  the  cause  to  the 
general  calendar,  If  not  tried  within  the  time  allowed.  Defendant's  attorney 
thereafter  withdrew  the  stipulation,  and  refused  to  be  bound  by  it,  though 
plaintiffs  had  noticed  the  motion. 

Argued  before  FITZSIMONS,  0,  J.,  and  DELBHANTY  and 
SCHUCHMAN,  JJ. 
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BuIIowa  &  Bullowa  (Ferdinand  E.  M.  Bollowa,  of  counsel),  for 
appellants. 
Thomas  M.  Rowlette  (John  A.  Straley,  of  counsel),  for  respondent. 

PEIR  CURIAM.  There  was  no  waiver  of  the  costs  in  question  bj 
the  defendant.  The  order  appealed  from,  imposing  f45  costs,  wa£ 
proper.  The  case  was  on  the  short-cause  calendar,  and  upon  its 
trial  the  parties  hereto  had  the  right  to  one  hour.  If,  at  tiie  end 
of  that  time,  the  court  deemed  it  proper,  he  might  order  the  case 
upon  the  general  calendar.  The  case  did  take  over  one  hour  to  try, 
and,  in  pursuance  of  the  power  vested  in  him,  the  trial  justice  or- 
dered it  to  the  general  CEdendar,  and  directed  the  plaintiEEs  to  pay 
the  defendant  f 45  costs  for  their  failure  to  try  the  case  in  the  time 
limited.  The  power  of  the  court  to  impose  reasonable  costs  in  such 
instances  has  never,  to  our  knowledge,  been  questioned.  Even  the 
plaintiffs'  attorney  concedes  the  power  of  the  trial  justice  to  do  so. 
See  stipulation  in  the  case.  The  plaintiffs,  in  having  this  case 
placed  on  the  short-cause  calendar,  thus  giving  them  an  earlier  trial 
than  other  litigants,  having  issues  of  even  date,  were  the  recipients 
of  a  favor.  Their  failure  to  do  as  required  by  the  order  granting 
them  such  favor,  to  wit,  to  dispose  of  their  case  within  one  boar, 
created  partly  the  disfavor  of  the  court,  which  was  properly  ex- 
pressed in  this  instance  by  the  imposition  of  the  costs  in  question, 
which  were  not  unreasonable,  or  a  violation  of  sound  discretion. 
The  order  appealed  from  is  afiQrmed,  with  costs. 

Order  afiQrmed,  with  costs. 


PEOPLE   T.   RADT   et  aL 

(Court  of  Oen«^  Sessions,  New  Tork  County.    October  80,  1900.) 

OoNSPiRACT— Boycott— FoBcit. 

One  of  defendants  at  a  meeting  of  a  labor  union  said,  "We  must  rain 
the  business  of"  complainant,  and  moved  the  appointment  of  a  commit- 
tee. The  other  defendant  seconded  the  motion,  and  they  were  appointed. 
A  circular  reciting  certain  alleged  facts  by  way  of  inducement,  and  end- 
ing, "Therefore  we  appeal  to  every  member,  to  every  religious  and  Justly 
thinking  person,  to  only  buy  goods"  from  others,  was  distributed;  and 
defendants  put  up  posters  with  the  words:  "Scab  Labor!  Don't  Pat- 
ronize [the  complainant]!  Scab  Labor!  556  Cortlandt  Avenue."  BM, 
that  such  words  and  acts  did  not  violate  Pen.  Code,  §  168,  snbd.  5,  provid. 
Ing  that  If  two  or  more  persons  conspire  to  prevent  another  from  exer^ 
cising  a  lawful  calling  by  force,  threats,  or  intimidation,  each  Is  guilty 
of  a  misdemeanor,  since  no  force  was  used  or  threatened  by  defend- 
ants. 

Fritz  Radt  and  August  Burkhard  were  placed  on  trial  under  indict- 
ment for  conspiracy.    Verdict  of  not  guilty  directed  by  the  courL 

J.  Lindsay  Gtordon,  Asst.  Dist.  Atty.,  for  the  Peo^e. 

Alfred  Steckler,  for  defendants. 
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FOSTER,  J.  (charging  jury).  A  motion  was  made  last  night,  im- 
mediately before  the  adjournment  of  the  court,  that  the  court  advise 
you  to  acquit  the  defendants.  Now,  the  defendants  have  been  com- 
mitted for  trial  under  subdivision  5  of  section  168  of  the  Penal  Code. 
That  section  has  been  read  to  you,  so  that  you  are  familiar  with  it. 
The  law  further  provides  that  the  court  may  advise  the  jury  to  acquit 
at  any  time  after  the  evidence  on  one  side  is  before  the  jury,  so  that 
the  court  may  at  any  time  dismiss  a  case  if  facts  sufQcient  to  consti- 
tute the  crime  alleged  have  not  been  proven,  or  if,  as  a  matter  of  law, 
there  is  a  reasonable  doubt  of  the  guilt  of  the  defendants,  or,  in  the 
interest  of  public  justice,  the  court  may  advise  the  jury  to  acquit. 
In  granting  this  motion,  which  I  am  about  to  do,  and  in  advising 
you  to  acquit  the  defendants,  I  ought  to  say  to  you,  in  the  presence  of 
the  defendants,  that  the  granting  of  the  motion  is  not  in  the  nature 
of,  and  not  to  be  construed  as,  a  justification  of  their  conduct.  I  am 
inclined  to  believe  that  their  conduct  is  open  to  certain  criticism, 
and  possibly  to  a  prosecution  under  other  sections  of  our  Penal  Code; 
but  the  charge  here  is  one  of  conspiracy,  and,  in  my  judgment,  under 
the  decisions,  that  crime  is  not  made  out.  The  crime  of  conspiracy 
is  defined  as  follows: 

"If  two  or  more  persons  conspire,  and  the  conspiracy  consists  In  the  un- 
lawful combination  or  agreement,  either  (1)  to  commit  a  crime,  or  (2)  falsely 
and  maliciously  to  Indict  another  for  a  crime  or  trial  or  arrest  for  a  crime, 
to  procure  another  to  be  complained  of;  (3)  falsely  Institute  or  threaten  an 
action  or  special  proceeding,  or  (4)  to  cheat  and  defraud  another  of  prop- 
erty by  any  means  ■which  are  themselves  criminal  or  which,  If  executed, 
would  amount  to  a  cheat,  or  to  obtain  money  or  any  other  property  by  false 
pretenses;  or  (5)  to  prevent  another  from  exercising  a  lawful  trade  or  call- 
ing, or  doing  any  other  lawful  act,  by  force,  threats,  intimidation  or  by  In- 
terfering or  threatening  to  Interfere  with  tools,  implements  or  proi)erty  be- 
longing to  or  used  or  through  the  use  or  employment  thereof;  or  (0)  to  com- 
mit any  act  injurious  to  the  public  health,  public  morals  or  to  trade  or  com- 
merce, or  for  the  perversion  or  obstruction  of  Justice  or  with  due  adminis- 
tration of  the  laws;  each  of  .them  is  gnllty  of  a  misdemeanor." 

The  evidence  of  the  conspiracy — that  is  to  say,  of  the  meeting  of 
the  minds  of  these  alleged  conspirators — is  that,  at  a  meeting  of  a 
labor  union  to  which  they  belonged,  one  of  these  defendants  arose 
and  said  (and  what  he  said,  I  believe,  was  said  in  the  Cterman  lan- 
guage): 

"We  must  niln  the  business  of  [the  complaining  witness],  who  is  opiMsed 
to  orgnnized  labor.  So  loug  as  be  continues  in  business,  organized  labor  can- 
not exist  in  this  community." 

He  then  moved  for  the  appointment  of  a  committee,  and  the  two 
defendants  were  appointed  members  of  that  committee.  The  other 
defendant  seconded  the  motion. 

Now,  that,  as  I  remember  it,  is  the  only  evidence  of  the  con- 
spiracy. In  order  to  establish  a  conspiracy,  there  must  be  an  intro- 
duction in  evidence  of  testimony  of  some  overt  act,— evidence  of 
something  done  in  support  of  this  meeting  of  minds;  that  is,  conspir- 
ing together.  It  is  claimed  on  the  part  of  the  people  that  the  overt 
acts  complained  of  consisted,  first,  in  the  distribution  among  the 
members  of  the  labor  union  of  a  circular  letter,  which  they  were 
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expected  to  further  distribute.  Now,  that  circular  Letter  is  both  in 
German  and  English.  It  contains  statements  purporting  to  be  gtate- 
menta  of  fact  As  to  whether  they  are  or  not,  we  are  not  concerned, 
but  they  are  made  by  way  of  inducement.  The  circular  ends  with 
this:  "Therefore  we  appeal  to  every  member,  to  every  religious 
and  justly  thinking  person,  to  only  buy  goods,"  etc.,  from  others. 
That  is  one  of  the  overt  acts.  The  other  of  the  overt  acts  consists 
in  the  posting  up — which  is  brought  home  to  the  defendants — of 
small  posters  having  on  them  the  words:  "Scab  I^bor!  Don't  Pat- 
ronize [the  complaining  witness]!  Scab  Labor!  556  CJortlandt  Ave- 
nue." The  question,  then,  is  whether  these  acts  and  whether  this 
conspiracy  are  punishable  under  subdivision  5  of  section  168.  Now, 
there  is  no  force  used,  there  is  no  threat,  there  is  no  intimidation; 
nor  do  these  acts  tend  to  interfere,  nor  do  they  threaten  to  interfere, 
with  the  implements  or  property  used  by  or  in  the  employ  of  the  com- 
plainant; so  that  it  seems  to  me,  gentlemen,  the  case  is  not  made 
out  against  these  defendants.    Our  court  of  appeals  says: 

"One  may  refuse  to  deal  with  a  firm  because  of  a  belief  that  It  does  not 
give  honest  compensation  for  labor,  and  may  ask  his  friends  or  the  public 
to  do  the  same  thing,  and  the  conduct  may  do  injury  to  the  public  witliout 
thereby  becoming  Illegal." 

I  have  examined  all  the  cases  that  the  learned  counsel  have  re< 
ferred  me  to,  and  I  find  there  is  an  element  of  force  or  intimidation 
in  each  of  the  cases  in  which  convictions  have  been  had.  In  this 
case  [indicating  paper]  it  seems  to  me  that  the  question  involved  on 
the  part  of  the  court  of  appeals  was  a  request  not  to  deal  with  a  firm 
which  did  not  give  honest  compensation  for  labor.  Now,  we  are  not 
concerned  here  with  the  question  whether  honest  compensation  was 
given  to  labor.  It  seems  to  me  that  labor  has  a  right  to  organize ; 
that  labor  has  the  right  to  appeal  to  the  community,  and  say,  "Don't 
patronize  this  man,  because  he  does  not  sympathize  with  organized 
labor."  I  take  it  that  the  word  "scab"  is  one  which,  in  the  language 
of  the  court  of  appeals,  means  that  a  person  does  not  give  honest 
or  fair  compensation  for  labor.  It  is  a  word  that  perhaps  has  a  cer- 
tain objectionable  character,  and  is  a  word  that  perhaps  people  gen- 
erlly  would  use  in  that  sense.  So,  gentlemen,  for  these  reasons,  and 
that,  no  conviction  is  sought  under  subdivision  6  of  this  section  of 
the  Penal  Code, — and,  if  conviction  is  sought  under  that  subdivision, 
it  would  be  a  variance, — I  am  constrained  to  grant  the  motion  of  the 
defendants'  attorney;  and  for  those  reasons,  gentlemen,  I  advise  you 
to  acquit  the  defendants  of  the  charge  made  against  them. 

The  Jury  thereupon  returned  a  verdict  of  not  guilty. 
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(63  App.  Dlv.  496.) 

In  re  VAN  DB  VEEB. 

(Supreme  Court,  Appellate  DlviBlon,  Fourth  Department    Jnly  23,  19014 

BxKcnroBS  and  Adhiristbatorb— Aococntb— Courbbi,  Febb— Lossbb. 

Where  an  executor  and  trustee  under  a  will  keeps  no  regular  account 
of  receipts  and  expenditures,  but  enters  the  same  from  time  to  time  In  a 
small  pocket  memoraudum  book,  many  being  made  with  a  .lead  pencil, 
and  having  become  so  far  obliterated  as  to  require  the  aid  of  a  magnify- 
ing glass  to  decipher  the  same,  counsel  fees  In  preparing  the  executor's 
account,  and  losses  resulting  from  the  manner  of  keeping  the  same,  wlU 
be  charged  to  the  executor  on  the  flnal  accounting. 

Appeal  from  enrrogate's  court,  Onondaga  conaty. 

Proceedings  in  the  matter  of  the  final  judicial  settlement  of  the 
accounts  of  Heniy  Van  De  Veer,  as  executor  and  trustee  under  the 
last  will  and  testament  of  Sarah  A.  Bector,  deceased.  Exceptions  to 
the  account  were  filed  by  William  James,  as  executor  of  the  estate  of 
Eliza  Brenn,  deceased,  and  by  John  E.  Rector,  a  legatee  of  deceased 
testatrix.  From  a  decree  confirming  the  report  of  the  referee  set- 
tling the  accounts,  such  executor  and  trustee  appeals.    Modified. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRENQ,  WIL- 
LIAMS,  and  EUMSEY,  JJ. 

J.  W.  Shea,  for  appellant 
John  L.  Seager,  for  respondent. 

ADAMS,  P.  J.  This  is  an  appeal  from  a  decree  of  the  surrogate's 
court  of  the  county  of  Onondaga,  entered  upon  the  report  of  a  ref- 
eree in  a  proceeding  for  the  judicial  settlement  of  the  accounts  of 
Henry  Van  De  Veer  as  executor  and  trustee  under  the  last  will  and 
testament  of  Sarah  Ann  Rector,  deceased.  The  executor  filed  his 
account,  together  with  a  petition  for  final  judicial  settlement,  on  the 
Ist  day  of  August,  18!>9.  Thereafter  two  amendatory  and  supple- 
mentary accounts  were  filed  by  him,  to  which  objections  were  duly 
raised  by  one  William  James,  as  executor  of  the  estate  of  Eliza  Brenn, 
deceased,  and  also  by  John  £.  Rector,  a  legatee  of  the  deceased  tes- 
tatrix. Sarah  Ann  Rector  died  in  18)38,  seised  of  real  property  con- 
sisting of  two  houses  and  lots,  situate  in  the  city  of  Syracuse,  and 
also  possessed  of  certain  personal  property,  aggregating  in  value  the 
sum  of  f  1,829.  She  left  a  will  devising  this  property  to  Henry  Van 
De  Veer,  in  trust  for  the  following  purposes,  viz.:  (1)  To  receive 
the  rents  and  profits  of  all  the  property,  both  real  and  personal;  to 
pay  one-third  of  the  net  income  arising  therefrom  to  Eliza  Brenn  dur- 
ing her  life,  and  two-thirds  thereof  to  John  E.  Rector,  and  after  the 
death  of  Eliza  Brenn  to  employ  the  entire  net  income  to  the  use  and 
benefit  of  John  E.  Rector;  and  (2)  to  turn  over  one-third  of  the  real 
and  personal  property  to  John  E.  Rector  upon  his  arriving  at  the  age 
of  21  years  in  any  event,  and  in  the  discretion  of  the  executor  and 
trustee  to  turn  over  the  entire  estate  to  him  at  that  time  or  to  hold 
two-thirds  thereof  until  John  E.  Rector  became  25  years  of  age. 
Eliza  Brenn  died  October  10,  1897,  and  John  E.  Rector  became  21 
years  of  age  on  the  2d  day  of  August,  1899.  The  appellant  account- 
ed for  his  transactions  as  acecutor  on  September  1,  1889,  and  a  ju- 
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dicial  settlement  of  his  accounts  was  then  had,  the  decree  therein 
being  entered  September  26,  1889,  since  which  time  no  accountings 
were  had  until  this  proceeding  was  commenced  in  August,  1899.  The 
estate  of  Mrs.  Rector  was  a  very  simple  one  to  manage,  the  entire 
dutj  of  the  executor  and  trustee  being  rirtuallj  to  keep  the  real  es- 
tate in  repair  and  tenantable,  attend  to  the  renting  thereof,  to  col- 
lect the  rents,  and  turn  the  proceeds  orer  to  the  beneficiaries  after 
the  payment  of  taxes,  improvements,  and  other  necessary  exp«iises. 
It  appears,  however,  that  the  executor  was  exceedingly  lax  in  his 
methods  of  administration;  that  he  kept  no  regnlar  account  of  re- 
ceipts and  expenditures,  but  entered  the  same  from  time  to  time  in 
small  pocket  memorandum  books,  many  of  the  entries  being  made 
with  a  lead  pencil,  and  portions  of  them  having  become  so  far  oblit- 
erated as  to  require  the  aid  of  a  magnifying  glass  in  order  to  deci- 
pher the  same.  Much  of  the  time  conseqnen^y  consumed  upon  the 
accounting  was  rendered  necessary  by  this  very  informal  and  care- 
less method  of  bookkeeping.  And,  while  the  good  faith  and  integ- 
rity of  the  executor  are  not  questioned,  the  learned  referee  deemed  it 
proper,  in  view  of  the  negligent  manner  in  which  the  trust  was  exe- 
cuted, to  disallow  some  portion  of  the  claim  for  counael  fee  in  pre- 
paring the  executor's  account,  and  also  to  charge  the  executor  with 
some  losses  which  apparently  resulted  from  the  same  cause.  "We 
think  the  learned  referee  was  clearly  justified  in  adopting  this  course, 
for  the  law  not  only  exacts  good  faith,  but  also  reasonable  care  and 
due  diligence,  upon  the  part  of  a  trustee  in  the  manag^nent  of  a 
trust  estate;  and,  if  any  loss  results  from  a  breach  of  duty  in  this 
regard,  the  trustee  is  chargeable  therewith.  Litchfield  v.  White,  7 
N.  Y.  438,  57  Am.  Dec.  534;  In  re  Cornell,  110  N.  Y.  351,  18  N.  E. 
142.  As  the  result  of  the  accounting  conducted  upon  this  theory,  it 
was  found  by  the  referee  that  there  was  due  from  the  executor  to 
the  estate  the  amount  of  f767.87,  and  to  this  conclusion,  as  well  as 
to  the  several  findings  of  fact  upon  which  it  was  based,  exceptions 
were  duly  taken  by  the  appellant.  These  exceptions  present  simply 
questions  of  fact,  and,  after  a  careful  examination  qf  the  evidence, 
we  are  persuaded  that  in  each  instance  where  issue  is  taken  with  a 
finding  of  the  referee  there  is  ample  evidence  to  sustain  such  find- 
ing. But,  on  the  other  hand,  we  have  discovered  that  the  learned 
referee  has  committed  errors  of  an  arithmetical  character;  in  other 
w^ords,  that  the  figures  and  computations  upon  which  he  bases  his 
conclusions  are  not  altogether  accurate.  The  most  serious  of  these 
errors  arises  out  of  the  credit  given  to  the  executor  for  disbursements 
made  by  him  in  the  course  of  his  administration  of  the  estate.  These 
disbursements  covered  a  number  of  pages  of  the  printed  record,  and, 
according  to  the  figures  of  the  referee,  amount  in  the  aggregate  to 
the  sum  of  f  6,604.41.  We  have  gone  over  these  figures  in  detail, 
and  with  great  care,  and  discover  that  the  aggregate  amount  of  dis- 
bursements should  be  the  sum  of  {7,037.55,  instead  of  the  amount 
found  by  the  referee.  There  is  also  an  error  of  flO  in  adding  the 
three  items  of  expenses  and  commission,  which  ^ould  be  credited 
to  the  executor.  These  two  errors  make  a  difference  in  favor  of  the 
executor  of  the  sum  of  $443.14,  which,  deducted  from  the  amount 
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fouBd  dne  the  estate  by  the  referee,  would  leave  that  amount  |324.73, 
instead  of  ^67.87.  In  all  other  respects  the  findings  and  conclu- 
sions oif  the  referee  »nd  the  decree  of  the  surrogate's  ooort  entered 
thereon  meet  with  our  approval.  The  decree  appealed  from  should, 
therefore,  he  modified  by  deducting  from  the  amount  found  due  the 
estate  of  Barah  Ann  Rector,  deceased,  the  sum  of  f443.14,  and,  as 
thus  modified,  affirmed,  without  costs  of  this  appeal  to  either  party. 
All  coneur. 


(64  App.  Dir.  184.) 

RAOEB  T.  DBLA.WABXI,  It.  A  W.  R.  CO. 

(Supreme  Court,  AppeHate  Dirlaloii,  Fourth  Department    Jtdy  28,  1901.) 

ArFSAi>— IsanEB  hot  Pbksbnted  in  I'Siaij  Coust. 

Where,  In  an  action  by  an  employ*  for  tnJnrieB,  the  controverted  Issue 
la  whether  defendant  had  famished  raltable  planks  avaUabl»  to  Its  work- 
men for  temporary  atnglag.  It  is  too  late  to  inject  Into  tiie  eaee  on 
appeal  a  claim  that  such  temporaty  trtaglng  was  not  ceoatruGted  witbhi 
the  requirements  of  the  labor  law. 

Appeal  from  trial  term,  Erie  county. 

Action  by  Joseph  Hager  against  the  Delaware,  Lackawanna  ft 
Western  BaUroad  C!ompany.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Argued  before  ADAMS»  P.  J.,  and  MelMSHAS,  ^BINa,  WIL- 
LIAMS, and  BTJMSEY,  JJv 

Minor  K  Johnston  and  H.  Ford  White,  for  appellant. 
Louis  L.  Babcoclc,  for  respondent. 

SPHINO,  J.  This  action  was  commenced  February  28,  1900,  to 
recover  for  injuries  alleged  to  have  been  sustained  by  tie  plaintiff  by 
reason  of  the  negligence  of  the  defendant.  The  plaintiff  is  a  car- 
penter, and  a  skilled  car  repairer,  and  had  been  at  work  in  that 
capacity  for  the  defendant,  prior  to  the  accident,  for  more  than  four 
years.  The  defendant  operated  a  shop  for  the  repair  of  cars,  which 
was  300  feet  by  150  feet,  and  about  30  feet  in  height.  There  were 
in  the  building  three  parallel  repair  tracks,  the  distance  between 
each  being  13  feet.  On  each  side  of  each  track  was  a  permanent 
scaffolding,  suspended  by  rods  from  the  roof  of  the  building,  reach- 
ing to  within  10  feet  of  tie  floor.  Each  track  would  hold  seven  cars, 
and  the  workmen  stood  upon  this  scaffolding  while  engaged  in  re- 
pairing the  sides  and  roofs  of  the  cars.  If  it  was  necessary  to  work 
upon  5ie  end  of  a  car,  a  temporary  staging  was  provided  by  laying 
planks  across  the  stationary  scaffolding  at  the  end  of  the  car  on 
which  the  repairs  were  to  be  made.  This  method  of  doing  the  work 
had  been  carried  on  for  20  years,  and,  so  far  ab  appears,  without  in- 
jury to  any  employ^.  The  planks  for  the  temporary  scaffold  were 
obtained  from  a  lumber  shed  opposite  the  car  shop,  and  in  which  was 
kept  an  abundance  of  suitable  planks  for  this  purpose.  The  men 
who  were  doing  the  repairing  got  the  planks  when  necessary,  and 
bridged  the  11  feet  of  space  between  the  permanent  scaffolds.  On 
the  morning  of  February  17,  1900,  the  plaintiff,  with  three  other 
men,  was  engaged  In  repairing  cars  for  the  defendant.    About  9 
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o'clock  in  the  morning  he  was  directed  bj  the  foreman  to  go  to  work 
on  the  roof  of  a  certain  car,  and  a  plank  had  already  been  laid  across 
at  the  end  of  the  car,  resting  on  the  permanent  scaffolds,  making 
the  place  for  the  plaintiff  to  stand  on  to  do  the  work.  Brown,  the 
foreman,  was  on  this  plank,  and  the  plaintiff,  with  two  others, — 
making  four  in  all, — got  upon  it  with  him,  and  they  were  at  work 
putting  tin  on  the  roof  of  the  car  when  the  plank  broke,  precipitating 
them  to  the  ground,  and  dislocating  and  bruising  plaintiff's  ankle. 
The  question  sharply  contested  was  as  to  the  condition  of  the  plank 
upon  which  plaintiff  and  his  fellow  workmen  were  standing  at  the 
time  it  broke.  It  was  a  pine  plank,  about  2  inches  thick,  and  12 
to  14  feet  in  length,  and  the  plaintiff's  evidence  tended  to  show  it  was 
decayed  on  the  under  side  as  it  l^y  on  the  scaffolding;  while  the 
defendant's  witnesses  testified  it  was  sound,  and  the  break  was 
clean  cut,  and  not  due  to  any  defect  in  the  plank.  That  question 
was  submitted  to  the  jury,  and  the  verdict  establishes  that  the 
plank  was  sonnd.  In  view  of  the  testimony  that  was  uncontra- 
dicted, I  think  that  the  plaintiff  did  well  in  getting  his  case,  in  this 
aspect  of  it,  anyway,  to  the  jury  at  all.  It  had  been  the  unvarying 
practice  of  the  men  to  get  and  place  in  position  the  planks  when- 
ever they  were  required  in  carrying  on  the  work.  The  master  per- 
formed its  duty  by  providing  those  suitable  for  the  purpose.  The 
plaintiff  was  a  skilled  workman,  familiar  with  the  manner  of  doing 
the  work,  and  the  men  engaged  with  him  were  his  co-employes;  and, 
if  a  defective  plank  was  taken,  when  there  were  others  appropriate 
for  the  work,  the  oversight  or  carelessness  was  that  of  a  fellow  work- 
man, for  which  the  defendant  is  not  responsible.  Placing  the  plank 
in  position  was  a  mere  detail  of  the  work,  and  the  fact  that  plaintiff 
went  upon  it  under  the  direction  of  the  foreman  does  not  charge  the 
defendant  with  liability  for  the  injury  inflicted  upon  the  defendant 
by  the  plank  breaking,  even  though  it  may  have  been  unsound.  Kif- 
fin  v.  Wendt,  39  App.  Div.  229,  57  N.  Y.  Supp.  109;  Kimmer  v. 
Weber,  151  N.  Y.  417,  45  N.  E.  860.  The  manner  of  doing  the  worit 
on  this  occasion  was  precisely  the  same  as  had  been  in  vogue  in 
this  shop  for  many  years.  There  is  no  claim  that  the  plank  was 
placed  any  differently,  or  that  the  staging  it  made  was  less  in  width, 
than  was  usual,  and  the  only  criticism  is  that  it  was  not  a  sound 
plank.  Again,  the  undisputed  evidence  shows  that  it  was  a  rule 
of  the  defendant  of  long  standing  that  no  more  than  two  men  should 
be  upon  one  of  these  planks  at  the  same  time,  and  the  plaintiff  was 
aware  of  this  rule.  Yet  this  plank  was  loaded  down  with  four  men 
at  the  time  of  the  accident.  The  fact  that  plaintiff  was  there  by 
order  of  his  immediate  superior  does  not  operate  to  make  the  de- 
fendant liable,  as  he  knew  the  direction  was  in  open  disregard  of 
its  rule. 

The  principal  point  urged  by  the  appellant  is  that  this  temporary 
staging  was  not  constructed  in  compliance  with  the  requirements 
of  the  labor  law  (sections  18,  19,  c.  415,  Laws  1897).  Section  18  of 
that  act  imposes  the  duty  upon  the  master — and  it  is  a  power  that 
cannot  be  delegated — ^to  furnish  and  erect  suitable  scaffolding  for 
his  men :  and  by  section  19  it  "shall  be  so  constructed  as  to  bear  four 
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timea  the  maximum  weight  required  to  be  dei>endent  therefrom  or 
placed  thereon."  That  what  before  this  enactment  had  been  con- 
strued to  be  a  mere  detail  of  the  work  is  now  an  absolute  duty  rest- 
ing upon  the  master.  See  McLaughlin  v.  Eidlitz,  50  App.  Div.  518, 
64  N.  Y.  Supp.  193;  Stewart  v.  Ferguson,  164  N.  Y.  553,  58  N.  E. 
662.  There  has  been  no  motion  for  a  new  trial  in  this  case,  and 
the  only  question  for  us  to  consider  is  the  exceptions,  and  ascer- 
tain if  the  plaintiff  has  an  exception  which  raises  the  point  now 
urged  upon  us.  The  court  states  in  his  main  charge  that  the  plain- 
tiff had  no  right  to  assume  the  scaffolding  was  safe,  and  this  was 
excepted  to,  and  certainly  that  does  not  raise  the  question.  The 
next  is  the  request  relating  to  latent  defects  about  which  there  was 
no  proof,  and  the  labor  law  was  not  then  in  the  mind  of  the  counsel. 
And  the  last  exceptions  pertain  to  the  capacity  in  which  Brown, 
the  foreman,  was  acting  at  the  time, — ^whether  a  co-employ6;  also 
as  to  the  effect  of  his  direction  to  the  plaintiff  to  go  upon  the  staging. 
There  is  nothing  in  any  of  the  requests  containing  a  hint  to  the 
trial  judge  that  the  counsel  was  seeking  to  recover  because  of  the 
failure  of  the  defendant  to  meet  the  conditions  imposed  upon  it  by 
the  statute  mentioned.  The  action  was  commenced  and  tried 
throughout  without  any  intimation  that  any  different  liability  at- 
tached to  the  defendant  than  would  have  been  applicable  had  this 
statute  never  been  enacted.  Upon  the  trial  the  controverted  ques- 
tion of  fact  was  whether  the  defendant  had  furnished  suitable  planks 
available  to  its  workmen  for  the  temporary  staging.  Had  it  ful- 
filled its  duty  to  the  plaintiff  by  providing  a  proper  place  for  him 
to  do  the  work  which  it  assigned  him  to  perform?  After  having 
tendered  that  issue,  and  been  unsuccessful,  it  is  too  late  for  the 
plaintiff  upon  this  appeal  to  inject  into  his  case  another  distinct 
element  adding  to  the  liability  of  the  defendant,  and  which  it  has 
never  been  called  ux>on  to  meet.  Where  a  case  has  been  tried  upon 
a  definite  line,  the  appellate  court  cannot  grant  a  new  trial  upon 
the  assumption  that  the  plaintiff  might  have  succeeded  had  ano&er 
theory  been  adopted,  but  which  was  not  suggested  upon  the  trial. 
The  judgment  should  be  afDrmed,  with  costs  to  the  respondent. 
Judgment  affirmed,  with  costs.    All  concur. 


(64  App.  DIv.  150.) 

WAI/TEBS  r.  STRAOUSE  RAPID-TRANSIT  RT.  OO. 

(Sapreme  Court,  Appellate  Division,  Fourth  Department    July  23,  1901.) 

NsaLiOENCK— Persokai.  Injubibs— Elbotbic  Wibbb— Evidbkcb. 

Plaintiff  testified  that  while  riding  a  bicycle  on  the  street  he  received 
a  severe  electric  shock  from  a  falling  strain  wire  connected  with  de- 
fendant's trolley  wlra  Defendant's  linemen  testified  that  the  broken 
wire  was  not  charged,  and  that  they  mended  It  with  their  bare  hands, 
and  the  manner  of  Its  attachment  to  the  trolley  wire  tended  to  show 
that  It  could  not  have  been  charged.  The  testimony  of  electricians  was 
that  plaintifl  could  not  have  received  a  shock  therefrom  while  riding  a 
robber-tire  wheel  on  a  dry  asphalt  pavement.  BtUt  that  a  verdict  for 
plaintiff  could  not  etand. 

Appeal  from  trial  term,  Onondaga  county. 
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Action  Toy  Oiarles  Walters  against  the  Syracuse  Bapid-Transit 
Bailway  Ck>mpany.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Beversed. .  

Argued  before  ADAMS,  P.  J.,  and  McLBNNAN,  SPBINa,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

Charles  E.  Spencer,  for  appellant. 
John  £L  McCrahon,  for  respondent. 

SPRINO,  J.    The  plaintiff  claims  to  have  been  injured  by  coming 
in  contact  with  a  suspended  wire  charged  with  electricity,  belonging 
to  the  defendant,  and  forming  a  part  of  its  street-railway  system  in 
the  city  of  Syrficnse.    The  story  of  the  plaintiff  is  that  on  the  17th 
day  of  June,  189S,  while  he  was  riding  his  bi<:ycle  along  North  Salina 
street,  in  that  city,  and  while  near  tlw  school  building  known  as  the 
"Sacred  Heart  School,"  a  wire  fell,  "striking  me  in  the  right  eye  and 
on  the  left  wrist,  throwing  me  to  the  pavement,  and  burning  my  eye 
and  on  the  left  wrist    *    *    *    I  received  a  shock  throwing  me  off 
my  wheel."    There  was  a  piece  of  strain  wire  connecting  with  the 
trolley  wire,  and  reaching  to  an  iron  post  in  front  of  the  school  build- 
ing.   Plaintiff,  in  describing  it,  said:    "It  laid  on  the  pavement,  and 
the  other  end  was  dangling  up  in  front  of  me,  hanging  from  the 
trolley  wire."    Oontiauing  his  narration,  he  testified  that  he  went 
to  his  home,  riding  his  wheel,  bat  alighting  and  resting  on  the  way; 
that  his  heart  pained  him  from  the  first;  that  after  about  two  weeks 
Dr.  Moore  was  called,  and  has  treated  him  since.     The  only  witness 
who  tends  to  support  his  daim  as  to  the  cause  of  the  accident  is  a 
barber  named  B^and,  whose  shop  was  on  this  street  near  where 
the  plaintiff  claims  the  accident  occurred.    Benaud  testified  he  saw 
a  man  fall  violently  at  this  time  on  the  place  indicated  by  the  plain- 
tiff as  that  of  the  injury.    He  noticed  one  piece  of  wire  "hanging 
down    •    •    •    about  in  the  middle  of  the  first  track  north.    The 
other  piece  laid  over  across  the  gutter.    •    •    •    All  I  could  see 
when  it  came  down  over  the  gutter,  it  might  have  been  three  and 
one-half  or  four  feet.    This  other  piece  came  directly  from  the  trol- 
ley wire.    It  looked  to  me  as  though  it  hung  there.    *    *    *    I 
■could  reach  it  easily  enough.    •    •    *    It  did  not  coine  down  to  the 
ground."    The  proofs  of  the  defendant  seriously  impugn  the  truth- 
fulness of  the  plaintiff's  story.    Two  witnesses,  who  are  wire  re-       ' 
pairers  in  the  employ  of  the  defendant,  testified  to  repairing  a  wire       ' 
at  this  point  on  this  day,  and  they  assert  positively  that  it  was 
not  a  live  wire.    Balway,  who  reached  the  place  ahead  of  his  fellow      j 
workman,  said  that  the  piece  had  dropped  down,  and  been  wound      | 
around  a  stone  hitching  post;  that  he  unwound  it  and  straightened 
it  out  with  his  bare  hands.    And  Breed,  the  other  repairer,  also      , 
testified  to  the  situation  of  the  wire,  and  that  he  handled  it,  and      i 
felt  no  electricity  in  it.    This  street  is  covered  with  ajsphalt  pare-      i 
ment,  and  between  the  gutters  is  40  feet  in  width,  with  an  unim-      i 
peded  space  of  13  feet  between  each  outer  rail  of  the  defendant's 
track  and  the  curb.    The  plaintiff  testified  with  must  positiveness 
that  the  asphalt  was  "absolutely  dry,"  and  his  own  statement  is 
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that  it  was  a  "nice  day,"  and  this  is  corroborated  by  the  records  of 
the  weather  bureau  of  Syracuse.  Several  electrical  experts  testi- 
fied that  asphalt,  when  dry,  is  a  nonconductor  of  electricity,  and 
that  the  concrete  which  forms  the  base  of  this  pavement  is  also  a 
nonconductor  in  that  state,  as  is  the  rubber  which  was  the  tiring  of 
the  wheels  of  plaintifFs  bicycle.  While  this  may,  in  a  measure,  be 
expert  testimony,  yet  the  witnesses  testified  to  a  scientific  fact,  and 
their  testimony  is  entirely  undisputed.  It  is  proved  that  this  trolley 
wire  carried  not  to  exceed  550  volts  of  electricity.  One  of  the  elec- 
trical experts  testified  to  experiments  in  testing  the  effect  of  elec- 
tricity upon  asphalt  where  he  snbjected  a  piece  of  one-fourth  of  one 
inch  in  thickness  to  a  current  of  20,000  voltage  without  any  con- 
duction. It  was  wholly  impervious  to  the  current.  We  have,  there- 
fore, the  undisputed  evidence  that  the  plaintiff  was  riding  on  a 
dry  asphalt  pavement,  concededly  a  nonconductor  of  electricity,  and 
upon  a  wheel  with  tires  of  rubber,  also  a  nontransmltter  of  the 
electrical  current;  and,  if  this  is  the  true  condition,  contact  with 
the  exposed  wire  charged  with  electricity  would  not  be  franght  with 
any  danger  from  that  agency.  There  mnst  be  an  uninterrupted  cir- 
cuit of  the  current  to  enable  the  electricity  to  flow.  If  one  pole  is 
a  nonconductor,  the  circuit  is  checked,  and  no  shock  wUl  follow, 
however  heavily  charged  and  bare  may  be  the  wire.  Again,  con- 
siderable evidence  was  given  on  behalf  of  the  defendant  tending  to 
show  it  was  a  physical  impossibility  for  the  plaintiff  to  receive  a 
shock  from  this  strain  wire.  That  wire  was  not  intended  to  be 
charged  with  electricity.  Two  line  repairers — ^Breed  and  Balway — 
vouched  for  its  insulation.  Clarke,  the  chief  engineer  of  the  defend- 
ant, who  was  called  as  a  witness  for  the  plaintiff,  testified  on  cross- 
examination  to  the  connection  of  the  strain  wire  with  the  trolley 
line,  and  the  method  of  construction,  as  follows: 

"Beginning  at  tbe  trolley  wire,  there  is  from  tliree  to  four  feet  of  Bteel 
wire.  Tlien  follows  a  composition  placed  there  as  an  Insnlator.  That  com- 
position is  a  patented  article,  and  I  can't  describe  wh^t  it  Is  made  of.  It 
is  a  secret  process,  but  made  by  seTeral  manufacturers.  It  Is  usually  round 
in  shape,  with  an  eye  bolt  protruding  from  either  side.  That  is  a  noncon- 
ductor of  electricity.  From  this  insulator,  which  is  about  from  three  feet 
to  four  feet  from  the  trolley  wire,  there  is  an  Iron  wire  running  towards  the 
pole,  and  separated  from  the  pole  cap  by  an  insulator,  which  is  fastened  to 
the  pole.  That  insulator  is  an  ordinary  spool,  yoQ  may  soy, — spoc^  I  thlnlc. 
It  Is  in  this  case.  The  spool  is  of  composition  material.  It  is  a  regular 
spool.  That  Is  what  it  is.  Just  the  same  shape  as  a  spool  thread  is  on. 
An  iron  ring  goes  through  the  pole,  and  a  bolt  goes  through  the  Iron  ring, 
through  the  spool.  The  bolt  is  iron.  The  span  wire  seta  in  the  groove  of 
the  spool,  around  the  outside  of  the  spool;  so  that  the  span  wire  does  not 
come  in  contact  with  either  the  pole  or  this  bolt  that  goes  through  the 
spool." 

Connette,  the  manager  of  the  defendant,  and  an  experienced  ex- 
pert in  electricity  in  its  use  on  trolley  lines,  testified  there  were 
two  insulators  between  this  strain-wire  connection  and  the  pole 
top.  One  is  a  ball  insulator,  a  patented  contrivance,  which  is  a 
composition  of  various  ingredients,  and  the  other  called  a  "spool 
insulator,"  made  of  lignum  vitae;  that  these  insulators  are  in  gen- 
eral use,  and  as  satisfactory  as  aoj  known  in  the  business.    No 
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impeachment  was  given  to  this  proof  that  the  method  of  construc- 
tion rendered  it  impossible  for  the  accident  to  have  happened  by 
contact  "with  this  strain  v?ire  as  testified  to  by  the  plaintiff.    There 
are  other  circumstances  which  tend  to  weaken  the  plaintiff's  story. 
He  never  made  any  complaint  to  the  defendant,  or  presented  any 
claim  to  it,  nor  did  he  employ  an  attorney  or  bring  his  action  ontil 
about  14  months  had  elapsed  from  the  time  he  asserts  the  injuries 
were  inflicted  upon  him.    Two  or  three  personal  friends,  who  were 
with  him  on  various  occasions,  testified  he  never  intimated  that 
he  had  received  or  was  suffering  from  any  injuries,  and  he  never 
mentioned  the  accident  which  is  now  the  basis  of  liis  large  claim. 
He  testified  he  was  burned  on  the  wrist  and  eye,  yet  no  one  testi- 
fied to  any  scars  or  evidence  of  bums;  and  at  the  time  of  the  ex- 
aminations by  the  physicians — even  by  Dr.  Moore — ^there  was  no 
outward  trace  of  contact  with  an  electrical  wire.    A  shock  which ' 
would  cause  the  permanent  results  with  which  he  insists  he  is  af- 
flicted, and  of  sufficient  force  to  knock  him  violently  from  his 
wheel,  would  be  apt  to  produce  some  abrasion  or  scorching.    There 
is  a  radical  disagreement  among  the  physicians  as  to  the  extent  of 
his  heart  difficulty,  not  arising  from  varying  theories,  bat  from 
physical  examinations  of  the  plaintiff.    Drs.  Moore  and  McMorrow 
testified  that  his  heart  was  out  of  position;  that  it  was  enlarged; 
that  it  revealed  a  noticeable  mitral  murmur;  that  tiiere  was  a  physic- 
al derangement  existing,  which  would  be  irrecoverable.    Drs.  Tot- 
man  and  McMaster,  on  behalf  of  the  defendant,  said  there  was  no 
heart  murmur,  and  no  displacement,  bnt  an  irregular  heart.    The 
accident  was  an  unusual  one.    That  a  live  wire  should  fall  at  this 
particular  juncture,  and  hit  the  plaintiff,  knocking  him  from  his 
wheel,  while  a  possible  incident,  was  certainly  out  of  the  ordinary 
misadventures.    As  to  the  legal  questions,  there  are  none  calling 
for  extensive  discussion.    There  was  no  proof  of  any  specific  neg- 
ligence on  the  part  of  the  defendant;   nothing  showing  that  the 
wire  was  in  a  condition  to  be  dangerous  if  it  came  in  contact  with 
a  person;   and  nothing  showing  a  defective  construction  or  care- 
less use  of  the  wire.    There  is,  however,  some  evidence  from  whidi 
it  is  ni^ed  there  was  a  failure  to  give  adequate  inspection.    The 
plaintiff  invokes  the  doctrine  of  res  ipsa  loquitur,  and  that  probably 
will  sufQce  if  his  story  be  true.    Jones  v.  Railway  Ck).,  18  App.  Div. 
267,  46  N.  Y.  Supp.  321;  Volkmar  v.  Railway  Co.,  134  N.  Y.  418, 
31  N.  E.  870,  30  Am.  St.  Rep.  678;  O'Flaherty  v.  Railroad  Co.,  34 
App.  Div.  74,  54,  N.  Y.  Supp.  96;  Griflen  v.  Manice,  166  N.  Y.  188, 
69  N.  E.  925.    A  trolley  wire,  charged  with  electricity,  hanging 
down  in  a  public  street,  would  be  a  condition  supporting  the  pre- 
sumption that  there  was  some  disarrangement  in  the  appliances, 
however  perfect  may  have  been  their  mechanical  construction;  and 
would  raise  the  inference  of  negligence. 

The  plaintiff  has  recovered  a  large  verdict.  It  depends,  in  its 
main  features,  almost  entirely  upon  his  testimony;  and  it  is  c<Mi- 
troverted  by  facts  and  circumstances  which  are  not  explained  away 
or  disputed,  and  they  are.  too  overwhelming,  unless  cleared  up  or 
impaired  by  contrary  testimony,  to  permit  a  recovery  in  this  case 
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to  stand.    As  was  said  by  Jadge  Haigbt  in  Hudson  t.  Railroad  Co., 
145  N.  Y.  408-412,  40  N.  E.  8,  9: 

"But  where  the  erldence  which  Is  in  conflict,  la  nothing  more  than  a  mere 
scintilla,  or  where  it  is  met  by  well-known  and  recognized  scientific  tacts, 
about  which  there  is  no  conflict,  this  court  will  still  exercise  Jnrisdiction  to 
review  and  reverse  U  Justice  requires." 

That  excerpt  is  quoted  approvingly  in  Laidlaw  v.  Sage,  158  N.  Y. 
73-97,  52  N.  E.  ©79-687,  44  L.  R.  A.  216-225. 

The  judgment  and  order  are  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


(63  App.  Div.  401.) 

DB   VEAUX    COLLEGE    FOE    ORPHAN    &    DBSTITUTB   OHTLDBBN    ▼. 
HIGHLANDS  LAND  CO. 

(Supreme  Court,  Apiiellate  Division,  Fonrth  Department    July  23,  1901.) 

■WiiiiiS—CoHSTHDCTioH— Power  of  Tbostkes  to  Sem.  Realtt. 

A  testator  devised  realty  to  trustees  to  establish  a  benevolent  Institute 
and  incorporate.  By  a  special  act  of  the  legislature  a  corporation  was 
organized  with  general  powers,  and  the  trustees  conveyed  the  devised 
property  to  it  Included  In  the  land  were  "lots  number  S3  and  84," 
which  the  wiU  provided  should  constitute  the  farm  and  domain  of  the 
institution,  and  on  which  buildings  should  be  erected.  The  testator 
further  provided  that  other  pSTts  of  the  land  should  be  retained  or  sold, 
as  the  managers  might  see  fit,  but  it  was  desired  that  no  sales  be  made 
until  a  reasonable  period  after  incorporation.  The  corporation  con> 
tracted  with  defendant  to  sell  part  of  lots  83  and  84,  retaining  sufficient 
land  for  the  buildings  and  farm  of  the  institution.  Held  that  the  devise 
of  snch  lots  being  merely  for  a  specific  use,  the  corporation  had  discre- 
tionary power  to  use  them  for  any  purpose  consistent  with  the  general 
scheme  of  the  testator,  and  had  power  to  sell  such  portions  as  it  might 
deem  advisable  to  maintain  the  institution. 

Action  by  the  De  Veaux  College  for  Orphan  and  Destitute  Chil- 
dren against  the  Highlands  Land  Company.  Submitted  on  an 
agreed  statement  of  facts,  under  Code  Civ.  Proc.  §  1279.  Judgment 
for  plaintiff. 

Ai^ued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
UAMS,  and  RUMSEY,  JJ. 

Simon  Fleischmann,  for  plaintifC 
Carl  E.  Tucker,  for  defendant. 

ADAMS,  P.  J.  This  is  a  submission  of  a  controversy  upon  agreed 
facts,  and  the  sole  question  presented  thereby  relates  to  the  power 
of  the  plaintiff,  a  dcnnestic  corporation,  to  convey  certain  lands 
situate  in  the  city  of  Niagara  Falls,  and  to  give  a  good  titie  thereto. 
It  appears  from  tiie  stipulated  facts  that  in  the  year  1852  one  Sam- 
nel  De  Veaux,  who  resided  in  what  was  then  the  village  of  Niagara 
Falls,  conceived  the  idea  of  founding  a  benevolent  institution  for 
the  instruction,  training,  and  support  of  orphan  children,  and,  to 
carry  out  this  design,  he,  in  bis  will,  which  was  executed  on  the 
3d  day  of  August,  in  the  year  above  named,  after  jHroviding  for  the 
payment  of  certain  specific  bequests  to  his  wife  and  others,  devised 
and  beaueathed  the  residue  of  his  estate,  both  real  and  personal. 
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to  four  trustees,  therein  named,  who  were  empowered  and  directed 
to  use  the  estate  thus  devised  and  bequeathed  for  the  "purpose  of 
establishing,  founding,  and  maintaining  a  benevolent  institution  to 
train  and  support  orphan  and  destitute  children,  to  train  them  op 
to  industry,  to  learn  them  trades  and  professions,  to  give  them  men- 
tal and  manual  and  a  social  and  religious  education."  The  will 
also  provided  that  within  five  years  after  the  testator's  death  the 
trustees  named  therein,  together  with  such  other  persons  as  Hhej 
may  think  best  to  associate  with  them  (such  associates  to  be  com- 
municants of  the  Protestant  Episcopal  Church),  should  incorporate 
under  the  general  law  of  this  state  a  benevolent  institution  for 
the  purposes  herein  named,  or  obtain  a  special  act  of  the  legisla- 
ture for  that  purpose;  and  that  immediately  after  such  institution 
is  incorporated  they  convey  and  transfer  to  the  trustees  and  man- 
agers thereof  all  the  real  and  personal  estate  remaining  in  their 
hands,  after  having  provided  for  and  invested  funds  and  secori- 
ties  to  meet  and  settle  all  the  items,  amounts,  and  bequests  here- 
inbefore mentioned";  and,  in  the  event  that  the  testamentary  trus- 
tees failed  to  comply  with  the  testator's  direction  as  to  organiza- 
tion and  incorporation,  the  will  further  directed  that  the  residuary 
estate  therein  referred  to  should  pass  to  the  supervisors  of  !l!7iagara 
county,  "to  be  used  by  them  for  the  purposes  her^  set  forth  and 
intended."  Pursuant  to  this  requirement  of  the  will,  the  trustees 
therein  named  associated  certain  other  persons  with  them,  and 
within  the  time  prescribed  procured  the  passage  of  a  special  act  of 
the  legislature  of  this  state,  in  and  by  which  they  were  duly  in- 
corporated under  the  name  of  "De  Veaux  College  for  Orphan  and 
Destitute  Children."  Laws  1853,  c.  243. '  This  act,  which  has  since 
been  amended  from  time  to  time  (Laws  1857,  c.  38&;  Laws  188.3, 
c.  295;  Laws  1889,  c.  44;  Laws  1891,  c.  158),  provides,  among  other 
things,  that: 

"The  said  corporation  shall  have  perpetnal  succession  and  be  capable  of 
taking  and  holding  by  purchase,  gift,  grant  or  devise,  any  real  or  personal 
estate  for  the  purposes  aforesaid  [1.  e.  the  purposes  expressed  In  the  wlUl. 
but  the  yearly  Income  of  the  .same  and  of  the  property  so  acquired  under  the 
said  will,  shall  not  exceed  the  sum  of  $15,000;  and  shall  possess  the  powers 
and  privileges  and  be  subject  to  the  liabilities  and  provisions  contained  in 
the  third  title  of  chapter  eighteen  of  the  first  part  of  the  Revised  Statntes. 
as  the  same  may  have  been  amended,  so  far  as  the  same  may  be  applicable 
and  not  inconsistent  with  the  provisions  of  this  act"     Section  1. 

The  act  also  provides  that  the  corporation  shall  be  under  the  man- 
agement and  control  of  nine  trustees,  whose  powers,  including  that 
of  perpetuation,  are  clearly  defined.  On  the  2d  day  of  July  follow- 
ing the  passage  of  this  act,  the  trustees  named  in  tiie  will  conveyed 
to  the  plaintiff  all  of  the  real  estate  devised  to  them  by  the  will 
of  Judge  De  Veaux,  and  the  plaintiff  thereupon  took  possession 
of  the  property  thus  conveyed,  and  has  ever  since  maintained  a 
'^benevolent  institution"  for  the  purposes  set  forth  in  the  wilL  The 
property  thus  conveyed  consisted  of  about  2,100  acres  of  real  estate 
situated  in  Niagara  and  Erie  counties,  of  the  value  at  about  $95,000, 
and  subsequently  personal  property  of  the  value  of  about  $40,000 
was  also  transferred  to  the  plaintiff,  so  that  the  aggregate  value  of 
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the  entire  property  received  by  the  plaintiff  from  the  De  Yeanx 
estate  was  about  |l35,000.  Included  in  the  land  conveyed  to  the 
plaintiff  were  two  parcels  known  as  "lots  number  33  and  34  of  the 
Mile  Reserve  in  the  town  and  county  of  Niagara,"  and  it  was  pro- 
vided  in  the  will  of  Judge  De  Veaux  that  these  two  lots,  embracing 
about  350  acres  of  land,  shoald  constitute  the  farm  and  domain  of 
the  institution  thereafter  to  be  seated,  and  that  the  buildings  of 
the  institution  shoald  be  erected,  and  its  basiness  and  operations 
conducted,  thereon.  The  testator  also  expressed  a  wish  that  the 
premises  known  as  the  '^oant  Eagle  Property"  might  be  retained 
for  the  institution,  or  soiA  for  its  benefit,  but  at  a  price  of  not 
less  than  ¥100  per  acre;  and  in  the  same  connection  he  also  de* 
clared  that,  inasmuch  as  "a  considerable  part  of  lot  number  35 
may  hereafter  be  advantageously  sold  for  village  purposes,  the  resi- 
due may  be  retained  as  a  part  of  the  institution's  domain,  or  sold, 
as  the  trustees  and  managers  may  think  best.  But  it  is  desired 
that  no  sales  be  made  until  a  reasonable  period  after  such  institu- 
tion is  incorporated."  In  compliance  with  these  directions,  the  col- 
lege buildings  have  been  erected  upon  lots  33  and  34,  and  these 
lots  have  constituted  the  "fanu  and  domain  of  the  institution." 
The  Mount  Eagle  property,  and  certain  other  portions  of  the  tract 
embraced  in  t^  deed  to  the  plabitifC,  inelndiiig  a  considerable  por- 
tion of  lots  83  and  84,  have  also  been  sold  froin  time  to  time,  and 
the  avails  thereof  have  been  applied  to  the  use  and  benefit  of  the 
institution.  Certain  strips  of  lots  33  and  34  have  likewise  been 
acquired  by  condemnation  proceedings  for  railroad  and  highway 
purposes;  but  the  plaintiff  haa  at  all  times  retaineed,  and  still  re- 
tains, a  sufficient  portion  of  the  land  embraced  in  these  lots,  exclu- 
sive of  that  agreed  to  be  sold  to  the  defendant  as  hereinafter  speci- 
fied, to  afford  it  ample  acreage  room  and  facilities  for  the  farm  and 
domain  of  its  institution.  At  the  time  of  Judge  De  Veaux's  death, 
which  occurred  upon  the  very  day  his  will  was  executed,  Niagara 
Falls  was  a  small  village,  and  the  lands  in  question  were  located 
outside  the  corporate  limits,  and  near  the  village  of  Suspension 
Bridge.  Since  then,  however,  the  two  villages  have  been  consoli- 
dated into  a  thriving  and  pt^ulous  city,  which  embraces  within  its 
limits  lots  numbers  33  and  34,  some  portions  of  which  have  been 
appropriated  for  city  streets,  while  other  portions  have  been  laid 
out  in  city  lots;  and  on  or  about  October  5,  1895,  the  plaintiff  en- 
tered into  an  agreement  with  the  defendant  for  the  sale  of  a  strip 
of  land  constituting  a  part  of  and  extending  through  these  two 
lots  for  the  sura  of  f  18,068,  which  sum  was,  and  still  is,  the  full 
market  value  thereof.  The  premises  thus  sold  consisted  of  17  acres^ 
and  by  the  terms  of  the  contract  portions  thereof  were  to  be  con- 
veyed from  time  to  time  within  a  limited  period,  as  the  defendant 
might  require,  upon  the  payment  by  the  latter  of  a  proportionate 
price  of  the  portion  so  required.  On  or  about  May  1, 1901,  the  plain- 
tiff tendered  to  the  defendant  a  warranty  deed  of  a  certain  portion 
of  the  premises  thus  contracted  for,  which,  under  the  terms  of  the 
contract,  the  plaintiff  was  then  entitled  to  convey,  and  for  which 
it  was  entitled  to  receive  from  the  defendant  the  sum  of  |159,  the 
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name  being  a  proper  proportional  amoant  of  the  entire  purchase 
price  of  the  17  acres.  Upon  making  such  tender,  the  plaintiff  de- 
manded of  the  defendant  the  sum  above  mentioned,  which  was  re- 
fused solelj  upon  the  ground  that  under  the  will  of  Judge  De  Veauz 
and  the  subsequent  eonvejance  to  the  plaintiff  the  latter  is  unable 
to  convey  a  good  and  marketable  title  to  any  of  the  lands  embraced 
within  the  contract,  and  thus  we  have  presented  the  single  ques- 
tion which  this  court  is  called  upon  ito  determine. 

We  think  it  quite  apparent  that  within  the  true  intent  and  scope 
of  the  will  of  Judge  De  Veaux,  taken  in  its  entirety,  a  discretion- 
ary power  was  conferred  upon  the  trustees  of  the  corporation  to  be 
thereafter  created  to  sell  portions  of  the  lands  held  by  it  for  the 
purpose  of  raising  the  necessary  means  with  which  to  carry  out  the 
object  of  the  testator.  Such  intention  is  expressly  manifested  in 
the  clause  which  suggests  the  propriety  of  disposing  of  the  Mount 
Eagle  property  and  a  considerable  part  of  lot  number  35,  as  well 
as  by  still  another  clause,  which  expresses  the  desire  that  no  sales 
(of  real  estate)  be  made  until  a  reasonable  period  after  the  incor- 
poration of  the  institution.  But  it  is  insisted  that  a  contrary  in- 
tent is  manifested  so  far  as  lots  33  and  34  are  concerned,  inasmuch 
as  the  testator  expressly  declares  that  the  buildings  of  the  corpora- 
tion to  be  thereafter  created  shall  be  erected,  and  the  business  of 
the  institution  conducted,  upon  these  lots.  We  think  that,  the 
most  that  can  be  claimed  from  the  language  of  this  particular  por- 
tion of  the  will  is  that  it  is  a  declaration  by  the  testator  that  the 
premises  referred  to  are  devised  for  a  specific  use;  and,  this  being 
the  case,  it  is,  in  the  absence  of  any  condition  annexed  thereto,  in- 
effectual as  a  limitation  of  such  use.  In  other  words,  the  plaintiff, 
having  come  into  possession  of  lots  33  and  34  unrestricted  as  to 
their  use  by  any  express  condition,  is  thereby  invested  with  a  dis- 
cretionary power  to  use  them  for  any  purpose  consistent  with  the 
general  scheme  of  the  testator,  including  the  power  to  sell  such  por- 
tions thereof  as  its  trustees  may  deem  advisable  in  order  to  main- 
tain and  support  the  "benevolent  institution"  which  he  had  intended 
by  his  will  to  establish.  Were  it  possible  to  so  construe  the  lan- 
guage of  the  will  in  question  as  to  impose  a  condition,  it  would 
necessarily  be  a  condition  subsequent;  and,  as  the  tendency  of  such 
conditions  is  to  defeat  estates,  the  courts  are  disposed  to  construe 
them  strictly,  and  they  are  frequently  relieved  against  in  equity. 
Woodworth  v.  Payne,  74  N.  Y.  196,  30  Am.  Rep.  298;  Qraves  v. 
Deterling,  120  N.  Y.  447,  24  K  E.  656;  2  Story,  Eq.  Jur.  §  1319  et 
seq.  A  devise  or  grant  of  lands  to  trustees  for  a  benevolent  or 
charitable  use  does  not  create  a  conditional  estate,  and,  in  the  ab- 
sence of  any  express  condition,  is  not  liable  to  be  defeated  by  either 
nonuser  or  alienation.  Erwin  t.  Hnrd,  13  Abb.  N.  0.  91;  In  re  Sel- 
lers Ohapd  M.  E.  CJhnrch  (Pa.)  21  Atl.  145,  11  L.  R  A.  282.  It 
was  held  by  the  supreme  court  of  the  United  States  in  Stanley  v. 
Colt,  6  Wall.  119,  18  L.  Ed.  502,  that  whether  the  words  in  a  devise 
constitute  common-law  conditions  annexed  to  an  estate,  a  breach 
ot  which,  or  any  one  of  which,  will  work  a  forfeiture,  and  defeat 
the  devise,  or  are  merely  regulations  for  the  management  of  the 


Digitized  by 


Google 


Sup.   Ct)  OTICA   CITY   NAT.  BANK   ▼.  TALLHAN.  861 

estate,  and  explanatory  of  the  terms  nnder  which  it  was' intended 
to  have  it  managed,  is  a  matter  to  be  determined  not  by  any  par- 
ticular expreEisions  in  the  devise,  but  by  the  entire  will;  and,  ap- 
plying this  rule  to  the  present  case,  it  seems  quite  clear  that  the 
testator's  declaration  that  lots  Nos.  33  and  34  of  the  Mile  Beserve 
should  constitute  the  farm  and  domain  of  the  institution  he  was 
seeking  to  establish  was  but  the  expression  of  a  desire  that  certain 
{Mrtions  of  his  estate  should  be  used  and  managed  in  a  manner 
tfiost  likely  to  accomplish  the  object  be  had  in  view,  and  that,  when 
construed  in  connection  with  the  entire  instrument,  such  declara- 
tion indicated  no  intention  upon  the  part  of  the  testator  to  impose 
such  use  as  an  absolute  condition  of  the  devise.  Since  the  death 
of  the  testator  the  conditions  surrounding  his  estate  have  greatly 
changed.  Land  that  was  then  desirable  for  farming  purposes  only 
has  little  or  no  value  for  such  purposes  now,  and  probably  the  17 
acres  sold  to  the  defendant  are  worth  more  for  buUding  lots  than 
were  the  entire  350  acres  of  lots  33  and  34  at  the  time  the  will  was 
executed.  It  is  not  impossible  that  it  was  within  the  contempla- 
tion of  the  testator  that  this  condition  of  things  might  exist  in 
the  near  future,  and  that  for  this  very  reason  he  invested  his  trus- 
tees and  their  associates  and  successors  with  very  large  discre- 
tionary powers.  As  he  was  a  lawyer,  he  must  certainly  have  known 
that,  if  an  incorporation  was  effected  under  the  general  laws  of 
this  state,  as  authorized  by  him,  the  '^benevolent  institution"  he  had 
in  mind  would  thereby  be  empowered  "to  hold,  purchase,  and  con- 
vey real  and  personal  estate  as  the  purpose  of  the  corporation  shall 
require,  not  exceeding  the  amount  limited  in  its  charter"  (2  Rev.  St. 
[7th  Ed.]  p.  1530,  §  1,  subd.  4);  and  if  he  wished  to  guard  against, 
or  in  any  wise  limit,  the  general  powers  thus  created  by  statute, 
he  should  have  protected  himself  by  an  express  condition  (Erwin 
V.  Hurd,  supra).  The  views  to  which  we  have  given  expression  seem 
to  us  to  be  in  strict  accord  with  well-recognized  rules  of  law,  and 
they  are  the  more  readily  adopted  in  the  present  instance  by  rea- 
son of  the  fact  that,  while  the  sale  of  the  real  estate  in  question 
will  furnish  the  plaintiff  with  the  means  necessary  to  its  continued 
existence  as  a  charitable  institution,  it  will  in  no  wise  impair  the 
usefulness  of  the  remaining  portion  of  lots  33  and  34  for  the  pur- 
poses of  a  "farm  and  domain."  Our  conclusion,  therefore,  is  that 
the  plaintiff  is  able  to  convey  a  good  and  marketable  title  to  the 
lands  embraced  in  its  contract  with  the  defendant,  and  that  it  is, 
consequently,  entitled  to  a  judgment  decreeing  specific  performance 
of  such  contract,  together  with  the  costs  of  this  action.    All  concur. 

(6S  App.  DlT.  480.)  

UnCA  OITT  NAT.  BANK  v.  TALLMAN. 
(Supreme  Court,  Appellate  DlrlBlon.  Fourth  Department    July  28,  1901.) 

1.    BlLM  AND  NOTBS— ReNKWAM— COMSIDBRATION. 

Where  a  widow  owning  all  the  property  out  of  which  a  note  of  her 
deceased  husband  Is  payable  Indorses  indlrldually  renewals  of  such 
note  until  it  can  be  discharged  without  resorting  to  a  forced  sale  of  the 
proi)€rty,  such  renewals  are  merely  extensions  of  the  original  obligation, 
furnishing  ample  consideration  for  the  Indorsement. 
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X  EUn— CONIMTIOITAL    DELtVEHT. 

A  renewal  note  was  sent  By  a  'bank  to  the  maker's  widow  to  execute, 
and  she  returned  ft,  with  her  indorsement,  "wfthont  recourse."  The  In- 
dorsement being  unsatisfactory,  tbe  bank  returned  the  note  to  ber  co- 
executor,  stating  that  it  bad  no  Intentioo  to  trouWe  the  widow  as  an 
Indorser,  and  would  carry  the  note  until  the  assets  of  the  estate  could  be 
marshaled,  and  requested  him  to  secure  her  indorsement,  which  he  did. 
The  bank's  president  stated  there  was  no  intention  not  to  hold  the  widow 
personally  on  her  indotrsement.  BelS  saffieient  to  shew  that  the  Indorse- 
ment was  not  made  wd  a.  promiae  tbat  such  wtdvw  sboold,  la  bo  erent, 
be  held  liable  thereon, 

8,  BufE— EviDXNOS — Admissibiuty. 

In  a  suit  by  a  bank  on  a  note,  a  letter  written  by  Its  vice  president, 
not  In  his  official  capacity,  and  not  on  ^e  bank's  paper,  to  an  Indorser 
of  tbe  note.  Is  property  excluded. 

Appeal  from  special  term,  Oneida  county. 

Action  by  the  Utica  City  National  Bank  against  Gtertrade  L.  Tall- 
man.  From  a  judgment  for  plaintifC  on  the  report  of  a  referee,  de- 
fendant appeals.    Affirmed. 

In  May,  1896,  the  plaintiff  dtscounted  a  note  of  $4,000,  made  by  one 
Henry  O.  Tallman,  and  indorsed  by  Frederick  H.  Lawrence,  as  executor  of 
the  estate  of  George  C.  Tallman,  deceased,  and  by  Edward  A.  Tallman. 
This  note,  which  was  dated  May  26,  1896,  and  fell  due  on  the  iZTTth  day  of 
July  following,  was,  at  Its  maturity,  renewed  by  a  note  of  like  amosnt,.  naade 
and  Indorsed  by  the  same  parties.  On  the  10th.  day  of  December,  1896,  whe> 
this  renewal  note  matured,  Henry  C.  Tallmaa  paid  the  Interest  thereon  and 
$1,600  of  principal.  He  then  gave  a  new  note  for  $2,500  and  Interest,  which 
was  indorsed  by  Edward  A.  Tallman,  an  accommodation  Indorser,  There- 
after, and  on  the  lOtb  day  of  December,  1896,  Henry  C.  Tallman  died,  leaTlng 
a  last  wUl  and  testament,  in  and  by  which  he  bequeathed  to  the  appellant, 
Gertrude  L.  Tallman,  who  was  his  wife,  all  of  his  personal  property,  except 
a  legacy  of  $2,500  to  a  church;  and  he  also  devised  to  her  all  of  the  real 
estate  of  which  be  died  seised.  Mrs.  Tallman  and  Frederick  9.  Lawrence 
were  dniy  appointed  executors  of  Henry  C.  Tallman's  wtQ  oo  the  Stii  day  of 
Karcb,  1887,  and  Immediately  entered  upon  the  discharge  of  their  official 
duties.  Thereafter,  and.  on  the  10th  day  of  April,  1897,  the  note  of  Henry 
C.  Tallman,  bearing  date  December  10,  1896,  fell  due,  and  the  same  was 
renewed  by  a  note  of  $2,551.70.  This  note  was  made  by  the  executors  of 
Henry  G  Tallman,  and  was  indorsed  by  siKh  exeentora  In  thefar  hidtrldml 
capacity.  On  the  SOth  day  of  August,  1887,  Lawrence,  aa  executor,  paid  the 
accrued  Interest  and  protest  fees  upon  this  note,  and  the  same  was  thereupon 
renewed  for  four  months,  such  renewal  bearing  date  Augrusi  lOth,  on  which 
day  the  note  of  which  it  was  a  renewal  fell  due.  When  thlg  last-mentioned 
note  matured,  viz.  December  10,  1897,  It  was  again  renewed  by  a  note  of 
12,600,  made  by  the  executors,  and  indorsed  by  tbe  appellant,  Mrs.  Tallman. 
This  note  was  payable  four  months  after  date,  but  before  Its  maturity  Fred- 
erick H.  Lawrence  died,  and,  as  Mrs.  Tallman  declined  to  Indorse  a  renewal 
note,  this  action  was  brought 

Argued  before  ADAMS,  P.  J.,  and  McLElirNAN,  SPBINa,  WIL- 
LIAMS, and  RUMSEY,  JJ. . 

Barclay  E.  McCarty,  for  appellant. 
William  P.  Qain,  for  respondent 

ADAMS,  P.  J.  The  lengthy  and  somewhat  dlscnrslTe  ans^rer  in 
this  action  sets  forth  with  much  detail  a  variety  of  defenses  to  the 
note  in  suit,  but  apparently  the  only  ones  upon  which  the  appellant 
places  much  reliance,  and  certainly  the  only  ones  we  deem  it  nec- 
essary to  consider  upon  this  review,  are;    (1)  That  the  appeQant 
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-was  an  accosnmodatioix  indorser,  receiTing  no  conaideraticm  for  her 
indorsement;  and  (2)  that  hec  indorsement  was  obtained  upon  the 
representation  and  promise  of  the  |daintiff  that  she  should,  in  no 
event,  be  held  liable  thereon.  Upon  both  of  these  issues  the  learned 
referee  found  adversely  to  the  appellant,  and  we  are  of  the  opinion 
that  his  findings  and  conclusions  are  fully  sustained  by  the  facta 
and  the  law  of  the  case.  It  is  not  disputed,  so  far  as  we  can  dis- 
cover, that  the  original  note  of  Deeemb^  10,  1896,  is  an  existing 
and  valid  claim  against  the  estate  of  Henry  C.  Tallman,  snd  it 
seems  to  be  conceded  that  soeh  estate  consists  of  an  undivided  ia- 
terest  in  certain  real  estate  devised  to  Henry  by  his  father,  and 
all  of  the  posonal  property  which  could  be  realiaed  out  of  his  fa> 
ther's  estate,  of  which  estate  Frederick  H.  Lawrence,,  one  of  the 
original  Indorsers,  was  the  executor.  This  real  estate  comisted' 
mainly  of  the  Hotel  Gastletom  and  other  property  on  States  Island 
and  in  Brooklyn,  and  also  of  western  lands.  There  was  likewise  a 
large  amoont  of  hotel  furniture,  and  numerous  mortgages^  con- 
tracts, and  other  personal  property,,  in  attempting  to  dispose  of 
which  many  complications  had  arisen,  and  the  estate  was  coase- 
qnently  involved  in  some  litigation  and  ccmfusion.  With  the  ex- 
ception of  the  church  legacy  of  12,500,  Mrs.  Talhnan  was  the  owner 
of  all  this  property,  ont  of  which  the  note  in  suit  would,  of  course, 
have  to  be  paid.  It  becanke,  therefore,  of  great  importance  and 
interest  to  her  to  defer  its  payment  until  the  assets  of  the  estate 
of  her  husband  could  be  marshaled  and  disposed  of  without  a  sacri- 
fice. It  is  impossible,  in  view  of  the  evidence  before  us,  to  resist 
the  condusion  that  Mrs.  Tallman  was  wefl  aware  of  the  situation 
of  affairs,  and  of  the  desirability  of  extending  the  time  of  payment 
of  the  obligation  for  which  her  husband's  estate  was  primarily  liable 
until  the  same  could  be  discharged  without  ^resorting  to  a  forced 
sale  of  securities  and  other  pr(^)erty,  and  it  is  equally  apparent  that 
it  was  to  accomplish  this  very  purpose  that  the  note  was  renewed 
from  time  to  time  by  the  plaintiff.  Such  being  the  case,  the  re- 
newals were  simply  extensions  of  the  original  obligation,  and  it 
lollows  that  such  extensions  furnished  ample  consideration  for  the 
appellant's  indorsements.  In  re  Utica  Nat.  Brevring  Co.,  154  N. 
Y.  268,  48  N.  E.  521;  Bank  v.  Parker,  130  N.  Y.  415,  29  N.  E.  1094; 
Finch  T.  Skilton,  79  Hun,  531,  29  N.  Y.  Supp.  925.  We  do  not  over- 
look the  fact  that  the  plaintiff's  president,  upon  being  asked,  when 
upon  the  witness  stand,  whether  Mrs.  Tallman  ever  received  any 
consideration  for  her  indOTsement,  answered  "No";  but  manifestly 
he  had  in  mind  the  payment  of  a  direct,  pecuniary  consideration 
by  his  bank,  and  not  such  a  consideration  as  the  law  imputes  to 
transactions  of  the  character  Just  adverted  to.  It  is  undoubtedly 
now  well  settled  in  this  state  that,  as  between  the  original  parties 
to  a  promissory  note,  a  conditional  delivery,  as  well  as  a  want  of 
consideration,  may  be  proved  by  parol,  and  that,  where  such  a  note 
is  without  consideration,  and  has  been  delivered  upon  the  condition 
that  any  party  thereto  shall  not  be  liable  thereon,  it  is  not  enforce- 
able against  that  party  except  in  the  hands  of  a  bona  flde  holder 
without  notica    Higgins  v,  Ridgway,  153  N.  Y.  130,  47  N.  E.  32; 
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Benton  v.  Martin,  52  N.  Y.  570;  Persons  t.  Hawkins,  41  App-  Dir. 
171,  58  N.  Y.  Snpp.  831;  Simmons  t.  Thompson,  29  App.  Div.  55^ 
51  N.  Y,  Supp.  1018;  A.  H.  Andrews  &  Co.  v.  Hess,  20  App.  Dir. 
194,  46  N.  Y.  Snpp.  796.    The  learned  referee  before  whom  thi« 
case  was  tried  recognized  the  existence  of  this  rule,  but  he  vfSLS  ai 
the  opinion  that  it  had  no  application  to  the  facts  of  this   case, 
and  in  this  view  we  are  disposed  to  concur.    In  all  of  the  caaes  above 
cited  the  party  who  was  seeking  to  avail  himself  of  the  above-men- 
tioned rule  eitiier  had  no  interest  in  the  transaction  which  resultedl 
in  the  giving  of  the  note,  or  else  he  executed  the  same  without  re^i 
celving  any  consideration  therefor.    As  has  already  been  shown,! 
such  is  not  the  case  here,  for  the  appellant  had  a  direct  interest! 
in  having  the  enforcement  of  her  hnsband's  note  deferred,  and  that ' 
interest  amounted  to  a  consideration  for  her  indorsement  of  the  \ 
renewals.    She  was,  therefore,  in  no  true  sense  an  accommodation 
indorser,  and  consequently  she  is  hardly  in  a  position  to  invoke  the  , 
rule  just  adverted  to. 

But,  aside  from  the  question  of  consideration,  we  think  the  proofs 
fail  to  show  any  such  conditional  indorsement  and  delivery  as  is 
claimed.  Such  a  contention  rests  in  a  large  measure  upon  a  letter 
which  was  written  to  Mrs.  Tallman's  co-executor,  Mr.  liiwrence,  by 
the  plaintiff's  president,  in  consequence  of  which  the  appellant  as- 
serts that  she  was  induced  to  indorse  the  note  in  suit.  It  seems  that 
a  renewal  note  had  been  sent  to  Mrs.  Tallman  for  her  to  execute, 
which  she  returned  to  the  bank  with  her  indorsement  thereon,  bat 
"without  recourse."  This  was  unsatisfactory  to  Mr.  Symonds,  the 
president  of  the  bank,  and  he  thereupon  vn-ote  the  following  letter 
to  Mr.  Lawrence: 

"The  Utlca  City  National  Bank. 

"Uttca,  N.  T.  Apr.  28.  "97. 

"Mr.  v.  H.  Lawrence— My  dear  Mr.  Liawrence:  I  return  note  Indorsed  by 
Mrs.  Tallman  'without  recourse.'  The  b.ink  simply  desired  the  note  executed 
as  I  made  it,  that  It  might  conform  to  our  rules.  We  have  no  disposition 
or  intention  to  trouble  Mrs.  Tallman  as  an  Indorser,  and  are  willing  to  carry 
by  renewals  the  note  for  months  that  you  may  marshal  assets  of  the  estate 
agreeably  to  law.  I  trust,  with  this  explanation,  Mrs.  Tallman  will  be 
willing  to  oblige,  she  being  the  sole  beneficiary  In  the  estate. 

"I  am,  very  truly,  C.  S.  Symonds,  Pres." 

Assuming,  as  was  doubtless  the  case,  that  this  letter  was  brought 
to  the  attention  of  Mrs.  Tallman,  it  certainly  contains  no  definite, 
absolute  assurance  that  her  indorsement  was  desired  as  a  mere  mat- 
ter of  form,  or  that  she  would  incur  no  personal  liability  by  attach- 
ing her  signature  to  the  note.  Indeed,  such  an  interpretation  of  it 
would  be  quite  inconsistent  with  the  action  of  Mr.  Symonds  in  refus- 
ing to  accept  Mrs.  Tallman's  indorsement  "without  recourse."  A 
much  more  reasonable  interpretation,  as  we  view  it,  is  that  the  bank 
was  willing  to  renew  the  note  from  time  to  time  indefinitely,  or  at 
least  until  the  executors  of  Henry  0.  Tallman  could  marshal  the  as- 
sets of  the  estate  which  they  represented,  and  thus  place  themselves 
in  a  position  to  pay  the  note  from  the  moneys  of  that  estate.  In  this 
view  of  the  case,  the  writer,  as  he  testified  upon  the  trial,  had  no  dis- 
position or  intention  to  trouble  Mrs.  Tallman,  as  an  execat(»,  or  to 
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enforce  collection  of  the  note  of  her  personally;  for  he  donbtless 
expected,  as  he  was  justified  in  doing,  that  it  would  ultimately  be 
paid  out  of  her  husband's  estate.  That  he  did  entertain  this  expecta- 
tion is  made  apparent  by  certain  letters  which  he  subsequently  ad- 
dressed to  Mr.  Lawrence;  for  on  the  6th  day  of  January,  1898,  we 
find  him  writing  that  gentleman  as  follows: 

"As  about  a  year  has  elapsed  since  tlie  death  of  Mr.  Tallman,  may  I  ask 
how  the  affairs  of  his  estate  stand,  and  what  chance  there  is  of  an  early  pay- 
ment of  the  note  we  hold?*' 

And  again,  on  the  13th  of  the  same  month,  he  writes: 
"In  view  of  your  letter  touching  the  poverty  of  Mr.  Tallman's  personal 
estate,  may  I  ask  if  you  will  kindly  execute  the  Inclosed  order  for  us? 
You  can  sign  as  executor  of  H.  C.  Tallman's  estate,  with  Mrs.  Tallman,  as 
ejcecutrlx,  or,  if  preferred,  I  presume  either  of  you  alone  will  meet  the  re- 
quirements of  validity.  We  will  oblige  in  carrying  the  note  along  as  far  as 
possible,  and  do  all  we  can  to  meet  your  wishes  consistent  with  official  re- 
quirements." 

The  order  referred  to  in  this  letter  was  addressed  to  the  adminis- 
trator of  the  estate  of  George  C.  Tallman,  requesting  him  to  pay  to 
the  plaintiff  from  moneys  in  his  hands  due  the  estate  of  Henry  C. 
Tallman  a  sufScient  sum  to  cancel  the  note  in  suit.  These  letters 
clearly  indicate  that  the  plaintiff  was  not  only  expecting  this  note  to 
be  paid  by  the  estate  of  Henry  C.  Tallman,  but  that,  through  its 
president,  it  was  doing  everything  possible  to  accomplish  that  pur- 
pose; but  at  the  same  time  they  do  not  indicate,  nor  is  there  any 
other  evidence  which,  when  fairly  construed,  does  indicate,  that  the 
bank  relied  exclusively  upon  that  estate  for  the  payment  of  its  note. 
On  the  contrary,  Mr.  Symonds,  when  called  as  a  witness  by  the  de- 
fendant, and  asked  if  there  was  any  idea  of  holding  Mrs.  Tallman 
personally  upon  her  indorsement,  replied: 

"Certainly  there  was.  I  was  willing  to  abide  my  time,  and  give  them  a 
reasonable  opportunity  to  marshal  the  assets  of  this  estate  to  pay  the  note." 

And  again,  when  asked  what  he  meant  by  saying  in  his  letter  to 
liawrence  that  "we  have  no  disposition  or  intention  to  trouble  Mrs. 
Tallman  as  an  indorser,"  he  answered: 

"I  meant  that,  as  long  as  she  chose  to  carry  this  note  along  in  that  form, 
we  would  be  perfectly  willing  to  watt  and  accommodate  her  until  the  assets 
of  the  estate  were  marshaled  so  that  the  note  could  be  paid." 

It  is  but  fair  to  say  that  there  are  some  other  portions  of  this  wit- 
ness' evidence,  which,  taken  by  themselves,  would  perhaps  permit  a 
different  construction  of  the  letter  of  April  28th;  but,  when  all  the 
evidence  bearing  upon  this  branch  of  the  case  is  considered,  it  seems 
plain  that  the  plaintifTs  president  had  no  idea  of  securing  the  in- 
dorsement of  Mrs.  Tallman  as  a  matter  of  form,  only,  although  he 
had  no  expectation  of  ever  calling>npon  her  to  fulfill  her  legal  obliga- 
tion, because  he  did  not  suppose  that  such  a  course  would  become 
necessary.  The  rule  which  permits  a  party  to  a  written  instrument 
to  prove  by  parol  that  the  execution  and  delivery  of  that  instrument, 
80  far  as  he  is  concerned,  was  upon  the  condition  that  he  should  not 
be  liable  thereon,  is  one  which,  as  already  suggested,  is  now  well 
established;  but  at  the  same  time  it  is  one  which,  for  obvious  rea- 
sons, ought  not,  in  our  judgment,  to  be  applied,  unless  such  condition 
71  N.T.S.— 66 
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is  established  by  the  clearest  aad  most  convinciiig  proof;  and  that 
certainly  cannot  be  said  of  the  present  case. 

Oar  attention  has  been  directed  to  a  number  of  exceptions  taken 
to  the  admiasion  and  exclasion  of  evidence  daring  the  progress  of  the 
trial,  but  none  of  these,  in  our  opinion,  presents  reversible  error,  and 
but  one  requires  8i)ecial  notice.  The  defendant  offered  in  evidence 
a  letter  bearing  date  May  1,  1897,  written  by  Mr.  E.  A.  Tallman  to 
Frederick  H.  Lawrence.  This  was  objected  to  by  the  plaintiff's 
counsel,  and  the  same  was  thereupon  excluded.  It  seems  that  the 
writer  of  this  letter  was  a  director  and  vice  president  of  the  plaintiff 
bank,  and  it  was  offered  upon  the  assumption  that  it  tended  to 
strengthen  the  construction  placed  upon  the  letter  of  April  28th, 
written  by  the  plaintiff's  president,  Mr.  Symonds.  We  have  exam- 
ined this  letter  with  some  care,  and  find  nothing  in  it  which  will  sup- 
port this  contention.  But,  were  it  not  so,  the  letter,  in  the  circum- 
stances of  the  caae,  wonld  be  inadmissible  for  any  purpose.  It  does 
not  purport  to  be  written  by  Mr.  Tallman  in  his  official  capacity,  and 
is  not  even  written  npon  bank  paper.  So  far  as  appears,  it  was 
merely  a  friendly  letter,  written  by  one  person,  to  another,  and  as 
such  could  have  no  effect  npon  the  issues  which,  were  being  tried,  nor 
could  it  aid  or  prejudice  either  party  to  the  action.  Oar  conclusion 
of  the  entire  matter,  therefore,  is  that  the  judgment  appealed  from 
should  be  aflQrmed. 

Judgment  affirmed,  with  costs.    All  concor. 
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PBTBIBJ  V.  NEW  YORK  CENT,  ft  H.  R.  R.  CO. 
(Supreme  Court  Appellate  Divtaton,  Foturth  D^iartmeat    July  23,  IflOL) 

1.  RAir.ROADB — COLMSIOH — Appbal. 

Where  the  evidence  la  sufficient  to  justify  the  anbinlBalon  of  qnesttons 
to  the  Jury,  their  findings  vrlW  not  be  disturbed. 

IL  8amr— AnEqnATB  Sionals— QnEsrioNS  Fon  Jort — Ivstructiokb. 

Plaintiff's  Intestate  was  killed  at  a  mllway  crossing.  The  railroad  ap- 
proached the  crossing  In  a  cut,  and  on  a  sharp  curve,  and  the  highway 
on  which  Intestate  was  traveling  was  also  In  a  cut,  so  that  In  approach- 
ing the  crossing  the  train  was  not  visible  until  very  near  the  track. 
The  train  was  running  at  a  high  speed,  and  there  was  evidence  that 
no  warning  of  the  approach  of  the  train  was  given.  Held,  that  It  was 
not  error  to  submit  to  the  Jury  whether  customary  signals.  If  given, 
were  adequate,  with  a  further  Instruction  that  It  was  tar  them  to  say 
whether  any  signals  which  might  have  bem  given  were  mifflclent  to 
notify  decedent  of  the  approaching  train. 
McLennan  and  Williams,  JJ.,  dissenting. 

Appeal  from  trial  term,  Jefferson  county. 

Action  by  Eugenie  A.  Petrie,  as  administratrix  of  the  estate  of 
Charles  A.  Petrie,  deceased,  against  the  New  York  Central  &  Hudson 
Biver  Railroad  Company.  From  a  judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  its  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

On  the  29th  day  of  July,  1899,  the  plalntUTs  Intestnte,  Charies  A.  Petrie, 
was  killed  at  a  railroad  crossing  known  as  "Rock  Ont  Crossing,"  sitnate  In 
the  village  of  Clayton,  Jefferson  county,  N.  Y.,  by  coming  Into  coUielon  with 
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one  of  the  defendant's  locomottvea.  The  Intestate,  with  h!s  family,  conslst- 
iDg  of  his  -n-lfe,  the  plaintiff  herein,  and  two  children, — a  son  1,8  years  of 
age  and  a  daughter  aged  20, — occupied  a  farm  In  the  town  of  Clayton,  lo- 
cated about  a  mile  from  the  above-mentioned  crossing,  where  he  had  resided 
for  upward  of  11  years.  He  left  bis  home  on  the  morning  in  question  at 
about  6  o'clock,  with  a  team  of  horses  attached  to  a  platform  wagon,  and 
drove  to  the  neighboring  village  of  Lafargevllle,  where  he  delivered  a  num- 
ber of  calves,  which  he  had  sold  to  a  party  in  that  village.  After  transacting 
his  business  at  Lafargevllle,  he  started  for  home,  reaching  the  crossing  at 
22  minutes  after  10  o'clock  In  the  forenoon,  and,  while  attempting  to  cross 
the  i-nllrond  track,  was  struck  by  n  local  passenger  train  and  killed.  At  the 
point  of  crossing,  the  highway  runs  east  and  west;  and  the  railroad,  which  has 
but  a  single  track,  crosses  It  at  an  angle  of  about  45  degrees,  running  north- 
west and  southeast.  The  train  In  questloa  was  proceeding  northwesterly, 
and  was  about  10  minutes  behind  time.  Its  schedule  rate  of  speed  was  40 
miles  an  hour,  and  there  was  evidence  tending  to  show  that  it  was  running  at 
m  much  faster  rate.  There  was  also  evidence  from  which  the  Jury  were  at 
liberty  to  find  that  not  only  were  the  customary  signals  omitted,  but  that 
no  other  warning  of  the  approach  of  the  train  was  given  In  their  stead. 
A  verdict  of  $3,500  was  rendered  In  favor  of  the  plaintiff,  and  from  the  judg- 
ment entered  thereon,  as  well  as  from  an  order  denying  the  defendant's  mo- 
tion for  new  trial  upon  the  minutes  of  the  court,  this  appeal  la  brought. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

Henry  Purcell,  for  appellant. 
John  N.  Garlisle,  for  respondent. 

ADAMS,  F.  J.  The  evidence  of  the  defendant's  negligence  and  of 
the  absence  of  contributorj  negligence  upon  the  part  of  the  plaintiff's 
intestate,  while  perhaps  not  entirely  convincing,  was  nevertheless 
sufficient  to  justify  the  trial  court  in  submitting  those  questions  to 
the  jury,  and  consequently  we  do  not  feel  at  liberty  to  set  aside  their 
verdict  as  against  the  weight  of  evidence.  The  only  other  questions 
which  require  our  consideration  arise  out  of  exceptions  taken  to  a 
single  portion  of  the  charge  of  the  court,  as  well  as  to  refusals  to 
charge  in  accordance  with  certain  requests  of  the  defendant's  coun- 
sel. In  the  body  of  the  charge  the  learned  trial  justice,  in  discussing 
the  evidence  relating  to  the  giving  of  signals  by  the  train  as  it  ap- 
proached the  crossing,  used  tiiis  language: 

"If  you  find  that  no  signal  whatever  was  given,  I  apprehend  that  you  wur 
bave  no  difficulty  In  coming  to  the  conclusion  that  the  defendant  was  negli- 
gent. If  you  find  that  a  signal  was  given  at  the  whistling  post,  and  that 
the  bell  was  thereafter  continuously  rung,  I  do  not  say  that  I  can  charge  you 
absolutely  that  those  signals  would  Justify,  as  matter  of  law,  a  finding  that 
the  defendant  was  free  from  negligence,  just  what  signals  are  to  be  given 
under  the  circumstances  of  this  case — ^Just  what  signal  Is  adequate  and  neces- 
sary— is  for  you  to  determine." 

To  this  portion  of  the  charge  an  exception  was  taken  in  due  time 
by  the  defendant's  counsel,  who  thereupon  requested  the  court  to 
charge: 

"That  the  defendant  had  the  right  to  run  Its  trains  at  any  rate  of  speed 
over  the  crossing  In  question,  providing  It  gave  warning  of  Its  approach  by 
sounding  the  whistle  at  the  whistling  post,  and  ringing  the  bell  from  ther» 
to  the  croaslng." 

This  request  being  refused,  the  defendant's  connsel  then  asked  the 
court  to  charge: 
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'That  if  the  Jury  find  that  the  whistle  was  sonnded  by  two  long  and  two 
abort  blasts  at  the  whistling  post,  and  that  the  bell  was  rung  from  there  to 
the  crossing,  and  the  emergency  signal  given  as  testiiled,  such  warning  was 
adequate  notice  of  the  approach  of  the  train,  and  the  plalntifC  cannot  re- 
oover." 

— ^Vi'hich  request  was  also  refused  by  the  court,  whereupon  counsel 
submitted  still  another  request  in  these  words,  viz. : 

"I  astc  your  honor  to  charge  the  Jury,  if,  on  the  approach  of  the  train  to  the 
crossing,  commencing  at  the  whistling  post,  the  whistle  for  the  crossing  was 
blown,  and  the  bell  was  rung  from  there  to  the  crossing,  and  subsequently, 
before  reaching  the  crossing,  the  emergency  signals — the  danger  signals — 
were  given  as  testified,  that  the  defendant  did  all  it  could,  under  the  circum- 
stances of  this  case,  to  relieve  itself  from  negligence,  and  to  warn  the  de- 
ceased of  the  approach  of  the  train  to  the  crossing,  and  therefore  there  can 
be  no  recovery." 

— And,  the  court  declining  to  charge  in  accordance  with  such  re- 
quest, an  exception  to  this,  as  well  as  to  the  other  refusals,  was  duly 
taken. 

It  will  be  observed  that  all  these  exceptions  relate  to  and  involve 
the  same  subject-matter,  viz.  the  duty  which  the  law  imposes  upon 
a  railroad  company  to  give  due  and  adequate  warning  of  the  ap- 
proach of  its  trains  to  a  highway  crossing.  This  duty,  which  was 
formerly  regulated  in  a  large  measure  by  statute,  is  one  which  still 
exists,  notwithstanding  the  repeal  of  the  statute  specifying  the  par- 
ticular manner  in  which  the  duty  was  to  be  performed.  In  other 
words,  a  railroad  company  now,  as  formerly,  owes  a  duty  to  the  pub- 
lic to  run  its  trains  with  care  and  caution  at  highway  crossings,  and 
its  omission  to  give  warning  of  an  approaching  train  by  what  were 
known  as  the  "statutory  signals,"  or  in  some  other  equally  efficient 
manner,  may  properly  be  considered  in  all  crossing  cases  as  bearing 
upon  the  question  of  the  company's  negligence.  Vandewater  v.  Kail- 
road  Co.,  135  N.  Y.  583,  32  N.  E.  636,  18  L.  B.  A.  771.  The  learned 
counsel  for  the  defendant,  in  formulating  his  requests,  apparently 
assumed  that,  notwithstanding  the  repeal  of  the  statute  requiring 
the  bell  to  be  rung  or  whistle  sounded  by  a  train  when  approaching 
a  crossing,  the  giving  of  those  signals  would  absolve  the  defendant 
from  the  charge  of  negligence  in  the  operation  of  its  railroad.  We 
do  not,  however,  think  this  assumption  is  justified  by  the  rule  which 
now  obtains;  for,  while  it  is  not  impossible  to  conceive  of  a  case 
where  the  employment  of  such  signals  would  be  held  sufficient  as 
matter  of  law,  yet,  as  we  understand  the  rule,  it  is  now,  generally 
speaking,  a  question  of  fact  for  the  jury  to  determine  whether,  under 
all  the  circumstances  of  a  given  case,  a  railroad  company  should  have 
adopted  some  other  precautions  than  those  which  were  actually  em- 
I^oyed  in  the  operation  and  management  of  its  train  while  approach- 
ing a  highway  crossing.  Gumming  v.  Railroad  Co.,  104  N.  Y.  669,  10 
N.  E.  855.  We  do  not  deem  it  necessary,  however,  for  the  purposes 
of  this  review,  to  apply  the  rule  as  broadly  as  we  have  just  stated  it; 
for  we  think  that  the  facts  of  the  case  are  such  as  would  have  justi- 
fied the  court  in  leaving  it  to  the  jury  to  say  whether  the  ringing  of 
the  bell,  or  the  sounding  of  the  whistle,  or  both,  would  have  been 
such  a  warning  as  would  have  relieved  the  defendant  from  a  charge 
ot  negligence,  even  if  the  former  statute  were  still  in  existence. 
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Harty  v.  Railroad  Co.,  42  N.  Y.  468;  Dyer  v.  Railway  Co.,  71  N.  T. 
228;  Thompson  v.  Railroad  Co.,  110  N.  Y.  636,  17  N.  E.  690;  Finn  t. 
Railroad  Co.,  42  App.  Div.  524,  59  N.  Y.  Sui^.  771.  It  appears  that 
the  defendant's  track  approadtes  the  crossing  from  the  southeast, 
upon  a  sharp  curve,  and  in  a  cut  through  solid  rock  for  a  distance  of 
about  60  rods;  that  the  highway  is  likewise  cut  through  rock  and 
earth  to  a  point  quite  near  the  track,  at  which  place  the  cut  is  very 
nearly  9  feet  in  depth.  The  evidence  also  tended  to  establish  the 
presence  of  several  buildings  and  an  apple  orchard,  which,  together 
with  the  configuration  of  the  several  approaches,  so  obstructed  the 
view  that  a  person  standing  upon  the  easterly  rail  of  the  railroad 
track,  at  the  crossing,  could  see  a  train  approaching  from  the  south- 
east for  a  distance  of  only  450  feet,  or  thereabouts,  and  this  view 
gradually  decreased  as  he  passed  east  until  he  reached  a  point  22  feet 
from  the  easterly  rail,  when  the  tracks  could  be  seen  for  a  distance  of 
but  130  feet,  and  then  they  passed  out  of  sight  entirely  until  a  point 
was  reached  upon  the  highway  from  which  a  view  of  an  approaching 
train  could  be  obtained  before  it  entered  the  cut.  It  was  also 
proven  that  the  railroad  tracks  crossed  the  highway  upon  a  down 
grade,  so  sharp  as  to  enable  a  train  to  move  at  a  high  rate  of  speed 
from  its  own  momentum,  and  that  the  train  with  which  the  plaintiff's 
intestate  collided  was  thus  proceeding  at  the  time  of  the  accident. 
This  being  the  situation  which  confronted  the  plaintiff's  intestate 
as  he  was  about  to  cross  the  defendant's  track,  it  may  well  be  doubt- 
ed whether  the  ringing  of  a  bell  or  the  blowing  of  a  steam  whistle 
would  have  apprised  him  of  the  danger  which  threatened  him;  and, 
if  so,  then  it  was  entirely  proper  for  the  trial  court,  in  any  view  of 
the  case,  to  permit  the  jury  to  say  whether  such  signals,  even  if 
given,  were  adequate,  and  all  that  could  have  been  required  of  the 
defendant  under  the  circumstances.  It  is  said,  however,  that  the 
court  went  further  than  this,  and  allowed  the  jury  to  speculate  as  to 
what  signals  were  adequate  and  necessary.  One  answer — ^and  a  suf- 
ficient one — to  this  proposition  is  that  the  defendant's  exception 
to  this  portion  of  the  charge  was  not  suflSciently  explicit  to  fairly 
raise  such  a  question  as  the  one  just  adverted  to,  inasmuch  as  it 
did  not  point  out  the  particular  vice  complained  of  in  such  a  way  as 
to  enable  the  trial  justice  to  correct  the  error,  if  one  was  commit- 
ted. Cumming  V.  Railroad  Co.,  supra.  But,  taking  the  charge  in  its 
entirety,  we  do  not  think  it  is  open  to  the  criticism  made  by  counsel. 
The  learned  trial  justice  did  not  direct  the  jury  to  determine  the 
character  of  additional  signals,  or  what  they  should  be.  He  did  not 
even  say  that  other  signals  ought  to  have  been  given.  He  simply 
left  it  to  them  to  say  "whether  or  not,  under  the  circumstances  of  the 
case,  considering  the  speed  of  the  train,  as  you  shall  find  it  to  be, 
considering  the  nature  and  condition  of  the  crossing  as  you  shall 
find  it  to  be,  whether  or  not  the  defendant  gave  a  timely  and  reason- 
able warning  of  the  approach  of  its  train";  adding  that,  if  it  did, 
their  verdict  must  be  for  the  defendant.  And  upon  the  conclusion 
of  the  principal  charge  the  court,  at  the  request  of  the  plaintiff's 
counsel,  further  instructed  the  jury  that  it  was  for  them  to  say 
"whether  any  warning  signals  that  they  might  find  were  given  were 
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sufficient  to  notify  the  deceased  of  tbe  approach  of  the  said  traiii.'' 
We  think  this  is  a  correct  statement  of  the  rule  applicable  to  the  cir- 
can»3tanceB  of  this  case,  and  that,  when  taken  in  connection  with  the 
preceding  instmctions,  it  so  completely  modified  the  language  com- 
plained of  that  the  jury  could  not  have  misapprehended  the  simple 
question  which  they  were  called  upon  to  consider  and  determine. 
Lunham  v.  Hafner,  5  App.  Div.  480,  36  N.  Y.  Supp.  1060.  It  f (dlows 
that  the  jndgment  and  order  appealed  from  should  be  affirmed. 
Judgment  and  order  afOrmed,  with  costs. 

SPRING  and  BUMSEY,  JJ.,  concur. 

McLENNAN,  J.  (dissenting).  Tbe  evidence  hi  this  case  tending  to 
establish  negligence  on  the  part  of  the  defendant  was  directed  ex- 
clusively to  proving  that  the  whistle  was  not  sounded  or  the  bell 
rung  as  tbe  train  approached  the  crossing  where  the  accident  occur- 
red; and  it  was  urged  that  the  omission  to  give  such  warning,  in 
view  of  the  great  speed  at  which  the  train  was  running,  established 
negligence  on  the  part  of  the  defendant.  The  learned  trial  judge 
charged  that  negligence  could  not  be  predicated  upon  the  speed  at 
which  the  train  was  moving,  or  upon  the  fact  that  a  flagman  was 
not  stationed  at  the  crossing.  Under  those  circumstances  I  think 
that  the  portion  of  the  charge  referred  to  in  the  prevailing  opinion 
was  erroneous,  for  the  reason  that  it  permitted  the  jury  to  speculate 
'  as  to  whether  or  not  the  defendant  should  have  done  something  else, 
not  in  any  manner  xjointed  out  or  indicated  by  the  evidence  in  the 
case,  in  order  to  relieve  itself  from  the  charge  of  negligence,  even 
if  they  found  that  the  whittle  was  'sounded  at  the  whistling  post, 
and  the  bell  rung  continuously  from  that  poinrt  to  the  crossing. 
There  was  no  evidence  tending  to  show  that,  if  such  signals  had  been 
given,  they  could  not  have  been  readily  heard  by  the  plaintiff's  in- 
testate. The  sole  issue  as  to  defendant's  negligence  was  whether 
or  not  those  or  any  signals  were  given;  but  the  jury,  by  the  charge 
and  by  the  refusal  to  charge  as  requested,  were  given  to  understand 
that  they  had  a  right  to  conclude  that  the  defendant  should  have 
given  some  other  or  different  warning,  which  was  in  no  manner  indi- 
cated by  the  evidence,  and  that  on  its  omission  to  give  such  other 
or  different  warning  they  had  a  right  to  base  a  finding  of  negligence. 
We  think  it  is  not  the  rule  that  a  jury  in  a  negligence  case  may 
be  told,  in  substance,  "If  yon  find  that  the  defendant  did  all  the 
things  which  the  plaintiff,  by  the  evidence,  claims  it  ought  to  have 
.done,  still  it  is  for  you  to  determine  whether  or  not  the  defendant 
-should  have  done  other  things,  not  pointed  out  or  indicated  by  the 
evidence;  and,  if  you  find  that  it  should,  you  may  find  it  guilty  of 
negligence  because  of  its  failure  to  do  such  other  acts."  Under  such 
a  ruling  a  defendant  might  be  charged  with  negligence  by  a  jury, 
•without  knowing,  or  having  the  means  of  knowing,  upon  what  act  or 
omission  such  charge  was  based,  and  therefore  would  be  deprived  of 
any  means  of  reviewing  such  determination,  or  of  determining 
whether  it  was  properly  founded  or  not.  In  the  case  at  bar,  sup 
pose  the  jury  had  detennined  and  based  its  finding  of  negligence  on 
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the  part  of  the  defendant  upon  the  fact  that  it  did  not  continaously 
blow  the  whistle  and  ring  the  bell  from  a  point  several  miles  distant 
from  the  crossing,  clearly,  such  finding  would  not  be  permitted  to 
stand.  Yet,  so  far  as  appears,  the  verdict  of  the  jury  in  this  case 
may  have  been  based  upon  that  proposition,  or  one  equally  unten- 
able; for,  as  we  have  seen,  the  jury  were  told,  in  substance,  that  if 
they  found  that  the  whistle  was  blown  at  the  whistling  post,  and 
the  bell  rang  continuously  from  that  point  to  the  crossing,  as 
claimed  by  the  defendant  and  denied  by  the  plaintlCF,  and  although 
there  was  no  evidence  tending  to  show  that,  if  such  signals  had  been 
given,  they  could  not  readily  have  been  heard  at  the  crossing,  still 
it  was  within  the  province  of  the  jury  to  determine  what  other  sig- 
nals, in  no  manner  specified  in  the  evidence  or  referred  to  by  the 
court,  should  have  been  given  in  order  to  relieve  the  defendant  from 
the  charge  of  negligence.  This,  we  think,  clearly  left  it  to  the  jui-y  to 
speculate  and  draw  upon  their  respective  imaginations  for  the  pur- 
pose of  determining  what  else  ought  to  have  been  done  by  the  de- 
fendant in  order  to  make  the  operation  of  defendant's  trains  at  the 
place  in  question  reasonably  safe. .  Our  conclnsion  is  that  the  charge 
and  refusal  to.  charge  as  requested,  which  are  set  forth  at  length  in 
the  prevailing  opinion,  present  reversible  error,  and  that  the  judg- 
ment and  order  appealed  from  should  be  reversed,  and  a  new  trial 
granted. 

WILLIAMS,  J.,  concnn. 


464  App.  Div.  t5.i.) 

TOWN  or  WEST  UNION  r.  SIOHBT. 

(Supreme  Court,  Appellate  DiTlslon,  Fourth  Department    July  2S,  1901.) 

L  ENCROAOHinurr  as  Hibh-wat— Pkhai.tibs — Acancw— IsanK. 

Where,  In  an  action  to  recover  the  penalty  given  by  taws  1890,  c.  668, 
}  105,  for  encroaching  on  the  highway  with  a  fence,  defendant  does  not 
plead  title  nor  give  the  undertaking  essential  to  make  such  plea  effective, 
the  controversy  will  be  confined  to  the  precise  location  of  sncli  highway 
by  the  user  of  the  public. 

%  JUBTICBS  or  THE  PbaCB— ClONFLICTiyO  EviDENCB — FlNDTNO — AFPKAIip 

Where  the  evidence,  in  an  action  before  a  Justice  of  the  peace,  la 
conflicting,  the  county  court  cannot  disturb  a  verdict  thereon,  on  appeal, 
though  it  be  contrary  to  the  weight  of  evidence. 

$,  HlOHWATS— ENCROACHMBirT. 

Laws  1890,  c.  568,  9  100,  declares  that  a  highway,  by  20  years'  user, 
shall  have  the  same  force  and  effect  as  If  it  had  been  duly  laid  out  and 
recorded  as  a  highway.  Section  105  provides  that  the  commissioners  of 
highways  shall  serve  on  the  owner  of  lands  adjoining  that  part  of  a 
highway  in  which  an  encroachment  may  exist  a  notice  directing  such 
owner  to  remove  the  same  within  a  specified  time,  not  more  than  60 
days  after  the  service  of  notice,  under  penalty.  Held,  that  such  latter 
section  applies  to  highways  established  by  user  for  20  years  as  well  aa 
those  laid  out  and  entered  of  record. 

Apical  from  Steuben  county  court. 

Action  by  the  town  of  West  Union  against  Mortimer  Richey. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 
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Argned  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  EUMSEY,  JJ. 
Eli  Soule,  for  appellant. 
Silas  Kellogg,  for  respondent. 

SPRING,  J.    This  action  waa  commenced  in  the  justice's  conrt  of 
the  town  of  West  Union,  county  of  Steuben,  September  2d,  1895,  to 
recover  a  penalty  of  the  defendant  for  his  neglect  in  not  removing  a 
fence  which  it  is  alleged  encroached  upon  a  highway  of  the  said 
town.    The  action  was  brought  pursuant  to  section  105,  c.  568,  Laws 
1890,  and  which  act  is  known  as  the  highway  law  of  the  state.    The 
section  referred  to  permits  a  recovery  of  f 25  as  a  penalty  for  the 
neglect  or  refusal  to  remove  an  encroachment  in  a  highway  after  a 
prescribed  notice  has  been  served.    The  facts  in  this  case  show  prac- 
tically without  dispute  that  the  alleged  highway  had  been  used  and 
treated  as  such  uninterruptedly  and  extensively  for  40  or  50  years. 
The  question  in  controversy  was  not  as  to  the  existence  of  the  high- 
way, but  as  to  its  precise  location  by  the  user  of  the  public.    The  de- 
fendant owned  land  on  the  west  side  of  this  highway,  which  was  one 
of  the  most  important  in  the  town,  extending  in  a  northeasterly  di- 
rection from  the  village  of  Rexville,  in  said  town,  where  the  defend- 
ant resided.    In  June,  1895,  the  defendant  extended  his  fence  in 
front  of  his  premises  about  18  links,  into  what  is  claimed  to  be  the 
highway.    The  result  of  this  was  to  make  his  fence  jut  into  the 
street  along  the  plaintiff's  premises  a  distance  of  about  68  links. 
This  fence  constituted  the  encroachment  complained  of,  and  which 
the  commissioner  of  highways  sought  to  have  the  defendant  remove, 
serving  upon  him  the  notice  required  by  the  section  of  the  highway 
law  referred  to.    The  projection  of  the  fence  in  front  of  the  plain- 
tiffs premises  is  uncontroverted.    The  defendant  did  not  plead  title, 
nor  give  the  undertaking  essential  to  make  effective  this  plea.    The 
controversy  was  therefore  confined  to  the  use  of  this  highway  by 
the  public.    If  that  user  embraced  the  lands  taken  in  by  the  fence 
of  the  defendant,  then  there  was  an  encroachment.    If,  however,  the 
public  easement,  as  evidenced  by  travel  along  the  road,  was  outside 
of  this  fence,  the  defendant  was  not  liable.    The  right  of  possession 
was  not  involved  or  litigated,  but  the  actual  possession  was  the 
pith  of  the  action,  and  that  did  not  involve  the  title  to  the  premises. 
Little  V.  Denn,  34  N.  Y.  452;   Saunders  v.  Townsend,  26  Hun,  308; 
Dunster  v.  Kelly,  110  N.  Y.  558,  18  N.  E.  361. 

There  was  considerable  conflict  in  the  testimony  as  to  the  actual 
territory  embraced  in  the  user  by  the  public.  The  highway  was 
claimed  to  be  three  rods  in  width,  and  wherever  its  boundaries  were 
delineated  by  fences  this  width  was  shown.  The  traveled  track  did 
not  extend  over  the  entire  three  rods.  We  would  not  expect  to  find 
the  ordinary  traveled  track  in  the  country  covering  the  entire  width 
of  the  highway.  There  is,  nevertheless,  abundant  proof  to  show  that 
whenever  the  public  deemed  it  desirable  to  travel  along  the  premises 
covered  by  the  encroachment  there  was  no  interference  with  that 
travel.  Several  witnesses  testified  to  driving  along  the  land  west 
of  the  fence  erected  by  the  defendant  at  different  times  before  be  cat 
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it  off  from  the  highway.  There  was  the  same  passage  orer  it  that  is 
usually  fonnd  in  a  country  highway  which  is  used  to  a  considerable 
extent.  In  working  on  the  highway,  ditches  were  plowed  along  the 
strip  west  of  tlie  line  where  the  fence  now  is,  and  even  the  defend- 
ant, when  overseer-  of  the  highways,  did  public  work  on  this  part  of 
the  alleged  highway.  There  was,  therefore,  a  question  of  fact  for 
the  jury,  and  the  county  court  had  no  authority  to  disturb  the  judg- 
ment on  the  ground  that  it  was  against  the  weight  of  evidence,  even 
if  .that  be  true,  as  strenuously  contended  by  the  appellant's  counsel. 
Lundlam  v.  Couch,  10  App.  Div.  603,  42  N.  Y.  Supp.  370;  Northridge 
V.  Astarita,  47  App.  Div.  486,  62  N.  Y.  Supp.  441;  Mason  v.  West, 
61  App.  Div.  40,  70  N.  Y.  Supp.  478. 

We  do  not  mean  to  imply  that  it  is  necessary  to  resort  to  this 
technical  rule  to  sustain  the  judgment  on  the  facts  to  which  refer- 
ence has  been  made;  for  there  was  a  fair,  genuine  controversy  be- 
tween the  parties.  The  notice  of  removal  was  plain  and  definite  in 
advising  the  defendant  of  the  extent  of  his  appropriation  of  the  high- 
way, and  we  are  not,  therefore,  embarrassed  by  any  defect  in  that 
instrument. 

The  alleged  highway  was  never  laid  out  or  entered  of  record,  and 
it  is  urged  that  this  action  to  recover  a  penalty  for  its  encroachment 
will  not  lie  on  that  account.  This  renders  necessary  an  examination 
of  the  statutes  pertaining  to  highways  by  user,  and  encroachments 
thereupon.  As  early  as  1817,  Laws  1817,  p.  32,  c.  43,  §  3,  provided 
"that,  when  any  roads  have  been  used  as  public  highways  for  twenty 
years  or  more,  the  same  shall  be  taken  and  deemed  as  public  high- 
ways, although  no  record  thereof  has  been  made."  And  the  same 
provision,  in  substance,  was  carried  along  in  1  Rev.  St.  (4th  Ed.)  p. 
1049,  pt.  1,  tit.  1,  c.  16,  §  115  (1  Rev.  St.  p.  521,  §  100).  Force  has  been 
^ven  to  this  section  in  treating  highways  created  by  prescription  for 
a  period  of  20  years  the  same  effect  as  those  laid  out  by  proceedings 
ander  the  statute,  or  established  by  dedication.  City  <k  Cohoes  v. 
President,  etc.,  Delaware  &  H.  Canal  Co.,  134  N.Y.  397, 31  N.  E.  887; 
Speir  V.  Town  of  Utrecht,  121  N.  Y.  420,  24  N.  E.  692. 

A  provision  certainly  as  general  and  sweeping  in  its  terms  is  con- 
tained in  the  highway  law  (chapter  568,  Laws  1890),  section  100  of 
which  reads  in  part  as  follows: 

"All  lands  which  shall  have  been  used  by  the  public  as  a  highway  for  the 
period  of  twenty  years  or  more,  shall  be  a  highway,  with  the  same  force  and 
effect  as  If  It  had  been  duly  laid  out  and  recorded  as  a  highway,  and  the  com- 
missioners of  highways  shall  order  the  overiseers  of  highways  to  open  all 
such  highways  to  the  width  of  at  least  two  rods." 

To  preserve  the  integrity  of  the  highways  in  their  entirety  for  the 
ose  of  the  public,  the  commissioners  of  the  highways  of  the  town 
were  early  vested  with  authority  to  remove  obstructions  or  encroach- 
ments summarily,  or  to  maintain  an  action  for  a  penalty  against  the 
offending  person.  In  1  Rev.  St.  (4th  Ed.)  p.  1050,  pt.  1,  tit.  1,  c.  16, 
art.  5,  §  121  (1  Rev.  St.  p.  521,  §  103),  we  find  the  following: 

"In  every  case  where  a  highway  shall  have  been  laid  out,  and  the  same 
has  been  or  shall  be  encroached  upon  by  fences,  erected  by  any  occupant  of 
the  land  through  or  by  which  such  highway  runs,  the  commissioners  of  high- 
ways of  the  town  shall,  If  In  their  opinion  it  be  deemed  necessary,  order 
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snch  "fences  to  be  removed,  so  that  such  higbfrny  may  be  of  tie  bFeodth  orig- 
inally Intended." 

The  order  referred  to  in  the  langutige  quoted  was  required  to  be 
in  writing,  and  the  occupant  was  entitled  to  60  days'  written  notice 
to  remove  the  encroaching  fences,  and  the  order  mn«t  "specify  the 
breadth  of  the  road  originally  intended,  the  extent  of  the  encroach- 
ment, and  the  place  or  places  in  whidi  the  same  shall  be."  By  the 
succeeding  section,  if  the  occupant  failed  to  comply  with  the  noldee, 
he  forfeited  "the  sum  of  fifty  cents  for  every  day  after  tiie  expiration 
of  that  time  for  which  such  fences  shall  continue  unremoved."  lite 
right  of  summary  removal  at  the 'expense  of  the  occupant  by  the  com- 
missioners of  highways  was  also  provided  for.  The  following  sec- 
tions provide  a  plan  at  the  expense  of  the  occuxxi'Vt  for  testing 
whether  the  encroachment  exists.  It  will  be  obiierved  that  section 
121  in  explicit  language  limits  the  removal  and  forfeitare  to  a 
highway  "laid  out,"  and  the  notice  is  confined  to  the  width  of  the 
road  "originally  intended,"  and  there  was  therefore  no  room  to  ex- 
tend this  penal  statute  to  a  highway  by  prescription.  By  section  1, 
c.  125,  Laws  1870,  the  section  quoted  was  amended  so  as  to  relate 
to  highways  "laid  out  or  aBcertained,  described  and  entered  of  record 
in  the  town  clerk's  office";  thus  embrarcing  tfce  roads  by  user  for 
20  years  which  the  commissioneFS  of  highways  had  included  in  the 
recorded  highways  of  the  town.  It  will  also  be  noticed  that  thi« 
amendment  gave  no  authority  to  remove  snnunarily  an  encroach- 
ment upon  a  highway  by  user,  or  to  sue  the  offender  for  the  penalty, 
however  well  defined  may  have  been  the  bonndaries  of  the  road,  or 
whatever  may  have  been  the  length  of  time  or  extent  of  the  pablie 
user.  This  authority  was  still  confined  to  a  highway  of  which  there 
was  a  record  in  the  town  dark's  offioe.  The  conrts,  in  giving  effect 
to  the  statute  quoted,  rejjeatedly  held  that  the  action  for  a  penalty 
for  a  failure  to  remove  an  encroaching  fence  could  only  be  main- 
tained where  the  highway  was  laid  out  according  to  law.  Doughty 
v.  Brill,  ^42  N.  Y.  612;  Christy  v.  Newton,  €»  Barb.  332.  ISieBe  de- 
cisions simply  gave  utterance  to  the  pl^n  meaning  of  the  statnte, 
and  any  other  conclusion  would  have  perverted  the  language  used, 
and  have  done  violence  to  the  manifest  intait  ef  its  enactment.  A 
radical  amendment  was  made  to  section  l'§3  (121),  fibove  quoted, 
by  section  1,  c.  245,  Laws  1878,  which  in  port  is  as  follows: 

"In  every  case  where  a  highway  shall  have  been  laid  ont  or  ascertained, 
deecrlbed  and  entered  of  record  In  the  town  clerk's  office,  and  all  roads  not 
recorded,  ■which  have  been  or  Shall  have  been  used  as  public  highways  for 
twenty  years  or  more,  and  the  same  have  been  or  shall  be  obstructed  In  any 
manner  or  encroached  upon  b.T  fences  or  otherwise,  the  commissioner  or 
commissioners  of  highways  of  the  town  shall,  If  in  his  or  their  opinion  It  be 
deemed  necessary,  order  such  obstniotlons  or  encroachments  to  be  removed, 
so  that  such  highway  may  be  of  breadth  originally  Intended." 

The  right  of  removal  after  60  days'  notice  was  continued  in  this 
amendment,  and  section  104,  prescribing  the  forfeiture  of  50  cents, 
also  remained  unchanged.  A  new  feature  was  introduced  into  the 
statute  by  this  enactment,  in  that  it  in  unmistakable  language  com- 
prehended a  highway  by  user.  That  was  the  sole  purpose  of  the  en- 
actment, and  the  courts,  so  far  as  I  have  been  able  to  find  any  refer- 
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ence  to  the  act,  appreciated  <±at  a  departure  had  been  made  from  a 
policy  which  had  long  been  operative.  Peojrfe  v.  Hunting,  39  Hun, 
452;  Bajles  v.  Boe  (Sup.)  5  N.  Y.  Supp.  279;  James  v.  Sammis  (Sup.) 
10  N.  Y.  Supp.  143.  The  latter  case  was  affirmed  (132  N.  Y.  239, 
30  N.  E.  502),  and  Judge  Bradley  (at  page  247,  132  N.  Y.,  and  page 
503,  30  N.  E.)  recognized  the  effect  of  the  enactment  in  saying: 

"Since  tbe  amendment  In  1878  of  tbe  Revised  Statutes  relating  to  proceed- 
Lngs  to  remove  encroachments  has  made  tbem  applicable  to  public  hlgbwars 
which  have  become  such  by  user,  there  Is  no  objection  to  the  making  use 
of  them  in  the  present  case,  unless,  as  claimed  by  him,  some  vested  right  ex- 
isted in  the  plaintiff  to  defeat  the  application  of  those  proceedings  at  the 
time  they  were  taken." 

This  act  continued  in  force  until  the  passage  of  the  highway  law 
(Laws  1890,  c.  568),  and  was  then  repealed,  with  other  statutes  per- 
taining to  highways.  The  general  law,  however,  in  effect,  comprises 
the  same  principle  in  recognizing  no  distinction  between  a  highway 
created  by  statute  and  one  by  20  years'  user.  Section  100,  above 
quoted.    The  first  sentence  of  section  105  reads: 

"The  commissioners  of  highways  shall  serve  upon  the  owner  or  occupant 
of  lands  adjoining  that  part  of  a  highway  within  their  town,  in  which  any 
obstruction  or  eucroactament  may  exist,  a  notice  specifying  tbe  extent  and 
location  of  such  obstruction  or  eucroachmeut,  and  dhrecting  such  owner  or 
occupant  to  remove  the  same  within  a  specified  .time,  not  more  than  sixty 
days  after  the  service  of  the  notice." 

A  forfeiture  of  f25  to  the  town  can  be  eoioroed  by  action  for  a  non- 
compliauoe  with  this  notice,  and  the  right  to  remove  the  encroach- 
ment summarily  is  still  vested  in  the  commissioners  «f  highways. 
The  limitation  to  '^aidout  or  ascertained  highways,"  so  long  a  sig- 
nificant characteristic  in  the  Revised  Statutes,  is  not  caiTied  into 
the  present  law.  Emphasis  is  given  to  this  omission,  in  that  the  no- 
tice is  not  required  to  specify  "the  breadth  of  the  road  originally 
intended,"  which  was  a  further  mark  indicating  application  was  in- 
tended only  to  laid-out  or  recorded  highways.  By  the  Revised  Stat- 
utes, as  already  suggested,  the  occupant  charged  with  infringing 
upon  the  highway  was  permitted  to  try  the  question  of  his  alleged 
encroachment  during  the  60-days  interim,  and  the'mode  of  procedure 
was  ingrafted  in  the  statute.  No  such  practice  now  obtains,  but  the 
occupant  is  relegated  to  his  defense  to  the  Action  for  the  penalty,  or 
to  such  other  remedies  as  are  ordinarily  available  to  any  aggrieved 
suitor.  Tbe  history  of  this  legislation  shows  for  a  long  period  an 
evident  intention  to  give  the  right  primarily  to  commissioners  of 
highways  to  remove  encroachments  without  delay,  after  notice,  or 
to  enforce  the  penalty  for  failure  to  do  so,  only  where  there  was  a 
recorded  highway,  "nien,  by  the  statute  of  1878,  there  was  an  ob- 
vious innovation  upon  this  course  by  extending  the  authority  to  high- 
ways by  user;  and  in  the  codification  of  the  laws  relating  to  high- 
ways we  find  the  restriction  is  not  galvanized  into  life,  but  highways 
of  record  and  by  user  are  placed  on  the  same  plane,  and  the  inter- 
ference with  encroachments  is  made  applicable  to  a  highway  with- 
out reference  to  the  manner  of  its  creation.  Had  if  been  intended 
to  revive  the  distinction  of  these  two  classes  of  highways,  so  far  as 
tbe  treatment  of  encroachments  by  commissioners  of  highways  is 
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concerned,  we  shonid  expect  a  plain  indication  of  that  intention  in 
the  statute.  While  there  may  be  no  marked  distinction  in  the  lan- 
guage including  highways  by  user  (section  100,  Laws  1890)  from  that 
employed  in  the  original  statute  of  1817,  yet  the  new  section  does 
state  that  a  highway  by  20  years'  user  shall  have  "the  same  force 
and  effect  as  if  it  had  been  duly  laid  out  and  recorded  as  a  highway." 
These  words  are  suggestive  when  supplemented  by  section  105,  which 
omits  the  words  restricting  its  application  to  a  highway  laid  out  or 
recorded,  but  brings  all  highways  within  its  purview.  TOie  condition 
which  I  believe  has  been  brought  about  by  the  legislature  is  a  whole- 
some one.  A  highway  by  20  years'  user  is  entitled  to  as  mnch  con- 
sideration as  one  recorded.  It  would  put  a  premium  upon  the  greed 
of  an  adjacent  proprietor  to  a  highway  to  enable  him  to  push  his 
fence  into  the  street,  and  thus  narrow  the  space  which  has  been 
long  accessible  to  the  wayfarer,  simply  because  there  is  no  record 
of  the  road.  The  same  strictness  in  description  in  the  notice  to  ap- 
prise him  of  the  precise  extent  of  the  alleged  invasion  of  the  highway 
still  holds  good  (Town  of  Sardinia  v.  Butler,  149  N.  Y.  505,  44  N.  E. 
179),  and  every  protection  is  accorded  him  which  existed  under  the 
Revised  Statutes,  but  in  another  form.  The  limitation  of  the  ripht 
to  remove  encroachments  to  recorded  highways  created  a  factitious 
discrimination,  and  was  adhered  to  by  the  courts  solely  because  of 
the  positive  requirement  of  the  statute.  It  was  well  to  dispel  the 
distinction  which  was  founded  upon  a  fiction,  and  permit  the  remedy 
to  apply  to  every  highway.  The  judgment  should  be  afBrmed,  with 
costs  to  the  respondent. 
Judgment  affirmed,  with  costs.    All  concur. 


(64  App.  Div.  30.) 

ROBERSON  T.  ROCHESTER  FOLDING-BOX  OD.  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  23,  1901.) 

Likenesses— UsB  kor  Adyertibiko — RraHT  of  Pbivacy — Property  Riohts— 
Injunction— Damages. 

Where  defendants,  ■without  authority,  publish  and  poet  In  conspicuons 
places  a  large  number  of  lithographic  prints  of  plaintiff,  with  advertise- 
ments of  their  business  thereon,  thereby  making  her  a  subject  of  scofTs 
and  Jeers,  and  causing  her  humiliation  and  distress  of  mind,  she  may 
maintain  an  action  to  restrain  such  publication  and  use  of  her  pictnre 
and  for  damages,  since  defendants  thereby  invade  her  right  of  privacy. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Abigail  M.  Kherson,  an  infant,  by  her  guardian  ad 
litem,  against  the  Rochester  Folding-Box  CJompany  and  another. 
From  an  interlocutory  judgment  overruling  defendants'  demurrer 
to  the  complaint  (65  N.  Y.  Supp.  1109),  they  appeal.    AflBrmed. 

Argued  before  McLENNAN,  SPRING,  WILLIAMS,  and  BUM- 
SEY,  JJ. 

Elbridge  L,  Adams,  for  appellants. 
Milton  E.  Gibbs,  for  respondent. 

RUMSEY,  J.  The  complaint,  after  the  formal  parts  showing  the 
right  of  the  plaintiff  to  sue  and  the  organization  of  the  defendant 
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corporations,  alleges  that  the  Franklin  Mills  C!ompany,  one  of  the  de- 
fendants, was  engaged  in  a  general  milling  business  and  in  the 
manufacture  and  sale  of  flour;  that  before  the  commencement  of 
the  action,  without  the  knowledge  or  consent  of  the  plaintiff,  the 
defendants,  knowing  that  they  had  no  right  or  authority  so  to  do, 
had  obtained,  made,  printed,  sold,  and  circulated  about  25,000  litho- 
graphic prints,  photographs  or  likenesses  of  the  plaintiff,  made  in 
a  manner  more  particularly  set  out  in  the  complaint;  that  upon  the 
paper  on  which  the  likenesses  were  printed  were  the  words  above 
the  portrait,  in  large,  plain  letters,  "Flour  of  the  Family,"  and  be- 
low, in  large  capital  letters,  "Franklin  Mills  Flour,"  and  in  thft 
lower  right  hand  corner,  in  small  capital  letters,  the  words,  "Roches- 
ter Folding-Box  Company";  that  upon  the  same  paper  are  advertise- 
ments of  the  flour  of  the  Franklin  Mills  Company;  that  these  25,000 
likenesses  of  the  plaintiff  thus  ornamented  have  been  conspicuously 
posted  and  displayed  in  stores,  warehouses,  and  saloons  throughout 
the  United  States,  and  particularly  in  the  vicinity  in  which  the  plain- 
tiff resides;  that  they  have  been  recognized  by  her  friends  and  other 
people,  and  the  result  has  been  that  she  has  been  greatly  humiliated 
by  the  scoffs  and  jeers  of  persons  who  have  recognized  her  face  upon 
these  advertisements,  {ind  her  good  name  has  been  attacked;  that 
she  has  been  made  sid^,  and  has  suffered  a  severe  nervous  shock,  was 
confined  to  her  bed,  and  compelled  to  employ  a  physician,  because 
of  these  facts.  The  plaintiff  further  alleges  that  the  defendants  still 
continue  wrongfully  making,  using,  and  circulating  these  lithographs, 
and  that  by  reason  of  these  facts  the  plaintiff  has  suffered  damage 
in  the  sum  of  |15,000.  The  relief  demanded  is  that  the  defendants 
be  enjoined  from  making  or  obtaining  or  using  in  any  manner  any 
likeness  of  the  plaintiff  in  any  form  whatever,  and  further  relief 
which  it  is  not  necessary  to  consider  here,  and  for  damages. 

The  demurrer  is  put  upon  the  ground  that  the  complaint  does  not 
state  facts  suflicient  to  constitute  a  cause  of  action.  This  demurrer 
admits,  not  only  those  facts  which  are  expressly  alleged  in  the  com- 
plaint, but  everything  which  can  be  implied  by  fair  and  reasonable 
intendment  from  the  allegations  of  the  pleading.  Marie  v.  Garri- 
son, 83  N.  Y.  14-23.  So  the  question  is  whether,  upon  all  the  facts 
stated,  it  can  be  said  that  the  plaintiff  has  shown  any  right  to 
equitable  or  other  relief. 

It  may  be  said,  in  the  first  place,  that  the  theory  upon  which  this 
action  is  predicated  is  new,  at  least  in  instance,  if  not  in  principle, 
and  that  few  precedents  can  be  found  to  sustain  the  claim  made  by 
the  plaintiff,  if,  indeed,  it  can  be  said  that  there  are  any  authoritative 
cases  establishing  her  right  to  recover  in  this  action;  but,  while  it 
may  be  true  that  the  fact  that  no  precedent  can  be  found  to  sustain 
an  action  in  any  given  case  is  cogent  evidence  that  a  principle  does 
not  exist  upon  which  the  right  may  be  based,  it  is  not  the  rule  that 
the  want  of  a  precedent  is  a  sufficient  reason  for  torning  the  plaintiff 
out  of  court.    It  was  well  said  many  years  ago: 

"When  a  case  not  affected  by  any  statute  arises  In  any  of  onr  courts  of 
justice,  and  the  facts  are  established,  the  first  question  is  whether  there  Is 
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any  dear  and  snegiilvocal  principle  of  tbe  common  law  whKh  4Ire<!t]y  and 

Immediately  governs  It  and  fixes  tbe  rights  of  the  parties.  If  there  be  no 
Bucta  principle,  the  next  question  is  whether  there  is  any  principle  of  the 
common  law  which,  by  analogy  or  parity  of  reasoning,  ought  to  govern  it 
If  neither  of  these  sources  furnishes  a  positive  solution  of  the  controrersy, 
resort  is  next  had  (as  In  a  case  confessedly  new)  to  the  prlncliriea  of  nat- 
ural Justice,  which  constitute  the  basis  of  much  of  the  commMi  law,  and. 
if  these  principles  can  be  ascertained  to  apply  In  a  full  and  determinate 
manner  to  all  the  circumstances,  they  are  adopted,  and  decide  the  rights 
of  the  parties.  If  all  these  sources  fall,  the  case  Is  treated  as  remediless 
at  the  common  law,  and  the  only  relief  which  remains  is  by  some  new  legis- 
lation by  statute,  to  operate  upon  future  cases  of  the  like  nature.  The  very 
origin  of  equity  in  Rome  and  in  Bugland  was  that  there  was  a  wrong  for 
which  there  was  no  remedy,  or  no  adequate  remedy,  at  law.  1  Story,  Eq. 
Jur.  S§  49,  50.  And  we  cannot  but  approve  the  language  of  Lord  Cottenham 
in  Wallworth  v.  Holt  4  Mylne  &  C.  619:  'I  think  it  is  the  duty  of  this  court 
to  adapt  its  practice  and  course  of  proceeding  to  the  existing  state  of  aoeiety, 
and  not  by  too  strict  an  adherence  to  forms  and  rules  established  under 
different  circumstances,  to  decline  to  administer  justice  and  enforce  rights 
for  which  there  is  no  other  remedy.  If  it  were  necessary  to  go  much  further 
than  it  is,  in  opposition  to  some  hlghly-aanctloned  opinions,  in  order  to  open 
the  door  of  justice  hi  this  court  to  those  who  cannot  obtain  it  elsewliere,  I 
should  not  shrink  from  the  responslbiUiy  of  doing  so.'  Quoted  in  1  Story. 
Bq.  Jur.  i  671,  note." 

See  Pierce  v.  Proprietors,  10  R.  1.  227,  14  Am.  Rep.  667. 

This  quotation  accurately  states,  I  think,  the  rules  which  should 
control  the  court  in  deciding  any  case  as  to  which  no  authoritative 
precedent  can  be  found,  and,  within  these  rules,  there  is  a  principle 
■which,  is  suflBcient  to  warrant  the  court  in  giving  the  plaintiff  relief 
in  this  action.  If  alie  is  entitled  to  any  relief  whatever,  it  is,  of 
course,  not  material  here  to  examine  the  nature  or  extent  of  it. 

It  is  an  established  jwiaciple  of  the  common  law  that  the  person 
and  property  of  every  man  is  inviolate;  that  neither  should  be  inter- 
fered with  in  any  way,  or  to  any,  even  the  slightest,  extent,  without 
his  consent.  For  any  such  unlawful  interference,  however  slight, 
an  action  will  lie,  and  the  plaintiff  is  entitled  to  recover  damages, 
although  they  may  be  but  nominal  in  their  amount.  So  far  as  per- 
sonal rights  are  concerned,  this  rule  is  based  upon  the  principle  that 
every  person  has  a  complete  and  perfect  right  of  indemnity  from  all 
interference  with  himself,  or,  as  it  is  succinctly  stated  by  Judge 
Cooley,  he  has  the  absolute  right  to  be  let  alone.  Cooley,  Torts,  p. 
29.  This  right  of  immunity  extends,  not  only  to  protection  against 
physical  injury,  but  against  any  action  which  threatens  physical 
harm,  although,  as  a  matter  of  fact,  no  harm  may  have  resulted  from 
the  action.  It  also  applies  to  every  act  which  in  the  slightest  de- 
gree injures  the  reputation  or  the  character  of  the  person  against 
whom  it  is  directed.  The  theory  evidently  is  that  the  right  of  pro- 
tection to  the  person  should  be  complete  and  jwrfect,  and  that  no  one 
should  be  allowed  to  do  any  act  which  interferes,  or  threatens  to 
interfere,  with  the  physical  comfort  or  safety,  or  which  attacks  the 
reputation  or  character,  of  any  person,  and  thereby  affects  injuri- 
ously his  feelings,  or  subjects  him  to  humiliation  or  disgrace. 

I  do  not  see  why  this  principle,  the  object  of  which  is  to  give  to 
every  person  a  complete  immunity  from  the  acts  of  others  which  sub- 
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ject  him  to  annecessary  fear  or  danger,  cannot  be  and  should  not  be 
applied  to  such  an  act  as  is  complained  of  here.  The  effect  of  that 
act,  aa  is  admitted  by  the  demurrer,  is  to  subject  this  young  woman 
to  humiliation,  and  to  bring  her  good  name  into  disrepute  to  such 
an  extent  that  she  has  been  made  sick  and  compelled  to  take  to  her 
bed.  Undoubtedly,  if  this  had  been  the  result  of  any  act  which  the 
law  regards  as  a  libel,  or  which  a  jury  could  construe  to  be  libelous 
in  its  character,  or,  because  of  a  threat  of  physical  violence,  suf- 
ficient to  constitute  an  assault,  the  plaintiff  would  have  a  right  of 
action  to  recover  the  damages  which  naturally  flowed  from  such  an 
a£t.  The  cause  of  action  in  such  a  case  arises  from  the  fact  that  the 
defendant  has  violated  the  right  of  personal  immunity, — ^the  right 
not  to  be  interfered  with  to  his  damage  or  danger  or  discomfort.  I 
can  see  no  distinction  in  principle  between  an  act  which,  without 
threatening  physical  harm,  injures  the  plaintiff's  reputation  by 
words  i^oken  in  respect  of  it,  and  the  like  act,  which  injures  her 
feelings,  and  diminishes  the  respect  with  which  she  is  held  in  the 
community,  by  saying  or  doing  something  in  regard  to  her  which 
tends  to  bring  her  into  unnecessary  and  unwarrantable  notice. 

It  has  been  said  that  the  law  takes  no  cognizance  of  injuries  to 
the  feelings  of  individuals,  unless  such  injury  is  caused  by  an  illegal 
act,  and  that  it  would  not  be  safe  to  base  any  right  of  action  upon 
the  fact  that  a  person  was  of  a  sensitive  nature,  and  easily  injured 
by  being  brought  into  public  notice.  I  see  no  force  in  this  conten- 
tion. It  is  based  solely  upon  the  proposition  that  any  one,  without 
force  or  violence,  is  entitled  to  interfere  with  another,  if  it  is  to  his 
pecuniary  advantage  to  do  so,  without  regard  to  t1  ■  feelings  of  that 
other  person.  But  the  law  has  always  regarded  the  fact  that  other 
things  than  pecuniary  interests  are  to  be  protected,  and  I  can  see 
no  reason  why  a  person  who,  because  it  is  for  his  advantage  to  do  so, 
interferes  with  the  desire  of  another  person  to  be  left  alone,  is  to 
be  any  more  regarded  than  the  person  interfered  with  who  is  desir- 
ous to  have  his  feelings  protected.  I  think,  therefore,  that  the 
plaintiff  is  entitled  to  maintain  the  action  upon  the  facts  stated, 
upon  the  principle  that  her  personal  comfort  has  been  interfered 
with  without  her  consent,  and  to  her  injury.  It  cannot  be  said  that 
only  rights  of  property  are  to  be  protected  in  equity.  In  the  case  of 
I'ollard  V.  Photographic  Co.,  40  Ch.  Div.  345-334,  it  was  said  the  right 
to  grant  an  injunction  did  not  depend  upon  the  existence  of  prop- 
erty. While  that  decision  was  made  by  one  judge  at  what  in  this 
state  would  be  called  a  special  term  of  the  court,  and  is  therefore 
of  not  very  high  authority,  still  I  think  the  proposition  there  stated 
by  Lord  North  was  correct.  That  rule  has  undoubtedly  been  applied 
in  many  cases  in  this  country.  In  several  cases  where  the  surviving 
relatives  have  brought  actions  to  prevent  the  removal  of  a  dead 
body  which  had  been  buried,  or  to  assert  the  right  to  bury  a  corpse, 
althoogh  it  has  been  conceded  that  no  property  right  has  been  in- 
volved, yet  courts  of  equity  have  acted  by  injunction  to  protect  the 
right  which  arose  merely  from  the  respect  and  affection  which  the 
surviving  relatives  had  towards  the  remains  of  the  dead.    Pierce  t. 
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Proprietors,  10  R  L  237,  U  Am.  Eep.  667;  Foley  v.  Phelps,  1  App. 
Div.  551,  37  N.  Y.  Supp.  471. 

But,  if  it  can  be  fairly  contended  that  there  mast  be  a  right  of 
property  to  entitle  plaintiff  to  maintain  this  action,  still  I  think  that 
the  plaintiff's  right  to  an  injunction  in  this  case  may  stand  upon  the 
right  of  property  which  every  one  has  in  his  own  body.  The  property 
right  which  is  sufficient  to  induce  the  court  to  protect  it  by  injunc- 
tion may  be  quite  intangible  in  its  nature,  and  it  is  not  necessary 
that  it  should  be  of  any  value.  In  the  case  of  Woolsey  v.  Jadd,  4 
Duer,  379,  596,  the  general  term  of  the  superior  court,  which  was 
composed  at  that  time  of  exceedingly  able  judges,  held  that  a  court 
of  equity  would  restrain  the  publication  of  private  letters  written  by 
the  plaintiff  to  the  defendant,  although  those  letters  possessed  no 
value  whatever  as  literary  compositions,  and  although  it  conld  not 
be  said  that  the  plaintiff  was  possessed  of  any  tangible  property  with 
respect  to  them  except  the  paper  upon  which  they  were  written,  or 
that  he  sustained  any  damage  by  the  publication;  but  the  interfer- 
ence of  the  court  was  justified  for  the  reason  that  there  was  a  right 
of  property  in  the  letters  themselves,  however  intangible  it  might 
be,  which  was  sufficient  to  permit  the  plaintiff  to  restrain  the  publi- 
cation of  them.  The  same  rule  was  laid  down  in  the  case  of  Gee  v. 
Pritchard,  2  Swanst.  402,  in  respect  of  letters  of  the  same  nature  and 
quality.  In  the  case  of  Woolsey  v.  Judd,  supra,  the  superior  court 
overruled  the  case  of  Hoyt  v.  Mackenzie,  3  Barb.  Ch.  320,  49  Am. 
Dec.  178,  and  Wetmore  v.  Scovell,  3  Edw.  Ch.  515,  where  the  court 
held  that  the  publication  of  private  letters  could  only  be  restrained 
by  the  writer  where  they  possessed  some  value  as  literary  composi- 
tions, and  it  swept  away  the  last  vestige  of  the  claim  that  a  right  of 
property  necessary  to  sustain  an  injunction  should  be  of  substantial 
value,  if  it  could  be  said  that  any  such  right  existed.  The  same  rule 
was  laid  down  by  Judge  Story  in  Folsom  v.  Marsh,  2  Story,  100,  Fed. 
Gas.  No.  4,901,  and  it  has  been  adopted  in  the  case  of  Eyre  v.  Higbee, 
35  Barb.  502.  Although  Mr.  High,  in  his  work  on  Injunctions  (sec- 
tion 1012,  note),  claims  that  the  case  of  Woolsey  v.  Judd  and  the 
other  cases  cited  in  that  regard  do  not  correctly  state  the  law,  yet 
I  have  not  been  able  to  agree  with  his  decision  in  that  respect.  Not 
only  do  I  think  that  they  do  state  the  law  correctly,  but  they  follow 
the  current  of  authority  in  that  regard,  and  the  cases  of  Hoyt  v. 
Mackenzie  and  Wetmore  v.  Scovell  do  not. 

Neither  is  it  necessary  for  the  existence  of  a  right  of  property  that 
it  should  be  presently  profitable.  If,  under  any  circumstances  and 
at  any  future  time,  the  thing  possessed  may  become  profitable,  un- 
doubtedly the  court  will  protect  the  right  to  its  use  and  control  by 
the  owner.  That  one's  features  or  limbs  may  be  in  themselves 
profitable  to  the  possessor,  especially  if  they  are  of  noticeable  beauty, 
or  if  for  any  other  reason  they  possess  especial  value,  cannot  be  de- 
nied, and  BO  far  they  constitute  a  right  of  property  which  the  court 
will  protect.  The  peculiar  formation  which  made  the  Siamese  twins 
unique  was  andonbtedly  exceedingly  valuable  to  them,  and  the 
courts  would  without  question  have  protected  them  against  any 
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eflorts  made  without  their  consent  to  photograph  or  by  picture  t» 
produce  a  counterpart  of  that  formation  for  the  purposes  of  exhibi- 
tion, and  thereby  reduce  the  profits  they  might  receive  from  the 
exhibition  of  themselTes.  It  is  not  unknown  liat  one  who  is  fortu- 
nate enough  to  be -possessed  of  a  beautiful  hand  has  been  able  to  sell 
a  model  of  it  to  a  sculptor  to  be  reproduced,  and  there  can  be  no 
doubt  that  in  such  case  any  attempt  to  obtain  possession  of  the 
model  of  the  hand  without  the  consent  of  the  owner  would  be  re- 
Btramed;  or  if  any  one  had  obtained  such  a  model,  and  attempted  to 
use  it,  without  the  consent  of  the  owner,  there  is  no  doubt  that  the 
court  would  restrain  that  act  at  his  suit.  So,  if  the  face  of  a  wcnnan, 
by  reason  of  its  beauty,  is  especially  valuable  as  a  model,  from  which 
the  picture  of  a  Madonna  could  be  painted,  there  can  be  no  doubt 
that  any  attempt  by  photograph  to  reproduce  her  face,  so  that  it 
might  be  sold  to  a  painter,  thereby  depriving  the  owner  of  the  oppor- 
tunity to  obtain  for  herself  the  profit  arising  from  it,  would  be  a 
Tiolation  of  her  right  of  property,  and  would  be  restrained. 

Can  it  be  said  that  such  a  right  will  only  be  protected  when  the 
person  has  already  made  her  features  or  form  to  be  valuable  to  her? 
Is  not  the  right  as  much  to  be  protected  when  the  profit  is  prospec- 
tive, or  where  there  is  no  intention  or  wish  to  miake  a  profit,  as 
when  it  has  actually  come  to  exist?  I  think  there  can  be  no  doubt 
of  it.  Therefore,  if  it  is  necessary  that  there  should  be  an  actual 
right  of  property  in  one's  features  in  order  to  entitle  one  to  restrain 
an  unwarranted  reproduction  of  them,  I  think  there  is  such  a  right, 
and  that  where  a  publication  is  nmde  of  them  without  the  consent  of 
the  owner,  to  the  injury  of  her  feelings,  there  is  such  an  invasion  of 
the  right  that  the  court  will  restrain  it. 

But  it  is  said  that  not  only  are  there  no  precedents  in  favor  of  this 
right,  but  that  the  weight  of  authority  is  against  it.  In  my  judgment, 
that  is  not  correct.  I  have  examined  with  great  care  all  the  cases 
cited  by  the  learned  counsel  for  the  appellants,  who  has  collected  all 
that  there  are  in  the  books  on  that  subject,  and  I  find  none  of  them 
which  decides  this  case,  or  which  decides  any  principle  necessarily 
controlling  it.  In  the  leading  case  of  Pollard  v.  Photographic  Co.,  40 
Ch.  Div.  345,  the  plaintiflf  had  given  sittings  to  the  defendant  com- 
pany for  her  photograph  portrait,  so  that  copies  might  be  made  for 
ber  herself  and  upon  her  order.  The  defendant  had  seen  fit  to  use 
the  negative  to  make  Christmas  cards,  which  were  put  upon  exhibi- 
tion and  sale,  and  the  plaintiff  brought  the  action  to  restrain  the  sale 
of  the  pictures  and  that  use  of  the  negative.  The  court  granted  an 
injunction,  basing  it  upon  the  ground  that  there  was  an  implied  con- 
tract between  the  photographer  and  the  sitter  that  the  negative 
should  not  be  used  for  any  other  purpose  than  to  furnish  photographs 
at  the  order  of  the  sitter,  and  for  that  reason  it  held  that  the  defend- 
ant should  be  restrained  from  making  any  other  use  of  the  negative. 
There  is  nothing  in  the  case  from  which  it  can  be  inferred  that  any 
other  question  was  examined  or  discussed,  except  from  this  question, 
which  was  asked  by  the  court  of  the  plaintiff's  counsel  during  the  ar- 
gument, "Do  vou  ^spute  that  if  the  negative  likeness  were  taken  on 
71N.T.S.— 66 
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the  Ely,  the  person  who  took  it  might  exhibit  copies?"  to  which  coan- 
ael  replied,  "In  that  case  there  would  be  no  consideration  to  support 
a  contract."  But  no  such  question  was  presented  to  the  court,  and 
no  decision  in  that  regard  was  made;  but  I  apprehend  that  if  that  pre- 
cise question  had  been  presented  it  would  not  have  been  difficult  to 
find  some  principle  upon  which  the  court  might  proceed  to  restrain 
the  sale  of  the  copies.  In  the  case  of  Gee  v.  Pritchard,  2  Swanst.  402, 
and  Abernethy  v.  Hutchinson,  3  Law  J.  Ch.  209,  the  question  of  what 
is  called  the  "right  of  privacy"  was  not  in  any  way  disputed,  and  the 
cases  were  decided  upon  the  existence  of  a  ri^t  of  property,  although 
Lord  Eldon  in  each  case  held  that,  if  it  had  been  an  original  proposi- 
tion, he  would  doubt  whether  any  such  right  existed.  The  same  may 
be  said  of  the  case  of  Duke  of  Queensberry  t.  Shebbeare,  2  Eden,  329. 
In  Dockrell  v.  Dougall  [1898]  78  Law  T.  840,  the  plaintiff  was  a  phy- 
sician, and  he  brought  an  action  against  the  owner  of  a  patent  med- 
icine, who  had  stated  in  an  advertisement  of  his  medicine  that  the 
plaintiff,  a  physician  at  St  John's  Hospital,  London,  was  prescrib- 
ing his  medicine  as  an  habitual  drink.  The  suit  was  dismissed  upon 
the  ground  that,  although  the  unauthorized  use  of  the  plaintiff's  name 
was  calculated  to  injure  him  in  his  profession,  it  was  not  such  an  in- 
jury that  could  be  restrained  by  injunction.  The  case  was  decided  at 
a  special  term  of  the  diancery  court  in  England  by  one  judge.  It  does 
not  involve  any  principle  which  is  presented  in  this  case,  nor  do  I 
think  that  it  is  a  proper  statement  of  the  law.  In  the  case  of  Mac- 
kenzie v.  Mineral  Springs  Co.  (Sup.)  18  N.  T.  Supp.  240,  upon  almost 
the  same  state  of  facts  as  is  presented  in  the  case  last  cited,  an  in- 
junction was  granted  because  of  the  injury  to  the  plaintiff's  reputa- 
tion as  a  physician,  and  it  seems  to  me  tbat,  although  no  opinion  was 
written  in  that  case,  the  action  of  the  court  was  in  consonance  with 
well-established  principles,  whatever  the  action  of  the  English  courts. 
In  this  country  the  question  of  the  right  to  restrain  the  commission 
of  an  act  similar  to  the  one  in  this  case  has  been  presented  several 
times.  In  the  case  of  Schuyler  v.  Curtis,  an  unincorporated  society  of 
which  the  defendants  were  members  undertook  to  make  two  statues 
for  exhibition  at  the  Columbian  Exposition  at  Chicago.  One  was  to 
be  an  ideal  statue,  modeled  after  Mrs.  Mary  Hamilton  Schuyler,  the 
aunt  and  stepmother  of  the  plaintiff,  who  brought  an  action  to  re- 
strain the  erection  of  the  statue  upon  the  ground  that  the  act  was  dis- 
agreeable to  the  plaintiff,  and  because  the  making  of  the  statue  would 
be  obnoxious  to  Mrs.  Schuyler  if  she  were  living,  and  upon  the  further 
ground  that  it  caused  the  plaintiff  great  distress.  At  special  term  the 
injunction  was  granted  (Sup.;  15  N.  Y.  Supp.  787);  and  the  order  of 
the  special  term  was  affirmed  by  the  general  term  of  the  First  de- 
partment (64  Hun,  594,  19  N.  Y.  Supp.  264).  In  each  of  these  pro- 
ceedings the  violation  of  the  right  of  privacy  was  relied  upon  as  a 
sufficient  reason  for  the  granting  of  the  injunction.  After  the  injunc- 
tion had  been  granted  the  case  came  on  for  trial,  and  the  plaintiff  suc- 
ceeded in  making  the  injunction  permanent  An  appeal  was  taken  to 
the  court  of  appeals,  where  it  is  reported  in  147  N.  Y.  434,  42  N.  E. 
22,  31  L.  B.  A.  286,  49  Am.  St  Bep.  671.    An  examination  of  that 
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case  Bhows,  however,  that,  although  the  jndgment  was  reversed,  tbe 
reversal  did  not  proceed  upon  a  denial  of  the  right  of  privacy,  but  up- 
on the  ground  that  the  right  of  privacy  which  any  person  has  during 
life  dies  with  the  person,  and  any  right  which  survives  is  a  right  which 
pertains  to  the  living  only,  and  that  no  person  can  maintain  an  action 
to  prevent  the  exhibition  of  a  picture  of  a  deceased  relative,  unless 
the  injury  caused  by  that  display  is  personal  to  himself,  and  the  ac- 
tion cannot  be  maintained  simply  because  the  exhibition  would  have 
been  disagreeable  to  the  person  whose  portrait  is  to  be  exhibited  had 
he  been  living.  Judge  Gray  dissented  from  the  opinion  of  the  court, 
holding  not  only  that  there  was  a  right  of  privacy,  but  that  it  might 
be  enforced  by  a  relative  of  a  deceased  person.  A  careful  examina- 
tion of  the  opinion  of  the  majority  of  the  court,  delivered  by  Judge 
Peckham,  will  show  that  there  is  no  suggestion  in  it  that  such  a  right 
does  not  exist.  On  the  contrary,  Judge  Peckham  states  more  than 
once  in  the  opinion  that  the  decision  is  put  squarely  upon  the  ground 
that  whatever  right  of  privacy  Mrs.  Schuyler  possessed  had  died  with 
her,  and  that  such  a  right  could  not  be  enforced  by  her  relatives,  and 
that  is  the  sole  ground  upon  which  the  decision  of  the  court  of  ap- 
peals is  based.  Indeed,  I  think  that  it  is  easily  inferable  from  the 
opinion  that  there  is  such  a  right,  which  may  be  enforced  in  a  proper 
case.  It  cannot  be  said,  therefore,  I  think,  that  the  case  of  Bchnyler 
V.  Curtis  is  an  authority  for  the  proposition  that  the  right  of  privacy 
does  not  exist,  but  is  in  fact  to  the  contrary.  In  the  ease  of  Marks  v. 
Jaffa,  6  Misc.  Rep.  290,  26  N.  Y.  Snpp.  908,  the  right  of  an  individual 
to  prevent  the  publication  of  his  portrait  in  a  newspaper  was  sus- 
tained by  the  special  term  in  the  county  of  New  York,  and  an  injunc- 
tion was  granted  restraining  the  further  publication  of  it.  In  Mur- 
ray ▼.  Engraving  Co.,  8  Misc.  Rep,  36,  28  N.  Y.  Supp.  271,  it  was  held 
simply  that  a  parent  could  not  maintain  an  action  to  restrain  the 
unauthorized  publication  of  a  portrait  of  his  child,  which  is  the  same 
proposition  established  by  the  court  of  appeals  in  Schuyler  v.  Curtis, 
supra.  These  are  all  the  cases  upon  that  subject  reported  in  this 
state,  and  as  a  result  of  them  it  cannot  be  said  that  they  overthrow 
the  claim  made  by  the  plaintiff,  even  if  they  do  not  establish  it.        , 

In  the  case  of  Atkinson  v.  John  E.  Doherty  &  Co.,  121  Mich.  372, 
80  N.  W.  285,  the  same  question  was  presented  as  in  the  case  of 
Schuyler  v.  Ctirtis,  the  action  having  been  brought  by  Mrs.  Atkinson 
to  prevent  the  use  of  the  name  and  portrait  of  her  husband  upon 
cigars  manufactured  by  the  defendant.  The  court  held,  as  was  de- 
cided by  the  court  of  appeals  in  Schuyler  t.  Curtis,  that  the  widow 
could  not  bring  an  action  to  enforce  this  right  of  privacy.  Whatever 
more  was  said  than  that  was  a  dictum,  which,  however  much  entitled 
to  respect  because  of  the  learning  of  the  court,  is  not  to  be  regarded 
as  an  authority. 

In  the  case  of  Corliss  v.  E.  W.  Walker  Co.  (C.  C.)  57  Fed,  434,  and 
again  64  Fed.  280,  31  L.  R.  A.  283,  the  action  was  brought  to  restraia 
the  publication  of  a  picture  of  Mr.  Corliss,  the  eminent  inventor.  In 
the  first  report  of  the  case  the  injunction  was  denied  as  to  the  pub- 
lication, and  was  granted  as  to  the  use  of  the  plates  from  which  the 


Digitized  by 


Google 


884  71  NEW  TORK  SnPPLBHBSNT  (Sop.    Ct. 

X  and  106  Nev  York  State  Reporter 

engraving  waa  printed,  upon  the  ground  that  the  picture  was  tbat  of 
a  public  man,  and  that  Mr.  Ck)rlis8  had  consented  in  his  lifetime  to  the 
publication  of  his  picture  in  various  books  and  newspapers,  but  that, 
the  plates  having  been  obtained  upon  a  condition  which  had  not  been 
complied  with,  the  defendant  was  not  entitled  to  use  them.  A  motion 
having  been  made  to  dissolve  the  injimction,  the  court,  upon  new 
facts,  dissolved  it,  the  opinion  being  written  by  Judge  Colt,  who,  how- 
ever, took  occasion  to  say  that  he  believed  the  law  to  be  that  a  private 
individual  had  the  right  to  be  protected  in  the  representation  of  his 
portrait  in  any  form;  that  it  is  a  property,  as  well  as  a  personal,  right; 
and  that  it  belongs  to  the  same  class  of  rights  which  forbids  the  re- 
production of  a  private  manuscript  or  painting,  or  the  publication  of 
private  letters,  or  of  oral  lectures  delivered  by  a  teacher  to  his  class, 
or  the  revelation  of  the  contents  of  a  merchant's  books  by  a  clerk.  It 
was  held  by  Judge  Colt  that  the  distinction  in  the  case  of  a  picture  or 
photograph  lies  between  public  and  private  characters.  A  private  in- 
dividual should  be  protected  against  the  publication  of  any  portrait 
of  himself,  but  where  an  individual  becomes  a  public  character  the 
case  is  different.  I  see  no  diflSculty  in  the  application  of  this  rule, 
and  it  seems  to  me  that  it  is  one  eminently  proper  to  be  observed. 
In  the  case  of  Chapman  v.  Telegraph  Co.,  88  Ga.  763,  15  S.  E.  901. 
17  L.  R  A.  430,  30  Am.  St.  Bep.  183,  the  sole  question  was  the  meas- 
ure of  damages  for  the  breach  of  a  contract  in  n^lecting  to  send  a 
message,  and  does  not  bear  upon  the  case  at  bar.  I  have  examined 
this  case  with  great  care,  and,  while  the  rigjit  claimed  by  the  plain- 
tiff is  new,  yet  I  think  that  the  principle  upon  which  that  right  de 
pends  is  not  novel,  or  one  in  respect  of  which  there  can  be  any  doabt, 
but  that,  upon  the  application  of  well-established  principles,  the  plain- 
tiff has  stated  facts  sufficient  to  constitute  a  cause  of  action. 

The  judgment  appealed  from  should  be  affirmed,  with  costs,  with 
leave  to  the  defendants  to  withdraw  their  demurrer  and  answer  upon 
payment  of  tiie  costs  in  the  court  below  and  in  this  court  All  con- 
cur. 


,(63  App.  Dtv.  686.) 

TAYLOR  T.  NEW  TOEK  OBNT.  ft  H.  R.  S.  OO. 
(Supreme  Court,  Appellate  Division,  Fourtb  Department.    July  28,  1901.) 

1.  Railroads — IwjtmT  to  Passenoeks— Neomoence— Questioh  fob  Jdrt. 

Where  plaintiff  was  injured  while  alighting  from  a  train,  it  was  not 
error  to  refuse  to  instruct  that,  If  be  knew  the  train  had  started  before 
he  attempted  to  get  off,  he  was  guilty  of  contributory  negligence^  as 
the  question  was  for  the  Jury. 

i.  Appeal— Objection  to  Evidence. 

An  objection  to  evidence  as  "Incompetent"  presents  to  the  apx>ellate 
court  every  ground  of  incompetency,  and  permits  the  apiiellant  to  raise 
the  objection  that  it  was  not  part  of  the  res  gestse. 

&  BviDENOE— Res  Gest.b. 

Plaintiff  alleged  that  his  injuries  were  occasioned  by  the  raddeii  start- 
ing of  a  train  before  he  had  time  to  alight.  Before  arriving  at  the 
Station,  a  friend  accompanying  the  plaintiff  had  an  altercation  with  the 
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conductor,  and  wilness,  who  was  In  the  car.  afterwards  went  Into  an- 
other car,  and  couversed  with  the  conductor,  who  asked  him  If  he  In- 
tended  getting  off  at  the  next  station,  and  then  said:  "Ton  want  to  be 
ready  to  get  off.  I  will  get  even  with  those  fellows."  Held,  that  such 
remarks  were  not  admissible  as  part  of  the  res  gestn. 
Adams,  P.  J.,  and  Spring,  J.,  dissenting. 

Appeal  from  trial  term,  Wayne  county. 

Action  by  George  Z.  Taylor  against  the  New  York  CJentral  &  Hud- 
son River  Railroad  Company.  From  a  judgment  in  plaintiff's  favor, 
and  from  an  order  denying  a  new  trial,  defendant  appeals.  Re- 
versed. 

Argued  before  ADAMS,  P.  J.,  and  McLEXNAN,  SPRING,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

Edward  Harris,  for  appellant. 
Albert  A.  Wray,  for  respondent 

RUMSEY,  J.  The  action  was  brought  to  recover  for  damages  suf- 
fered by  the  plaintiff  because  of  the  negligence  of  the  defendant's 
servants.  On  the  21st  of  September,  1899,  the  plaintiff  was  a  pas- 
senger upon  the  defendant's  railroad  in  a  train  going  from  Rochester 
to  Clyde,  in  the  county  of  Wayne.  While  he  was  leaving  the  train  at 
Clyde  station,  it  was  suddenly  started  without  any  notice  to  him,  and 
he  was  thrown  to  the  ground,  and  seriously  injured;  and  for  the  in- 
juries sustained  he  brings  this  suit 

No  question  of  fact  is  presented  upon  the  appeal,  and  but  two  ex- 
ceptions are  relied  upon  by  the  appellant's  counsel.  The  first  arises 
upon  a  refusal  of  a  request  to  charge.  The  evidence  of  the  plaintiff 
tended  to  show  that  the  train  was  at  rest  when  he  attempted  to  get 
off  the  car;  that,  when  he  was  upon  the  second  or  third  step  from  the 
car  platform,  there  was  a  sudden  jerk  of  the  train,  and  he  was  thrown 
down  and  injured.  There  was  evidence  on  the  part  of  the  defendant 
tending  to  show  that  the  train,  having  stopped  at  the  station,  had 
started  again,  and  was  actually  in  motion,  before  the  plaintiff  left  his 
seat  in  the  car,  and  was  actually  moving  when  he  attempted  to  alight. 
In  view  of  that  evidence,  the  defendant's  counsel  requested  the  court 
to  charge  that,  if  the  plaintiff  knew  that  the  train  had  started,  and 
was  in  motion,  before  he  attempted  to  get  off,  then  he  was  guilty  of 
contributory  negligence,  and  could  not  recover.  To  the  refusal  of  the 
court  to  make  this  charge  the  defendant  excepted.  We  think  that  the 
exception  was  not  well  taken.  There  may  be  circumstiinces  under 
which  it  might  be  contributory  negligence,  as  a  matter  of  law,  for  a 
passenger  to  attempt  to  alight  from  a  moving  train;  but  that  can- 
not always  be  the  case.  If  the  train  has  just  started,  and  is  moving 
slowly,  a  prudent  man  would  not  hesitate  to  get  off;  and,  except 
where  the  train  is  moving  rapidly,  or  where  the  situation  of  the  train 
or  the  condition  of  the  man  is  unusual,  the  question  whether  it  is  con- 
tributory negligence  to  attempt  to  alight  from  a  moving  train  must 
be  left  to  the  jury.  Such  is  the  rule  to  be  adduced  from  the  case  of 
Distler  t.  Railroad  Co.,  151  N.  Y.  424,  45  N.  E.  937,  35  L.  E.  A.  762, 
and  within  that  rule  the  question  of  the  plaintiff's  contributory  neg- 
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ligpnce  in  this  case  was  clearly  one  for  the  jury.  That  being  bo.  it 
was  not  eiTor  for  the  court  to  refuse  to  charge  that,  if  the  plaintiff 
attempted  to  alight  from  a  moving  train,  he  could  not  recover. 

A  more  serious  question  arises,  however,  upon  the  exception  taken 
to  the  admission  of  the  testimony  of  the  witness  Emery.  The  train 
upon  which  the  plaintiff  was  traveling  was  an  accommodation  train. 
At  Newark — two  stations  before  Clyde — ^a  man  named  Noon  had  got 
upon  the  train.  He  sat  with  the  plaintiff  and  the  witness  Emery  in 
the  smoking  car.  When  asked  for  his  fare,  there  arose  some  dispute 
between  himself  and  the  conductor  as  to  the  proper  amount  to  be 
paid,  which  might  possibly  have  resulted  in  a  little  ill  feeling  on  the 
part  of  the  conductor  towards  Noon.  After  passing  Lyons,  the  sta- 
tion before  Clyde,  Emery  went  into  the  rear  car  of  tbe  train,  and 
there  had  a  conversation  with  the  conductor.  He  was  asked  what 
that  conversation  was,  to  which  an  objection  was  taken  that  it  was 
incompetent,  inadmissible,  and  that  anythipg  the  conductor  said  to 
Emerj'  in  the  car  next  to  the  smoking  car  was  not  competent.  The 
objection  was  overruled,  and  the  witness  testified  that  the  conductor 
asked  him  whether  he  was  going  to  get  off  at  Clyde,  and  then  said  to 
him:  "You  want  to  be  ready  to  get  off.  I  will  get  even  with  those 
fellows."  We  are  inclined  to  think  that  the  exception  to  this  evi- 
dence was  well  taken.  While  it  must  be  conceded  that  the  general 
rule  is  that  the  declarations  of  an  agent  against  his  principal  are  only 
competent  when  they  are  made  while  the  agent  is  actually  engaged  in 
the  business  of  the  principal,  and  that  the  declarations  in  question  do 
not  come  within  this  rule,  yet  it  is  claimed  that  they  are  competent 
here,  because  they  constituted  a  part  of  the  res  gestte.  Whether  they 
do  or  not  is  the  serious  question  presented  in  this  case.  The  plain- 
tiff, however,  insists  that  that  ground  of  incompetency  was  not  raised 
at  the  trial,  and  that,  therefore,  the  defendant  is  not  in  a  situation 
to  urge  it  upon  this  appeal.  Tn  this  he  is  clearly  mistaken.  The  ob- 
jection was  taken  that  the  evidence  was  incompetent,  and  that  raised 
then,  and  presents  here,  every  ground  of  incompetency  which  could 
not  have  been  obviated  at  the  trial  had  special  attention  been  called 
to  it.  The  fact  that  they  were  not  a  part  of  the  res  gestae,  if  that  be 
true,  was  a  reason  why  they  should  be  held  to  be  incompetent;  and, 
when  one  makes  an  objection  to  evidence  which  is  based  upon  a  right 
ground,  the  fact  that  he  does  not  give  every  reason  why  his  objec- 
tion is  well  taken  is  of  no  importance,  provided  that  the  ground  for 
the  incompetency  could  not  have  been  obviated.  Clearly,  in  this  case, 
the  ground  could  not  have  been  obviated,  and  therefore  it  was  not 
necessary  that  the  reason  why  the  incompetency  existed  should  have 
been  more  particularly  stated, — if,  indeed,  we  can  assume  that  that 
was  not  done,  which  I  think  cannot  be  fairly  assumed  from  the  record. 

In  considering  the  question  whether  these  declarations  are  com- 
petent, it  must  be  borne  in  mind  that  the  conductor  is  no  party  to  ti» 
action.  What  he  did  is  of  no  importance,  except  so  far  as  it  shows 
that  the  defendant,  acting  through  him  as  its  agent,  failed  in  the  per- 
formance of  some  duty  which  it  owed  the  plaintiff,  in  consequence  of 
which  the  injury  was  received.    The  liability  of  the  defemdant  arose 
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only  from  the  act  of  the  conductor.  That  liability  did  not  depend  at 
all  upon  the  motive  with  which  the  conductor  did  the  act.  Tte  act 
was  the  premature  starting  of  the  train.  If  the  train  was  prema- 
turely started  by  the  conductor,  the  liability  of  the  defendant  exists, 
whether  that  was  done  by  mistake  or  with  the  purpose  of  injuring  the 
plaintiff.  In  either  case  the  defendant  would  be  liable;  and,  in  the 
absence  of  knowledge  of  the  conductor's  malicious  purpose,  the  fact 
that  he  was  actuated  by  such  a  motive  would  not  increase  the  lia- 
bility of  the  defendant  in  the  slightest  degree.  Therefore  it  is  quite 
clear  that  the  only  material  matter  with  reference  to  the  act  of  the 
conductor  was  whether  or  not  he  did  it.  His  declarations  are  ma- 
terial only  so  far  as  they  tend  to  show  that  fact.  As  to  all  other  pur- 
l)0ses  they  are  absolutely  immaterial.  The  claim  of  the  plaintiff  is 
that  these  declarations  are  material,  because  they  accompanied  the 
transaction  "which  was  the  subject  of  the  investigation;  in  other 
words,  that  they  ape  competent  because  they  constitue  a  part  of  the 
res  gestjB.  It  is  undoubtedly  true  that  in  some  jurisdictions  great 
latitude  has  been  indulged  in  the  reception  of  evidence  of  this  class 
upon  the  ground  that  it  constitutes  a  part  of  the  res  gestsE.  Such 
cases  are  those  of  Insurance  Co.  v.  Mosely,  8  Wall.  397, 19  L.  Ed.  437, 
and  Com.  v.  McPike,  3  Cush.  181, 1  Am.  Dec.  727,  but  the  principle  of 
those  cases  has  never  been  adopted  in  this  state,  and  when  declara- 
tions of  an  agent  are  offered  in  evidence  as  a  part  of  the  res  gestas 
their  admissibility  has  been  restricted  within  very  narrow  limits. 
Patterson  v.  Hochster,  38  App.  Div.  399,  56  N.  Y.  Supp.  4G7.  The 
rule  as  to  the  admission  of  such  declarations  in  cases  of  this  kind  was 
laid  down  in  the  case  of  Luby  v.  Railroad  Co.,  17  N.  Y.  131,  to  the 
effect  that,  to  be  admissible,  such  declarations  must  constitute  the 
fact  to  be  proved,  and  not  the  admission  of  some  other  fact,  and  must 
be  made  during  the  transaction  depending  at  the  very  time.  Page 
133.  That  case  and  the  rule  laid  down  by  it  have  been  followed  in 
the  case  of  Waldele  v.  Railroad  Co.,  95  N.  Y.  274,  47  Am.  Rep;  41,  and 
have  never,  so  far  as  I  can  discover,  been  departed  from.  It  has 
always  been  held  that,  to  warrant  the  admission  of  declarations  as 
part  of  the  res  gestae,  they  must  be  the  main  or  principal  fact  or  trans- 
action; and  only  such  declarations  are  admissible  as  grow  out  of  the 
principal  transaction,  illustrate  its  character,  are  contemporaneous 
with  it,  and  derive  some  degree  of  credit  from  it.  All  the  authorities 
assume  that  there  must  be  a  principal  fact  established  by  other  evi- 
dence before  declarations  can  become  competent  as  a  part  of  the  res 
gest«.  Patterson  v.  Hochster,  supra.  That  case  illustrates  clearly 
the  object  of  the  admission  of  such  declarations,  and  the  extent  to 
which  the  rule  will  be  applied.  In  that  case  the  plaintiff  sued  to  re- 
cover for  damages  occasioned  by  stepping  into  a  coal  hole,  the  cover 
of  which  was  not  securely  fastened.  As  tending  to  show  that  it  was 
not  securely  fastened,  the  plaintiff  was  permitted  to  introduce  in  evi- 
dence her  own  declarations,  made  at  the  time  she  fell  into  the  hole, 
to  the  effect  that  the  cover  was  not  fastened.  Those  declarations 
were  sought  to  be  used  as  proof  of  the  principal  fact, — tliat  is,  that 
the  cover  of  the  coal  hole  had  not  been  secnrelj  fastened;  but  the 
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court  held  that  the  admission  of  those  declarations  as  proof  of  the 
principal  fact,  which  had  not  otherwise  been  shown  to  exist,  was  er- 
ror, and  the  judgment  was  reversed. 

Referring  to  the  case  of  Luby  v.  Bailroad  C!o.,  supra,  it  is  quite  clear 
that  the  declarations  of  the  conductor  here  were  not  admissible  with- 
in the  rules  there  laid  down.  The  fact  necessary  to  be  proved  waa 
whether  the  train  was  prematurely  started  at  the  time  that  the  plain- 
tiff was  about  to  step  from  the  car.  The  act  which  was  the  subject 
of  the  investigation  waa  that  done  by  the  conductor  by  way  of  start- 
ing the  train  at  that  very  moment.  There  can  be  no  doubt  that  if, 
just  at  that  moment,  the  conductor,  putting  his  hand  on  the  signal 
cord,  had  stated  that  he  was  about  to  start  the  train,  such  declara- 
tions would  have  been  competent  as  illustrative  of  the  act  which  he 
was  just  about  to  perform.  But  those  declarations  would  have  been 
admissible  as  part  of  the  res  gestae,  because  they  were  actually  con- 
temporaneous with  the  act  under  investigation,  and  illustrated  the 
object  with  which  it  was  done;  the  object  being  to  accomplish  the  act 
which  created  the  liability  of  the  defendant.  The  case  of  People  v. 
Davis,  56  N.  Y.  95,  is  relied  upon  as  sustaining  the  ruling  of  the  trial 
court.  But  in  that  case  the  declarations  were  held  not  to  be  compe- 
tent as  part  of  the  res  gestae,  and  it  is  quite  clear  to  my  mind  that  the 
rule  laid  down  by  Judge  Grover  was  not  broad  enough  to  permit  the 
admission  of  these  declarations  of  the  conductor.  The  case  of  Rail- 
road Co.  V.  Greenthall,  2.3  C.  C.  A.  100,  77  Fed.  150,  is  also  relied  up- 
on. But  in  that  case  the  question  was  whether  the  defendant,  whose 
duty  it  was  to  use  reasonable  care  to  protect  its  passengers,  was  lia- 
ble for  the  killing  of  one  passenger  by  another,  who  was  insane.  It 
is  quite  clear  that  it  was  material  to  show  that  the  employes  of  the 
defendant  in  charge  of  the  train  had  knowledge  of  the  insanity  of  the 
murderer  before  the  act  was  done,  and  for  that  purpose  what  waa  said 
by  the  conductor  shortly  before  upon  that  point  was  clearly  material, 
not  as  constituting  a  part  of  the  res  gestae,  but  as  showing  the  actual 
fact  that  he  had  received  notice  of  the  condition  of  affairs.  As  was 
said  before,  it  is  not  difScult  to  find  many  cases  in  other  jurisdictions 
where  this  evidence  would  be  held  competent,  but  I  have  not  been  able 
to  find  any  case  in  the  state  of  New  York  in  which  evidence  of  this 
kind  is  competent  upon  the  theory  that  it  is  part  of  the  res  gestae. 
But  the  declarations  in  question  were  clearly  no  part  of  the  act  of  the 
conductor  which  subjected  the  defendant  to  liability.  The  act  took 
place  after  the  train  had  stopped  at  Clyde,  and  just  before  it  started. 
Just  how  long  before  then  the  declarations  had  been  made  does  not 
appear,  but  it  is  clear  that  they  were  made  some  time  before  the  train 
reached  Clyde  while  on  its  way  towards  it,  at  a  time  when  the  pos- 
sibility of  doing  the  act  had  not  arisen,  and  the  conditions  which  au- 
thorized the  conductor  to  act  had  not  yet  come  into  existence.  They 
clearly  do  not  come  within  the  rule  laid  down  in  Luby  v.  Railroad 
Co.,  supra,  to  the  effect  that  declarations,  to  be  competent,  must  con- 
stitute the  fact  to  be  proved,  and  must  be  made  during  the  transac- 
tion depending  at  the  very  time.  They  were  not  a  part  of  the  res 
gestae,  tiierefore,  so  as  to  be  competent  within  the  role  laid  down  in 
Patterson  v.  Hochster,  supra. 
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No  one  will  daim  that  the  declarations  made  before  the  train 
reached  Clyde  constituted  a  part  of  the  transaction  occurring  when 
the  train  was  about  to  leave  that  station.  The  declarations  which  are 
competent  and  admissible  are  declarations  made  while  the  thing  is 
occurring,  so  that  the  person  who  hears  them,  and  who  is  at  the  same 
time  aware  of  the  act  which  is  done,  may  be  able  to  say  what  act  it 
was  that  the  declarations  qualified;  and  it  is  only  because  the  dec- 
larations do  qualify  the  act  which  is  done  at  the  same  time  they  are 
made  that  they  become  material.  As  is  said  by  Judge  CuIIen,  such  a 
declaration  derives  credit  and  importance  as  forming  part  of  the 
transaction  itself.  They  must  be  the  main  or  principal  fact  or  trans- 
action, and  only  such  declarations  are  admissible  as  grow  out  of  the 
principal  transaction,  illustrate  its  character,  or  are  contemporaneous 
with  it.  Patterson  v.  Hochster,  supra.  It  is  quite  clear  in  my  mind 
that  the  declarations  in  question  can  in  no  way  be  said  to  come  with- 
in the  requirements  which  are  necessary  to  exist  within  the  rules  laid 
down  in  this  state  before  the  declarations  of  an  agent  can  be  received, 
and  for  this  reason  the  ruling  of  the  court  below  was  error.  The 
question  whether  the  train  was  prematurely  started  was  severly  liti- 
gated. These  declarations,  having  been  received,  might  have  been 
and  must  have  been  considered  by  the  jury  as  material  upon  that 
point;  and  because  they  were  erroneously  received  it  follows  that  the 
judgment  and  order  appealed  from  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  result  of  the  action. 

McLENNAN  and  WILLIAMS,  JJ.,  concur. 

ADAMS,  P.  J.  (dissenting).  On  the  evening  of  September  21, 
1S99,  the  plaintiff  was  a  passenger  upon  one  of  the  defendant's 
trains,  and  while  attempting  to  leave  the  same  at  the  station  in  the 
village  of  Clyde  he  was  thrown  violently  upon  the  station  platform, 
in  consequence  of  which  he  sustained  serious  personal  injuries,  in- 
cluding a  fractured  arm.  The  evidence  upon  the  part  of  the  plaintiff 
tended  to  show  that  while  the  i^aintifl  was  about  to  alight  from  the 
lower  step  of  the  car  the  train  started  with  a  sudden  jerk,  which 
caused  him  to  plunge  "headforemost  onto  the  platform";  while,  upon 
the  other  hand,  it  was  claimed,  and  there  was  some  evidence  which 
supported  the  contention,  that  he  deliberately  swung  himself  from 
the  train  while  it  was  in  motion.  There  is  but  a  single  question  in 
the  case  of  sufficient  gravity  to  require  serious  consideration  from 
this  court,  and  that  arises  out  of  the  admission,  over  the  defendant's 
objection  and  exception,  of  certain  declarations  made  by  the  con- 
ductor of  the  train  to  the  witness  Emery.  The  undisputed  facts  of 
the  case  are  that  the  plaintiff  took  passage  upon  the  defendant's 
train  at  Rochester,  intending  to  leave  the  same  at  Clyde,  which  was 
the  village  of  his  residence.  At  Newark  station  he  was  joined  by 
an  acquaintance  named  Timothy  J.  Noon,  and  the  two  occupied  seats 
in  the  smoking  car,  as  did  also  the  witness  Emery.  When  the  con- 
ductor came  into  this  car,  an  altercation  arose  between  him  and 
Noon  respecting  the  latter's  fare.    It  seems  that  Noon  tendered  his 
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fare  in  money  at  the  rate  of  two  cents  per  mile;  that  the  conductor 
demanded  five  cents  additional,  which  Noon  refused  to  pay;  that  the 
conductor  thereupon  threatened  to  put  Noon  off  from  the  train  at 
Lyons,  which  was  the  next  station  east  of  Newark ;  and  that  in  the 
course  of  the  controversy  which  ensued  considerable  acrimony  and 
excitement  were  displayed,  whereupon  Emery,  in  order  to  avoid  fur- 
ther trouble,  paid  the  five  cents  himself,  and  shortly  thereafter  went 
into  the  coach  behind  the  smoking  car.  Lyons  is  about  six  or  seven 
miles  west  of  Clyde,  and  while  the  train  was  between  these  two  sta- 
tions the  conductor  had  a  conversation  with  Emery,  in  the  course  of 
which,  after  referring  to  the  disturbance  which  had  just  taken  place, 
he  asked  him  if  he  was  intending  to  get  off  at  Clyde,  and,  upon  being 
informed  by  Emery  that  he  was,  said  to  him:  "You  want  to  be  ready 
to  get  off.  1  will  get  even  with  those  fellows."  This  evidence  was 
objected  to  "as  incompetent  and  inadmissible,  and  not  in  the  same 
car  where'  the  plaintiff  was;  that  anything  the  conductor  said  to 
Mr.  Emery  in  the  car  next  to  the  smoker  is  not  competent."  At  the 
time  the  evidence  was  offered  and  admitted  it  had  been  proven  that 
the  train  stopped  but  an  instant  at  the  Clyde  statiim,  and  then  start- 
ed up  with  a  sudden  jerk.  There  was  also  evidence  from  which  the 
jury  might  have  inferred  that  it  was  caused  thus  to  start  by  a  signal 
given  by  the  conductor.  In  these  circumstances,  the  trial  court 
received  the  evidence,  not  as  proof  of  willful  misconduct  upon  the 
part  of  the  conductor  in  starting  the  train  suddenly,  but  simply  as 
corroborative  of  the  plaintiff's  evidence  that  the  train  did  not  remain 
at  the  Clyde  station  long  enough  to  afford  him  a  reasonable  oppor- 
tunity to  alight.  The  single  proposition,  therefore,  with  which  we 
are  concerned,  is,  was  such  evidence  relevant  to  that  issue,  and  ad- 
missible for  the  purpose  for  which  it  was  received?  The  answer  to 
this  proposition  probably  depends  upon  whether  or  not  the  conversa- 
tion between  the  conductor  and  Emery  can  be  regarded  as  part  of 
the  res  gestie.  One  of  the  greatest  difficulties  encountered  by  the 
courts  in  their  efforts  to  apply  the  law  of  evidence  is  to  determine 
when  declarations  may  be  received  as  part  of  the  res  gestae,  and  this 
difficulty  has  led  to  frequent  attempts  to  formulate  and  simplify 
a  rule  which  shall  be  general  in  its  application.  The  result  of  these 
efforts  has  not  been  always  satisfactory,  but  for  the_  purpose  of  this 
review  it  may  be  said  that,  in  order  to  render  such  declarations  ad- 
missible, there  must  be  a  principal  fact  or  transaction,  and  that  only 
such  declarations  are  admissible  as  grow  out  of  that  transaction, 
illustrate  its  character,  are  contemporary  with  it,  and  derive  some 
degree  of  credit  from  it.  Lund  v.  Inhabitants  of  Tyngsborongh,  9 
Cnsh.  80;  11  Am.  &  Eng.  Enc.  Law,  523.  The  main  transaction  in 
this  case  was,  of  course,  the  starting  of  the  train  at  the  Clyde  sta- 
tion; for,  in  one  aspect  of  the  case,  the  plaintiff's  right  of  action 
depends  entirely  upon  whether  the  train  was  started  suddenly,  and 
before  a  reasonable  opportunity  had  been  afforded  him  to  alight 
therefrom.  The  declarations  of  the  defendant's  conductor,  while  not 
growing  out  of  that  transaction,  in  the  sense  that  they  followed  it, 
were  nevertheless  part  and  parcel  of  it,  because  they  related  to  it. 
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and  indicated  and  illustrated  its  character;  that  is,  the  condnctor 
said,  in  substance,  to  Emerj,  a  passenger,  "This  train  will  stop  but 
an  instant  at  Clyde,  and,  consequently,  if  yon  intend  getting  off  at 
that  station,  you  had  better  do  bo  as  expeditiously  as  possible." 
They  were  likewise,  in  my  opinion,  contemporaneous  with  it;  for 
they  were  made  by  the  conductor  while  in  the  discharge  of  a  duty 
owing  by  him  to  the  passengers  upon  this  train,  and  imposed  upon 
him  by  the  relation  which  he  bore  to  the  defendant.  He  knew  that 
the  train  was,  by  his  direction,  to  make  an  unusually  short  stop  at 
the  station  where  Emery  was  intending  to  leave  it,  and  for  that  rea- 
son notified  him  of  the  fact.  This  notification  was  given  after  the 
altercation  between  the  conductor  and  Noon  had  occurred,  and  while' 
the  train  was  between  Lyons  and  Clyde.  It  must  consequently  have 
been  given  while  the  train  was  not  more  than  six  miles  from  the  lat- 
ter station,  and  within  ten  or  twelve  minutes,  at  most, -of  the  time 
when  the  principal  transaction  occurred ;  and,  inasmuch  as  the  evi- 
dence tends  to  show  that  the  transaction  was  in  accord  with  the  con- 
ductor's declarations,  it  may  properly  be  said,  I  think,  that  the  lat- 
ter derived  some  degree  of  credit  from  it. 

In  view  of  all  these  circumstances,  I  do  not  well  see  how  the  evi- 
dence of  the  witness  Emery  could  have  been  properly  excluded,  and 
many  cases  can  be  cited  from  the  reports  of  this  and  other  states 
which  will  support  the  ruling  of  the  trial  court  upon  principles  some- 
what analogous  to  those  above  mentioned.  .  Thus,  in  Matteson  v. 
Bailroad  Co.,  62  Barb.  364,  it  was  held  that  the  declarations  of  an 
agent  of  the  defendant,  who  was  in  charge  of  a  gang  of  men  engaged 
in  relaying  ties,  that  there  was  suflQcient  time  to  relay  them  hefore 
the  arrival  of  the  next  train,  were  admissible  against  the  company, 
the  same  being  a  part  of  the  res  gestae.  In  Price  v.  Powell,  3  N.  Y. 
322,  which  was  an  action  against  a  carrier  for  damages  sustained 
in  consequence  of  the  breakage  of  some  marble  "tomb  tops,"  it  was 
declared  that  a  conversation  between  the  master  of  the  vessel  upon 
w^ich  the  marble  was  shipped  and  the  consignee,  before  the  marble 
had  been  delivered  to  the  consignee,  was  competent  evidence  for  the 
plaintiff.  In  a  Massachusetts  case  evidence  that  men  working  at  a 
gangway  were  warned  shortly  before  the  accident  occurred  that  the 
plank  was  unsafe  was  held  admissible  in  an  action  for  injuries  to  a 
person  caused  by  the  fall  of  the  gangway.  Parker  v.  Steamboat 
Co.,  109  Mass.  449.  In  Railroad  Co.  v.  Jackson,  81  Ind.  19,  which 
was  an  action  by  a  passenger  to  recover  damages  which  he  sustained 
in  consequence  of  a  drenching  which  he  received  while  upon  the 
defendant's  train,  and  in  which  evidence  was  given  tending  to  show 
that  the  water  was  cast  upon  the  jjassenger  by  the  direct  procure- 
ment of  a  brakeman  of  the  train,  it  was  held  competent  to  prove  a 
previous  declaration  of  the  brakeman  of  his  purpose  to  do  it.  And 
in  the  federal  court  of  appeals  (Eighth  circuit)  it  was  held  that  a  con- 
versation between  a  conductor  of  a  ti-ain  and  a  passenger,  who  ex- 
pressed fear  of  a  fellow  passenger,  as  to  the  latter 's  sanity,  is  ad- 
missible as  part  of  the  res  gestie  in  an  action  against  the  railroad 
company  for  the  killing,  shortly  after  such  conversation,  of  another 
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passenger  by  the  person  whose  sanity  was  questioned;  and  such 
holding  was  placed  upon  the  ground  that,  when  making  the  declara- 
tions, the  conductor  was,  as  in  the  present  instance,  acting  strictly 
within  the  line  of  his  duty.  Railway  Oo.  v,  Greenthal,  23  C.  C.  A. 
100,  77  Fed.  150.  But,  without  multiplying  authorities,  it  is  suf- 
ficient to  say  that,  in  my  opinion,  this  case  falls  directly  within  the 
principle  enunciated  by  Grover,  J.,  in  People  v.  Davis,  66  N.  Y.  95, 
who  thus  expressed  himself: 

"Anything  said  accompanying  the  performance  of  an  act,  explanatory 
thereof,  or  showing  Its  purpose  or  Intention,  when  material.  Is  competent 
as  a  part  of  the  act  •  •  •  The  length  of  time  between  the  act  and  Its 
subsequent  narration  by  one  of  the  actors  I  do  not  regard  as  material.  The 
question  is,  did  the  proposed  declaration  accompany  the  act,  or  was  It  so 
connected  therewith  as  to  constitute  a  part  of  it?  If  so.  It  is  a  part  of  the 
res  gestse,  and  competent" 

Clearly,  in' the  present  instance  the  conductor's  dedarations  indi- 
cated and  explained  the  purpose  and  intent  of  the  principal  act 
which  occurred  but  a  few  moments  later.  They  were  so  connected 
with  that  act  as  to  constitute  a  part  of  it,  and  consequently,  within 
the  rule  above  stated,  they  were  part  of  the  res  gestse,  and  admissible. 
Another  class  of  cases  is  often  cited  in  support  of  a  different  doc- 
trine, and  of  this  class  Luby  v.  Railroad  Co.,  17  N.  Y.  131,  and  Wal- 
dele  V.  Railroad  Co.,  95  N.  Y.  274,  47  Am.  Rep.  41,  are,  perhaps, 
fair  types.  But  it  is  to  be  observed  that  the  declarations  in  such 
cases  were  generally  offered  merely  as  proof  of  some  past  transac- 
tion, and  not  infrequently — as  in  the  Luby  Case — they  were  declara- 
tions which  had  been  made  by  an  employ^  who  was  endeavoring 
thereby  to  account  for  what  he  had  done  with  a  manifest  purpose  of 
exonerating  himself,  and  casting  the  blame  upon  his  principals, 
which  it  is  needless  to  suggest  is  quite  a  different  matter  from  dec- 
larations made  while  in  the  discbarge  of  a  duty,  and  in  anticipation 
of  an  event  which  the  employ^  knew  was  about  to  occur.  After 
a  careful  examination  of  the  question  under  review  as  it  is  presented 
by  the  facts  of  this  case,  I  am  convinced  that  the  evidence  of  the  con- 
ductor's declarations  was  admissible  for  the  purpose  for  which  it 
was  received,  and  consequently  I  am  constrained  to  dissent  from  the 
opinion  of  Mr.  Justice  RUMSEY. 

SPRING,  J.,  eoncara. 
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(Bnpreme  Gonrt;  Appellate  DItIbIod,  Fourth  Department.    July  23,  IdOl.) 

1.  Gbihinal  Law— Embraoebt— Evidbncb— Sdfficibhot. 

Under  Ftn.  Code,  f  76,  making  It  a  misdemeanor  to  Influence  or  at- 
tempt to  influence  Improperly  a  Juror  In  respect  to  bis  rerdict,  that 
defendant,  knowing  that  a  certain  person  was  a  grand  Juror,  invited  him 
Into  a  store  to  talk  with  him  concerning  a  case  which  was  to  be  pre- 
sented to  the  grand  Jury,  and  attempted  to  influence  him  against  a 
prosecution.  Is  sufficient  to  sustain  a  conviction. 

%.  Same— Indicthent — Variance. 

Where  an  indictment  for  embracery  alleges  that  the  person  Improperly 
attempted  to  be  Influenced  was  a  member  of  the  grand  Jury  previously 
summoned,  proof  that  his  name  had  been  drawn  from  the  Jury  box, 
and  published,  but  he  had  not  been  formally  summoned,  when  the  at* 
tempt  was  made.  Is  an  immaterial  variance. 

Ik  Same — Good  Character— Instbuotionb. 

An  instruction  as  to  evidence  of  good  character  that  it  did  not  prove 
that  accused  did  not  commit  the  crime,  but  it  presented  the  question 
as  to  whether  or  not  a  man  of  accused's  standing  would  be  likely  to 
commit  the  crime,  though  erroneous  In  not  being  sufficiently  favorable 
to  accused,  la  not  reversible  error  in  the  absence  of  an  exception  or 
request  to  charge  otherwise. 

4  Sake — Charge  to  Qramd  .InKY— Cohht's  Discretion — Review. 

Under  Or.  Code,  {  248,  requiring  the  court  to  give  to  the  grand  Jury 
anch  information  as  it  may  deem  proper  as  to  their  duties  and  any 
crimes  returned  to  the  court  or  likely  to  come  before  the  grand  Jury, 
the  court  will  not  review  the  denial  of  a  motion  to  dismiss  an  indictment 
on  the  ground  that  the  presiding  Judge  read  certain  affidavits  to  the 
grand  Jury,  and  directed  them  to  And  an  indictment  if  the  facts  stated 
in  the  affidavits  were  proven  before  them,  since  the  subject-matter  of  the 
charge  and  the  manner  of  presenting  It  are  within  the  court's  discre- 
tion. 

McLennan.  J.,  dissenting. 

Appeal  from  Wayne  county  court 

William  J.  Qlen  was  convicted  of  embracery,  and  he  appeals.  Af- 
firmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPKING,  WIL- 
LIAMS, and  RUMSEY,  J  J. 

Cteorge  Raines  and  W.  A.  Glen,  for  appellant. 
Charles  T.  Ennis,  Dist.  Atty.,  for  the  People. 

SPRIN'G-,  J.  The  defendant  was  indicted  by  the  grand  jury  of  the 
county  of  Wayne  charging  him  with  "an  attempt  to  improperly  in- 
fluence'' one  Abram  Weed  "as  a  member  of  the  grand  jury  thereto- 
fore summoned  •  *  *  in  a  certain  criminal  action  then  pending 
on  complaint  of  one  Michael  Abert  accusing  one  Dwight  S.  Cham- 
berlain of  assault  in  the  third  degree,"  which  was  about  to  be  pre- 
sented to  the  said  grand  jury.  Said  Chamberlain  was  a  personal  and 
political  friend  of  the  defendant,  and  the  latter  apparently  regarded 
the  criminal  proceedings  pending  against  him  actuated  by  spite. 
Abram  Weed  and  the  defendant  had  long  known  each  other,  and  the 
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former  had  been  drawn  as  a  member  of  the  grand  jury  of  Wayne 
county,  which  body  was  to  convene  on  the  7th  day  of  February,  1898, 
and  the  defendant  had  read  the  name  among  the  list  of  grand  jurors 
published  in  a  newspaper.  On  the  30th  of  January,  Mr.  Weed,  •while 
in  the  village  of  Clyde,  in  that  county,  was  accosted  on  the  street 
by  the  defendant  with  the  remark  that  he  wished  to  have  a  "little 
talk"  with  him.  The  defendant  added  that  he  noticed  he  had  been 
drawn  as  a  grand  juror,  and,  as  the  weather  was  cold,  suggested 
that  they  go  into  a  store  near  by.  They  did  so,  the  defendant  buying 
the  cigars  for  the  two;  and,  as  the  store  was  somewhat  crowded, 
they  went  into  a  storeroom  in  the  rear  part  of  the  building.  Weed, 
in  his  narration  of  what  then  occurred,  testified: 

"He  spoke  again  of  the  cemetery  case,  and  said  Dr.  C!hamberlaiii —  There 
la  a  sort  of  spite,'  he  says,  'against  Dr.  Chamberlain,  and  It  Is  a  case  that 
will  probably  come  up  before  the  next  grand  jury;'  and  be  says,  There 
is  nothing  in  it.  Such  a  case,'  he  says,  'seems  to  me,  should  not  come  be- 
fore the  grand  Jury;  simply  makes  expense  for  the  county.'  •  •  •  But 
farther  than  that  he  said,  he  says,  the  parties  connected  with  It — he  used 
the  term  'disreputable.'  1  can't  tell  how —  and  then  spoke  of  a  woman 
that  was  simply  a  prostitute.  As  I  said,  there  was  not  a  name  mentioned 
there  with  the  exception  of  Dr.  Chamberlain's.  When  he  spoke  of  a  woman 
as  a  prostitute,  I  think  he  said  she  was  some  woman  connected  with  that 
affair." 

The  defendant  did  not  contradict  the  substance  of  this  conversa- 
tion. It  is  therefore  undisputed  that  he  did  ask  Weed,  knowing 
he  was  a  grand  juror,  to  go  into  the  store,  and  that  his  only  motive 
was  to  talk  with  him  concerning  the  case  against  Dr.  Chamberlain, 
which  was  to  be  presented  to  the  grand  jury  of  which  he  was  a  mem- 
ber. The  whole  tenor  of  his  talk  was  to  influence  the  juror  against 
the  prosecution  of  the  charge  against  Dr.  Chamberlain.  The  defend- 
ant contends  that  he  was  not  actuated  by  any  improper  motive  in 
this  endeavor,  but  his  version  of  the  occurrence  in  the  main  cor- 
responds with  that  given  by  Mr.  Weed. 

The  definition  of  the  crime  of  embracery  given  in  section  75  of  the 
Penal  Code  reads  as  follows: 

"A  person  who  Influences  or  attempts,  to  Influence  hnproperiy,  a  Juror  In 
a  civil  or  criminal  action  or  proceeding,'  or  one  drawn  or  summoned  to  at- 
tend as  such  a  Juror,  •  •  •  in  respect  to  his  verdict  •  •  •  or  de- 
cision *  *  *  in  any  case  or  matter  pending,  or  about  to  be  brought 
before  him,  in  any  case,  is  guilty  of  a  misdemeanor." 

To  support  the  charge  under  this  section,  it  is  not  necessary  that 
a  proHer  of  money  or  other  consideration  be  tendered  to  the  juror 
improperly  approached  to  influence  his  decision.  The  unlawful  at- 
tempt is  the  gist  of  the  action,  and  it  was  for  the  jury  to  constrae 
the  intent  of  the  defendant  in  endeavoring  to  persuade  the  juror 
that  there  was  no  merit  in  the  charge  against  Dr.  Chamberlain. 
The  verdict  is  weU  supported  by  the  evidence,  and  we  see  no  reason 
for  disturbing  the  judgment  of  conviction  on  the  merits. 

The  indictment  alleges  that  at  the  time  of  the  conunission  of  the 
said  crime  the  attempt  to  influence  improperly  was  made  upon  "said 
Abram  Weed  as  a  member  of  the  grand  jury  theretofore  summoned," 
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and  later  fn  the  indictment  is  found  the  following:  "He,  the  said 
William  J.  Glen,  then  and  there  well  knowing  that  the  said  Abram 
Weed  had  been  theretofore  drawn  and  summoned  as  such  grand  juror 
as  aforesaid,"  etc.  Weed  had  not  then  been  formally  "summoned" 
as  a  grand  juror,  although  his  name  had  been  drawn  from  the  jury 
box,  and  published  in  the  list.  The  contention  of  the  defendant  is 
that  the  indictment  does  not  aver  that  Weed  had  been  drawn  as  a 
member  of  the  grand  jury,  and,  as  he  had  not  been  summoned,  the 
variance  of  the  proof  from  the  indictment  is  substantiaL  Under  the 
liberal  construction  now  given  to  an  indictment  (Ck)de  Or.  Proc.  § 
285;  People  v.  Clements,  107  N.  Y.  205, 13  N.  E.  782),  the  defect  does 
not  amount  to  a  fatal  variance.  The  evidence,  without  objection, 
showed  that  at  the  time  of  the  conversation  with  Weed  the  latter 
was  in  fact  drawn  as  a  grand  juror,  and  the  only  significance  in 
the  attempt  of  the  defendant  to  influence  him  lies  in  that  fact. 
While  the  averment  quoted  above  alleging  defendant  knew  that 
Weed  "had  been  theretofore  drawn  and  summoned  as  such  grand 
juror  as  aforesaid"  is  indirect  in  form,  it  does  charge  the  fact.  It 
accuses  him  of  an  improper  attempt  to  inflnence  Weed  as  a  member 
of  the  grand  jury,  and  sets  forth  in  detail  the  facts  to  support  that 
accusation.  .  In  construing  a  similar  criticism  to  an  indictment,  and 
disagreeing  vrith  the  opinion  in  the  same  case  in  the  court  below, 
and  which  is  cited  on  lie  brief  of  the  appellant's  counsel,  the  court 
of  appeals,  in  People  v.  Qements,  107  N.  Y.  205,  13  N.  E.  782,  after 
alluding  to  the  objection  urged  against  the  indictment  that  it  did  not 
allege  that  the  statements  were  in  fact  untrue,  "but  only  that  the 
defendant  well  knew  them  to  be  untrue,"  say,  at  page  210, 107  N.  Y., 
and  page  783, 13  N.  E.: 

"A  pleading  is  deemed  to  allege  what  can  by  fair  and  reasonable  Intend- 
ment be  Implied  from  the  facts  stated,  and  a  general  demurrer  for  Insuffi- 
ciency was  not  sustainable  on  the  grounds  that  the  farts  were  ar^imenta- 
tively  or  otherwise  Imperfectly  or  informally  stated.  The  objection  to  this 
Indictment,  if  there  be  any,  was  that  the  falsity  of  the  statements  sworn  to 
was  only  ar^nmentatively  alleged;  but  that  it  was  fairly,  and  even  neces- 
sarily, to  be  implied  from  the  facts  stated  is  very  clear.  The  objection  goes 
only  to  the  form  of  the  allegation." 

The  defendant  had  produced  on  the  trial  several  witnesses  to  vouch 
for  his  previous  good  character.  In  commenting  upon  this  testi- 
mony, the  trial  judge  instructed  the  jury: 

"The  object  of  that,  gentlemen,  is  to  raise  In  your  mind  this  question. 
It  doesn't  prove  that  he  didn't  commit  this  crime,  because  it  Is  unfortunately 
too  common  an  occurrence  that  a  man  of  previous  good  character  Is  led 
astray.  But  it  brings  home  to  you  this  question,  and  in  that  light  you  are 
to  consider  it, — as  to  whether  or  not  it  is  likely  that  a  man  of  his  stand- 
ing, a  man  of  his  position,  a  man  of  his  reputation,  would  be  llitely  to  com- 
mit a  crime,  would  be  likely  to  Jeopardize  the  fruit  and  success  which  a 
long  life  of  uprightness,  integrity,  and  industry  had  brought  him." 

This  instruction  was  not  sufficiently  favorable  to  the  defendant. 
People  V.  Hughson,  154  X.  Y.  153-104,  47  N.  E.  1002;  People  v. 
Elliott,  163  N.  Y.  11-14,  57  N.  E.  103.  There  was  no  exception  to 
this  portion  of  the  charge,  and  no  request  to  charge  otherwise  was 
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made.  Had  the  atteation  of  the  trial  judge  been  called  to  the  true 
rule  applicable  to  proof  of  this  kind,  it  is  fair  to  assume  that  he 
would  have  conformed  to  it.  While  we  might  order  a  new  trial  by 
reason  of  this  erroneous  instruction  without  an  exception  (Code  Cr. 
Proc.  §  527),  as  suggested  by  the  counsel  for  the  appellant,  justice 
does  not  require  us  to  exercise  that  power.  The  defendant  was  con- 
victed of  a  misdemeanor,  but  the  offense  is  one  which  strikes  at  the 
integrity  of  our  judicial  system,  and  the  proofs  fully  warranted  the 
verdict  of  the  jury.  He  is  an  intelligent  man  of  experience,  was 
ably  defended  by  skillful  counsel,  the  trial  was  fairly  conducted,  and 
there  is  no  occasion  for  us  to  be  lenient  to  him  in  the  way  suggested, 
inasmuch  as  the  conclusion  reached  by  the  jury  is  a  just  one  from 
the  evidence. 

When  the  trial  was  moved  in  the  county  court,  a  motion  was  made 
in  behalf  of  the  defendant  to  dismiss  the  indictment,  based  upon  affi- 
davits which  were  presented  to  the  court  These  affidavits  show: 
lliat  during  a  trial  term  of  the  supreme  court  of  Wayne  county  the 
grand  jury  were  considering  the  charge  against  Dr.  Chamberlain 
which  was  the  subject  of  defendant's  alleged  attempt  improperly  to 
influence  the  juror  Weed.  The  justice  presiding  at  the  term  learned 
of  this  attempt  and  alleged  kindred  efforts  of  other  persons,  and,  call- 
ing the  grand  jury  before  him,  gave  them  instructions  and  read  affi- 
davits to  them.  One  of  these  was  the  affidavit  of  the  juror  Weed, 
which  contained  the  substance  of  the  facts  subsequently  testified  to 
by  him  upon  the  trial  of  this  action.  The  affidavit  of  another  grand 
juror  was  also  read  by  the  justice  presiding  to  that  body,  tending  to 
show  the  exercise  of  improper  influence  upon  him  in  said  Chamber- 
lain matter;  and  also  another  affidavit  of  like  import  was  read.  That 
the  presiding  justice  commented  with  some  severity  upon  this  alleged 
endeavor  to  tamper  with  the  jurors,  and  read  to  them  section  75  of 
the  Penal  Code,  defining  the  crime  of  embracery,  and  among  other 
things  said:  "If  what  is  charged  in  these  affidavits  shall  be  proven 
before  your  body,  then  it  will  be  your  duty  to  find  a  bill  of  indict- 
ment for  this  misdemeanor  against  the  persons  who  are  guilty." 
Many  affidavits  were  read  in  the  county  court  on  the  motion  to  dis- 
miss the  indictment,  setting  forth  these  facts  in  detail.  The  charge 
of  the  learned  judge  to  the  jury  as  reported  in  the  Rochester  papers 
was  also  presented  on  this  motion,  although  its  accuracy  was  never 
certified  by  the  learned  justice  presiding.  The  motion  to  dismiss  was 
denied  by  the  county  court,  and  appellant's  counsel  now  seek  to  re- 
view this  decision,  claiming  that  the  trial  justice  transcended  his  au- 
thority in  reading  these  affidavits  to  the  grand  jury,  and  that  his  di- 
rection to  find  an  indictment  if  the  facts  contained  in  the  affidavits 
were  proven  before  them  is  reversible  error.  There  is  much  contra- 
riety of  judicial  authority  as  to  the  right  to  dismiss  an  indictment 
upon  this  ground,  or  to  review  upon  appeal  an  order  refusing  to  do 
so.  Section  313  of  the  Code  of  Criminal  Procedure  provides  that  "the 
indictment  must  be  set  aside  by  the  court  in  which  the  defendant  is 
arraigned,  and  upon  his  motion,  in  either  of  the  following  cases,  bat 
in  no  other."    The  two  cases  specified  relate — ^First,  to  the  form  of 
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tlie  indictment;  and,  second,  where  a  person  has  been  present  during 
the  session  of  the  grand  jury  "while  the  charge  embraced  in  the  indict- 
ment was  under  consideration."  The  right  to  appeal  is  not  a  consti- 
tutional one,  but  relates  wholly  to  the  procedure,  and  is  therefore 
within  the  control  of  the  legislature.  People  v.  Dunn,  157  N.  Y.  52S- 
539,  52  N.  E.  572;  People  v.  Petrea,  92  N,  Y.  128.  Following  along 
this  line,  it  has  been  held  that,  the  cases  in  which  an  indictment  can 
be  dismissed  having  been  prescribed,  no  other  can  be  read  into  the 
section.  People  v.  Petrea,  92  N.  Y.  145;  People  v.  Rutherford,  47 
A  pp.  Div.  209,  62  N,  Y.  Supp.  224.  Additional  force  is  given  to  this 
restrictive  interpretation  by  the  amendment  of  the  section  in  1897, 
interpolating  the  words,  "but  in  no  other,"  indicating  an  intention  on 
the  part  of  the  legislature  to  limit  the  grounds  of  the  motion  to  those 
embodied  in  this  section  of  the  Code.  Cases  last  cited;  People  v. 
O'Connor,  31  Misc.  Rep.  668,  66  N.  Y.  Supp.  126;  People  v.  Willis, 
23  Misc.  Rep.  568,  52  N.  Y.  Supp.  808.  There  is  much  very  eminent 
judicial  authority  in  conflict  with  this  position.  People  v.  Molineuz, 
27  Misc.  Rep.  80,  58  N.  Y.  Supp.  153;  People  v.  Clark  (0.<&  T.)  14  N. 
Y.  Supp.  642;  People  v.  Brickner  (O.  &  T.)  15  N.  Y.  Supp.  528;  People 
V.  Vanghan,  19  Misc.  Rep.  298,  42  N.  Y.  Supp.  959;  People  t.  Thomas, 
32  Misc.  Rep.  170,  66  N.  Y.  Supp.  191.  In  these  cases  the  right  to  dis- 
miss on  other  grounds  than  the  two  contained  in  said  section  313, 
and  to  review  on  appeal  the  order  denying  such  a  motion,  pursuant  to 
section  517  of  the  Code  of  Criminal  Procedure,  was  claimed  to  be  one 
of  the  inherent  powers  vested  in  the  court,  and  within  section  671  of 
that  Code.  It  is  unnecessary  here  to  attempt  any  reconciliation  of 
these  two  sets  of  cases.  SufRce  it  to  say  that  the  present  case  is  dis- 
tinguishable from  those  last  cited.  In  every  one  of  those  cases,  so 
far  as  I  have  been  able  to  discover,  illegal  evidence  had  been  presented 
to  the  grand  jury,  and  the  motion  to  dismiss  the  indictment  was 
founded  upon  that  ground.  Code  Cr.  Proc.  §  256,  provides  that  "the 
grand  jury  can  receive  none  but  legal  evidence."  A  person  accused 
of  the  commission  of  a  crime  is  accordingly  guarantied  that  illegal 
evidence  cannot  be  resorted  to  in  the  presentment  of  his  case  to  the 
grand  jury,  and,  if  there  is  any  invasion  of  his  right  in  this  regard,  he 
must  be  entitled  in  some  manner  to  obtain  judicial  condemnation  of 
the  infraction.  It  would  be  a  burlesque  to  embody  the  requirement  in 
the  Code  if  no  redress  were  afforded  a  defendant  for  its  violation. 
The  complaint  made  by  the  defendant  involves  no  transgression  of  any 
of  the  legal  rights  accorded  by  the  constitution  or  the  Code  In  this 
jiarticular  lies  the  plain  line  of  demarcation  between  this  case  and 
those  in  which  the  defendant  was  permitted  to  move  to  dismiss  the 
indictment  Section  248  requires  the  court  to  charge  the  grand  jury. 
It  requires  that  he  read  to  them  certain  sections  of  the  Criminal  Code, 
or  furnish  to  them  a  copy  of  the  same,  and  then  provides: 

"And  must  give  to  them  such  Information  as  It  may  deem  proper  as  to 
the  nature  of  their  duties,  and  any  charges  or  crimes  returned  to  the  court 
or  likely  to  come  before  the  grand  jury." 

The  subject-matter  of  his  charge,  and  the  manner  of  presenting  it" 
to  the  grand  jury,  rest  in  his  discretion.   If  he  desires  to  read  to  them 
71N.Y.8.— 67 
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afQdavits  showing  that  a  crime  has  probably  been  committed,  and  the 
facts  pertaining  to  it,  that  mode  of  procedure  is  open  to  him.  The 
exercise  of  that  discretion,  in  my  judgment,  is  not  subject  to  review. 
If,  however,  it  can  be  reviewed  at  all,  assuredly  not  unless  it  has  been 
grossly  abused  to  the  prejudice  of  the  defendant.  The  affidavits 
which  were  read  to  the  grand  jury  are  not  in  the  record.  Mr.  Weed's 
affidavit  recites  the  substance  of  what  was  contained  in  the  one  he 
made,  and  it  shows  no  fact  beyond  what  he  testified  to  on  the  trial 
of  the  action,  and  which,  in  all  its  main  features,  was  corroborated  by 
the  defendant  in  his  own  testimony.  There  was  no  injury  to  the  de- 
fendant by  this  course  adopted  by  the  learned  judge.  Mr.  Weed,  the 
grand  juror,  of  his  own  volition  could  have  caused  this  ivhole  matter 
to  be  presented  to  the  body  of  which  he  was  a  member.  Of  course,  the 
facts  contained  in  his  affidavit  were  all  known  to  him.  He  had  dis- 
closed them,  and  every  part  of  the  information  there  imparted  it  was 
his  duty  to  lay  before  the  grand  jury  for  investigation  by  it.  The 
error,  if  any,  in  the  instruction  above  quoted  to.  the  grand,  jpry,  is  un- 
important. .  The  authenticity  of  it  depends  upon  affidavits,  and  it  has 
never  received  the  sanction  of  the  judge  who  uttered  it.  The  many- 
cases  cited  by  the  appellant's  counsel  purporting  to  relate  to  a  direc- 
tion of  this  kind  are  where  the  instruction  was  on  the  trial,  when  an 
entirely  different  role  obtains.-  The  judgment  of.  conviction  should 
be  affirmed. 

Judgment  of  conviction  affirmed.  All  concur,-  except  McTiRTJNAU, 
J.,  who  dissents  in  opinion. 

McLEXNAN,  J.  (diss^itlng).  We  think  the 'eTidenc&  in  this  case 
was  not  sufficient  to  support  a  verdict  of  guilty.  The  defendant  was 
indicted  for  the  crime  of  "embracery,"  for  having  intluenced .  or  at- 
tempted to  influence  the  action  of  one  Weed,  who  at  the  time  had 
been  drawn,  but  had  not  been  summoned,  aa  a  grand  juror,  in  respect 
to  a  charge  against  one  Chamberlain,  which  it  was  supposed  would  be 
investigated  by  a  grand  jury  of  which  Weed  was  to  be  a  member. 
The  evidence,  interpreted  most  unfavorably  to  the  defendant,  is  to 
the  effect  that  on  the  5th  day  of  February,  1898,  a  few  days  before  the 
grand  jury  was  to  convene,  the  defendant — who  had  been  looking  for 
him — met  Weed  upon  one  of  the  streets  in  the  village  of  Clyde;  that 
the  defendant  said:  "Hello,  Weed.  I  understand  you  are  a  grand 
juror.  I  want  to  have  a  little  talk  with  you.  You  have  probably 
heard  of  the  cemetery  case."  The  defendant  then  spoke  of  its  being 
cold, — and  in  fact  it  was  an  unpleasant  day, — and  Weed  then  said, 
"Let  us  go  into  Mr.  Sand's  store."  They  went  to  a  room  in  the  back 
part  of  the  store,  the  door  of  which  remained  open,  and  defendant 
again  spoke  of  the  cemetery  case;  said  there  was  a  sort  of  spite 
against  Dr.  Chamberlain;  said  that  it  was  a  case  that  would  prob- 
ably come  before  the  next  grand  jury,  but  that  there  was  nothing  in 
it;  said  that  such  a  case,  it  seemed  to  him,  should  not  come  before  the 
grand  jury,  for  it  simply  made  expense  for  the  county.  He  also  spoke 
of  a  woman  who  was  supposed  to  be  connected  with  the  case,  and 
said  she  was  a. prostitute.    This  is  substantially  all  the  conversation 
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that  was  had  in  regard  to  the  case,  or  in  respect  to  the  grand  jnry. 
Nothing  was  said  as  to  what  Weed  shonld  do,  or  what  he  should  not 
do,  or  what  the  defendant  desired  in  the  premises.  Weed,  who  waa 
the  only  witness  called  bj  the  people  who  testified  as  to  what  occur- 
red, said  he  never  suspected  that  the  defendant  was  attempting  to 
influence  his  action  as  a  grand  juror  in  any  manner  whatever,  and 
that  the  conversation  did  not  have  any  infiuence  upon  him;  that  it 
did  not  last  to  exceed  Ave  minutes,  and  possibly  not  to  exceed  two; 
and  that  after  that  they  talked  about  other  things.  He  said  he  never 
thought  of  the  conversation  until  he  was  asked  in  the  grana  jury 
room,  by  the  district  attorney,  if  any  one  had  talked  to  him  about 
the  case.    W^eed  testified: 

"He  [the  defendant]  did  not  dwell  at  all  upon  this  Chamberlain  case,  or 
go  Into  the  facts  about  It.  He  did  not  undertake  to  tell  me  how  the  thlnff 
had  happened.  He  did  not  say  anything  to  me  directly  as  to  whether  be 
wished  I  woold  do  this  one  or  the  other  thing  with  tbe  case,  and  at  the  time 
of  the  conversation  I  waa  not  impressed  in  any  way  that  he  was  trying  to 
influence  my  action  by  what  he  said.  •  •  •  Q.  Did  you  regard  it  as  a'talk 
calculated  to  -draw  your  attention  to  the  case,  and  have  yon  \oo]s.  at  it  care- 
fully? A.  That  was  Just  my  opinion  exactly.  Q.  That  yon  thought  he  want- 
ed to  call  your  attention  to  it'/  A.  Yes;  the  little  I  did  think  of  it  Q.  At 
that  time  you  did  not  get  the  Impression  that  he  wanted  you  to  act  apart 
from  your  own  conscientious  convictions  on  hearing  the  testimony  in  the 
case?  A.  No.  Q.  And  whether  he  said  that  It  was  a  case  that  shonld  not 
go  before  tbe  grand-  Jnry,  yqu  do  not  recollect  about  tbat?  A.  No;  I  doa't. 
*  *  *  Whether  he  said  directly  tbat  he  did  not  thlnk.lt  waa  a  case  tbat 
properly  should  go  before  the  grand  jury,  I  won't  say.  This  assertion  that 
he  made  that  It  was  a  matter  of  spite  is  the  single  sentence  that  I  recollect 
distinctly.  Q.  Did  he  say  anything  In  that  conversation  as  to  whether  you 
should  vote  for  or  against  Dr.  Chamberlain  in  the  grand  Jury?    A.  Ne." 

It  cannot  be  pretended  that  the  defendant  in  fact  influenced  the 
action  of  Weed  as  a  grand  juror  in  the  slightest  degree.  Weed  testi- 
fied that  he  did  not,  and  there  is  no  fact  or  circumstance  disclosed  by 
the  evidence  which  in  any  manner  contradicts  his  statement.  It  does 
not  even  appear  that  Weed  did  not  vote  for  the  indictment  against 
Dr.  Chamberlain  which  was  in  fact  found  by  that  grand  jnry.  The 
petit  jury  then  must  have  found  that  the  defendant  "attempted"  to 
influence  Weed.  Does  the  evidence  support  such  a  finding?  It  ap- 
pears that  at  the  time  Weed  was  a  man  67  years  of  age,  and  had  re- 
sided in  the  county  of  Wayne,  three  miles  from  the  village  of  Clyde, 
during  that  entire  time.  He  was  a  farmer,  a  man  of  good  character, 
of  prominence  in  the  county,  and  had  known  the  defendant  personally 
for  about  35  years.  Whenever  they  met,— which  was  very  frequent- 
ly,— it  was  their  habit  to  stop  and  talk.  Mr.  Weed  had  learned  from 
the  newspapers  precisely  what  the  defendant  informed  him,  to  wit, 
that  Dr.  Chamberlain's  case  was  coming  before  the  grand  jury.  He 
had  read  about  the  cemetery  case,  and  Dr.  Chamberlain's  connection 
with  it.  He  was  a  man  of  education,  a  man  accustomed  to  read  a 
great  deal;  had  frequently  acted  as  a  grand  and  petit  juror;  had 
been  assessor  of  his  town  for  two  or  three  terms,  a  road  commission- 
er, and  a  candidate  for  member  of  assembly.  It  clearly  appears  that 
Mr.  Weed  was  a  substantial  citijien,  a  man  with  views  of  his  own,  and 
a  man  who  would  not  be  likely  to  be  influenced  by  casual  remarks  of 
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the  character  made  to  him  by  the  defendant.  It  also  appears  that 
the  defendant  at  the  time  was  61  years  of  age.  He  had  lired  in  the 
county  over  40  years;  was  a  man  of  large  acquaintance;  had  been 
sheriff  of  the  county;  and,  as  appears  by  the  evidence  of  a  large  num- 
ber of  witnesses,  his  reputation  and  standing  in  the  community  was 
good.  Weed  testified,  as  we  have  seen,  that  it  never  entered  his  mind 
that  the  defendant  was  attempting  to  influence  bis  action  as  a  grand 
juror,  or  in  respect  to  Dr.  Chamberlain's  case;  that  he  had  no  thought 
of  such  a  thing;  that  the  conversation  which  occurred  between  them, 
whatever  the  precise  words  used  may  have  been,  did  not  convey  to 
him  such  an  idea  or  impression;  and  the  defendant  testified  that  be 
did  not  attempt  to  influence  Weed,  and  had  no  thought  of  so  doing. 
The  jury,  by  their  verdict,  have  found,  notwithstanding  the  testimony 
of  the  two  participants  in  that  conversation,  that  such  was  the  pur- 
pose of  the  defendant,  and  that  he  did  malje  such  an  attempt.  We 
think  the  language  used,  construed  most  unfavorably  to  the  defend- 
ant, when  considered  in  connection  with  all  the  circumstances,  was 
not  sufScient  to  overcome  the  positive  testimony  of  the  defendant 
that  "he  did  not  attempt  to  influence  the  action  of  Weed,"  especially 
when  taken  in  connection  with  the  fact  that  Weed  himself  swears 
that  it  was  not  of  such  a  character  as  led  him  to  mistrust  that  the  de- 
fendant intended  or  was  seeking  to  exercise  any  influence  over  him. 
The  fair  interpretation  of  the  language  uped  by  the  defendant  is: 
"Weed,  the  cemetery  case  is  coming  before  the  grand  jury.  There  is  a 
good  deal  of  spite  against  Dr.  Chamberlain.  Investigate  the  case 
carefully,  for  the  county  ought  not  to  be  put  to  the  expense  of  investi- 
gating cases  brought  simply  for  spite."  That  is  the  interpretation 
put  upon  the  language  by  Weed,  as  testified  to  by  him.  That  was  the 
meaning  intended  by  the  defendant,  as  testified  to  by  him  in  effect. 
The  people  urge,  notwithstanding,  that  the  language  shows  the 
defendant  was  attempting  to  Influence  the  action  of  Weed,  although 
they  must  admit  that  the  attempt  was  so  feeble,  if  made,  that 
Weed  did  not  know  it  or  mistrust  it.  If  such  casual  conversation 
had  with  a  "juror,"  "arbitrator,"  or  "referee,"  under  the  circumstan- 
ces disclosed  by  the  evidence  in  this  case,  may  be  made  the  basis  of 
a  criminal  prosecution,  the  courts  of  this  state  from  now  on  need 
never  lack  for  business,  and  a  very  large  number  of  citizens  hereto- 
fore supposed  to  be  law-abiding  have  been  or  are  liable  to  criminal 
prosecution. 

What  constitutes  the  crime  of  "embracery,"  which  is  defined  by  sec- 
tion 75  of  the  Penal  Code,  has  seldom  been  considered  by  the  courts 
of  this  country.  So  far  as  I  have  been  able  to  discover,  in  only  two 
cases  has  a  person  been  put  upon  trial  for  that  offense  in  the  United 
States.  State  v.  Sales,  2  Nev.  269;  State  v.  Brown,  95  N.  C.  685. 
This  is  probably  due  to  the  fact  stated  in  McLain,  Cr.  Law,  {  899,  as 
follows: 

"But  the  statutes  providing  for  the  punishment  of  an  attempt  to  corrupt 
a  JuFor  bjr  offering  him  Improper  Inducements  to  Inflnence  his  decision  super- 
sede the  common  law  and  the  early  Xingllgh  Statutes  relating  to  embracor, 
80  that  under  that  name  the  crime  U  practically  nnlmoim  with  na,  the 
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offenses  Trhlch  the  statutes  create  being  analogow  to  tbose  of  bribery  and 
accepting  bribes." 

The  offense  was  described  by  Blackstone  as  "an  attempt  to  Influ- 
ence a  jury  corruptly  to  one  side  by  promises,  persuasions,  entreaties, 
money,  entertainment,  and  the  like."  4  BI.  Comm.  140.  In  1  Hawk. 
P.  C.  c.  85,  it  is  said: 

"It  seems  clear  that  any  attempt  whatsoever  to  corrupt  or  Influence  or 
instruct  a  jury,  or  In  any  way  to  Incline  them  to  be  more  favorable  to 
the  one  side  than  to  the  other,  by  money,  promises,  letters,  threats,  or 
persuasion,  except  only  by  the  strength  of  the  evidence  and  the  arguments 
of  the  counsel  In  open  court  at  the  trial  of  the  cause,  Is  a  proper  act  of 
embracery,  whether  the  Jurors  on  whom  such  attempt  Is  made  give  any 
verdict  or  not,  or  whether  the  verdict  given  be  true  or  false." 

Substantially  the  same  definition  was  adopted  in  Gibbs  v.  Dewey, 
5  Cow.  503,  although  the  case  was  an  action  for  slander.  These  defi- 
nitions do  not  aid  in  determining  the  meaning  of  section  75  of  the 
Penal  Code,  or  in  defining  what  precise  acts  constitute  the  offense,  so 
that  we  are  brought  back  to  the  question:  Within  the  language  of 
the  section,  is  the  evidence  in  this  case  sufScient  to  prove  beyond  a 
reasonable  doubt  that  the  defendant  improperly  attempted  to  influ- 
ence the  juror  Weed  in  respect  to  his  action  as  a  juror?  For  the  rea- 
sons above  indicated,  we  think  it  fails  to  establish  beyond  a  reason- 
able doubt  the  defendant's  guilt.  In  my  opinion,  the  justice  presid- 
ing at  the  trial  term  of  the  supreme  court  at  which  the  indictment 
against  the  defendant  was  found  committed  error,  when  charging  the 
grand  jury,  by  reading  to  them  the  affidavits  referred  to  in  the  record 
before  us;  that  the  motion  made  on  behalf  of  the  defendant  to  dis- 
miss the  indictment  upon  that  ground  was  properly  made,  and  should 
have  been  granted;  and  that  its  denial  presents  such  error  as  to  re- 
quire a  reversal  of  the  judgment  of  conviction.  If  reversible  error 
was  thus  committed  by  the  learned  presiding  justice,  there  can  be  no 
doubt  that  the  question  was  properly  raised  by  the  defendant's  ma- 
tion  to  dismiss  the  indictment,  and  tiiat  the  order  denying  such  mo- 
tion is  reviewable  by  this  court,  notwithstanding  the  error  complained 
of  is  not  one  of  those  specified  in  section  313  of  the  Code  of  Criminal 
Procedure.  This  has  been  distinctly  held  in  a  large  number  of  cases. 
The  question  was  fully  considered  by  Mr.  Justice  Rumsey  in  People  v. 
Briekner  (O.  &  T.)  15  N.  Y.  Supp.  528,  in  an  opinion  in  which  substan- 
tially all  the  authorities  are  cited  and  conaidered,  and  the  rule  above 
indicated  was  held  to  be  correct  By  the  affidavits  in  the  record  it 
appears  conclusively  and  without  contradiction  that  in  charging  the 
grand  jury  in  respect  to  the  crime  charged  in  the  indictment,  having 
called  them  before  him  for  that  purpose,  the  learned  trial  justice,  after 
calling  attention  to  the  nature  of  the  charge  which  they  were  to  in- 
vestigate, and  the  law  defining  the  offense  and  applicable  thereto, 
read  to  them  three  affidavits, — one  made  by  Abram  Weed,  a  member 
of  the  grand  jury,  and  two  others,  made  by  Harvey  Watson  and 
Charles  Powers,  respectively, — in  which  the  affiants  purported  to  state 
in  detail  the  facts  constituting  the  offense  charged  in  the  indictment 
to  have  been  committed  by  the  defendant,  and  substantially  all  the 
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'facts  relied-  npon  by  the  people  to  prove  the  oif ense.  Abram  S.  Weed, 
one  of  the  afliants,  was  sworn  before  the  grand  jury,  bnt  what  he  tee- 
tifled  to  there  does..not  appear;  and,- so  far  as  appears,  the  affiants 
Watson  and  Powers  were  not  sworn  before  the  grand  jury  at  all. 
The  learned  justice,  at  the  close  of  his  charge,  and  after  reading  the 
alfidavlts  referred  to,  stated  to  the  grand  jury:  "If  what  is  charged 
in  these  affidavits  shall  be  proved  before  your  body,  then  it  w^ill  be 
your  duty  to  find  a  bill  of  -indictment  for  this  misdemeanor  against 
the  persons  who  are  guilty  of  it."  The  jury  were  thereupon  directed 
to  return  to  the  jury  room  for  deliberation,  and  thereafter  the  indict- 
ment in  question  was  found.  During  such  deliberation  they  must 
have  had  in  their  minds  the  sworn  statements  of  the  three  affiants, 
•who,  so  far  as  appears,  were  not  sworn  before  the  grand  jury,  and 
were  not  subjected  to  cross-examination  -or  other  tests  to  ascertain 
whether  the  statements  made  by  them  in  the  affidavits  were  true  or 
false;  and  it  cannot  be  said  that  those  statements,  which  were  given 
emphasis  by  being  read  by  the  court,  did  not  materially  influence  the 
grand  jury's  action.  It  seems  to  me  that  such  a  proceeding  ought  not 
to  receive  the  sanction  of  this  court.  If  it  does,  then  any  justice  is 
at  liberty,  if  so  inclined,  wbile  charging  a. grand  jury  called  before 
him  for  the  purpose  of  directing  them  to  investigate  to  ascertain 
whether  or  not  a  specific  cnime  has  been  committed  by  a  particular 
individual,  to  read  to  such .  grand  jury  any  number  of  affidavits 
embodying  the  facts  necessary  to  establish  the  commission  of  such 
crime  by  such  individual,  without  reference  to  whether  or  not  the 
respective  affiants  are  to  be  called  before  the  grand  jury  and  sworn 
in  respect  to  the  facts  stated  by  them.  It  will  be  readily  seen  that 
the  action  of  a  grand  jury  might  be  id&nenced  much  more  by  affida- 
vits read  to  them  by  the  court  under  gnch  circumstances  than  by 
any  facts  which  might  be  sworai  to  by  witnesses  examined  before 
them.  The  evidence  of  the  vritaess  or  'witnesses  examined  might 
not  bring  conviction,  might  be  disregarded  by  the  grand  jurors, 
but,  if  supplemented  and  fortifled  by  affidavits  of  other  persons,  per- 
haps personally  known  to  the  grand  Jarors,  the  evidence  presented 
would  quite  likely  be  deemed  sufficient  to  justify  the  finding  of  a 
true  bill.  So  far  as  I  have  been  able  to  discover,  this  precise  ques- 
tion has  not  been  passed  upon  and  decided  by  the  courts  of  this 
state.    It  is  said  in  Thomp.  &  M.  Juries,  §  599: 

•  ""The  grand  Jury  have  a  right  at  all  reasonable  times  during  the  dis- 
cbarge of  their  duties  to  applr  either  to  the  conrt  or  to  the  prosecuting  at- 
tomej  for  advice,  but  this  advice  mast  be  restricted  to  matters  of  law. 
Neither  the  court  nor  tlii.s  officer  can  say  to  the  Jury  tliat  the  facts  as  shown 
by  the  evidence  are  sufficient  to  authorize  them  to  find  a  bill." 

This  was  precisely  what  was  said  by  the  trial  justice  in  the  case 
iit  bar.    He  said: 

'"If  what  is  charged  in  these  affidavits  shall  be  proven  before  yoar  body, 
then  It  will  be  yonr  duty  to  find  a  bill  of  Indictment  for  this  misdemeanor 
against  the  persons  who  are  guilty  of  It." 

People  V.  Flack,  125  N.  Y.  324,  26  N.  E..267.  11  L.  E.  A.  807;  Peo- 
ple v.  Helmer,  154  N.  Y.  596-601,  49  N.  E.  249. 
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In  this  case  evidence,  tbe  precise  facta  which  constitnted  the  al- 
leged offense,  purported  to  be  stated  in  affidavits  obtained  ex  parte, 
■which  were  read  to  the  jury,  and  in  such  manner  as  to  lead  them 
to  give  weight  to  the  statements  contained  therein,  without  having 
opportunity  to  cross-examine  the  affiants,  to  observe  the  manner 
of  their  giving  testimony,  or  in  any  other  manner  to  satisfy  them- 
selves as  to  the  truthfulness  of  the  statements  made.  If  such  rule 
shall  receive  the  sanction  of  the  courts,  it  will  be  unnecessary  in 
many  cases  for  the  prosecuting  attorney  to  submit  more  than  a 
scintilla  of  evidence  to  the  grand  jury  in  the  regular  way,  because 
the  convincing  evidence,  and  that  which  will  iniQuence  the  finding 
of  the  bill  of  indictment,  may  be  supplied  by  affidavits  of  prominent 
persons,  or  those,  perchance,  who  may  be  influential  with  members 
of  the  grand  jury,  and  read  by  the  presiding  judge  as  a  part  of  his 
charge,  respecting  a  particular  crime  which  he  directs  to  be  inves- 
tigated. We  think  such  rule  ought  not  to  prevail.  If  it  was  error 
to  read  the  affidavits  in  question,  it  is  no  answer  to  defendant's 
motion  to  say  that  he  did  not  show  that  it  did  harm.  In  People  v. 
Helmer,  supra,  theheadnote  is  as  follows: 

"Where  the  charge  to  the  Jury  Is  erroneous,  the  verdict  must  be  set 
aside,  UDlcsB  It  Is  apparent  that  the  error  did  not  and  could  not  bare  affected 
the  verdict;  and  It  is  not  for  the  defendant  to  show  how  be  was  Injured 
by  it,  but  it  rests  with  the  prosecution  to  show  that  no  possible  Injury 
could  have  arisen  from  the  error." 

We  think  the.  judgment  should  be  reversed. 

<63  App.  Div.  570.) 

TARNtTM  T.  BEHN  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  23,  1001.) 

1.  Frauddlekt  Cowvetancb— Husband  and  Wifb— CsBDrroBa'  Bxjrr. 

A  husband  fraudulently  conveyed  his  goods  to  his  wife  and  another, 
and  such  other  conveyed  to  defendant,  who  purchased  in  good  faith,  and 
formed  a  partnership  with  the  wife.  Subsequently,  after  notice  of  the 
fraud  and  of  pending  actions  to  set  aside  the  conveyance,  the  goods  of 
the  partnership  were  transferred  to  a  corporation  organlzeid  for  the  pur- 
pose, and  in  which  the  members  of 'the  partnership  were  the  principal 
stockholders.  Beld,  that  the  corporation,  having  purchased  with  notice, 
was  bound  by  the  Judgments' subsequently  recovered  In  the  creditors' 
actions  adjudging  the  conveyance  void. 

%  Same — SuBssquENT  Purcuasbr. 

The  receiver  was  entitled  to  Judgment  against  the  corporation  for  the 
amount  of  the  wife's  interest  In  the  partnership  at  the  time  it  was  trans- 
ferred to  the  corporation,  and  against  the  wife  for  the  value  of  the 
property  conveyed  to  her  by  the  husband,  but  to  no  Judgment  against 
the  wife's  partner  individually. 

Rnmsey  and  Williams,  JJ.,  dissenting. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Jonas  P.  Varnum,  receiver,  against  Herman  Behn  and 
the  Bolton  Shoe  Company,  impleaded  with  others.    From  a  decision 
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of  the  referee  the  receiver  and  the  defendant  Bolton  Shoe  CJonapany 
appeal.    AfSrmed. 

The  following  is  the  opinion  of  the  referee  (WILLIAM  G.  TRACY): 

In  this  action,  referred  to  me  by  an  order  of  this  court  to  hear,  try,  and 
determine,  and  subsequently  tried  before  me,  I  make  the  following  decision: 
I  find  as  facts: 

(1)  That  the  defendant  Bolton  Shoe  Company  Is  a  domestic  corporation, 
and  was  duly  Incorporated  under  the  laws  of  the  state  of  New  Xork  on  or 
about  the  1st  day  of  January,  1896. 

(2)  That  on  the  2d  day  of  August  1888,  the  defendant  Thomas  Bolton 
was,  and  for  many  years  prior  thereto  had  been,  engaged  in  the  business 
of  manufacturing  and  selling  shoes  at  No.  93  Andrews  street,  in  the  city  of 
Rochester,  N.  Y.,  and  was  then  the  owner  of  the  machinery,  dies,  lasts,  pat- 
terns, tools,  and  flxtnres  In  the  factory  where  his  said  business  was  carried 
on,  and  also  of  certain  stock  in  trade,  goods,  and  materials  manufactured,  or 
then  in  the  process  of  manufacture,  in  his  said  factory,  and  also  of  certain 
accounts  and  bills  receivable  owing  to  him  in  said  business,  together  with 
the  good  will  attached  to  said  business,  and  certain  orders  for  goods,  which 
seem  to  have  been  subject  to  countermand,  and  also  certain  sample  trunka 
and  shoes  used  In  his  business. 

(3)  That  the  said  Thomas  Bolton  was  then  Indebted  to  Menzo  Van  Voorbla, 
the  Commercial  Bank,  Union  Bank,  and  Frederick  B.  Hall  severally  in  cer- 
tain amounts,  for  which  they  respectively  recovered  thereafter  judgments 
against  him,  as  alleged  in  the  complaint  herein. 

(4)  That,  while  indebted  as  aforesaid,  said  Thomas  Bolton,  cm  the  2d 
day  of  August,  1893,  transferred  and  assigned  to  his  wife,  the  defendant 
Catharine  Bolton,  and  one  Frederick  A.  Sherwood,  by  a  bill  of  sale  dated 
that  day,  bis  said  machinery,  dies,  lasts,  patterns,  tools,  furniture,  fixtures, 
stock  in  trade,  goods,  and  materials  manufactured  and  unmanufactured,  and 
certain  accounts  and  bills  receivable,  a  list  of  which  was  attached  to  said  bill 
of  sale,  amounting  to  the  sum  of  $4,418.71,  each  of  said  transferees  taking 
title  to  one  imdlvlded  half  of  the  property  assigned.  That  the  only  consid- 
eration for  said  bill  of  sale  was  the  satisfaction  of  an  indebtedness  and  lia- 
bility of  said  Thomas  Bolton  to  said  Sherwood,  amounting  to  $11,744.5(5,  and 
the  similar  satisfaction  of  an  alleged  Indebtedness  of  a  larger  amount  of  said 
Thomas  Bolton  to  said  Catharine  Bolton. 

(5)  That  on  said  2d  day  of  August,  1893,  and  immediately  after  the  execu- 
tion of  said  bill  of  sale,  said  Sherwood  and  Catharine  Bolton  took  possession 
of  the  property  conveyed  thereby,  and  said  Sherwood  conducted  and  carried 
on  the  business  formerly  carried  on  by  said  Bolton  until  the  15th  day  of 
August,  1893,  for  the  benefit  of  himself  and  Catharine  Bolton,  under  the  name' 
of  the  Thomas  Bolton  Shoe  Company,  to  the  extent  of  filling  orders  on  hand, 
and  completing  goods  partially  manufactured.  That  during  said  period  said 
Sherwood  advanced  in  said  business  the  sum  of  $2,253.88  over  and  above  his 
receipts  therefrom. 

(6)  That  on  the  loth  day  of  August,  1803',  the  said  Frederick  A.  Sherwood 
transferred  and  assigned  to  the  defendant  Herman  Behn,  by  a  bill  of  sale 
dated  that  day,  an  undivided  one-half  of  all  the  machinery,  dies,  lasts, 
patterns,  tools,  furniture,  fixtures,  and  the  entire  stock  of  shoes,  slippers, 
goods,  and  materials  manufactured  and  In  process  of  manufacture  In  the  shoe 
factory  carried  on  by  himself  and  Catharine  Bolton  at  93  Andrews  street, 
Rochester,  N.  Y.,  together  with  an  undivided  half  of  all  accounts  and  bills 
then  owing  said  Sherwood  and  Cotharlne  Bolton  in  said  business,  including 
those  sold  them  by  Thomas  Bolton  on  August  2.  1803.  That  the  considera- 
tion for  said  transfer  to  said  Behn  was  the  sum  of  $13,998.44.  being  the 
amount  of  said  indebtedness  of  said  Thomas  Bolton  to  Sherwood  of  $11,744.56, 
and  the  sum  of  $2,253.88  put  Into  said  business  by  said  Sherwood  while  he 
was  conducting  the  same. 

(7)  That  on  said  15th  day  of  August,  1898,  and  at  the  same  time  said  Sher- 
"wood  transferred  his  interest  in  said  property  as  aforesaid,  the  defendant 
Herman  Behn  and  Catharine  Bolton  entered  into  a  co-partnership  as  equtl 
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partners  In  the  shoe  business  nnder  the  firm  name  and  style  of  the  Thomas 
Bolton  Shoe  Company,  by  an  agreement  in  writing,  dated  that  day,  said 
partners  contributing  as  capital  to  said  tlrui  their  respective  interests  in  the 
property  above  mentioned  at  a  valuation  of  $13,000  for  each  partner,  it  being 
provided  by  the  articles  of  partnership  that  said  firm  should  continue  until 
the  Slst  day  of  December,  1696. 

(8)  That  on  the  19th  day  of  August,  1898,  said  Behn  was  notified  that  some 
of  the  creditors  of  Thomas  Bolton,  and  especially  the  Commercial  Bauk, 
claimed  that  said  transfer  by  Thomas  Bolton  to  his  wife  and  Frederick  A 
Sherwood,  dated  August  2,  1803,  was  fraudulent  and  void  as  to  the  creditors 
of  Thomas  Bolton,  and  that  they  intended  to  attack  the  same.  That  after 
said  notice  said  Herman  Behn  and  Catharine  Bolton  continued  to  conduct  and 
carry  on  said  partnership  business  until  the  Ist  day  of  January,  1890,  with 
full  knowledge  of  the  i)endency  of  the  Judgment  creditors'  actions  thereafter 
brought  in  which  they  were  made  parties  defendant,  hereinafter  mentioned, 
and  of  the  judgments  recovered  therein  at  the  time  of  the  recovery  thereof. 

(9)  That  on  or  about  the  1st  day  of  January,  1895,  a  domestic  corporation 
was  formed  by  the  name  of  the  Bolton  Shoe  Company. by  Catharhie  Bolton, 
Herman  Behn,  and  three  employes  of  said  Thomas  Bolton  Shoe  Company, 
with  a  capital  stock  of  $50,000,  divided  Into  600  shares  of  $100  each,  and  all 
the  property  and  assets  of  said  Thomas  Bolton  Shoe  Company  transferred 
and  delivered  to  said  corporation,  without  any  transfer  In  writing  thereof. 
That  said  corporation  paid  therefor  as  follows,  viz.:  To  said  Catharine 
Bolton,  for  her  Interest  in  the  assets  of  said  firm,  the  sum  of  $10,975.44,  being 
the  amount  of  her  capital  as  stated  In  the  articles  of  co-partnership,  less  the 
sum  of  $2,024.50  drawn  by  her  from  said  firm  between  August  15,  1893,  and 
January  1,  1896;  to  said  Herman  Behn,  who  was  the  sole  creditor  of  said 
firm,  the  sum  of  $23,261.53,-  for  an  Indebtedness  of  that  amount  owing  to  him 
by  said  firm;  to  said  Herman  Behn,  for  bis  Interest  as  partner  In  the  assets 
of  said  firm,  the  sum  of  $13,000,  being  the  amount  of  capital  as  stated  in  the 
articles  of  co-partnership  to  have  been  contributed  by  him  to  said  firm.  That 
Buch  payment  to  Catharine  Bolton  was  made  by  said  corporation  issuing  to 
her  $10,000  of  its  capital  stock,  and  placing  to  her  credit  Uie  sum  of  $075.44, 
which  was  subsequently  paid  to  her  by  said  corporation.  That  said  payment 
was  made  by  said  corporation  to  Herman  Behn  by  issuing  to  him  $36,500  of 
Its  capital  stock,  and  charging  blm  with  $238.47,  being  the  balance  of  said 
8tock  over  the  price  paid  for  his  interest  That  $779.11  was  also  placed  to 
the  credit  of  Herman  Behn  and  Catharine  Bolton  by  said  corporation.  That 
$2,000  of  said  capital  stock  was  also  issued  to  Catharine  Bolton  by  said  cor- 
poration for  her  promissory  note  of  $2,000,  which  stock  was  afterwards  sur- 
rendered, said  note  canceled,  and  said  stock  reissued  by  said  corporation  to 
said  Behn  for  the  sum  of  $1,000;  that  the  remaining  $1,500  of  said  capital 
stock  was  issued  to  Henry  Bolton,  Ernest  Arlidge,  and  Theodore  Stelnhauser, 
employes  of  said  Thomas  Bolton  Shoe  Company,  and  incorporators  and  direct- 
ors of  said  corporation,  $500  being  issued  to  each  of  them  in  exchange  for  his 
promissory  note  of  that  amount;  none  of  which  notes  have  been  paid,  or 
were  intended  to  be  paid. 

(10)  That  the  good  will  of  the  business  of  Thomas  Bolton,  the  orders  on 
hand,  and  the  sample  trunks  and  shoes  used  in  his  business  were  not  men- 
tioned in  the  bills  of  sale  made  by  Thomas  Bolton  and  Frederick  A.  Sher- 
wood, but  said  bills  of  sale  were  practically  construed  by  the  parties  to  cover 
the  same,  and  the  same  were  appropriated  and  used  by  said  Thomas  Bolton 
Shoe  Company  and  the  Bolton  Shoe  Company  with  the  knowledge  and  consent 
of  said  Thomas  Bolton. 

(11)  That  the  interest  of  Catharine  Bolton  In  the  firm  assets  of  the  Thomas 
Bolton  Shoe  Company,  transferred  to  the  Bolton  Shoe  Company  as  aforesaid, 
consisted  of  her  Interest  in  and  to  the  property  conveyed  to  her  by  Thomas 
Bolton  by  said  bill  of  sale  dated  August  2,  1803,  the  property  substituted 
therefor  by  said  firm,  the  proceeds  of  sales  of  the  property  so  conveyed  and 
substituted,  and  the  Income,  increase,  and  profits  arising  therefrom. 

(12)  That  lu  the  year  1893  Judgments  were  duly  recovered  against  Thomas 
Bolton  in  actions  pending  In  the  supreme  court  against  him  in  favor  of  the 
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following  named  creditors,  of  the  amomits  and  ftt  the  'fla*«s-  set  opposite  their 
names,  respectively,  as  alleged  In  the  complaint:  Commercial  Bank.  Septem- 
ber 13,  1893,  12,115.40;  Commerciul  Bank,  September  20,  IStU.  93MSS3H; 
Commercial  Bank,  October  7,  1893,  $4,035.23;  Commercial  Bank,  October  SO, 
1898,  $683.75;  Menao  Van  Voorhls,  October  21,  1893,  ^,185.74.  That  said 
Judgments  were  docketed  In  the  clerk's  office  of  the  oonnty  of  Monroe  at  the 
dates  above  stated,  respectively,  as  alleged  In  the  complaint  herein.  That 
executions  against  the  property  of  snid  Thomas  Bolton  were  duly  issued  upon 
each  of  said  Judgments  after  the  entry  of  the  same,  as  alleged  In  the  com- 
plaint, to  the  sheriff  of  the  county  of  Monroe,  where  Thomas  Bolton  then  re- 
sided, and  the  same  were  duly  returned  unsatisfied,  as  stated  In  the  com- 
plaint herein,  prior  to  the  commencement  of  the  Judgment  creditors'  actions 
brought  as  hereinafter  stated  by  the  Commercial  Bank  and  Meueo  Van  Voor- 
bis  against  said  Thomas  Bolton  and  others  to  set  aside' said  bill  of  sAle  of 
August  2,  1883.  That  each  and  all  of  said  Judgments  were  recovered  upon 
debts  owing  and  unpaid  on  said  2d  day  of  August,  1883. 

(13)  That  after  the  return  of  said  executions,  and  m  or  >bont  the  Ist 
day  of  November,  1893,  an  action  was  commenced  In  the-  supreme  court  of 
the  state  of  New  York  In  and  for  the  county  of  Monroe,  wherein  the  said  Com- 
mercial Bank  and  Menzo  Van  Voorhls  were  plaintiffs,  and -said  Thomas 
Bolton,  Catharine  Bolton,  Frederick  A.  Sherwood,  and  Herman  Behn  were 
defendants,  to  set  aside  the  transfer  of  said  property  made  by  said  Tiiomas 
Bolton  as  aforesaid  on  August  2,  1893,  as  fraudulent  and  void  as  against 
the  plaintiffs  therein,  and  to  set  aside  the  transfer  made  by  sald-Sberwood  to 
said  Behn  as  aforesaid  on  August  15,  1893,  upon  the  ground  that  said  Behn 
had  notice  or  knowledge  that  the  transfer  from  stild  Bolton  to  said  Sher- 
wood was  fraudulent  and  void,  and  that  said  Behn  was  not  a  bona  fide  pur- 
chaser thereof.  That  all  the  defendants  answered  in  said  last-mentioned 
action,  and  such  proceedings  were  thereafter  had  therein  that  on  the  Itith 
day  of  August,  1^4,  a  Judgment  was  duly  entered  In  said  Judgment  cred- 
itors' action  In  Monroe  county  clerk's  office,  whereby  It  was  adjudged,  among 
other  things,  that  the  transfer  and  assignment  fi-om  Thomas  Bolton  to  said 
Sherwood  and  Catharine  Bolton  on  August  2,  1898,  was  fraudulent  and  void 
as  against  said  Commercial  Bank  and- said  Menzo  Van  Voorhls;  that  said 
Sherwood  and  Catharine  Bolton  took  the  property  so  assigned  to  them  sub- 
ject to  the  equitable  liens  -of  the '  plaintiffs  therein  as  creditors  of  said 
Thomas  Bolton  to  have  the  said  property  applied  in  payment  of  their  re- 
spective debts;  that  said  Commercial  Bank -recover  of  the  defendants  Fred- 
erick A.  Sherwood  and  Catharine  Bolton  '$7,S83.45;  that  said  Menzo  Van 
Voorhls  recover  of  said  Sherwood  and  Catharine  Bolton  the-sum  of$5,437.55; 
and  that  the  complaint  in  said  action  be  disn^lssed  upon  the  merits  as  against 
the  defendant  Herman  Behn.  That  thereafter  the  said 'defendants  Frederick 
A.  Sherwood,  Catharine  Bolton,  and  Tliomas  Bolton  appealed  from  the  Judg- 
ment entered  In  said  action  to  the.  general  term  of  tbe-saprcme  court,  which 
last-mentioned  court.  In  the  month  of  Jnne,  1896,  reversed  said  Judgment  as 
to  said  Frederick  A.  Sherwood  and  Catharine  Bolton,  and  directed  a  new 
trial  of  the  Issues  therein  as  to  them,  but  affirmed  said  judgment  In  all  re- 
spects as  against  said  Thomas  Bolton.  That  thereafter  a  new  trial  of  said 
action  was  had  as  to  the  Issues  made  by  the  answers  of  the  said  defendauti 
Frederick  A.  Sherwood  and  Catharine  Bolton,  and  such  proceedings  were  had 
therein  that  thereafter,  and  on  the  14th  day  of  August,  1S9C.  a  Judgment  was 
duly  obtained  and  entered  In  said  action  against  the  defendant  Catharine 
Bolton,  wherein  and  whereby  It  was,  among  other  things,  adjudged  that  the 
bill  of  sale  and  transfer  by  said  Thomas  Bolton  on  August  2,  1893,  and  the 
agreement  therein  referred  to,  executed  at  the  same  Hme,  between  the  same 
parties,  were,  and  each  of  them  was,  fraudulent  and  void  so  far  as  the  same 
purported  to  sell  and  convey  to  the  said  Catharine  Bolton  an  undivided  one- 
half  Interest  In  the  property  mentioned  and  described  In  said  bill  of  sale  na 
against  said  Commercial  Bank  and  said  Van  Voorhls,  and  that  her  said  undi- 
vided one-half  of  said  property  was  and  is  applicable  to  the  payment  of  the 
said  Judgments  against  said  Thomas  Bolton  recovered  by  said  Commercial 
Bank  and  said  Van  Voorhls  as  thereinbefore  set  forth;  and  that  the  amount 
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due  upon  snld  Judgmpnts  In  favor  of  said  Commcrotal  Bank. was  ^113.01, 
aud  the  auiouut  dm-  uiioii  said  judgiueuts  lu  favor  of  said  Meuzo  Van  V'oochls 
was  Ute  sum  of  $U,ui>ii.5U. 

U4)  That  in  the  year  1893,  Judgments  were  duly  recovered  in  the  supreme 
court  of  the  state  of  New  York  agalust  Thomas  Bolton  in  favor  of  the  cred- 
itors hereinafter  mentioned  In  actions  pending  in  said  supreme  court.  In  whicli 
they  were  plaintiffs,  and  said  Thomas  Boltou  was  defendant,  and  said  Judg- 
meuts  docketed  in  tiie  oUice  of  the  cleric  of  the  county  of  Monroe,  of  the 
amounts  and  at  the  dates  set  opposite  their  names,  resiM>ctively,  as  alleged 
la  the  complaint  herein:  Union  Bank,  September  2i,  IbiJU,  $2,u;i3.Ul;  Union 
Bank,  October  21,  18y3,  ^,033.71;  Frederick  B.  HaU,  November  1,'  ISiB, 
$1,025.45:  Frederick  B.  Hall,  November  1,  1893,  $2,028.64;  Ftederlck  B.  Hall, 
November  1, 1883,  $4,048.<i4.  That  Immediately  after  tlte  recovery  of  eacti  of 
said  Judgments  an  execution  was  issued  thereon  against  the  property  of  said 
Thomas  Bolton  to  the  sheriff  of  the  county  of  Monroe,  and  said  executions 
were  thereafter  duly  returned  unsatisfied,  as  stated  in  the  complaint  herein, 
prior  to  the  commencement  of  the  Judgment  creditors'  action,  brought  as 
hereinafter  stated  by  the  Union  Bank  against  said  Thomas  Bolton  aud  oth- 
ers to  set  aside  said  bill  of  sale  of  August  2,  18U3,  as  alleged  in  the  complaint 
herein.  That  each  and  all  of  said  last-mentioned  Judgments  were  recovered 
upon  debts  owing  and  unpaid  by  said  Thomas  Bolton  on  said  2d  day  of 
August,  1893,  and  each  of  the  Judgments  mentioned  in  the  complaint  herein 
as  being  recovered  by  said  Frederick  B.  Hall  was  duly  assigned  to  the  said 
Union  Bank  on  the  2d  day  of  November,  1898. 

(15)  That  subsequent  to  the  recovery  of  said  Judgments  by  the  Union  Baak 
and  of  the  said  Hull  against  the  said  Thomas  Bolton,  the  assignment  of  said 
Hall's  Judgments  to  suld  Union  Bank,  the  issuing  of  an  execution  upon  each 
of  said  Judgments  agnlnst  said  Thomas  Bolton,  and  the  return  of  each  of 
said  executions  unsatistied,  as  alleged  in  the  complaint  herein,  the  said 
Union  Bank  commenced  an  action  in  the  supreme  court  of  the  state  of  New 
York  In  and  for  the  county  of  Monroe  agalust  said  Thomas  Bolton,  Catharine 
Bolton,  Frederick  A.  Sherwood,  and  Herman  Bebn  to  set  aside  the  transfer 
of  said  property  made  by  said  Thomas  Bolton  as  aforesaid  on  August  2,  1893, 
as  fraudulent  and  void  as  against  the  plaintiff  in  said  last-mentioned  action, 
and  to  set  aside  the  transfer  made  by  said  Sherwood  to  said  Behn  as  afore- 
said on  August  15,  1893,  upon  the  ground  tliat  said  Behn  had  notice  or  knowl- 
edge that  the  transfer  from  said  Sherwood  to  said  Behn  was  fraudulent 
and  void.  .  That  thereafter  such  proceedings  were  had  In  said  last-mentioned 
action  that  on  the  lUth  day  of  August,  181>4,  a  Judgment  was  duly  entered  in 
said  action  in  the  Monroe  county  clerk's  olfice,  whereby  it  was,  among  other 
things,  adjudged  that  the  transfer  and  assignment  from  said  Thomas  Bolton 
to  said  Sherwood  and  Catharine  Bolton  was  fraudulent  and  void  as  against 
said  Union  Bank,  and  that  said  Sherwood  and  Catharine  Bolton  took  the 
property  so  assigned  to  them  subject  to  the  equitable  lien  of  the  said  plalutifF 
therein  as  a  creditor  of  said  Thomas  Bolton  to  have  said  property  applied  to 
the  payment  of  its  said  Judgments.  It  was  further  adjudged  in  said  action 
that  said  Union  Bank  recover  of  the  defendants  Sherwood  and  Catharine 
Bolton  the  sum  of  $12,802.9*2,  and  that  the  complaint  in  said  action  be  dis- 
missed upon  the  merits  as  to  the  defendant  Herman  Bebn;  that  thereafter 
the  said  defendants  Sherwood,-  Catharine  Bolton,  and  Thomas  Bolton  ap- 
pealed from  the  Judgment  entered  in  said  last-mentioned  action  to  the  gen- 
eral term  of  tlie  supreme  court,  which  last-mentioned  court,  in  the  mouth  of 
June,  ISOi),  reversed  said  Judgment  as  to  the  said  Frederick  A.  Sherwood  and 
Catharine  Bolton,  and  directed  a  new  trial  of  the  Issues  Joined  therein  as  to 
said  defendants  Sherwood  and  Catharine  Bolton,  but  affirmed  the  Judgment 
in  all  respects  as  to  said  Thomas  Bolton.  That  thereafter  a  new  triiii  was 
had  as  to  the  Issues  made  by  the  answers  of  said  Sherwood  and  Ciitharlue 
Bolton,  aud  such  proceedings  were  had  therein  that  thereafter,  and  on  the 
12th  day  of  November,  180C,  a  Judgment  was  duly  obtained  aud  entered  In 
said  liist-nientioucd  action  agiiiust  the  defendant  Catharine  Bolton,  wherein 
and  whereby  it  was,  among  other  things,  adjudged  that  the  bill  of  sale  and 
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transfer  of  August  2,  1888,  by  Thomas  Bolton,  and  the  agreement  therein 
referred  to,  executed  at  the  same  time,  between  the  same  parties,  were, 
and  each  of  them  was,  fraudulent  and  void  so  far  as  the  same  purported  to 
sell  and  convey  to  the  said  Catharine  Bolton  an  undivided  one-half  interest 
in  the  property  mentioned  and  described  In  said  bill  of  sale  as  against  the 
Fald  Union  Bank,  and  that  her  said  undivided  one-half  interest  in  said  prop- 
erty was  and  Is  applicable  to  the  payment  of  said  Judgments  against  said 
Thomas  Bolton  recovered  by  the  said  Union  Banlc  as  hereinbefore  set  forth, 
and  that  the  amount  due  upon  said  Judgments  in  favor  of  said  Union  Bank. 
including  said  Judgments  In  favor  of  said  Hall,  which  had  been  assigned  to 
said  bank,  was  the  sum  of  ?12,169.44,  with  Interest  thweon  from  November 
1,  1893. 

(16)  That  in  and  by  said  Judgments  of  August  14,  1898,  and  of  November 
12,  1896,  hereinabove  mentioned,  Jonas  P.  Vamum,  the  plaintiff  herein,  was 
duly  appointed  receiver  of  certain  property  conveyed  by  Thomas  Bolton  to 
Catharine  Bolton  by  said  bill  of  sale  of  August  2,  1893,  and  it  was  further 
adjudged  in  and  by  each  of  said  Judgments  last  mentioned  that  the  defend- 
ant Catharine  Bolton  account  to  the  plaintiff  herein  for  all  of  said  property 
sold  and  transferred  to  her  by  Thomas  Bolton,  and  the  proceeds  and  income 
derived  therefrom,  and  the  proceeds  of  any  sale  or  sales  thereof,  with  inter- 
est upon  all  moneys  from  the  time  or  times  the  same  respectively  came  to 
her  hands  in  any  manner  from  said  property,  or  the  use  thereof;  and  that 
said  Catharine  Bolton  pay  over  and  transfer  said  property  and  the  income 
thereof,  and  the  proceeds,  income,  and  profits  thereof,  to  be  determined  upon 
an  accounting  therein,  to  this  plaintiff,  as  such  receiver  aforesaid.  That 
thereafter,  and  before  the  commencement  of  this  action,  the  plaintiff  duly 
filed  his  bond,  and  qualified  as  such  receiver,  and  as  directed  by  each  of 
said  Judgments;  and  that  by  ab  order  of  this  court,  duly  made  and  entered 
prior  to  the  commencement  of  this  action,  the  plaintiff  herein  was  authcHrlzed 
by  this  court  to  commence  this  action. 

(17)  That  the  Judgments  of  August  14,  1896,  and  November  12,  1896,  re- 
covered in  the  above-mentioned  Judgment  creditors'  actions,  whereby  the 
plaintiff  was  appointed  receiver  of  certain  property  conveyed  by  Thomas 
Bolton  to  Catharine  Bolton  on  the  2d  day  of  August,  1893,  are  conclusive 
evidence  in  favor  of  the  plaintiff  in  this  action  and  against  all  the  defendants 
herein  of  the  facts  adjudged  thereby;  and  I  find  as  a  fact  from  suld  Judg- 
ments that  the  bill  of  sale  executed  and  delivered  by  the  defendant  Thomas 
Bolton  to  Frederick  A.  Sherwood  and  Catharine  Bolton,  and  the  agreement 
therein  referred  to,  executed  at  the  same  time,  between  the  same  parties, 
both  bearing  date  August  2,  1893,  are,  and  each  of  said  Instruments  is,  fraud- 
ulent and  void  so  far  as  the  same  purported  to  sell  and  convey  to  the  defend- 
ant Catharine  Bolton  the  undivided  one-half  of  the  property  therein  men- 
tioned and  described,  as  against  the  plaintiffs  In  said  Judgment  creditors' 
actions,  and  as  against  the  plaintiff  in  this  action,  and  that  the  said  undivided 
one-half  of  said  property  so  transferred  to  the  defendant  Catharine  Bolton 
by  said  bill  of  sale  was  and  is  applicable  to  the  payment  of  the  Judgments 
In  favor  of  the  plaintiffs  in  said  Judgment  creditors'  actions  to  the  amounts 
adjudged  thereby. 

(18)  That  the  affairs  of  the  Bolton  Shoe  Company  have  been  substantially 
managed  and  controlled  by  the  defendant  Herman  Behn,  to  whom  there  was 
Issued  when  said  company  was  incorporated  $23,261.53  of  the  capital  stock  of 
said  corporation  on  account  of  the  Indebtedness  of  said  firm  to  him,  and  $13.- 
000  of  the  capital  stock  of  said  corporation  on  account  of  his  interest  as 
partner  in  the  assets  of  said  firm.  That  upward  of  52,700  of  said  $23,261.53, 
which  was  owing  the  said  Behn  from  said  co-partnership,  was  for  sums  cred- 
ited to  him  by  said  firm  for  the  discount  of  bills  paid  by  him  betore  the 
same  became  due. 

(19)  That  the  defendant  Bolton  Shoe  Company,  and  each  of  the  incorpo- 
rators, directors,  and  stockholders  thereof,  had  notice  at  the  time  said  Thomas 
Bolton  Shoe  Company  transferred  the  property  and  assets  of  said  co-partner- 
ship to  said  corporation,  that  the  interest  of  said  Catharine  Bolton  in  said 
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property  and  assets  was  the  same  Interest  which  had  been  transferred  and 
assigned  to  her  by  said  Thomas  Bolton  on  August  2,  1893,  as  aforesaid,  and 
that  the  property  belonging  to  her,  so  transferred  to  said  corporation,  was  the 
same  property  covered  by  said  bill  of  sale  of  August  2,  1898,  or  property  sub- 
stituted by  her  and  her  partner  in  place  thereof,  and  proceeds  of  sales  of 
property  so  conveyed  and  substituted;  and  that  said  corporation,  and  each 
of  the  Incorporators,  directors,  and  stockholders  thereof,  at  the  time  of  said 
transfer  to  said  corporation,  had  full  knowledge  of  the  fact  that  the  judg- 
ment creditors'  actions  above  mentioned  were  pending  in  the  supreme  court 
of  this  state  to  set  aside  the  said  transfer  of  August  2,  1803,  by  said  Thomas 
Bolton,  upon  the  ground  that  the  same  was  fraudulent  and  void  as  to  the 
creditors  of  Thomas  Bolton;  and  that  the  judgments  of  1894,  above  men- 
tioned, had  been  recovered  therein,  and  an  appeal  taken  therefrom.  . 

(20)  That  the  sum  of  $2,024.56  was  drawn  out  by  said  Catharine  Bolton 
from  the  assets  of  said  co-partnership  between  the  16th  day  of  August,  1893, 
and  the  1st  day  of  January,  1896.  That  between  January  31,  1890,  and  June 
20,  1895,  said  corporation  paid  said  Catharine  Bolton  the  sum  of  $975.44, 
placed  to  her  credit  as  aforesaid;  and  that  on  or  about  Juue  9,  189ti,  said  Cath- 
arine Bolton  sold  and  transferred  15  shares  of  said  100  shares  of  stock  to 
said  corporation  upon  condition  that  it  pay  certain  bills,  amounting  to  $1,125, 
which  she  had  contracted  In  defending  said  Judgment  creditors'  actions,  re- 
serving to  herself  the  right  to  repurchase  the  same  at  the  same  price  on  or 
before  the  15th  day  of  December,  1896.  That  Catharine  Bolton  failed  to 
exercise  the  right  to  repurchase  said  shares,  and  the  corporation  thereafter 
sold  the  same  to  said  Behn  for  $725,  and  he  now  holds  the  same.  That  no 
dividend  has  been  declared  or  paid  by  said  corporation  upon  its  capital  stock. 
That  the  said  moneys  paid  to  said  Catharine  Bolton  by  said  corporation  as 
aforesaid  were  advanced  to  her  for  the  purpose  of  furnishing  funds  with 
which  she  could  carry  on  the  litigations  hereinbefore  referred  to  and  after 
the  entry  of  said  Judgments  against  her  on  the  16th  day  of  August,  1S94. 

(21)  That,  after  the  plaintiff  herein  was  appointed  receiver  as  aforesaid,  he 
serveil  upon  Catharine  Bolton,  Herman  Behn,  and  the  Bolton  Shoe  Company, 
respectively,  the  demands  In  writing,  copies  of  which  are  annexed  to  the 
complaint  herein,  at  or  about  the  respective  dates  thereof  as  alleged  In  said 
complaint  That  shortly  after  February  9,  1897,  the  said  defendant  Cath- 
arine Bolton  delivered  to  the  plaintiff  a  certificate  Issued  by  said  corporation 
to  said  Catharine  Bolton,  dated  January  9,  1896,  for  85  shares  of  the  capital 
stock  of  the  said  corporation.  That  upon  the  trial  of  this  action  the  plalntifC 
herein  duly  made  a  tender  of  said  certificate  in  open  court,  claiming  the 
right  to  recover  the  value  of  the  property  transferred  by  Thomas  Bolton  to 
said  Catharine  Bolton,  and  that  he  had  the  right  to  a  money  Judgment  rep- 
resenting such  value  as  against  the  defendant  Bolton  Shoe  Company,  and  also 
as  against  the  defendants  Herman  Behn  and  Catharine  Bolton.  That  the 
market  value  of  said  85  shares  of  stock  represented  by  said  certificate  No.  5 
was,  at  the  time  of  its  delivery  to  the  plaintiff  herein  as  aforesaid,  and  ever 
since  has  been,  much  less  than  the  value  of  the  property  transferred  by 
Thomas  Bolton  to  his  wife  as  aforesaid,  and  much  less  than  the  Interest  of 
the  said  Catharine  Bolton  in  the  said  co-partnership,  and  much  less  than  the 
value  of  the  Interest  of  said  Catharine  Bolton  in  the  property  of  said  co- 
partnership transferred  by  her  to  the  said  corporation  on  or  about  January 
1,  1895. 

(22)  That  the  defendant  Bolton  Shoe  Company  has  been  ever  since  Its 
organization,  and  still  is,  engaged  in  the  business  of  manufacturing  shoes 
with  practically  the  same  plant  that  was  transferred  by  Thomas  Bolton  under 
said  bill  of  sale  of  August  2,  1893,  except  so  far  as  the  same  has  become 
worthless  for  such  purpose.  That  It  is  doing  a  large  business,  and  is  prac- 
tically owned  and  controlled  by  the  defendant  Herman  Behn. 

(23)  That  at  the  time  of  said  transfer  by  Thomas  Bolton  on  the  2d  day  of 
Augpust,  1896,  he  had  obtained  a  large  amount  of  orders  for  goods  from  cus- 
tomers, which  had  not  been  filled.  That  while  said  Sherwood  continued  said 
business  he  filled  $7,400  of  said  ordera.    That  the  said  Arm  composed  of  Oath- 
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arlne  Bolton  and  Herman  Behn  thereafter  filled  $6,003^0  of  the  remainder 
of  said  orders.  That  the  expense  of  procuring  said  orders  was  five  per  cent, 
upon  the  face  value  thereof. 

(24)  That  during  the  existence  of  said  partnership  between  Catharine 
Bolton  and  Herman  Behn  said  Behn  from  time  to  time  advanced  moneys  to 
said  partnership,  and  paid  bills  before  the  same  -were  due,  and  thus  obtained 
the  discount  thereof.  That  the  moneys  so  advanced,  together  with  such  dis- 
counts, were  credited  to  said  Behn,  and  formed  part  of  the  Indebtedness  of 
said  Urm  to  him  at  the  time  of  the  formation  of  said  corporation.  That  the 
amount  of  said  moneys  so  credited  to  blm  for  the  discount  on  the  bills 
amounted  to  the  sum  of  $2,762.90. 

And  I  find  as  conclusions  of  law: 

(1)  That  said  bill  of  sale  of  August  2,  1893,  was  made  by  said  Thomas 
Bolton  with  the  Intent  to  hinder,  delay,  and  defraud  his  creditors,  and  espe- 
cially his  said  creditors  Commercial  Bank,  Menzo  Van  Yoorhis,  and  Unioa 
Bank  of  Rochester,  and  their  assignors. 

(2)  That  the  said  Catharine  Bolton  took  the  property  conveyed  to  her  under 
said  bill  of  sale  with  notice  of  the  fraudulent  intent  of  the  said  Thomas  Bol- 
ton, and  that  she  participated  in  said  fraud;  that  said  bill  of  sale  was  and  is 
void,  as  far  as  Catharine  Bolton  Is  concerned,  by  reason  thereof. 

(8)  That  the  defendant  the  Bolton  Shoe  Company,  having  purchased  the 
property  and  assets  of  the  Thomas  Bolton  Shoe  Company  pendente  lite,  and 
with  knowledge  of  the  Judgment  creditors'  actions  then  i)eudlug  in  regard 
thereto,  Is  bound  by  the  Judgments  subsequently  recovered  therein;  and  that 
the  Judgments  recovered  In  said  Judgment  creditors'  actions  in  which  the 
plaintiff  herein  was  appointed  receiver  as  aforesaid  are  conclusive  evidence 
in  favor  of  the  plaintiff,  and  against  all  the  defendants  herein,  of  the  farts 
adjudged  thereby. 

(4)  That  the  plaintiff  is  entitled  to  recover  of  the  defendant  Bolton  Shoe 
Company  the  value  of  the  Interest  of  said  Catharine  Bolton  In  and  to  the 
property  and  assets  of  the  said  co-partnership  at  the  time  of  the  transfer 
of  the  same  to  said  corporation,  to  wit,  the  sum  of  $12,000,  with  interest 
thereon  from  the  1st  day  of  January,  1885,  amounting  at  this  date  to  the 
sum  of  $3,780;   making  in  all  the  sum  of  $15,780. 

(5)  That  the  plaintiff  is  entitled  to  recover  of  the  defendant  Catharine  Bol- 
ton the  value  of  the  property  of  Thomas  Bolton  conveyed  to  her  on  the  2d 
day  of  August,  1893,  and  all  the  other  property  belonging  to  him  subsequently 
appropriated  and  used  by  said  Catharine  Bolton,  Frederick  A.  Sherwood,  and 
the  Thomas  Bolton  Shoe  Company  as  aforesaid,  to  wit.  the  sum  of  $14,000. 
with  interest  thereon  from  the  2d  day  of  Augvist,  1893,  amounting  at  this 
date  to  the  sum  of  $5,595;  and  making  in  nil  the  sum  of  $19,595. 

(C)  That  the  complaint  should  be  dismissed  upon  the  merits  as  against  the 
defendant  Herman  Behn,  with  costs. 

(7)  That  the  plaintiff  Is  entitled  to  recover  his  costs  in  this  action  against 
the  defendant  Bolton  Shoe  Company  and  Catharine  Bolton. 

Let  Judgment  be  entered  accordingly. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPBmG,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

Hubbell  &  McGuire,  for  plaintiff. 
Satterlee,  Yeoman  &  Taylor,  for  defendants. 

FEB  CURIAM.    Affirmed,  with  coets,  on  opinion  of  referee. 

RUMSEY,  J.  (dissenting).  I  cannot  concur  in  the  affirmance  of  so 
much  of  this  judgment  as  charges  the  Bolton  Shoe  Company  with 
the  value  of  the  assets  received  by  Mrs.  Bolton  from  her  husband  in 
1883.    It  is  an  established  fact  in  the  case  that  Herman  Bebn  had 
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do  notice  of  the  fraud  claimed  to  hare  been  perpetrated  by  Thomas 
Bolton  upon  his  creditors  by  the  transfer  of  his  property  to  his  wife 
until  Au^st  19, 1893.  Before  that  time  he  had  purchased  the  assets 
which  had  been  sold  by  Sherwood,  had  formed  a  partnership  with 
Mrs.  Bolton,  had  assumed  liabilities  towards  her,  and  had  put  all  his 
own  assets  into  the  firm  of  the  Thomas  Bolton  Shoe  Company. 
When  he  received  that  notice,  no  actions  had  been  begun  aguinst 
Thomas  Bolton  by  the  plaintiffs  in  the  creditors'  suits,  and  no  effort 
was  made  by  those  creditors  until  November,  1893.  So  that  the 
Thomas  Bolton  Shoe  Company,  which  had  bought  these  assets,  had 
dealt  with  them  until  November,  1893,  and  no  effort  had  been  made 
on  the  part  of  the  plaintiffs,  or  any  one  else,  to  establish  a  lien  on 
them,  so  that  they  could  be  applied  to  the  payment  of  the  plaintiffs' 
debts.  If  a  lien  can  be  said  to  be  establish^}  by  the  mere  commence- 
naent  of  a  creditors'  action, — ^which  I  do  not  accede  to, — it  is  quite 
clear  that  there  was  no  lien  until  November,  1893.  What  was  the 
value  of  the  assets  at  that  time  does  not  appear.  The  Thomas 
Bolton  Shoe  Company  dealt  with  the  property  until  January,  1895. 
What  was  the  condition  of  it  at  that  time,  how  much  had  been  used, 
how  much  had  become  useless,  and  of  what  value,  does  not  appear. 
It  went  into  the  hands  of  the  Bolton  Shoe  Company  on  the  Ist  of 
January,  1895.  The  persons  who  constituted  that  company  had 
notice,  as  is-  found  .by  the  referee,  that  the  original  transfer  to  Mrs. 
Bolton,  was  made  in.  fraud,  of  the  creditors  of  Thomas  Bolton,  and  it 
must  be  assumed,  I  suppose,  that,  so  far  as  they  took  those  original 
assets,  they  took  them  with,  notice  of  the  right  of  the  creditors  to 
pursue  them  wherever  they  might  be.  But  they  certainly  did  not 
have  any  further  right  than  that;  and,  if  Mrs.  Bolton  had  disposed  of 
those  assets  to  bona  fide  purchasers  before-  that  time,. and.  had  re- 
ceived money  for  them,  which  she  had  put  in  her  pocket,  the  Bolton 
Shoe  Comjwny  would  not  be  called  upon,  as  I  look  at  it,  to  suppose 
that  the  property  which  she  still  held  at  that  time  was  a  portion  of 
that  which  she  had  received  from  her  husband  in  fraud  of  his  credit- 
ors, or  that  it  was  chargeable  with  her  husband's  debts. 

I  cannot  accede  to  the  proposition  that  one  who  takes  property 
from  an  insolvent  in  fraud  of  his  creditors  is  precluded  for  all  time 
from  dealing  with  that  property,  or  any  other,  just  because  the 
creditors  are  seeking  to  pursue  it.  I  think  that  the  Bolton  Shoe 
Company  should  only  be  made  liable,  at  the  outside,  for  the  value  of 
The  property  which  Mrs.  Bolton  received  from  her  husband,  and 
which  was  actually  transferred  to  that  corporation.  There  was  not 
one  particle  of  evidence  in  the  case  to  show  what  was  the  value  of 
that  property,  either  when  it  was  transferred  by  Bolton  to  his  wife, 
or  by  Mrs.  Bolton  to  the  Thomas  Bolton  Shoe  Company,  or  by  that 
Ann  to  the  corporation.  All  that  is  in  evidence  with  respect  to  it 
is  that,  when  the  corporation  was  organized,  Mrs.  Bolton  received 
stock  to  the  amount  of  (10,975.40,  less  the  sum  of  $2,024,  paid  out 
to  her.  Clearly,  the  Bolton  Shoe  Company  never  received  that 
f 2,024,  or  one  peimy  of  it;  and  there  is  no  claim  that  it  did,  but  it 
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is  charged  by  the  referee  with  that  Bum,  just  as  if  it  had  receiTcd  it. 
The  only  evidence  as  to  the  value  of  the  property  is  that  the  corpora- 
tion paid  Mrs.  Bolton  for  her  interest  in  the  assets  of  the  firm  the 
sum  of  tl0,975.40.  That  those  assets  of  the  firm  were  the  same  prop- 
erty that  was  transferred  to  Mrs.  Bolton  by  her  husband  is  not  made 
to  appear.  All  that  is  said  about  it  by  the  referee  is  that  it  was  the 
same  property  covered  by  the  bill  of  sale,  or  property  substituted  bv 
her  and  her  partner  in  place  thereof,  and  proceeds  of  sale  of  prop- 
erty so  conveyed  and  substituted.  Certainly,  the  Bolton  Shoe  Com- 
pany is  not  responsible  for  the  proceeds  of  property  which  Mrs, 
Bolton  had  received  from  her  husband,  and  sold,  and  which  she  had 
put  into  the  firm,  and  in  no  event  is  it  responsible  for  more  than  the 
actual  value  of  the  property  which  it  received;  and,  as  I  have  said, 
there  is  no  evidence  of  that  value.  The  value  put  upon  it  by  the  firm 
was  ten  thousand  and  some  odd  dollars,  but  that  is  no  evidence  of 
the  actual  value,  and  the  corporation  is  not  required  to  account  to 
any  one  else  for  that  amount.  This  court  has  just  held,  as  I  under- 
stand it,  in  Sebring  v.  Wellington,  71  N.  Y.  Bnpp.  788,  that  evidence 
of  what  is  paid  for  a  thing  is  not  competent  as  bearing  upon  its 
value.  If  that  rule  be  applied  here,  evidence  of  what  was  paid  by  the 
company  for  Mrs.  Bolton's  share  of  the  assets  of  the  firm  is  clearly 
no  evidence  of  its  value. 

I  think  the  judgment  should  be  modified  at  least  by  charging  the 
Bolton  Shoe  Company  with  the  amount  only  of  the  value  of  the 
assets  which  it  received  from  Mrs.  Bolton  at  the  time  of  the  organ- 
ization of  the  company,  if,  indeed,  it  can  be  said  to  be  chargeable 
with  anything  at  all. 

WILLIAMS,  J.,  concma. 
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MAN  et  aL  T.  NEW  YORK  &  S.  B.  RY.  CO.  et  al, 

(Supreme  Court,  Appellate  Division,  Second  Department    July  25,  1901.) 

1.   MOBTOAOBS— RArLBOADS— FoRECLOgDBB— RbCBITBRS. 

Where,  in  proceedings  to  foreclose  a  mortgage  on  railroad  properties, 
the  order  appointing  a  receiver  erroneously  appoints  blm  as  receiver  of 
the  entire  property  of  the  railroad,  and  he  receives  moneys  earned  by 
the  road  before  his  appointment,  a  receiver  appointed  in  a  creditors'  suit 
against  the  road  may  have  the  right  to  possession  of  such  moneys  de- 
cided In  the  foreclosure  proceedings, 
ll  Same— Adthoritt  of  Court. 

In  proceedings  to  foreclose  a  mortgage  on  railroad  properties,  the  order 
appointing  a  receiver  erroneously  embraced  the  entire  property.  Instead 
of  only  that  covered  by  the  mortgage,  and  under  such  order  the  receiver 
took  moneys  earned  by  the  road  before  bis  appointment.  A  second  re- 
ceiver, appointed  in  a  creditors'  suit  against  the  road,  made  applicatton 
under  Laws  1898,  c.  534,  for  au  order  to  compel  the  first  receiver  to  sub- 
mit to  an  examination  concerning  the  moneys  and  accounts;  but  the 
examination,  though  begun,  was  never  completed,  because  the  receiver 
finally  refused  to  submit.  Held,  that  a  motion  for  an  accounting  by  the 
second  receiver,  made  in  the  foreclosure  proceedings,  should  not  be  re- 
fused on  the  groimd  that  the  examination  was  not  completed,  since  tiie 
court  had  power  to  malce  such  order  Independent  of  the  act. 

5.  Samb— Trial— Objections. 

If  the  act  was  necessary,  the  order  should  not  be  refused,  since  the 
first  receiver  could  not  raise  the  objection  that  the  examination  was  not 
completed,  be  having  refused  to  submit 
A  Rbckivers — Appointment — Order. 

In  proceedings  to  foreclose  a  mortgage  on  railroad  properties,  an  order 
appointing  a  receiver  of  the  entire  property  of  the  road  was  void  as  to 
all  property  not  covered  by  the  mortgage. 

&   RaILKOASS— MORTGAOES — FpTURE    EARNINGS. 

Where  a  mortgage  on  a  railroad  included  appurtenances,  rents,  income, 
and  profits,  present  and  future,  but  subject  to  the  continued  possession 
and  management  of  the  railroad  company.  Including  the  receipt  of  rents, 
Income,  etc.,  with  power  to  sell  stock  and  collect  earnings,  the  mortgage 
did  not  Include  cash  on  hand  and  in  bank  at  the  time  of  the  appointment 
of  a  receiver  In  foreclosure  proceedings. 

6,  Same-Bvidbnck— Sufficiency. 

In  proceedings  to  foreclose  a  mortgage  on  a  railroad,  which  did  pot 
include  earnings  received  before  the  appointment  of  a  receiver,  a  receive 
appointed  on  January  11th  and  qualifying  on  January  16th  took  posses- 
sion of  cash  on  hand  and  in  bank,  and  refused  to  submit  to  an  examina- 
tion regarding  such  sums  under  an  order  in  a  creditors'  suit.  Beld,  that 
the  facts  were  prima  facie  sufllcient  to  show  that  the  sums  were  earned 
before  the  receiver's  appointment  and  he  could  not  raise  the  objectioa 
that  the  evidence  was  not  conclusive. 
f.  Beceivbrs  Pendentb  Lite- Title— Inobptioh. 

Though  ordinarily  the  title  of  a  receiver  relates  back  from  his  qualifi- 
cation to  his  appointment  the  title  of  a  receiver  pendente  lite  must  be 
regarded  with  resitect  only  to  the  right  of  possession  which  alone  Is  con- 
ferred. 

Appeal  from  special  term,  Kings  connty. 

Proceedings  by  William  Man  and  another  against  the  New  York  & 
Sea  Beach  Bailway  Company  and  another  for  the  foreclosure  of  a 
mortgage.  There  was  a  motion  by  George  Edwin  Joseph,  who  had 
been  appointed  receiver  of  the  railway  company  in  an  action  by  a 
judgment  creditor,  for  an  order  to  compel  an  accounting  to  him  by 
71  N.X.S.— «8 
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tbe  receiver  appointed  in  the  foreclosure  proceeding*.    From  a  judg- 
ment denying  the  motion,  said  Joseph  appeals.    BeTeraed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HEBSCH- 
BERG,  and  SEWELl,,  JJ. 

Joseph  Wamsley,  for  appellaJoL 
Henry  H.  Man,  for  respondents. 

HIRSOHBERG,  J.  The  plaintiffs,  named  as  trustee  mortgagees 
in  a  second  mortgage  upon  certain  railroad  property  of  the  Xew 
York  &  Sea  Beach  Railway  Company,  commenced  this  action  for  fore- 
closure, and  James  T.  Nelson  was  duly  appointed  receiver  in  the 
action  by  an  order  of  the  supreme  court,  January  11,  1896.  By  the 
terms  of  the  order,  Nelson  was  not  on^y  appointed  receiver  of  the 
mortgaged  property,  but  also  of  the  corporation  Itaelf,  and  of  all  its 
property,  assets,  secarrties,  money,  books  of  aoconnt,  "real,  personal, 
and  mixed,  of  whatever  kind  and  description,  and  wherever  sitaated." 
He  qualified  on  January  16, 1896,  and  took  possession  of  tbe  corpora- 
tion and  its  property  on  that  day.  Judgment  of  foreclosure  and  sale 
was  made  and  entered  on  or  about  April  14,  1896,  under  the  terms 
of  which  the  mortgaged  property  was  sold  to  the  plaintiffs,  by  whom 
it  has  since  been  conveyed  to  the  present  corporate  owner  pursuant 
to  a  suitable  reorganization  scheme.  One  accounting  has  been  had  by 
the  receiver  Nelson,  but  his  accounts  have  not  been  finally  passed 
upon,  and  he  has  not  been  discharged.  In  an  action  duly  brought  by 
or  on  behalf  of  one  August  Meidling,  Jr.,  a  judgment  creditor  of  the 
corporation,  under  section  1784  of  the  Code  of  Civil  Procedure,  in  seq- 
uestration proceedings,  George  Edwin  Joseph  was  thereafter  duly 
appointed  permanent  receiver  of  the  New  York  &  Sea  Beach  Bail 
way  Company,  and  as  such  receiver  he  duly  qualified  and  entered 
upon  the  discharge  of  his  duties  on  or  about  January  24,  1899.  At 
the  time  when  Nelson  took  possession  of  the  property  of  the  company, 
there  was  on  deposit  to  its  credit  in  the  Bank  of  America  the  stum  of 
13,560.96,  and  cash  to  the  amount  of  $158.85  was  then  in  the  hands 
of  the  treasurer.  Nelson  took  possession  of  these  sums,  and  still 
has  them,  excepting  as  they  may  have  been  disbursed  by  him  in  the 
course  of  the  proceedings  incident  to  his  receivership.  Prior  to  the 
present  proceedings,  Joseph  gave  and  published  the  usual  notice  of 
his  appointment,  and  demand  for  the  delivery  to  him  of  the  property 
and  effects  of  the  corporation;  but  neither  the  cash  referred  to  nor 
the  books  of  account  of  the  company  have  been  delivered  to  him  by 
Nelson,  and  his  right  to  such  delivery  is  disputed  and  contested.  On 
application  of  the  permanent  receiver,  pursuant  to  the  terms  of 
chapter  534  of  the  Laws  of  1898,  entitled  "An  act  to  facilitate  the  col- 
lection and  recovery  of  the  assets  of  corporations  for  which  receivers 
have  been  appointed,"  an  order  was  made  on  the  7th  day  of  August, 
1899,  in  the  supreme  court  in  the  First  department,  requiring  Ke- 
ceiver  Nelson  to  appear  before  a  referee,  and  submit  to  an  examina- 
tion concerning  the  possession  of  the  money  and  account  books  re- 
ferred to,  and  of  which  money  and  account  books  the  order  recites 
possession  had  been  duly  demanded  by  the  permanent  receiver. 
Nelson  appeared  before  the  referee,  and  submitted  to  the  examina- 
tion, on  the  day  named  in  the  order  and  on  subsequent  adjourned  days. 
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In  the  course  of  the  examination  the  referee  made  a  written  order 
requiring  the  production  before  him  by  Nelson  of  the  account  books 
of  the  company,  which  order  was  peraonally  served  on  the  latter;  but 
by  advice  of  bis  counsel  he  thereafter  refused  to  attend  before  the 
referee,  to  submit  to  any  further  examination,  or  to  produce  the 
books.  His  default  was  thereupon  noted  by  the  referee,  and  the  ex- 
amination and  proceedings  reported  to  the  court,  but  no  steps  taken 
to  punish  as  for  a  contempt.  Thereafter  the  present  proceedings 
were  instituted  by  the  permanent  receiver.  They  consist  of  an  appli- 
cation to  the  court  at  special  term  in  the  foreclosure  suit  for  an  order 
(1)  declaring  null  and  void  so  much  of  the  order  appointing  Mr.  Nelson 
receiver  as  assumes  to  appoint  him  receiver  of  the  railroad  company, 
and  of  its  moneys  and  rents,  profits  and  income,  due  and  accrued  to 
the  company  at  the  time  of  such  appointment;  (2)  declaring  at  the 
foot  of  the  foreclosure  judgment  that  the  mortgage  foreclosed  was 
not  a  lien  on  the  rents,  income,  profits,  and  other  earnings  of  the 
company  due,  accrued,  or  earned  prior  to  the  entry  and  possession 
of  Nelson ;  and  (3)  requiring  Nelson  to  deliver  to  the  permanent  re- 
ceiver the  books  and  vouchers  of  the  company,  and  to  pay  over  to 
him  the  smn  of  $3,719.81,  items  of  cash  hereinbefore  referred  to.  The 
court  denied  the  motion,  in  the  language  of  the  order  entered  on  such 
denial,  "without  costs,  and  without  prejudice,  so  far  as  the  main 
question  involved  is  concerned,  to  an  application  in  some  other  fash- 
ion; said  main  question  being,  in  substance,  whether  or  not  certain 
moneys  claimed  by  the  moving  party  to  have  come  to  the  hands  of 
said  James  T.  Nelson  as  receiver  of  the  property  of  the  New  York  & 
Sea  Beach  Railway  Company  were  or  were  not  subject  to  the  lien  of 
the  mortgage  to  foreclose  which  this  action  was  brought";  and  from 
that  order  this  appeal  is  taken. 

I  see  no  good  reason  why  the  "nlain  question"  shonld  not  be  de- 
cided in  this  proceeding.  There  is  no  dispute  whatever  about  the 
facts,  and  the  question  presented  is  one  of  law,  involving  only  the 
right  to  possession  as  between  the  two  receivers.  The  learned  jus- 
tice at  special  term  appears  to  have  been  controlled,  not  by  any  seri- 
ous doubt  as  to  the  respective  legal  rights  of  the  parties,  but  rather  by 
the  fact  that  Nelson's  examination  was  not  concluded  as  required  by 
chapter  534,  §  5,  of  the  act  of  1P98,  as  a  preliminary  to  the  ordering 
by  the  court  of  the  delivery  to  the  receiver  of  the  property  wrongfully 
concealed  or  withheld.  The  act,  however,  was  not  necessary  in  order 
to  confer  uijon  the  court  power  to  require  one  of  its  receivers  to  de- 
liver property  to  another  in  a  proper  case;  but,  were  it  otherwise,  it 
may  easily  be  conceived  that  an  examination  is  concluded  when  the 
witness  refuses  to  longer  submit  to  it,  and  that  he,  at  all  events,  can« 
not  claim  privilege  or  immunity  on  that  score.  Nor  can  it  be  justly 
said  that  there  is  no  concealment  or  withholding  of  property  when 
the  party  in  possession — a  receiver  appointed  by  the  court — ^refuses 
to  produce  such  property  in  obedience  to  a  lawful  mandate  of  the 
court,  or  to  disclose  the  facts  within  his  knowledge  bearing  upon  his 
right  and  title  to  its  possession.  It  must  be  conceded  that  the  order 
under  which  Nelson  was  a])pointed,  in  so  far  as  it  appoints  him  re- 
ceiver of  the  company,  or  of  any  of  the  company's  property  not  cov- 
ered by  the  lien  of  the  mortgage,  is  wholly  void  for  want  of  jnrisdle- 
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tion.  To  that  extent  the  court  was  powerless,  and  its  action  a  nal- 
lity.  No  statute  authorizes  it,  and  no  inherent  power  exists  to 
warrant  it  Decker  v.  Gardner,  124  N.  Y.  334,  26  N.  E.  814, 11  L.  R 
A.  480;  United  States  Trust  Co,  t.  New  York,  W.  S.  &  B.  Ry.  Co.,  101 
N.  Y.  478>  5  N.  E.  316;  Clapp  v.  McCabe,  84  Hun,  379,  32  N.  Y.  Supp. 
425,  affirmed  in  155  N.  Y.  525,  50  N.  £.  274;  Stokes  t.  Hofifman  House, 
46  App.  Div,  120,  61  N.  Y,  Supp.  821."  In  Whitney  t.  Railroad  Co., 
32  HuUj  164,  it  was  held  that  a  second  receiver  of  a  railroad  company 
may  object  to  the  invalidity  of  an  order  appointing  the  first,  and  that, 
as  such  an  order  interferes  with  and  injuriously  affects  the  former  in 
the  discharge  of  his  duties  as  receiver,  he  has  a  right  to  make  a  mo- 
tion to  correct  it.  The  power  of  the  court  in  this  case  was  limited  to 
the  appointment  of  a  receiver  of  the  mortgaged  property.  In  Clapp 
V.  McCabe,  supra,  it  was  held  that  the  power  of  the  court  applies  only 
to  the  cause  of  action  stated  in  the  complaint;  that  its  scope  must  be 
determined  by  the  pleadings;  that  the  rule  that  a  party  plaintiff  is  not 
entitled  to  judgment  upon  a  matter  not  embraced  in  the  complaint  is 
jurisdictional;  that  it  is  not  sufficient  that  the  judgment  is  within 
the  general  power  of  the  court,  or  that  it  adjudicates  upon  a  matter 
over  which  it  has  general  jurisdiction ;  but  that  it  must  appear  that 
the  proceeding  in  which  the  judgment  was  rendered  was  one  that 
brought  the  power  of  the  court  into  action.  It  necessarily  follows 
that  the  appellant  was  entitled,  in  aid  of  his  appointment  as  per- 
manent receiver,  and  for  the  sequestration  of  the  property  of  the  rail- 
road company,  and  in  order  to  enable  him  without  cloud  or  embar- 
rassment to  discharge  his  duties  as  such,  to  an  order  declaring  that 
the  order  appointing  Nelson  receiver  of  the  company  and  of  its 
property  not  covered  by  or  embraced  within  the  lien  of  the  mortgage 
was  to  that  extent  null  and  void. 

It  cannot  be  said  to  be  seriously  contended  by  the  respondents  that 
the  cash  on  hand  and  in  bank  at  the  time  of  Nelson's  appointment 
was  covered  by  the  lien  of  the  mortgage.  The  property  covered  by 
the  terms  of  the  mortgage  was  the  railroad  as  such,  and  its  inciden- 
tal and  characteristic  railroad  property  and  adjuncts,  real  and  per- 
sonal, present  and  prospective,  in  most  ample  terms,  "with  all  and 
singular  the  appurtenances  to  the  aforesaid  premises  belonging,  and 
the  rents,  income,  and  profits  of  the  same,  and  all  the  franchises 
and  other  rights,  present  and  future,  including  the  franchise  to  be  a 
corporation,"  etc.  But  the  inciunbrance  was  expressly  declared  to 
be  subject  to  the  continued  possession  and  management  by  the  rail- 
road company  of  the  property,  "including  the  receipt  of  the  rents, 
income,  issues,  and  profits  aforesaid";  and  nothing  was  to  be  con- 
strued, provided  the  company  complied  with  the  terms  of  the  mort- 
gage, to  prevent  it  "from  selling,  hypothecating,  or  otherwise  dispos- 
ing of  any  stocks,  bonds,  mortgages,  or  other  securities  which  may 
belong  to  said  company,  nor  from  collecting  moneys  due  or  to  become 
due  to  said  company  as  and  for  the  earnings,  rentals,  and  other 
profits  of  its  property."  There  is  no  line  or  suggestion  in  the  mort- 
gage that  its  lien  was  to  cover  or  embrace  the  cash  so  collected  and 
received  by  the  company  in  the  course  of  its  management  and  opera- 
tion until  default  and  consequent  entry  and  possession  by  the  mort- 
gagees.   That,  under  such  circumstances,  the  money  received  by  the 
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company  before  the  appointment  of  the  receiver  in  foreclosure  must 
be  regarded  as  the  property  of  the  general  creditors  in  sequestration, 
■would  seem  to  be  settled  by  the  decision  in  New  York  Security  Co. 
V.  Saratoga  Gas  &  Electric  Light  Co.,  159  N.  Y.  137,  53  N.  E.  758, 
-wherein  the  court  of  appeals  held  that,  where  a  corporate  mortgage 
purports  to  include  future  earnings  and  products,  as  between  a  re- 
ceiver appointed  in  a  sequestration  action  instituted  by  a  general 
judgment  creditor  and  a  receiver  appointed  at  the  same  time  in  an 
action  for  the  foreclosure  of  the  mortgage,  the  sequestration  receiver 
has  the  superior  rights  in  debts  and  accounts  due  to  the  corporation 
upon  sales  by  it  of  products  of  its  plant,  produced  after  the  giving  of 
the  mortgage  and  before  the  appointment  of  either  receiver.  Of 
course,  it  is  not  necessary  to  go  as  far  in  this  case  as  in  the  case  cited, 
for  here  the  cash  was  not  only  earned,  but  had  been  actually  paid 
over  to  the  corporation.  It  was  in  its  actual  possession  in  accord- 
ance with  the  provisions  of  the  mortgage.  The  right  to  possession 
included  the  right  to  its  use  and  application  in  the  business  of  the 
company,  and  subjected  it  to  the  claims  of  the  general  creditors, 
freed  from  the  lien  of  the  mortgage  which  provided  and  contemplated 
such  possession  and  use. 

The  respondents  claim  that  the  evidence-is  not  conclusive  that  the 
funds  in  question  were  earned  prior  to  the  appointment  of  Nelson. 
He  was  appointed,  as  has  been  said,  January  11th,  and  qualified  Jan- 
uary 16th,  and  the  suggestion  is  that  the  money  might  have  been 
earned  in  the  interim.  As  he  refused,  however,  to  submit  to  exam- 
ination upon  this  question,  he  cannot  avail  himself  of  the  point,  as- 
suming it  to  be  good.  The  case  is  prima  facie  sufQcient.  Moreover, 
while  it  is  true  that,  where  title  is  conferred  upon  a  receiver,  it  re- 
lates back  upon  qualification  to  the  date  of  appointment,  a  receiver  to 
hold  property  during  the  pendency  of  an  action  is  on  a  different  foot- 
ing, and  must,  of  necessity,  be  regarded  with  respect  only  to  the.  right 
of  possession,  which  is  alone  conferred.  The  case  of  Piatt  v.  Rail- 
road Co.,  9  App.  Div.  87,  41  N.  Y.  Supp.  42,  afQrmed  on  the  opinion  of 
this  court  in  153  N.  Y.  670,  48  N.  £.  1106,  does  not  conflict  with  the 
case  of  New  York  Security  Co.  v.  Saratoga  Gas  &  Electric  light  Co., 
supra,  nor  is  it  to  be  distinguished  therefrom  to  the  respondents'  ad- 
vantage. The  proceeding  in  that  case  was  instituted  by  August 
Meidling,  the  judgment  creditor  who  instituted  the  present  seques- 
tration action;  but  his  application,  as  appears  by  the  opinion  deliv- 
ered at  the  special  term  (17  Misc.  Kep.  22,  39  N.  Y.  Supp.  871),  was  to 
be  permitted  to  levy  upon  cars  of  the  company  acquired  after  the  mak- 
ing of  the  mortgage.  That  property  was  specifically  included  in  the 
mortgage  as  property  after-acquired,  while  the  money  of  the  com- 
pany was  not.  The  opinion  in  this  court  sustaining  the  decision  at 
the  special  term  was  limited  to  the  effect  that  the  mortgage  covered 
such  property  as  was  subsequently  acquired  by  the  corporation  for 
the  purpose  of  completing,  furnishing,  or  operating  its  road.  The 
principle  applicable  to  earnings  prior  to  the  receivership  enunciated 
in  New  York  Security  Co.  v.  Saratoga  Gas  &  Electric  Light  Co.,  159 
N.  Y.,  at  page  142, 53  N.  E.,  at  page  759,  is  controlling.    The  court  said : 

"The  right  of  tlie  mort^^agrar  to  deal  with  these  products  and  earnings  as 
Its  own  under  the  8ttr°<i"tloD8  of  the  mortgage  has  already  been  noticed. 


Digitized  by 


Google 


918  71  NEW  YORK  SUPPLEMENT  (Sap.    Ct. 

and  105  New  York  State  Reporter 

Thnt  right.  It  seems  to  me.  Is  entirely  Inconsistent  with  the  existence  of  any 
lien  upon  future  products  or  earnings  by  the  mortgagee.  The  latter  could 
not  huve  a  lien  upon  such  earnings  or  products  while  the  mortgagor  was 
permitted  to  use  them  for  the  conduct  of  its  business  and  the  payment  of 
Its  current  debts." 

In  Gilman  v.  Telegraph  Co.,  91  U.  S.  603,  23  L.  Ed.  405,  the  mort- 
gage covered  "all  rents,  issues,  income,  tolls,  profits,  currency,  mon- 
eys," etc.;  but  the  court  said  (page  6i7,  91  U.  B.,  page  410,  23  L.  Ed.): 

"It  is  clearly  implied  in  these  mortgages  that  the  railroad  company  should 
have  possession  and  receive  the  earnings  until  the  mortgagees  should  take 
posHetiHiou,  or  the  proper  judicial  authority  should  interpose.  Possettsiun 
draws  after  It  the  right  to  receive  and  apply  the  Income.  Without  this  the 
road  could  not  be  operated,  and  no  prolit  could  be  made.  Mere  possession 
would  have  been  useless  to  all  concerned.  The  right  to  apply  enough  of  the 
income  to  operate  the  road  will  not  be  questioned.  The  amount  to  be  so  ap- 
plied was  within  the  discretion  of  the  company.  The  same  discretion  ex- 
tended to  the  surplus.  It  was  for  the  company  to  decide  what  should  be 
done  with  it  In 'this  condition  of  things  the  whole  fund  belonged  to  the 
company,  and  was  subject  to  Its  control.  It  was,  therefore,  liable  to  the  cred* 
itors  of  the  company  as  if  the  mortgages  did  not  exist.  They  in  no  wise 
affected  it." 

Enough  has  been  said  to  indicate  that  the  other  points  urged  bv 
the  respondents,  to  the  effect  that  the  permanent  receiver  is  baiTed 
by  laches,  or  bound  by  the  former  adjudications  herein,  are  unavail- 
ing. He  should  have  the  money  and  the  books.  He  is  entitled  to  an 
adjudication  that  so  much  of  the  order  appointing  Nelson  receiver 
aa  purported  to  appoint  him  receiver  of  the  railroad  company,  and 
of  its  moneys,  rents,  profits,  and  income  due  and  accrued  to  the  com- 
pany at  the  time  of  his  appointment,  is  null  and  void.  The  denial  at 
the  special  term  of  his  application  for  a  modification  of  the  foreclo- 
sure judgment  in  declaration  of  the  limitation  of  the  mortgage  lien 
may  be  upheld  without  prejudice  to  further  proceedings  on  due  no- 
tice to  all  concerned,  if  the  permanent  receiver  be  so  advised;  and 
the  relief  granted  on  this  appeal  should  be  with  ^10  costs  and  dis- 
bursements.   All  concur. 


(64  App.  Dlv.  182.) 

BUFPAIX)  ET^BVATING  CO.  T.  PRUSSIAN  NAT.  INS.  OO. 
(Snpreme  Court,  Appellate  Division,  Fourth  Department.    July  23,  1901.) 

I.  IMBORANCE— UsB  AND  OCCnPANCT— DaMAOB— FlXKD  SuM— Indkmhitt. 

Defendant  issued  Its  policy  on  tlie  "use  and  occupancy"  of  plaintifTs 
elevator,  providing  that.  If  It  should  be  destroyed,  or  so  damaged  as  to 
prevent  the  elevating  and  handling  of  grain,  defendant  should  be  liable 
at  the  rate  of  $4.77  for  each  working  day  of  such  prevention.  Beld,  that 
defendant's  liability  did  not  deiicud  on  the  question  whether  the  use  of 
the  elevator  was  prolitable  or  otherwise. 

i.   SaHE— POOLIKO   EARNrKOS. 

Defendant's  policy  on  the  use  and  occupancy  of  plaintiff's  elevator  pro- 
vided that  the  policy  should  be  void  if  the  Insured  had  concealed  or  mist- 
represented  any  material  fact,  or  if  his  Interest  was  not  truly  stated. 
Plaintiff,  with  proprietors  of  other  elevators,  had  entered  into  an  agree- 
ment, of  which  defendant  was  not  Informed,  by  which  all  receipts  after 
paying  operating  expenses  were  pooled,  and  divided  pro  rata.  HHd. 
that  such  agreement  was  not  a  violation  of  the  policy. 
IL  Bamk. 

I'lalntlff  and  other  elevator  owners  agreed  to  p«el  their  earnings,  and 
provided  that  destruction  by  fire  should  not  deprive  the  owner  of  an 
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elevator  of  his  share  of  the  earnings.  Defendant  issued  its  policy  on  tlie 
use  and  occupancy  of  plaintiff's  elevator  in  a  specified  sum  per  day  dur- 
ing disability.  The  elevator  was  damaged  by  Are,  and  plaintiff  received 
from  the  pool  its  share  of  the  earnings  of  the  other  elevators.  Held  such 
receipt  did  not  affect  defendant's  liability  under  its  policy,  since  Its  con- 
tract was  not  one  of  indemnity. 

Appeal  from  trial  term,  Erie  county. 

Action  bj  the  Buffalo  Elevating  Company  against  the  Prussian 
National  Insuitince  Compauy.  Fi-om  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

The  plaintiff  is  a  domestic  business  corporation  owning  a  grain  elevator  in 
the  city  of  Buffalo.  The  defendant  is  a  foreign  insurance  company,  organ- 
ized pursuant  to  the  laws  of  the  empire  of  Germany,  and  duly  authorized  to 
carry  on  the  business  of  fire  insurance  within  the  state  of  New  York.  This 
action  was  commenced  December  19,  1900,  on  a  policy  of  fire  insurance  is- 
sued by  the  defendant  to  the  plaintiff  March  10,  IfiOO,  and  operative  for  the 
period  of  one  year  from  that  date.    The  facts  were  stipulated  upon  the  triaL 

Argued  before  ADAMS,  P.  J.,  and  McLENUAIJ,  SPRING,  WIL- 
LIAMS, and  EUMSEY,  JJ, 

George  Richards,  for  appellant. 
Tracy  C.  Becker,  for  respondent. 

SPRING,  J.  The  plaintiff  owned  an  elevator  building  situate  on 
Blackwell  Canal  and  Hatch  Slip  in  the  city  of  Buffalo,  and  known 
as  the  "Dakota  Elevator."  The  defendant  issued  its  policy  on  the 
"use  and  occupancy"  of  this  property.  The  premium  paid  was 
$26.26,  and  the  insurance  was  not  to  exceed  f  1,500.  The  contract 
of  insurance  contained  the  condition  that,  if  "the  property,  build- 
ings, or  machinery  therein,  or  either  of  them,  or  any  part  thereof, 
shall  be  destroyed,  or  so  damaged  as  to  prevent  the  elevating  and 
other  handling  of  grain,  this  company  shall  be  liable  at  the  rate  of 
?4.77  per  day  for  each  working  day  of  such  prevention."  It  was 
further  provided  that  the  loss  was  to  be  computed  from  the  date 
of  the  fire  "to  the  time  when  the  buildings  could,  with  ordinary  dili- 
gence and  despatch,  be  repaired  and  rebuilt,  and  machinery  placed 
therein;  and  not  to  be  limited  by  the  day  of  expiration  named  in  this 
policy."  On  the  13th  of  August,  1900,  the  elevator,  with  its  con- 
tents, was  destroyed  or  damaged  by  fire.  Appraisers  were  ap- 
pointed, in  compliance  with,  the  terras  of  the  policy,  to  ascertain  the 
length  of  time  which  plaintiff  would  be  prevented  from  carrying  on 
its  business,  and  awarded  in  their  report  259  days.  There  were 
many  policies  of  other  companies  of  similar  insurance,  and  the  ag- 
gregate liability,  as  adjusted  by  these  appraisers,  was  $60,.'}28.87, 
and  the  proportion  thereof  chargeable  to  the  defendant  is  $1,235.41. 
At  the  time  of  the  issuance  of  the  policy,  and  also  at  the  time  of  the 
loss,  the  plaintiff,  with  about  20  other  elevating  companies  in 
Buffalo,  and  comprising  a  majority  of  thein  in  that  city,  had  formed 
a  combination  known  as  the  "Western  Elevating  Association." 
The  business  of  this  association  was  managed  by  an  executive  com- 
mittee, chosen  by  the  members  composing  it.  All  receipts  of  money 
for  business  carried  on  by  the  members  of  the  organization  were  col- 
lected by  its  treasurer,  and,  after  paying  the  expenses  of  the  com- 
bination, and  certain  prescribed  charges  to  the  elevator  company 
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earning  them,  the  earnings  were  to  be  distributed  among  the  varioos 
companies  in  certain  percentages,  set  forth  in  the  combination 
agreement.  This  agreement  was  operative  substantially  during  the 
period  of  lake  navigation,  and  was  intended  to  regulate  the  rate  of 
elevator  charges,  which  were  fixed  by  said  committee,  and  to  facili- 
tate the  carrying  on  of  the  business  of  handling  and  transshipping 
grain.  The  plaintiff,  during  the  existence  of  this  agreement,  was 
not  restricted  in  the  operation  of  its  plant,  and  that  is  true  of  each 
representative  in  the  organization.  The  plaintiff  owned  its  plant 
and  machinery  and  all  the  elevator  property,  carried  on  its  business^ 
employed  and  paid  and  controlled  its  workmen,  made  its  own  con- 
tracts for  the  shipping  and  handling  of  the  grain,  and  paid  its  own 
current  and  operating  expenses,  taxes,,  and  insurance,  and  managed 
its  affairs  the  same  as  theretofore;  but  turned  over  80  per  cent,  of 
its  elevator  receipts  into  the  association,  to  be  distributed  as  their 
agreement  directed.  It  was  like  a  clearing  house  for  the  banks  of 
a  city  represented  in  it.  Each  bank  retains  control  of  its  affairs, 
but  the  clearing  house  committee  supervises  it,  and,  in  a  measure, 
regulates  the  business  in  a  general  way  of  all  the  banks  who  are  in- 
terested in  the  clearing  house.  The  coarse  of  business  required 
that,  whenever  any  grain  arrived  at  the  port  of  Buffalo  consigned  to 
any  of  the  elevator  companies  in  the  association,  the  consignee  at 
once  reported  the  fact  to  the  secretary  and  treasurer  of  the  associa- 
tion, and  its  warehouse  receipt  was  issued  to  the  company  receiving 
the  grain;  and  a  like  course  was  pursued  when  grain  was  shipped 
out  of  the  said  elevator.  The  defendant  presents  several  defenses  to 
the  collection  of  the  amoant  fixed  by  the  appraisers  as  its  proportion- 
ate share  of  the  loss  to  the  plaintiff.  By  the  terms  of  the  policy  it 
is  rendered  void  if  the  insured  "has  concealed  or  misrepresented 
•  •  •  any  material  fact  or  circumstance  concerning  this  insur- 
ance, or  the  subject  thereof,  or  if  the  interest  of  the  insured  in  the 
property  be  not  truly  stated  herein."  And  it  is  further  provided 
that  the  policy  shall  be  void  "if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership;  or  if  the  subject  of  insur- 
ance be  a  building  not  owned  by  the  insured  in  fee  simple."  It  will 
be  noted  that  the  policy  does  not  insure  the  buildings  of  the  plain- 
tiff, but  the  "use  and  occupancy"  of  this  property.  The  keynote  of 
the  argument  of  the  learned  counsel  for  the  appellant  is  that  "use 
and  occupancy"  signifies  "expected  profits  of  estimated  earnings," 
and  it  is  claimed  the  plaintiff  was  not  the  unconditional  and  sole 
owner  of  these  earnings;  consequently,  a  material  representation 
in  the  policy  has  been  violated.  We  cannot  agree  with  this  con- 
tention. There  is  no  suggestion  in  the  policy  that  "use  and  occu- 
pancy" is  correlative  with  "earnings,"  or  affects  them  in  any  way. 
The  insurer  agreed  to  pay  absolutely  and  unconditionally  the  sum 
which  it  fixed  in  its  contract  for  the  loss  to  the  plaintiff  by  reason 
of  the  suspension  of  its  business  by  fire.  That  sum  was  in  no  way  de- 
pendent upon  the  profits  which  were  accruing  to  the  plaintiff  for 
the  loss  it  may  have  been  suffering  at  the  time  the  fire  took  place. 
Whether  the  plant  was  in  operation  or  idle,  whether  remunerative 
or  not,  was  of  no  concern  to  the  defendant.  The  liability  to  pay  was 
fixed  irrespective  of  whether  the  insured  lost  or  gained  by  the  fact 


Digitized  by 


Google 


Sup.   Ct.)      BUFFALO   BLBVATINa   CO.  V.  FBU3BIAN   NAT.  IMS.  00.  921 

that  the  elevator  might  not  have  been  ronning  daring  the  time  of 
the  rebuilding,  even  if  no  fire  had  occurred.  If  the  business  was  in- 
terrupted by  fire  in  any  part,  the  liability  continues  during  the  time 
required  to  restore  the  plant  to  its  former  condition.  On  what  the 
defendant  bases  its  per  diem  allowance  does  not  appear.  The  evi- 
dence does  not  show  that  it  exacted  a  statement  to  be  furnished,  pre- 
liminary to  the  issuance  of  the  policy,  of  the  past  or  prospective 
earnings  of  the  plaintiff.  The  insurer  was  responsible  for  the  rate 
fixed;  and,  whether  founded  on  earnings,  or  some  other  grounds,  or 
a  mythical  basis,  is  a  matter  of  conjecture.  "Use  and  occupancy" 
may  refer  to  market  rental  value,  to  the  earnings,  to  the  occupant,  or 
to  the  extent  of  the  business  carried  on,  though  it  does  not  inure 
in  profit  to  the  user.  During  depressed  times  the  business  might 
be  extensive  and  unprofitable,  while  at  other  times  the  net  income 
might  be  lai^e  in  proportion  to  the  business  done.  The  amount  of 
the  earnings  would  inevitably  be  varying  and  uncertain  from  month 
to  month,  or  from  year  to  year;  but  the  amount  defendant  has  stipu- 
lated to  pay  when  loss  by  fire  occurs  is  unchangeable.  It  is  entirely 
immaterial  to  the  insurer  what  disposition  the  plaintiff  makes  of 
its  earnings,  if  any  there  be.  If  it  desires  to  give  them  away,  or 
assign  them,  or  unite  them  with  other  like  concerns  in  a  common 
fund  for  their  weal  or  woe,  that  agreement  does  not  need  the  sanc- 
tion of  the  defendant  to  keep  alive  the  policy.  It  is  interested  in 
the  occupancy  of  the  plant  by  the  plaintiff,  but  the  use  made  of  its 
earnings  is  of  no  more  moment  to  the  defendant  than  what  is  paid 
to  the  foreman  or  any  of  the  employes  in  the  elevator  building.  The 
insured  did  carry  on  its  business.  It  did  retain  unimpaired  its  title 
to  the  property.  Whatever  gives  significance  to  the  expression  "use 
and  occupancy,"  as  intended  in  this  policy,  it  continued  to  be  bur- 
dened or  benefited  with.  That  expression  did  not  contemplate  in- 
validating the  policy  because  the  number  of  men  employed  in  the 
business  happened  to  be  increased  or  diminished,  or  because  the 
amount  of  the  business  may  have  been  augmented,  or  because  the 
elevator  was  run  to  full  capacity  or  only  occasionally.  The  vitality 
;>f  the  policy  in  no  way  hinged  upon  the  manner  in  which  the  prop- 
erty was  managed.  If  the  plaintiff  parted  with  the  user,  if  it  trans- 
ferred the  occupancy  to  another,  then  the  insurer  might  be  heard  to 
complain. 

The  authorities  cited  by  the  learned  counsel  for  the  appellant  do 
not  hold  that  the  expression  "use  and  occnpancy"  in  a  policy  implies 
profits  or  earnings.  In  Wright  v.  Pole,  1  Adol.  &  £.  621,  the  insured, 
whose  property,  which  was  an  inn,  had  been  burned,  sought  to  re- 
cover for  loss  sustained  by  him  by  persons  refusing  to  patronize  him 
while  it  was  undergoing  repairs.  The  court  held  that  these  damages 
were  not  covered  by  the  policy;  that,  while  profits  could  be  made 
the  subject-matter  of  insurance,  "he  must  insure  qua  profits."  In 
Niblo  V.  Insurance  Co.,  1  Sandf.  551,  the  court  also  held  that  profits 
represented  an  insurable  interest,  "but  they  must  be  insured  as 
such."  In  Abbott  v.  Sebor,  3  Johns.  Cas.  39,  2  Am.  Dec.  139,  the 
court  decided  that  a  person  interested  in  the  subject-matter  from 
which  the  profits  are  derived  may  insure  those  profits.    In  these 
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cases  It  will  be  observed  the  court  simply  holds  that  profits  may  be 
the  subject-matter  of  insurance,  but,  in  order  to  be  covered,  they 
must  be  included  specifically  in  the  policy.  The  cases  proceed  upon 
the  assumption  that  the  policy  determines  what  is  insured,  and 
nothing  will  be  read  into  the  policy  to  relieve  the  insurer  from  the 
strict  perfonnance  of  the  agreement,  or  to  add  to  the  burdens  it 
has  undertaken  to  meet.  It  is  undoubtedly  true,  as  urged  by  the 
counsel  for  the  apijellant,  that  the  essence  of  an  ordinary  fire  insur- 
ance policy  is  indemnity  against  loss.  There  is  this  in  the  present 
policy,  however,  that  distinguishes  it  from  the  ordinary  open  policy. 
The  sum  stipulated  in  that  contract  may  be  subject  to  diminution 
for  various  causes.  This  policy  is  analogous  to  the  so-called  "valued 
policy."  The  sum  to  be  paid  is  fixed  by  the  insurer,  and  is  not  sub- 
ject to  variation.  The  insurer  is  to  pay  $4.77  per  day  during  the 
time  the  plaintiff  is  prevented  frMu  doing  business  by  reason  of  the 
fire  loss,  and  that  is  not  made  dependent  on  whether  the  insured  is 
carrying  on  a  profitable  business.  It  may  have  had  unfortunate 
contracts,  wliich  were  terminable  by  the  fire,  so  that  the  suspension 
of  business  would  be  to  the  pecuniary  benefit  of  the  plaintiff.  Still 
the  defendant  must  pay  the  stipulated  sum.  Interruption  of  busi- 
ness, when  the  insured  is  to  be  paid  in  the  meantime,  may  often  be 
gainful  to  him;  but  that  is  no  reason  why  the  insurer  shonid  evade 
payment.  The  weekly  indemnity  paid  to  an  injured  person  who  is 
insured  by  an  accident  company  may  exceed  what  he  has  been  earn- 
ing when  in  full  health;  but  it  has  agreed  to  pay  a  certain  sum  for 
the  specific  disability  inflicted,  and  that  is  the  measure  of  its  lia- 
bUity.  In  construing  a  valued  policy,  the  court  in  Voisin  v.  Insur- 
ance Co.,  51  App.  Div.  553,  65  N.  Y.  Supp.  333,  use  this  language  at 
page  560,  51  App.  Div.,  and  page  339,  65  N.  Y.  Supp.: 

"This  was  a  valued  policy,  and  undoubtedly  the  rule  Is  wril  settled  that 
the  value  of  the  goods  stated  in  a  valued  policy  ia.  In  the  absence  of  frand, 
conclusive  between  the  parties,  however  largely  In  excess  of  the  true  value." 

Wood,  in  his  work  on  Fire  Insurance,  thus  states  the  principle  in 
section  43: 

"When  a  valnatlom  Is  made  by  the  Insurer,  he  Is,  In  the  absence  of  fraud, 
estopped  from  disputing  It,  and  is  liable  for  the  value  fixed,  although  the 
real  value  Is  less  than  the  sum  insored.  In  such  cases  the  insured  Is  re- 
quired to  make  no  proof  as  to  value.  His  case  is  made  when  he  establishes 
a  total  loss  of  the  property,  and  a  substantial  Interest  in  a  subject  corre- 
sponding to  and  satisfying  the  description  mentioned  In  the  policy." 

The  defendant's  argument  rests  upon  the  fallacious  assumption 
that  the  plaintiff  has  parted  with  its  earnings  and  profits.  The  20 
elevator  compiinies  forming  the  pool  put  their  profits  in  the  common 
fund,  and  it  is  distributed  according  to  a  prescribed  schedule  of  per- 
centages. Presumptively,  each  company  received  what  it  earned, 
less  the  small  expenses  incident  to  the  combination.  Instead  of 
retaining  its  proiits  primarily,  it  receives  them,  for  convenience, 
through  an  agent.  If  the  gross  earnings  of  the  plaintiff  were  turned 
over  to  one  of  its  members  to  be  used  by  him  in  defraying  the  ex- 
penses, and  then  to  distribute  the  net  profits  among  the  stockholders, 
I  think  there  would  be  no  surrender  of  its  receipts.  Is  it  any  more 
so  when  they  ai-e  paid  to  a  treasurer  in  conjunction  with  20  other 
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like  concerns,  each  receiving  its  aliquot  portion  through  the  medium 
of  their  common  representative?  Nor  do  I  think  the  plaintiff,  by 
joining  in  this  combination,  violated  that  jMrovision  of  the  policy 
which  makes  it  void  "if  any  change  other  than  by  death  of  the  in- 
sured take  place  in  the  interest,  title,  or  possession  of  the  subject 
of  insurance  (except  change  of  occupancy  without  increase  of  haz- 
ard), whether  by  legal  process,  or  judgment,  or  by  voluntary  act  of 
the  insured,  or  otherwise."  This  pertains  to  a  change  in  the  use 
and  occupancy  which  is  the  subject  of  the  insurance.  Of  course, 
if  profits  are  not  within  the  scope  of  the  contract,  any  transfer  of 
them  is  not  repugnant  to  it. 

It  is  urged  that,  inasmuch  as  the  combination  agreement  provides 
that  "destruction  by  fire  •  *  •  shall  not  deprive  such  elevator 
representative  of  his  participation  in  the  division  of  the  earnings," 
the  plaintiff,  if  permitted  to  recover  on  its  policy,  and  participate  in 
the  common  profits  as  well,  obtains  double  compensation  for  its 
loss.  The  inability  to  do  business  by  reason  of  the  loss  by  fire  less- 
ens the  profits  of  each  elevator  company  in  the  association.  In  the 
present  case  it  is  stipulated  that  the  gross  earnings  collected  by  the 
Western  Elevating  Association  during  the  time  of  the  interruption 
of  plaintiff's  business  was  |50,000  less  by  reason  thereof,  and  plain- 
tiff's percentage  of  that  loss  was  about  ?3,000.  This  question,  as 
well  as  the  other  upon  which  defendant  hopes  to-  escape  payment,  de- 
pends \ipon  the  vital  one  whether  the  earnings  or  their  disposition 
are  of  any  concern  to  the  insurer.  By  the  stipulated  facts  it  appears 
that'  since  the  fire  the  earnings  paid  over  to  the  plaintiff  by  the 
Western  Elevating  Association  amount  to  |30,000,  and  this  will  be 
augmented  by  the  further  sum  of  f  2,698,  and  the  defendant  contends 
there  should  be  credited  on  this  policy  its  proportion  of  these  earn- 
ings, and  which,  it  is  conceded,  amount  to  $614.24.  In  Foley  v. 
Insurance  C!o.,  152  N.  Y.  131,  46  N.  E.  318,  the  policy  was  upon  three 
dwelling  houses  in  process  of  construction,  which  were  destroyed  by 
fire.  By  the  terms  of  the  contract  between  the  owners  and  the 
builders,  the  latter  were  charged  with  the  burden  of  completing  the 
buildings  so  that  the  owners  were  not  liable  to  the  contractors  for 
the  materials  furnished  or  the  worit  done.  The  court  held  the 
contract  of  insurance  was  unaffected  by  the  agreement  with  the  con- 
tractors, there  being  no  exemption  clause  in  the  policy.  The  follow- 
ing is  an  extract  from  the  opinion  at  page  135: 

"But  the  contract  relations  between  the  plaintiffs  and  the  contractors  Is  a 
matter  In  which  the  defendant  has  no  concern.  When  the  policy  was  Issued, 
it  could  not  be  known  whether  the  contractors  would  perform  their  con- 
tract. If  they  abandoned  It,  the  owners  would  derive  such  advantages  as 
would  accrue  from  the  partial  construction  of  the  buildings  prior  to  such 
abandonment.  It  Is  possible  that,  if  the  defendant  Is  compelled  to  pay  the 
policy,  the  plaintiffs  may.  If  they  insist  upon  their  rights  aguinst  the  con- 
tractors, get  double  compensation,  unless  they  should  be  adjudged  to  hold 
the  fund  recovered  for  the  contractors.  But,  however  this  may  be,  the 
owners  had  an  Insurable  Interest  to  the  whole  value  of  the  buildings  on  their 
land;  and  the  defendants  neither  can  compel  the  plaintiffs  to  put  the  loss 
on  the  contractors,  nor  can  they  resort  to  the  terms  of  the  building  contract 
to  diminish  the  liability  for  an  actual  loss  within  the  terms  of  the  policy." 

If  a  portion  of  a  tenement  house  is  destroyed  by  fire,  and  the 
owner  is  fortunate  enough  to  lease  the  portion  remaining  uninjured 


Digitized  by 


Google 


924  71  NEW  YORK  SDPPLEMENT  (Sop.    Ot 

and  106  New  York  State  Reporter 

for  as  much  as  he  had  been  getting  from  the  whole  building,  fhe  in- 
surer nnder  a  policy  of  this  kind  is  not  entitled  to  a  reduction  by 
reason  of  the  fact  that  the  insured  sustains  no  loss  in  earnings. 
The  diflSculty  with  counsel's  argument  is  that  this  policy  is  not  un- 
qualifiedly a  contract  of  indemnity.  As  already  stated,  it  partakes 
of  the  character  of  a  valued  policy,  and,  in  the  absence  of  fraud,  no 
diminution  of  the  stipulated  sum,  when  adjusted,  is  permissible  to 
the  defendant.  The  defendant  took  part  in  the  selection  of  the  ap- 
praisers, and  I  seriously  doubt  its  right  to  interpose  the  defense  of 
breach  of  warranty  (Smith  v.  Insurance  Co.,  62  N.  Y.  85);  but  r  pre- 
fer to  uphold  the  claim  of  the  plaintiff  on  the  ground  already  stated. 
The  policy  was  prepared  by  the  insurer,  and  evidently  for  the  protec- 
tion of  its  interests,  and  should  be  construed  most  favorably  to  the 
insured,  if  the  meaning  of  any  part  of  it  is  in  doubt.  Matthews  v. 
Insurance  Co.,  154  N.  Y.  449-456,  48  N.  E.  751,  39  L.  R.  A.  433.  The 
judgment  and  order  should  be  affirmed,  with  costs  to  the  respondent. 
Judgment  and  order  affirmed,  with  costs.    All  concur. 


(64  App.  Div,  191.) 

MABKBLL  et  al.  v.  HILL  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    Jnly  2S,  1901.) 

AaaiGNMBNT  FOB   BBNBFrr  of  Cbbditobs — JcDOMBirr  agaikst  ABSiaNBB  — 

Fraud — Collusioh. 

A  guardian  Intermingled  the  wards'  fnnd  with  his  own  and  with  part- 
nership funds,  and  after  his  death  his  partner  assigned  their  estate  for 
the  benefit  of  creditors  to  a  surety  on  the  guardian's  bond.  The  guard- 
ian's administrators  sued  the  assignee  to  segregate  the  wards'  funds,  and 
obtained  a  Judgment,  -which  the  creditors  of  the  guardian  sought  to  set 
aside  as  collusive,  as  being  for  the  benefit  of  the  assignee  In  his  capacity 
as  surety.  Beld  that,  though  the  judgment  was  virtually  by  consent,  and 
both  parties  thereto  were  practically  represented  by  the  same  attorney, 
the  court  having  found  that  the  action  was  in  good  faith,  and  not  insti- 
tuted to  enable  the  assignee  to  avoid  payment  as  surety.  It  was  error 
to  set  the  Judgment  aside  as  constructively  fraudulent 

Adams,  P.  J.,  dissenting. 

Appeal  from  special  term,  Onondaga  county. 

Proceedings  by  James  Markell  and  others  against  D.  Munro  Hill 
individually  and  as  assignee,  and  others,  to  set  aside  a  judgment 
against  said  assignee  as  fraudulent  and  collusive.  From  a  judgment 
in  plaintiffs'  favor  (69  N.  Y.  Supp.  537),  defendants  appeal.  Be- 
TGrscd 

Argued  before  ADAMS,  P.  J.,  and  SPRING,  WILLIAMS,  and 
RUMSEY,  JJ. 

Homer  Weston,  for  appellants. 
Ceylon  H.  Lewis,  for  respondents. 

SPRINQ,  J.  This  action  was  commenced  June  12,  1899,  to  set 
aside  a  judgment  heretofore  entered  on  the  ground  that  the  same  was 
procured  through  fraud  and  collusion  with  the  defendant  D.  Munro 
Hill.    A  detailed  recital  of  the  complicated,  though  undisputed,  facts 
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which  form  the  basis  of  the  cause  of  action  is  necessary  to  a  proper 
comprehension  of  the  legal  principles  which  control  its  determination. 
William  0.  Bodger,  in  1897,  and  for  many  years  prior  thereto,  waa  a 
resident  of  the  village  of  Jordan,  in  said  county,  and  was  long  promi- 
nently identified  with  its  business  affairs.  In  conjunction  with  one 
Robert  E.  Greene,  he  carried  on  a  banking  institution  in  the  village 
under  the  firm  name  of  Bodger  &  Co.,  of  which  Greene  was  the 
cashier.  Said  Rodger  was  also  interested  in  the  coal  and  lumber 
business  at  Jordan  under  the  firm  name  of  William  0.  Bodger  &  Co., 
and  which  he  personally  managed  and  carried  on.  Mr.  Bodger  died 
January  2,  1898,  and  it  soon  developed  that  he  was  insolvent  at  the 
time  of  his  death,  and  that  the  banking  company  was  in  like  financial 
stress.  On  January  7th,  Greene,  as  surviving  partner,  made  a  gen- 
eral assignment  of  ^e  assets  of  the  banking  business  to  the  defendant 
D.  Munro  Hill,  for  the  benefit  of  creditors,  which  trust  the  latter  at 
once  assumed.  The  plaintiffs,  who  are  numerous,  were  depositors  in 
said  banking  institution,  and  their  several  demands  had  culminated 
in  judgments,  and  this  action  is  commenced  by  them  as  judgment 
creditors,  the  requisite  formal  facts  preliminary  to  the  maintenance 
of  the  action  appearing.  In  1897  an  action  of  partition  was  pending 
among  the  heirs  at  law  of  one  Blair.  The  lands  described  in  the  com- 
plaint were  situated  in  New  York,  Cayuga,  and  Onondaga  counties. 
Among  these  heirs  were  six  infants,  for  whom  William  C.  Rodger  had 
been  appointed  guardian  ad  litem  in  the  action,  and  also  by  the  surro- 
gate's court  of  Onondaga  county,  where  the  infants  resided,  their 
general  guardian.  On  the  bonds  which  Rodger  gave  as  general  guard- 
ian of  the  infants,  called  the  "Crofut  children,"  the  defendant  Hill, 
who  was  a  relative  of  Rodger  by  marriage,  was  one  of  the  sureties. 
The  interlocutory  judgment  of  sale  in  the  partition  action  was  en- 
tered in  Onondaga  county  June  4,  1897,  and,  after  a  sale  was  had 
pursuant  thereto,  said  Bodger  was  paid,  December  28,  1897,  as  the 
guardian  of  said  six  infants,  $12,445.97,  and  the  share  of  this  appor- 
tionable  among  the  Crofut  infants  was  ^,303.82.  The  will  of  said 
Blair  had  been  presented  for  probate  to  the  surrogate's  court  of  New 
York  county,  where  he  resided,  and  objections  were  filed  to  its  pro- 
bate, and  a  contest  had;  but  the  same  was  admitted  to  probate. 
This  was  subsequently  reversed  by  the  appellate  division  of  the  First 
department,  which  decision  was  sustained  by  the  court  of  appeals 
(In  re  Blair's  Will,  152  N.  Y.  645,  46  N.  E.  1145),  thus  establishing  the 
intestacy  of  Mr.  Blair.  The  attorneys  in  New  York  who  conducted 
this  contest  were,  by  agreement,  to  receive  one-fourth  of  the  avails  of 
the  sale  of  the  premises,  and  which  was  paid  to  them.  Of  the  re- 
maining money,  ?2,767.94  were  deposited  in  the  bank  of  Rodger  & 
Co.  to  the  credit  of  one  of  the  firms  of  which  Bodger  was  a  partner. 
Three  checks,  aggregating  f  5,871.90,  were  discounted  at  a  bank  in 
Syracuse,  and  on  the  27th  of  December  the  avails  were  remitted  to 
him,  and  he  wrapped  the  money  in  a  bundle,  and  placed  it  in  the  safe 
of  William  C.  Bodger  &  Co.  Another  check  was  collected  through 
the  State  Bank  of  Syracuse,  and  the  proceeds  placed  to  the  credit  of 
William  C.  Bodger  &  Co.,  and  that  account  remained  unchanged  at 
the  death  of  Rodger.    Two  adult  parties  to  the  partition  action,  and 
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participants  in  the  avails  of  tlie  sale,  were  Mrs.  Pannie  Blair  and  Mrs. 
Howe.  Each  had  received  a  check  for  her  portion,  and  caused  it  to 
be  deposited  to  her  credit  in  the  bank  of  Rodger  &  Co.  On  the  28th 
day  of  December  they  gave  their  individual  checks  to  Eodger,  re- 
spectively for  11,530.99  and  f  1,834,  on  the  bank  of  Bodger  &  €k>., 
and  he  cashed  the  same  out  of  the  |5,871.90  which  he  had  placed  in 
the  safe  of  his  coal  firm,  and  caused  the  checks  to  be  credited  to  the 
account  of  that  firm  in  the  bank.  Further  sums  were  abstracted  from 
this  bundle,  and  added  to  the  bank  account  of  the  said  coal  firm,  until 
at  the  time  of  his  death  only  |2,000  remained  of  the  moneys  he  had 
deposited  in  the  safe.  No  part  of  the  moneys  received  from  the  psu-- 
tition  sale  were  eva:  deposited  to  the  credit  of  Bodger  as  guardian 
of  said  infants,  or  as  a  separate  fund,  but  the  deposits  were  com- 
mingled with  the  general  fund  of  the  coal  company,  as  above  de- 
scribed. Mr.  Rodger's  personal  account  in  the  bank,  when  he  died, 
showed  a  balance  of  $9,208.03,  no  part  of  which  seems  to  have  come 
from  the  moneys  of  his  wards  in  the  partition  action.  The  accbont 
of  William  C.  Rodger  &  Co.,  notwithstanding  its  augmentation  foy 
the  moneys  of  said  infants  as  above  described,  was  overdrawn  f  7,800. 
After  the  death  of  Rodger,  the  defendant  C.  Jnlia  Rodger  and  her 
brother,  the  defendant  Lewis,  were  appointed  his  administrators,  and 
upon  their  demand  the  avails  of  the  check  deposited  in  the  said  bank 
of  Syracuse  to  the  credit  of  William  C.  Rodger  &  Go.  were  turned 
over  to  Said  administrators  for  the  benefit  of  the  infants,  whose 
share  it  was  to  pay.  Thereafter,  and  in  August,  1898,  an  action  was 
commenced  in  the  supreme  court  by  said  administrators  against  the 
defendant  Hill  individually  to  recover  the  sum  of  f 2,000,  which  he 
had  received  from  the  bundle  placed  in  the  safe  of  William  C  Rodger 
&  Co.,  and  also  to  recover  against  said  defendant,  as  assignee,  the 
sum  of  |G,132.93,  deposited  in  the  said  bank  as  aforesaid.  The  theory 
of  the  said  action  was  that,  although  the  said  moneys  were  deposited 
in  the  said  bank  to  the  credit  of  William  C.  Rodger  &  Co.,  which  com- 
pany was  insolvent,  and  its  account  overdrawn,  and  increased  the 
general  deposits  of  said  bank,  the  said  infants  were  the  equitable 
owners  thereof,  and  were  entitled  to  a  segregation  of  the  same  from 
the  other  deposits,  and  its  payment  to  the  plaintiffs  for  the  benefit  of 
the  said  infants.  The  complaint  set  forth  at  great  length  the  facts 
above  recited,  with  others,  and  they  were  admitted  by  Sie  answer. 

It  is  contended  that  this  action  was  commenced  and  prosecuted 
collusively  and  fraudulently,  and  for  the  purpose  of  relieving  the 
defendant  Hill  from  liability  as  one  of  the  sureties  on  the  bonds  of 
Rodger  as  general  guardian  of  said  infants.  It  appears  that  Mr. 
Homer  Weston  had  been  attorney  for  Mr.  Rodger  in  his  lifetime,  and 
also  for  the  defendant  Hill,  and  upon  the  appointment  of  the  admin- 
istrators of  Rodger's  estate  his  attorneyship  continued  in  their  behalf. 
Mr.  Weston  prepared  the  complaint  in  the  action  by  them  against 
Mr.  Hill,  and  also  the  answer,  which  was  verified  by  the  defendant. 
As  Mr.  Weston  could  not,  in  form,  represent  the  latter,  Mr.  Everson, 
a  lawyer  in  the  city  of  Syracuse,  was  called  up  on  the  telephone  by 
Mr.  Weston,  and  asked  to  appear  for  and  represent  the  defendant 
Hill  in  said  action,  which,  after  some  conversation,  he  consented  to 
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do.  He  had  never  been  employed  by  Mr.  Hill,  and  this  engagement 
in  liis  behalf  was  solely  through  Mr.  Weston.  The  complaint  was 
served  on  Mr.  Hill  in  Mr.  Weston's  office,  and,  after  the  answer  was 
prepared  by  Mr.  Weston,  it  was  submitted  to  the  attorney  Everson, 
but  the  additions  and  emendations  are  in  the  handwriting  of  the  at- 
torney for  the  plaintiff  in  the  action.  The  case  was  tried  at  an  equity 
term,  and  no  witnesses  were  sworn,  and  the  trial  consisted  of  one 
or  two  unimportant  stipulations  and  the  oral  presentation  which  was 
made  by  each  counsel  to  the  trial  judge,  and  over  which  there  was  no 
contention.  A  decision  was  prepared  by  Mr.  Weston  conformably  to 
the  complaint,  and  signed,  and  judgment  was  entered  November  15, 
1898,  and  directed  the  defendant  Hill  from  the  assigned  estate  to  pay 
to  the  administrators  f 6,202.93,  and  the  additional  sum  of  f2,053.33, 
which  he  had  obtained  from  the  safe  as  aforesaid.  The  learned  trial 
judge  rendered  a  short  decision  in  the  present  case,  in  which  he  found 
that  the  parties  to  the  action  "acted  in  good  faith,  and  in  the  belief 
that  the  judgment  therein  obtained  was  justified  by  the  law  and 
facts."  Because  of  that  specific  finding,  it  is  unnecessary  to  consider 
further  the  facts  showing  the  manner  in  which  the  action  was  com** 
menced  and  continued  to  judgment.  It  is  but  fair  to  Mr.  Weston  to 
add  that  he  made  a  complete  statement  on  the  trial  of  his  connection 
with  the  litigation,  and  claims  that  his  entire  conduct  during  its 
continuance  was  .within  the  compass  of  the  highest  professional  eth- 
ics. The  learned  trial  court,  however,  vacated  the  judgment  "be- 
canse  of  the  personal  benefit  to  be  derived  therefrom  by  the  defend- 
ant D.  Munro  Hill,  and  his  relation  as  trustee  for  the  creditors  of 
Rodger  &  Co.,  and  the  knowledge  of  the  other  parties  thereto  of  these 
facts,  his  action  was  illegal,  and  constituted  a  constructive  fraud,  and 
the  said  judgment  in  such  part  is  voidable."  This  decision  was  sup- 
ported by  an  elaborate  and  able  opinion  invoking  the  familiar  prin- 
ciple that  a  trustee  cannot  deal  with  the  estate  of  his  cestui  que  trust 
to  his  own  advantage,  and  citing  Munson  v.  Railroad  Co.,  103  N.  Y. 
58-73,  8  N.  E.  355,  and  kindred  cases.  The  administrators  certainly 
were  permitted  to  bring  the  action  they  did.  If,  after  careful  con- 
sideration of  the  facts,  and  if  upon  the  advice  of  counsel,  the  moneys 
which  Rodger  received  for  the  benefit  of  his  wards,  and  diverted  by 
depositing  in  the  bank  as  he  did,  could  be  traced,  and  recovered  for  the 
benefit  of  the  infants,  they  were  not  only  justified,  but  fulfilling  their 
simple  duty,  in  attempting  to  secure  it  by  action.  If  all  the  facta 
alleged  in  their  verified  complaint  were  true,  the  defendant  could  not 
deny  them.* and  judgment  would  follow  as  a  matter  of  course.  If 
that  was  the  true  situation,  the  admission  by  the  assignee  of  the 
facts  alleged  in  the  complaint  did  not  constitute  a  fraud.  Watch  Co. 
V.  Hopenpyl,  135  N.  Y,  430,  32  ]S'.  E.  239.  If  a  judgment  is  recovered 
against  an  administrator  by  default  on  a  promissory  note  made  by 
the  intestate,  the  judgment  cannot  be  set  aside  solely  from  the  fact 
that  an  indirect  benefit  accrued  to  the  administrator  by  the  judgment. 
The  test  is,  in  such  case,  did  the  administrator  act  honestly?  The 
effect  of  the  certificate  given  by  the  trial  justice  clearing  the  defend- 
ants from  the  imputation  of  fraud  is  to  establish  that  the  adminis- 
trators commenced  the  action  in  good  faith;   that  the  assignee  hon- 
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estly  believed  the  facta  contained  in  the  complaint  to  be  troe,  and  so 
admitted  than  in  his  answer;  that  he  was  not  swerved  or  influenced 
in  doing  this,  or  in  anything  pertaining  to  the  conduct  of  the  litiga- 
tion, by  reason  of  his  liability  upon  the  bonds  given  by  Rodger  as  gen- 
eral guardian  of  the  infants.    To  sum  it  up,  his  conduct  during  the 
entire  transaction  was  fair  and  upright    There  is  no  doubt  of  the 
proposition  that  a  trustee  must  not  manage  his  trust  estate  for  his 
own  benefit.    That  doctrine  is  not  applicable  to  this  case.    This  trus- 
tee was  not  instrumental  in  causing  the  action  to  be  commenced.     It 
was  brought  by  the  administrators  without  any  connivance  with  him. 
It  had  its  inception  in  an  honest  purpose.    He  may  have  been  re- 
lieved as  surety  by  the  result  of  the  action,  but  he  could  not  secure 
its  dismissal  for  that  reason;  nor  does  that  fact,  in  the  absence  of 
fraud,  vitiate  the  judgment.    Geyer  v.  Snyder,  140  N.  Y.  394,  35  N.  E. 
784.    We  do  not  wish  to  be  understood  as  departing  in  the  least  de- 
gree from  the  salutary  rule  which  prevents  an  assignee  or  trostee 
from  administering  the  trust  committed  to  him  for  his  own  personal 
advantage.    A  slight  deflection  from  that  path  will  justify  the  charge 
of  fraud  and  collusion.    Had  the  court  found  as  a  fact  that  the,  motive 
prompting  the  action  was  to  enable  the  defendant  Hill  to  avoid  pay- 
ment as  surety  on  the  guardian's  bonds,  an  entirely  different  question 
would  be  presented  for  our  consideration.    But  the  barrier  in  this 
case  exists  because  we  are  reviewing  an  honest  transaction.    In 
view  of  the  finding  that  the  parties  acted  in  good  faith,  I  cannot  as- 
sent to  the  proposition  that  what  is  termed  "constructive  fraud"  is 
imputable  to  them,  and  make  that  the  basis  of  the  cancellation  of  the 
judgment.    The  fraud  which  warrants  the  court  in  setting  aside  a 
judgment  is  actual,  and  not  constructive.    As  is  said  in  Ward  v. 
Town  of  Southfleld,  102  N.  Y.  287,  298,  6  N.  E.  660,  661: 

'3ut,  before  a  regular  judgment  can  be  thus  assailed,  the  proof  should  be 
clear  and  very  eatlsfactory.  It  is  not  sufficient  merely  to  raise  a  suspicion, 
or  to  show  what  is  sometimes  called  'constructive  fraud,*  but  there  must  be 
actual  fraud." 

And,  again,  in  Boss  v.  Wood,  70  N.  Y.  8,  10: 

"The  fraud  which  -will  justify  equitable  interference  In  setting  aside  Jndg^ 
ments  and  decrees  must  l>e  actual  and  positive,  and  not  merely  constructive." 

Jones  V.  Jones,  71  Hun,  519,  24  N.  Y.  Supp.  1031;  Rice  T.  Brufl, 
87  Hun,  511,  34  N.  Y.  Supp.  501. 

The  result  of  this  action  must  depend  entirely  upon  the  character 
of  the  transaction  which  is  attacked.  If  clean  and  honest, — as  found 
by  the  trial  court, — it  would  operate  unjustly  to  set  aside  the  judg- 
ment, as  the  defendant  Hill  has  paid  the  administrators  in  obedience 
to  its  direction.  If  that  action  included  in  its  scope  by  the  intent  of 
the  parties  the  relief  of  Hill  as  surety,  then  it  is  tinged  with  fraud, 
and  cannot  stand.  The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellants  to  abide  the  event 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lants to  abide  the  event.  All  concur,  except  ADAMS,  P.  J.,  who  dis- 
sents on  opinion  of  ANDEEWS,  J.,  at  special  term. 
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AGKESR.  MEIRRALJj  &  CONDIT  T.  BICEL&BD8  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Dqwrtment.    Joly  2S,  1801.) 

1.  OoBPORATtoNs— Dbbtb— LiABiLiTT    OF    DnucTOKS — Bxcsmoss — Pkotuo-  • 
.Coiu>i.AiKT — Demurrkr — Dkfkksk. 

Laws  18U5.  c.  559,  |  11,  as  amended  by  Laws  1896,  c.  542,  proTidlng 
that  tlie  directors  of  every  membership  corporation,  except  a  society  for 
the  prevention  of  cmelty  to  children  or  animals,  and  a  corporation 
formed  for  promoting  or  maintaining  the  principles  of  a  political  party, 
sball  be  liable  for  any  debt  of  the  corporation  contracted  while  they  wem 
directors,  was  further  amended  by  Laws  1S99.  c.  292.  by  adding,  "pro- 
vided, however,  that  no  director  of  a  corporation  formed  for  promoting 
or  maintaining  the  principles  of  a  political  party  shall  be  liable  for  any 
■nch  debt  unless"  onder  certain  specified  circumstances.  HeM,  that  in 
an  action  against  the  directors  of  an  incorporated  ball  clab  to  recover 
for  a  debt  of  the  corporation  nnder  snch  statute,  as  against  a  demurrer, 
it  Is  not  necessary  to  ail^e  that  snch  corporation  is  not  formed  for  pro- 
moting or  maintaining  the  principles  of  a  political  party,  since  the  sec- 
tion as  last  amended  must  be  read  as  though  such  corporation  was  elim- 
inated from  the  exception  and  only  referred  to  in  the  proviso,  and  if 
the  debt  was  contracted  by  such  a  corporation,  and  in  such  manner  that 
the  directors  were  not  liable,  that  Is  matter  of  defense,  to  be  pleaded  by 
defendant. 

a.  Same. 

Under  Code  Civ.  Proc.  |  519,  providing  that  the  allegations  of  a  plead- 
Ing  must  be  liberally  construed,  with  a  view  to  substantial  ji'.siivt'  !.«.>- 
tween  the  parties,  and  Lavrs  1899,  c  292,  providing  that  the  directors  of 
every  membership  corporation,  except  "a  corporaUen  for  the  promotlou 
of  agriculture,  and  which  holds  annual  agricultural  fairs,"  shall  be  liable 
for  any  debt  of  the  corporation  contracted  while  they  are  directors,  a 
complaint  against  the  directors  of  a  ball  club,  alleging  that  it  Is  a  cor- 
poration organized  under  Laws  1876,  c.  267,  need  not  allege  that  such 
elub  is  not  a  corporation  for  the  promotion  of  agriculture,  since  agricul- 
tural conwrations  are  organized  nnder  Membership  Corirarations  Law, 
art  12,  Sff  140,  141,  providing  that  there  shall  be  but  one  such  county 
corporation  in  each  county,  and  but  one  such  town  corporation  In  each 
town,  and  it  is  not  reasonable  to  suppose  that  such  a  corporation  would 
adopt  the  name  of  a  ball  club. 

9.  Dbkurrer— Construction  of  Piaadino. 

As  against  a  demurrer,  a  pleading  will  be  deemed  to  allege  whatever  * 
can  be  Implied  from  its  statements  by  fair  and  reasonable  intendment. 

Appeal  from  special  term,  Richmond  county. 

Action  by  Acker,  Merrall  &  Condi  t  against  Eugene  Lamb  Rich- 
ards, Jr.,  and  others.  Prom  a  judgment  overruling  a  demurrer  to 
the  complaint,  defendants  appeal.    A£Brmed. 

Argued  before  GOODRICU,  P.  J.,  and  WOODWARD,  HIRSCH- 
BEBQ,  JENKS,  and  SEWELL,  JJ. 

Arthur  A.  Michell  (Charles  P.  Howland,  on  the  brief),  for  ai^l- 
lants. 
G.  D.  B.  Hasbrouck,  for  respondent. 

WOODWARD,  J.  This  is  an  api>eal  from  an  order  OTerruling 
defendants'  demurrer  to  the  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  the  question 
involved  arising  nnder  the  provisions  of  section  11  of  the  member- 

71  N.Y.8.— 69 
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ship  corporations  law,  as  finally  amended  by  chapter  292  of  the 
Laws  of  1899.  The  complaint  alleges  "that  at  all  the  times  herein- 
after mentioned  the  Staten  Island  Cricket  &  Baseball  Club  was  a 
membership  corporation,  organized  and  existing  under  chapter  267 
of  the  Laws  of  1875  of  the  State  of  New  York,  and  the  acts  amend- 
atory thereof  and  supplemental  thereto,  and  that  said  dab  is.  not 
a  society  for  the  prevention  of  cruelty  to  children  or  animals."  It 
is  further  set  out  that  the  Staten  Island  Cricket  &  Baseball  Oub 
became  indebted  to  the  plaintiffs  in  the  sum  of  |1,039.94;  that  ^ 
action  was  brought  in  the  supreme  court  for  the  recovery  of  this 
sum  in  connection  with  a  larger  sum;  that  an  execution  was  duly 
issued  and  returned  wholly  unsatisfied ;  and  that  the  present  action 
is  brought  within  one  year  from  the  return  of  such  execution.  Judg- 
ment is  demanded  against  the  directors  of  the  said  Staten  Island 
Cricket  &  Baseball  Club,  under  the  provisions  of  section  11  of  the 
membership  corporations  law,  as  amended  in  1899.-  The  point  raised 
by  the  defendants  is  that  the  pleader  should  have  alleged,  in  addi- 
tion to  the  fact  that  the  Staten  Island  Cricket  &  Baseball  Club  is 
not  a  society  for  the  prevention  of  cruelty  to  children  or  animals, 
that  it  is  not  "a  corporation  for  the  promotion  of  agriculture  and 
which  holds  annual  agricultural  fairs,"  or  "a  corporation  formed  for 
promoting  or  maintaining  the  principles  of  a  political  party";  these 
clauses  having  been  added  to  the  law  as  it  previously  existed.  The 
learned  court  at  special  term  overruled  the  demurrer,  and  we  are 
to  review  the  question  of  law  jwesented  by  the  appeal. 

Section  11  of  chapter  559  of  the  Laws  of  1895  provided  that: 

"The  directors  of  every  membersblp  corporation,  except  a  society  for  the 
prevention  of  cruelty  to  children  or  animals,  shall  be  Jointly  and  sevo^Uy 
liable  for  any  debt  of  the  corporation  contracted  while  they  are  directors." 
etc. 

This  was  amended  by  chapter  642  of  the  Laws  of  1896  so  that  it 
provided  that: 

"The  directors  of  every  membership  corporation,  except  a  corporation  for 

.  the  prevention  of  cnieity  to  children  or  animals,  and  a  corporation  formed 

for  promoting  or  maintaining  the  principles  of  a  political  party,  shall  be 

Jointly  and  severally  liable  for  any  debt  of  the  corporation  contracted  while 

they  are  directors,"  etc. 

This  was  again  amended  by  the  provisions  of  chapter  292  of  the 
Laws  of  1S99,  which  provided  that: 

"The  directors  of  every  membership  corporation,  except  a  society  for  the 
prevention  of  cruelty  to  children  or  animals,  a  corporation  for  the  promotion 
of  agriculture  and  which  holds  annual  agricultural  fairs,  and  a  corporation 
formed  for  promoting  or  maintaining  the  principles  of  a  political  party,  shall 
be  jointly  and  severally  liable  for  any  debt  of  the  corporation  contracted 
while  they  are  directors,  payable  vrithin  one  year  or  less  from  the  date  It  was 
contracted,  if  an  action  for  the  collection  thereof  be  brought  against  the 
corporation  within  one  year  after  the  debt  becomes  due,  and  an  execution 
Issued  therein  to  the  county  where  its  office  is,  or  where  a  certificate  of  its 
incorporation  is  filed,  be  returned  wholly  or  partly  unsatlafled;  and  If  the 
action  against  the  directors  to  recover  the  amount  unsatisfied  be  commenced 
within  one  year  after  the  return  of  such  execution:  provided,  however,  that 
no  director  of  a  cori)oratlon  formed  for  promoting  or  maintaining  the  prin- 
ciples of  a  political  party  sball  be  liable  for  any  such  debt  anlesa  the  con- 
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tractlng  of  the  same  shall  have  been  specifically  anthorlzed  by  the  board  of 
directors  at  a  meeting  thereof,  and  assented  to  thereat  by  the  directors 
sought  to  be  charged  therewith." 

It  seems  to  us  entirely  clear  that  in  order  to  give  any  effect  to 
the  provision  of  the  statute  making  the  directors  liable  for  debts 
contracted  in  behalf  of  a  political  corporation,  as  indicated  in  the 
proviso,  it  is  necessary  to  entirely  eliminate  the  reference  to  "a  cor- 
poration formed  for  promoting  or  maintaining  the  principles  of  a 
political  party"  from  the  first  clause  of  section  11,  as  quoted  above, 
and  that  the  legislature  could  not  have  intended  to  except  from  lia- 
bility the  directors  of  political  corporations,  but  only  to  limit  it  in 
the  manner  pointed  out  in  the  proviso  clause.  It  is  certainly  an 
absurdity  to  say  that  the  "directors  of  every  membership  corpora- 
tion, except  *  *  •  a  corporation  formed  for  promoting  or  main- 
taining the  princii^es  of  a  political  party,  shall  be  jointly  and  sev- 
erally liable  for  any  debt,"  etc.,  "provided,  however,  that  no  director 
of  a  corporation  formed  for  promoting  or  maintaining  the  principles 
of  a  political  party  shall  be  liable  for  any  such  debt  unless  the  con- 
tracting of  the  same  shall  have  been  specifically  authorized  by  the 
board  of  directors  at  a  meeting  thereof,"  etc.  If  the  clause  is  an 
exception,  then  there  is  no  liability  on  the  part  of  the  directors  of 
a  political  corporation.  It  may  be  that  the  plaintiff  shoald  have 
negatived  the  proposition  in  its  complaint;  but  if  the  evident  in- 
tent of  the  legislature  is  to  be  carried  out,  and  the  proviso  is  to  be 
given  any  force,  the  whole  matter  of  the  liability  of  the  directors 
of  "a  corporation  formed  to  promote  or  maintain  the  principles  of 
a  political  party"  must  be  referred  to  the  last  clause  of  the  sec- 
tion, where  it  comes  under  the  well-established  rule  that  "where 
there  is  a  clause  for  the  benefit  of  the  pleader,  and  afterwards  fol- 
lows a  proviso  which  is  against  him,  he  may  plead  the  clause,  and 
leave  it  to  his  adversary  to  show  the  proviso."  Rowell  v.  Janvrin, 
151  N.  y.  60,  66,  45  N.  E.  398.  An  exception  exempts  something 
absolutely  from  the  operation  of  a  statute  by  express  words  in  the 
enacting  clause;  a  proviso  defeats  its  operation  conditionally;  and 
we  are  of  opinion  that  the  legislature  intended  that  directors  of 
membership  corporations  "formed  for  promoting  or  maintaining  the 
principles  of  a  political  party"  should  be  liable  to  the  creditors  of 
the  corporation  under  the  conditions  named  in  the  proviso  clause 
of  the  statute  as  amended  in  1899.  It  was  not  necessary,  therefore, 
that  the  pleading  should  negative  this  clause  of  the  statute. 

The  pleader  has  already  alleged  that  "said  club  is  not  a  society 
for  the  prevention  of  cruelty  to  children  or  animals,"  and  it  only 
remains  to  consider  the  provision  in  reference  to  "a  corporation  for 
the  promotion  of  agriculture  and  which  holds  annual  agricultural 
fairs."  Was  it  necessary,  under  the  rule  that  the  "allegations  of  a 
pleading  must  be  liberally  construed,  with  a  view  to  substantial 
justice  between  the  parties"  (section  519,  Code  Civ.  Proc),  to  allege 
that  the  Staten  Island  Cricket  &  Baseball  Club  is  not  "a  corpora- 
tion for  the  promotion  of  agriculture  and  which  holds  annual  ag- 
ricultural fairs"?  While  the  action  is  statutory,  it  is  not  incon- 
sistent with  natural  justice  that  the  plaintiff  should  be  allowed  to 
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recover  against  the  responsible  officers  of  a  corporation  which  is 
not  called  upon  to  have  any  assets;  and  the  courts,  in  constrain^ 
the  pleadings,  may  take  judicial  notice  of  the  public  law  of  the 
state,  in  determining  whether  the  facts  alleged  are  sufficient  to 
constitute  a  cause  of  action.  We  are  of  opinion  that  the  allega- 
tion of  the  pleadings  that  "the  Staten  Island  Cricket  &  Baseball 
Club  was  a  membership  organization,  organized  and  existing  under 
chapter  267  of  the  Laws  of  1875  of  the  State  of  New  York,  and  the 
acts  amendatory  thereof  and  supplemental  thereto,"  is  a  sufficient 
allegation  to  warrant  a  recovery  in  the  present  action;  that  it  is, 
in  and  of  itself,  a  sufficient  negative  of  the  idea  that  it  is  a  cor- 
poration for  the  promotion  of  agriculture,  etc.,  to  warrant  the  court 
in  overruling  the  demurrer.  By  the  provisions  of  article  12  of  the 
membership  corporations  lav  (section  140)  it  is  provided  that: 

"Ten  or  more  persons  may  form  a  county  or  town  agricultural  corporation 
for  promoting  agriculture,  horticulture  and  the  mechanic  arts,  by  making, 
acknowledging  and  filing  a  certificate,  stating  the  particular  objects  for 
'which  the  coi"poration  is  to  be  created;  the  territory  in  which  its  operations 
are  to  be  conducted;  the  town.  Tillage  or  city  in  which  its  principal  office  is 
to  be  located;   the  number  of  its  directors,"  etc. 

And  section  9  of  the  general  corporation  law  provides  that: 

"The  certificate  of  incorporation  of  any  corporation  duly  filed  shall  be 
presumptive  evidence  of  its  incorporation,  and  any  amended  certificate  or 
other  paper  duly  filed  or  recorded  relating  to  the  incorporation  of  any  cor- 
poration, or  Its  existence  or  management,  and  containing  facts  required  or 
authorized  by  law  to  be  stated  therein,  shall  be  presumptive  evidence  of  tbe 
existence  of  such  facts." 

It  is  evident  that  the  statute  contemplated  the  formation  of  town 
or  county  agricultural  corporations,  which  should  be  known  by  the 
town  or  county  name  in  which  the  annual  fairs  were  to  be  held,  for 
it  is  provided  that  "there  shall  be  but  one  county  society  in  a  coun- 
ty, and  but  one  town  society  in  a  town"  (section  141,  art.  12,  Mem- 
bership Corporations  Law),  and  it  is  further  provided  that  "no  cer- 
tificate of  incorporation  of  a  proposed  corporation  having  the  same 
name  as  an  existing  domestic  corporation,  or  a  name  so  nearly  re- 
sembling it  as  to  be  calculated  to  deceive,  shall  be  filed,"  etc.  (sec- 
tion 6,  General  Corporation  Law).  It  is  not  within  the  bounds  of 
reason  to  suppose  that  persons  meeting  for  the  purpose  of  organ- 
izing an  agricultural  corporation  under  the  provisions  of  article  12 
of  the  Membership  Corporations  Law  would  adopt  the  name  of  the 
Staten  Island  Cricket  &  Baseball  Club  for  the  Richmond  County 
Agricultural  Society.  The  provisions  of  section  31  of  the  member- 
ship corporations  law,  which  permits  a  corporation  to  be  formed 
''for  any  two  or  more  of  such  purposes  of  a  kindred  nature,"  make 
it  reasonably  certain  that  the  Staten  Island  Cricket  &  Basebidl 
Club  was  not  organized  to  promote  agriculture,  and  that  it  has  not 
taken  on  the  attributes  of  such  a  corporation;  for  it  cannot  be 
maintained  that  a  cricket  and  baseball  club  is  of  a  kindred  with  an 
agricultural  society,  which  is  charged  with  the  duty  of  holding  an- 
nual fairs  and  exhibitions  and  distributing  premiums.  Section  143, 
Membership  Corporations  Law.    Each  of  the  several  articles  of  the 
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membership  corporations  law  provides  for  the  organization  of  oor- 
porations  for  particular  purposes,  and  each  article  contains  a  pro- 
vision similar  to  that  quoted  above  for  the  filing  of  a  certificate 
which  shall  set  forth  the  "particular  object  for  which  the  corpora- 
tion is  to  be  created";  and  the  provision  of  the  general  corporation 
law  which  makes  these  certificates  presumptive  evidence  of  the 
facts  therein  contained  would  seem  to  open  the  way  to  the  plain- 
tiff to  establish  the  character  and  the  particular  purposes  of  the 
Staten  Island  Cricket  &  Baseball  Club  upon  the  trial  under  its  al- 
legations in  reference  to  the  same.  For  instance,  if  the  defendants 
should  deny  the  incorporation  of  the  Staten  Island  Cricket  &  Base- 
ball Club,  the  certificate  filed  with  the  secretary  of  state,  as  pro- 
vided by  section  5  of  the  general  corporation  law,  or  a  certified  copy 
of  the  same  (section  933,  Code  Civ.  Proc),  would  afford  presumptive 
evidence  of  the  incorporation,  and  of  the  facts  set  forth  in  the  cer- 
tificate, such  as  the  particular  purpose  for  which  the  corporation 
was  organized;  and,  if  it  did  not  appear  that  the  corporation  was 
organized  for  agricultural  purposes,  the  plaintiff  would  be  entitled 
to  recover.  The  defendants  must  be  presumed  to  have  known  the 
law  when  they  accepted  office  as  directors  of  the  Staten .  Island 
Cricket  &  Baseball  Club,  and  while  the  pleading  may  be  deficient 
in  technical  language  or  in  logical  statement,  as  against  a  demurrer 
the  pleading  will  be  deemed  to  allege  whatever  can  be  implied  from 
its  statements  by  fair  and  reasonable  intendment.  Kain  v.  Larkin, 
141  N.  Y.  144,  150,  151,  36  N.  E.  9,  and  authorities  there  cited. 
We  think  it  may  be  reasonably  gathered  from  the  pleadings  that 
the  Staten  Island  Cricket  &  Baseball  Club  is  a  corporation  organ- 
ized for  the  purpose  of  playing  cricket  and  baseball,  and  incidental- 
ly, perhaps,  to  sell  liquid  and  other  refreshments  to  the  patrons  of 
such  games;  that  this  corporation  bought  certain  wines,  liquors, 
etc.,  from  the  plaintiff;  that  a  judgment  has  been  entered  against 
the  corporation,  and  an  execution  returned  unsatisfied;  that  the 
present  action  has  been  brought  against  the  defendants,  aa  direct- 
ors of  such  corporation,  within  one  year  of  the  return  of  such  exe- 
cution; and  that  the  plaintiff  may  establish  upon  the  trial  the  facta 
necessary  to  support  this  cause  of  action  by  putting  in  evidence  a 
copy  of  the  certificate  of  incorporation,  showing  that  the  Staten  Is- 
land Cricket  &  Baseball  Club  is  not  a  corporation  engaged  in  pro- 
moting agricultural  fairs. 

The  order  appealed  from  should  be  afSrmed,  with  costs.    All  con- 
car. 


(63  App.  Dlv.  681.) 

PEOPLE  ex  rel.  BLACKBTJKN  et  al.  v,  BARTON  et  al.,  Tax  Assessors. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  23,  1901.) 

L  Taxatioh— Exemption— Chabitablk  and  Benevolent  Pcrposes— Use  of 
Land. 

Under  Gen.  Laws,  c.  4,  {  4,  subd.  7  (Tax  Law),  providing  that  the  real 
property  of  an  association  organized  exclusively  for  charitable  purposes, 
and  used  exclusively  for  carrying  out  such  purpose,  shall  be  exempt  from 
taxation,  but  that  real  estate  of  such  a  corporation,  used  for  other  pur- 
poses, shall  not  be  exempt, — ^land  owned  by  a  religious  society,  and  used 
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ftr  purposes  of  farming  and  pasturage,  the  proceeds  being-  devoted  to 
the  support  of  a  cbaritable  school.  Is  exempt,  but  land  contiguous  tbere- 
to,  not  used  at  all,  or  only  as  wood  land,  from  which  fuel  Is  obtaiaed  for 
the  use  of  the  school.  Is  subject  to  taxation, 
a.  Sauk— SoctETT  Ohgarized  fok  Chakitablb  Puxposks— RKUOions  Societt 
or  Fkiekm. 

Under  Gen.  Laws,  c.  4,  S  4,  subd.  7,  providing  that  the  real  property  of 
an  association  organized  exclusively  for  charitable,  benevolent,  or  mi.s- 
stonary  purposes  shall,  in  certain  instances,  be  exempt  from  taxation, 
the  religions  Society  of  Friends,  though  not  incorporated,  is  an  association 
organized  for  religious  purposes,  witlUa  the  statute,  so  as  to  be  eatitled 
to  the  exemption. 

Appeal  from  special  term,  Cattaraugns  connty. 

Certiorari  by  the  people,  on  the  relation  of  Thomas  Blackburn  and 
another,  against  Edgar  A.  Barton  and  others,  as  tax  assessors. 
From  a  final  order  vacating  an  assessment,  respondents  appeal. 
Modified. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRINQ,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

George  W,  Cole,  for  appellant. 
J.  V.  Goodwill,  for  respondents. 

BUMSEY,  J.  The  premises  consist  of  467  acres  of  land  in  the 
town  of  Elko,  in  the  county  of  Cattaraugus.  The  relator  is  an  asso- 
ciation existing  in  Pennsylvania,  which  many  years  ago  established 
in  what  is  now  the  town  of  Elko  a  school  for  the  education  of  the 
Indians  residing  on  the  Allegheny,  Cattaraugus,  and  Cornplanter 
reservations.  The  buildings  connected  with  the  institution  are  a 
large  building,  where  the  teachers  and  the  students  Uve;  another 
building,  in  which  are  the  school  rooms,  and  which  is  also  used  for 
living  purposes ;  a  large  barn,  and  the  usual  outbuildings  connected 
with  a  farm.  The  institution  is  in  charge  of  a  superintendent,  em- 
ployed at  a  salary.  There  are  also  other  employes  at  stated  salaries, 
but  no  one  except  those  employed  in  the  business  of  the  school  re- 
ceives any  compensation.  The  average  number  of  pupils  is  25  girls 
and  20  boys,  who  live  at  the  school,  and  are  furnished  their  board, 
lodging,  and  education,  but  who  supply  their  own  clothes.  They 
are  required  to  work  about  the  jdace  to  some  extent.  Tliere  are 
80  acres  of  plow  and  meadow  land,  upon  which  crops  are  raised. 
A  certain  number  of  acres  have  beencleared,  and  are  used  for  pastur- 
age. Upon  the  place  is  a  dairy,  with  from  8  to  12  cows,  and  stock 
is  raised  upon  and  sold  from  the  place  from  time  to  time.  Every- 
thing sold  from  the  place  is  used  simply  to  meet  the  expenses  of 
carrying  on  the  school  work,  leaving  a  deficit  each  year  of  about 
?2,500,  which  is  raised  by  voluntary  subscriptions.  The  80  acres  of 
plow  and  meadow  land  and  the  pasture  land  are  more  than  suflScient 
to  raise  all  that  is  required  for  the  purposes  of  the  school,  and  the 
surplus  is  sold,  and,  with  the  proceeds  of  the  stock  sold,  has  been 
devoted  to  school  uses.  About  50  acres  is  called  the  "wood  pasture,"' 
where  it  has  been  customary  to  cut  wood  for  the  sole  use  of  the 
institution;  and  cattle  also  are  pastured  there.  Seventy-five  acres 
^e  grown  up  with  trees  and  brush,  and  in  their  present  state  are 
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not  suitable  for  use  for  any  purpose.  The  remaining  land  is  not 
cleared,  but  is  covered  with  different  kinds  of  timber.  It  is  put  to 
no  use,  but  lies  idle,  and  neither  the  land  nor  its  proceeds  are  de- 
'voted  to  the  needs  of  the  school.  It  is  worth  about  f6,000.  The 
-whole  property  is  worth  about  f  15,000,  but  was  assessed  at  ?8,000, 
■which  is  the  ordinary  proportion  to  the  actual  value  at  which  farm 
lands  are  assessed  in  that  town.  The  exemption  from  taxation  is 
claimed  under  subdivision  7  of  section  4  of  chapter  908  of  the  Laws 
of  1896,  being  chapter  4  of  the  General  Laws,  and  known  as  the 
"Tax  Law."    That  section,  so  far  as  it  applies  to  this  case,  provides: 

"That  the  real  property  of  an  aBsoclatlon  organlEed  exclusively  for  chari- 
table, benevolent  or  mlssionai-y  purposes,  and  used  exclusively  for  carrying 
■  oat  thereupon  one  or  more  of  such  purposes,  shall  be  exempt  from  taxation. 
The  real  estate  of  any  such  corporation  not  so  used  exclusively  for  carrying 
out  one  or  more  of  such  purposes  but  leased  or  otherwise  used  for  other  pur- 
poses, shall  not  be  exempt;  but  if  a  portion  only  of  any  lot  or  building  of 
any  such  corporation  or  association  is  used  exclusively  for  carrying  out  there- 
upon one  or  more  such  purposes  of  any  such  corporation,  then  such  lot  or 
building  shall  be  exempt  only  to  the  extent  of  the  value  of  the  portion  so 
used,  end  the  remaining  or  other  portion  to  the  extent  of  the  value  of  such 
remaining  or  other  portion,  shall  be  subject  to  taxation." 

The  assessors  of  the  town  of  Elko  assessed  the  whole  property. 
The  relators  claim  that  it  was  all  exempt  under  the  provisions  of  the 
statute.  The  assessors  refused  to  allow  the  exemption.  This  writ 
of  certiorari  was  sued  out.  Evidence  was  taken  before  a  referee, 
who  reported  the  facts,  and  held  that  the  whole  projjcrty  was  ex- 
empt. That  report  was  confirmed  by  the  special  term,  and  an  order 
was  made  striking  the  assessment  from  the  rolls.  From  that  order 
this  appeal  is  taken. 

In  examining  the  question,  we  must  consider  that  the  laws  which 
exempt  property  from  taxation  are  to  be  strictly  construed.  Semi- 
nary V.  Cramer,  26  Hun,  309;  Cooley,  Tax'n,  146.  Therefore,  be- 
fore the  relator  can  secure  the  benefit  of  the  exemption,  it  is  neces- 
sary that  it  should  bring  itself  clearly  within  the  provisions  of  the 
statute.  In  determining  whether  property  is  used  for  the  purposes 
of  an  institution  of  this  kind,  so  as  to  exempt  it  from  taxation,  it 
must  be  made  to  appear  that  the  use  is  necjessary  or  fairly  incidental 
to  the  maintenance  of  the  institution  for  the  carrying  out  of  the 
purposes  for  which  it  was  organized.  It  is  not  necessary  that  every 
particle  of  the  real  estate  should  be  devoted  to  the  location  of  the 
buildings  and  the  laying  out  of  the  grounds  of  the  institution,  but, 
so  far  as  the  land  is  used  for  the  raising  of  supplies  for  the  inmates, 
to  that  extent  the  institution  may  claim  exemption  from  taxation. 
Such  appears  to  be  the  conclusion  reached  in  the  case  of  People 
V.  Barber,  42  Hun,  27.  In  that  case  the  college  buildings  were  situ- 
ated upon  a  farm  used  for  supplying  vegetables,  grain,  butter,  and 
pork  for  the  teachers  and  students;  and  it  was  held  that,  because  the 
farm  was  devoted  to  these  purposes,  and  for  the  express  benefit  of 
the  institution,  it  was  entitled  to  claim  exemption.  While  that  case 
was  not  decided  under  the  present  statute,  it  may  be  properly  re- 
ferred to,  I  think,  to  illustrate  the  extent  to  which  the  exemption  will 
be  permitted  to  go.    The  case  of  People  v.  Sayles,  32  App.  Div.  197, 
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53  N.  Y.  Snpp.  67,  was  decided  under  this  statute.  In  that  case  the 
Young  Men's  Association  was  a  library  association.  It  had  erected 
a  large  building,  a  small  portion  of  which  was  used  for  the  libraiy, 
and  it  had  rented  the  rest  for  purposes  not  necessarily  connected 
with  the  library,  but  the  income  of  which  was  devoted  exclusivelj  to 
the  use  of  the  library;  but  it  was  held  that  so  much  of  the  property  as 
was  leased  for  the  other  purposes  was  taxable,  although  the  net  in- 
come was  entirely  expended  upon  the  library.  The  case  was  afBrmed 
by  the  court  of  appeals  in  157  N.  Y.  677,  51  N.  E.  1093.  It  is  an- 
thority  for  the  proposition  that  this  statute  must  be  strictly  con- 
strued against  the  property  holder,  and  that,  if  the  exemption  is  not 
expressed,  it  cannot  be  allowed. 

Upon  the  facts  in  this  case,  and  within  the  rule  laid  down  in  the 
case  of  People  v.  Barber,  42  Hun,  27,  it  may  fairly  be  said,  withont 
any  undue  extension  of  the  rule,  that  so  much  of  the  land  of  the 
relator  as  is  actually  used  for  farm  purposes,  including  the  raising  of 
grain  and  vegetables  for  the  use  of  the  inmates  and  the  raising  of 
stock  for  the  same  purposes,  is  exempt  from  taxation;  but  that  the 
remainder  of  the  property  cannot  fairly  be  said  to  come  within  the 
exemption  of  the  statute.    The  statute  says  that,  if  a  portion  only  of 
the  real  property  is  used  exclusively  for  carrying  out  such  purposes, 
then  it  shall  be  exempt  only  to  the  extent  of  the  value  of  the  portion 
so  used,  and  the  remaining  portion  shall  be  taxed.    It  is  quite  clear, 
upon  the  facts  shown  here,  that  the  only  portion  of  the  property 
which  is  actually  used  for  the  purposes  of  the  institution  is  the  80 
acres  of  plow  and  meadow  land,  and  the  land  upon  which  the  stock 
is  pastured.    The  remainder  is  not  used  at  all,  except,  perhaps,  the 
50  acres  from  which  wood  is  cut;  and  it  clearly  does  not  come  with- 
in the  exemption  of  the  statute,  and  is  subject  to  taxation.    The  ac- 
tual value  of  the  land  not  used  is  $6,000.    That  is  not  the  amount  at 
which  it  should  be  assessed.    The  value  of  the  whole  property  is 
fl5,00O,  and  it  is  assessed  at  $8,000.    The  part  which  is  not  used, 
worth  $6,000,  should  be  assessed  at  the  proportionate  value  which 
$15,000  bears  to  $8,000, — that  is,  the  unused  portion  should  be  as- 
sessed at  $3,200;  and  to  that  extent  the  order  should  be  modified  by 
reducing  the  assessment  to  represent  the  value  of  the  property  which 
is  not  used  at  present  for  the  purposes  of  the  institution;  and,  that 
portion  of  the  property  being  worth  $6,000,  it  should  be  assessed  in 
the  proportion  in  which  the  whole  was  assessed, — that  is,  $3,200. 

Another  question,  however,  is  raised,  and  that  is  that  the  Society 
of  Friends  does  not  come  within  the  purview  of  the  statuta  It  is 
found  by  the  referee  that  the  society  is  not  a  corporation.  There 
may  be  some  doubt  whether  that  is  correct.  It  appears  that  by 
chapter  723,  §§  92,  93,  Laws  1895  (being  the  Religious  C!orporationa 
Law),  the  religious  Society  of  Friends  is  recognized  as  an  association, 
and  certain  rights  are  granted  to  it;  among  others,  the  right  to  hold 
property,  and  to  dispose  of  it.  To  create  a  corporation,  no  precise 
words  are  necessary;  but  whenever  the  legislature,  by  statute,  recc^- 
nizes  a  body  of  people  as  an  association,  and  gives  to  that  body  cor- 
porate rights,  then  it  becomes  a  corporation  under  the  name  by 
which  it  was  recognized  by  the  legislature  by  virtue  of  the  mere  fact 
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that  it  has  been  recognized  as  such.  Mor.  Priv.  Corp.  §§  lS-20. 
But,  without  insisting  upon  this  rule,  there  is  no  doubt  that  under 
the  statute  quoted  above  the  Society  of  Friends  is  recognized  as  an 
association  organized  for  religious  purposes,  and  the  case  shows  that 
it  was  actually  organized  for  charitable  purposes,  and  it  is  within  the 
proTisions  of  the  statute  giving  it  exemption. 

The  final  order  should  be  modified  by  providing  that  the  assess- 
ment against  the  relator  should  be  established  at  |3,200,  and,  as  so 
modified,  the  order  should  be  affirmed,  without  costs  to  either  party 
in  this  court    All  concur. 


(35  Misc.  Rei*.  468.) 

WEIrLBROOK  V.  OTTKN  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1901.) 

Will — Constrdction— Lkgaciks— Chahgk  on  Rkaltt. 

Testator,  leaving  a  wife,  but  no  children,  gave  certain  money  to  his 
brother  and  nest  of  kin  and  to  his  adopted  daughter, — the  legacies  to  be 
paid  after  the  death  of  his  wife, — and  bequeathed  to  his  wife  all  the 
rest  of  his  property,  except  a  cemetery  lot,  -which  he  gave  to  such 
daughter.  Six  years  thereafter  he  executed  a  codicil  reaffirming  his 
will,  and  providing  that  the  Income  of  the  money  legacies  should  go  to 
his  wife  during  her  life.  lie  made  no  change  In  his  real-estate  Invest- 
ments between  the  time  of  executing  his  will  and  his  death.  His  per- 
sonalty was  insufficient  to  pay  more  than  two-flfths  of  the  legacies  to  his 
brother  and  to  his  adopted  daughter.  Held,  on  a  contest  between  the 
legatees  of  the  testator  and  the  devisees  of  the  wife  after  her  deatti, 
that  the  deficiency  In  the  money  legacies  was  a  charge  on  the  realty. 

Action  by  Leonora  H.  Wellbrook  against  Henry  D.  Otten  and 
others  to  construe  a  will.    Judgment  rendered. 

Sidney  J.  CJowen,  for  plaintiff. 
Bliss  &  Schley,  for  defendants. 

Edward  J.  McGanney,  for  defendants  Cleorge  Hulseberg  and  wife. 
Henry  C.  Hunter,  guardian  ad  litem  for  Frederick  Howard,  Hen- 
rietta Wellbrook,  and  Adolph  Van  Kaas. 

Benjamin  E.  Hall,  for  defendant  Robert  Deickman. 

W.  C.  Percy,  guardian  ad  litem  for  Wilhelmina  Deickman. 

RUSSELL,  J.  The  payment  of  the  legacies  of  |15,000  and  |8,000 
to  the  plaintiff  and  John  Hulseberg  is  resisted  by  the  relatives  of 
the  deceased  wife  of  the  testator,  Conrad  Hulseberg,  except  so  far 
as  the  personalty  paid  about  two-fifths  of  each.  For  full  payment  a 
resort  to  the  real^  becomes  necessary.  The  extrinsic  .circumstan- 
ces furnish  the  evidence  that  these  legacies  are  largely  ineffective 
unleps  the  intention  of  the  testator  was  to  charge  them  upon  the 
realty.  The  court  must  therefore  be  guided  in  the  construction  of 
the  will'  by  its  intrinsic  expression  and  extrinsic  application.  The 
first  two  disposing  clauses  of  the  will  are  as  follows: 

"First  After  my  lawful  debts  are  paid.  I  give,  devise,  and  bequeath  to  my 
beloved  brother,  now  residing  in  Germany,  the  full  sum  of  eight  thousand 
dollars,  to  be  paid  to  him  after  the  decease  of  my  beloved  wife,  Maria 
Hulseberg.  I  also  give,  devise,  and  bequeath  to  my  beloved  adopted  daugh- 
ter, Lena  Henrietta  Wellbrook,  wife  of  John  H.  Wellbrook,  the  full  sum  ot 
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fifteen  thonsand  donars,  to  be  paid  to  her  after  the  dece«M  of  my  belored 

wife,  Maria  Hulseberg." 

Then,  after  giving  a  cemetery  lot  to  the  plaintiff,  the  testator 
gave,  devised,  and  bequeathed  to  his  wife,  Maria,  all  the  rest,  resi- 
due, and  remainder  of  his  property,  real,  personal,  or  mixed,  and 
appointed  her  executrix.    The  will  was  executed  May  4,  18S8,   6 
years  before  the  testator's  death.    On  the  28th  of  August,  1894,  25 
days  before  he  died,  he  executed  a  codicil  "reaffirming  my  last  •will 
and  testament,  bearing  date  the  fourth  day  of  May,  1888,"  by  which 
he  declared  that  the  net  income  of  the  sums  given  to  Hulseberg 
and  the  plaintiff  should  go  to  and  be  used  by  his  wife  during  her 
natural  life.    It  will  therefore  be  observed  that,  within  the  limits 
fixed  by  him,  the  testator  clearly  intended  to  give  to  John  Hulse- 
berg and  the  plaintiff  the  full  sums  named,  without  abatement  or 
impairment  from  any  cause  whatever;   that  his  wife  should  enjoy 
the  income  of  these  sums,  as  well  as  the  rest  of  the  property,  dar- 
ii^  her  life,  so  that  her  interests  did  not  conflict  with  the  payment 
of  the  legacies  named,  unless  she  should  be  in  such  want  as  to  re- 
quire absorption  of  part  of  the  realty, — a  contingency  evidently  not 
contemplated  by  the  testator;  and  he  gives  the  title  to  the  rest  of 
his  property,  specifically  naming  his  realty,  to  his  wife  absolutely. 
The  testator  therefore  expressly  declared  that  his  wife  should  only 
tiike'  his  real  and  personal  property  after  the  ^23,000  of  legacies 
were  carved  out,  as  there  was  nothing  else  to  which  the  term  "rest, 
residue,  and  remainder"  could  apply,  except  the  trifling  devise  of 
the  cemetery  lot.    To  give  to  the  relatives  of  the  wife  now,  through 
her  testamentary  disposition,  the  realty  left  by  the  testator,  woald 
adjudge  that  the  testator  did  not  intend  that  the  wife  should  take 
the  rest,  residue,  and  remainder  after  the  payment  of  the  legacies, 
but  that  such  residue  should  be  enhanced  by  the  amount  of  the 
deficiency  between  the  sum  total  of  the  legacies  and  the  net  amount 
of  his  personal  property  after  payment  of  debts,  taxes,  and  expenses 
of  administration.    If  the  testator  had  so  intended,  he  would  plainly 
have  said  that  he  devised  his  realty  to  his  wife,  and  any  balance  of 
his  personalty  remaining  after  payment  of  the  legacies. 

The  extrinsic  application  of  the  facts  which  discloses  the  failure 
of  the  personalty  to  provide  sufficient  means  for  the  payment  of 
the  legacies  also  discloses  strong  confirmatory  presumptions  that  the 
Ifstator  meant  to  provide  for  full  payment  of  the  legacies.  The 
testator  in  dictating  his  will  necessarily  acted  upon  his  own  con- 
sciousness and  perception  of  the  situation  as  it  existed.  He  was 
an  old  man,  retired  from  business,  and  an  invalid  from  about  the 
time  the  will  was  made.  His  union  with  Mrs.  Hulseberg  had  proved 
childless,  and  neither  had  any  descendants.  He  had  taken  the 
plaintiff  when  but  a  few  months  old,  and  reared  her  as  he  would  a 
daughter,  both  he  and  his  wife  giving  her  the  appellation  of  adopted 
daughter.  She  stood  to  both  of  them  as  a  child,  and  had  no  other 
home  than  theirs,  until  she  was  married.  Apart  from  his  wife, 
there  was  no  one  so  close  to  him  in  the  tender  ties  of  daily  com- 
panionship and  deliberately  assumed  fathership.  He  took  no  steps 
to  legally  adopt  the  plaintiff,  doubtless  knowing  that  he  meant  to 
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provide  for  her  bj  testament  There  seems  to  have  been  no 
interruption  in  his  loving  regard  for  the  plaintifE.  The  other  leg- 
atee was  his  only  brother  and  next  of  kin.  Presnmptivelj,  be  knew 
that  his  widow  would  be  left  vrith  a  liarger  fortune  than  that  which 
he  possessed.  He  died  September  22,  1894;  she,  three  years  later, 
^November  6,  1897.  Her  personalty  inventoried  ^7,967.30,  and  her 
realty  $15,0U0,  over  and  above  that  which  she  received  from  him. 
No  one  appears  to  have  been  dependent  upon  her,  and  there  is  no 
evidence  tending  to  show  any  substantial  change  in  the  amount  of 
her  means  from  the  time  of  his  death  till  her  own,  except  as  she 
received  from  his  estate.  AH  of  the  testator's  realty  was  acquired 
10  years  or  more  before  his  own  death,  so  that  there  was  no  change 
by  him  from  personalty  into  realty  after  the  making  of  his  will. 
His  personalty  was  inventoried  by  the  widow,  as  executrix,  as  com- 
I>osed  of  two  mortgages  of  the  value  of  |11,030,  and  f96  of  house- 
hold furniture  set  aside  for  the  widow,  and  the  inventory  was  duly 
verified  by  her.  The  plaintiff  also  testifies  that  this  was  the  extent 
of  the  personalty  left  by  the  deceased  testator.  This  personalty 
was  reduced  by  taxes  and  expenses  of  administration  to  f 9,339.74, 
so  that  the  adopted  daughter  received  only  $6,663.42,  and  the  brother 
John  13,553.82.  In  the  absence  of  any  evidence  to  the  contrary,  it 
might  fairly  be  inferred  that  no  substantial  change  existed  as  to 
the  amount  of  the  testator's  personalty  from  the  date  of  his  will 
until  his  death,  bat  the  codicil  affords  all  the  certainty  required 
upon  this  subject.  That  codicil  was  made  25  days  before  he  died, 
and  in  evident  contemplation  that  death  might  soon  come  to  this 
invalid.  He  reaffirms  the  provisions  of  the  will,  and  emphasizes 
his  wish  that  the  widow  should  receive  the  income  of  all  until  her 
death.  He  thus  readopts  the  provisions  of  the  former  will,  as  speak- 
ing from  the  date  of  the  codicil,  and  in  view  of  the  then  existing 
situation  of  his  property,  both  personal  and  reaL  He  was  presum- 
ably aware  that  his  perscmalty  would  pay  only  about  two-fifths  of 
the  legacies  which  he  thus  reasserted  he  desired  to  be  fully  paid  to 
the  legatees  after  the  death  of  his  wife.  It  would  be  attributing  to 
the  testator  a  spirit  of  mockery  to  suppose  that  he  meant  to  give 
these  legatees  only  |9,000,  when  he  solemnly  declared  that  he  wished 
them  to  receive  the  full  sum  of  ^23,000. 

It  is  a  just  rule  that,  where  a  testator  bequeaths  legacies  and  de- 
vises his  realty,  the  devisee  should  not  suffer  because  of  a  miscon- 
ception by  the  testator  of  the  amount  of  his  personalty,  and  that  the 
legatees  must  be  content  with  the  amounts  they  actually  receive,  as 
though  those  bequests  were  of  specific  personal  proiierty.  But  there 
is  no  <]uestion  here  as  to  impaired  benefits  to  the  wife,  who  was  the 
residuary  devisee.  He  has  distinctly  asserted  that  he  wished  her  to 
take  such  devise  subject  to  the  pajment  of  the  legacies  in  full,  and 
has  guarded  against  the  efl'ect  of  such  wish  by  giving  her  the  income 
not  only  of  the  realty,  but  of  the  personalty  itself.  He  i)uts  off  the 
day  when  these  legacies  shall  be  paid  until  that  wife  shall  no  longer 
have  need  of  anything  in  this  life,  and  when  all  that  she  luis  must 
pass  into  hands  alien  to  himself.  He  could  not  have  desired  that 
tiiose  alien  relatives  of  hers  should  have  their  benefits,  large  as  they 
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•were,  received  through  the  wife,  materially  enhanced  by  the  loss  of 
his  intended  benefits  to  one  who  stood  to  him  in  the  relation  of  a 
daughter,  and  to  his  only  brother.  These  two  were  not  strangers 
provided  for  by  his  bounty,  but  those  whom  he  would  naturally  have 
benefited,  and  presumptively  have  left  his  estate  to,  had  his  wife  de- 
ceased before  himself.  With  the  ample  provisions  for  her  expendi- 
tures, in  her  own  property  and  what  he  gave  her,  she  was  so  fully 
cared  for  that  it  would  be  injustice  to  suppose  he  ever  intended  that 
those  close  to  him  should  suffer,  not  to  help  her,  but  to  benefit  her 
relatives.  The  extrinsic  situation,  therefore,  both  as  to  the  condi- 
tion of  his  property,  his  wife's  property,  and  the  claims  of  those  prop- 
erly and  in  fact  the  natural  recipients  of  his  bounty,  which  was  pres- 
ent in  the  mind  of  the  testator  in  making  the  will  and  the  codicil,  ren- 
ders as  certain  as  the  evidence  of  circumstances  can  afford,  the  pre- 
sumption that  the  testator  meant  that  when  his  wife  died  this  daugh- 
ter and  brother  should  receive  the  full  benefits  he  had  planned  to 
give  them. 

The  precedents  in  our  courts  during  the  past  15  years  furnish  rea- 
sonable uniformity  of  conclusion  for  the  principle  that  the  probable 
intent  of  the  testator  will  determine  in  judging  when  legacies  shall 
be  paid  out  of  the  realty,  or  that  the  realty  shall  be  used  in  aid  of 
the  deficiency  left  by  the  personalty.    A  power  of  sale  may  be  a  suffi- 
cient indication  of  the  intent  of  the  testator  to  charge  the  real  es- 
tate.   Kalbfleisch  v.  Ealbfleisch,  67  N.  Y.  354.    A  residuary  clanse  is 
not  sufBcient  to  justify  the  inference  of  such  intent  where  the  be- 
quests are  to  strangers  of  the  blood  of  the  testator.    Bevan  v.  Cooper, 
72  N.  Y.  317.    A  codicil  to  a  will  made  six  years  after  the  original 
will,  giving  power  of  sale,  carries  the  inference  of  intent  to  charge  the 
realty  with  the  payment  of  legacies  where  the  proof  showed  that  the 
personalty  was  suittlcient  at  the  time  of  the  will  to  pay  those  legacies, 
but  had  become  insuflScient  at  the  time  of  the  codicil.    Hoyt  v.  Hoyt, 
85  N.  Y.  142.    A  residuary  clause,  coupled  with  a  power  of  sale  and  a 
change  of  the  personalty  into  realty  between  the  making  of  the  will 
and  death,  affords  the  presumption  that  the  testator  intended  to 
charge  the  real  estate.    Scott  v.  Stebbins,  91  N.  Y.  605>    Such  an  in- 
adequacy of  personalty  as  could  not  have  been  unforeseen  by  the  tes- 
tator, with  a  bequest  and  devise  of  "the  rest  of  the  property,"  creates 
a  conclusive  presumption  that  the  real  estate  should  be  charged. 
McCom  V.  McCom,  100  N.  Y.  511,  3  N.  E.  480.    Where  the  bequests 
amounted  to  ?4,500,  and  the  personalty  at  the  time  of  the  will  did 
not  exceed  fl,500,  and  the  personalty  was  subsequently  depleted  by 
the  testator  to  the  amount  of  $700  in  the  purchase  of  realty,  the  leg- 
acies were  presumed  to  be  charges  upon  the  realty.    Briggs  v.  Car- 
roll, 117  N.  Y.  288,  22  N.  E.  1054.    A  will  is  to  some  degree  ambula- 
tor}' as  to  the  persons  and  things  with  which  it  deals,  but  events  oc- 
curring after  its  execution  can  be  referred  to  only  as  they  must  have 
been  in  possible  contemplation  by  the  testator  when  he  executed  the 
will.    Morris  v.  Sickly,  133  N.  Y.  456,  31  N.  E.  332.    The  charge  upon 
the  realty  may  be  inferred,  even  though  the  personalty  at  the  time  of 
the  will  and  of  the  death  were  far  more  than  suflScient  to  pay  the 
legacies,  but  the  will  had  provided  for  a  division  of  the  personalty  at 
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a  period  earlier  than  the  tenniDatlon  of  payments  of  the  annuity  leg- 
acy provided  for.  Dunham  v.  Deraismes,  165  N.  Y.  65,  58  N.  E.  789. 
Not  one  of  the  cases  referred  to,  nor  perhaps  any  case  reported  in 
the  books,  where  the  testator  did  not  in  absolute  language  charge  the 
realty,  presents  facts  which  so  clearly  demonstrate  to  a  moral  cer- 
tainty, from  the  will  itself  and  the  surrounding  circumstances,  as 
the  case  at  bar,  that  the  testator  intended  to  devote  enough  of  his 
property  to  the  payment  of  legacies  to  persons  for  whom  he  had  a 
tender  regard.  The  defendants,  claiming  through  the  wife  and  as  the 
recipients  of  her  bounty,  cannot  repudiate  her  acts  done  with  refer- 
ence to  the  corpus  of  the  property  at  a  time  when  she  was  the  exec- 
utrix, and  the  sole  owner  of  all  which  the  plaintiff  and  the  brother 
John  did  not  take.  Nor  does  the  fact  that  she  made  a  will  two  days 
later  than  the  codicil  of  her  husband,  and  saw  fit  to  benefit  the  chil- 
dren of  the  plaintiff,  militate  at  all  against  the  presumption  afforded 
by  the  testamentary  acta  of  her  husband. 

Judgment  is  therefore  directed  charging  the  lands  of  which  the  tes- 
tator died  seised  with  the  balance  due  and  unpaid  upon  the  legacies 
to  the  plaintiff  and  John  Hulsebeig,  and  for  a  sale  of  such  real  es- 
tate, with  costs.  Counsel  and  the  guardians  may  submit  their  views 
as  to  the  costs  of  the  other  parties. 

Judgment  accordingly. . 


(35  Misc.  Rep.  326.) 

MANHATTAN  RY.  CO.  v.  COMSTOCK  et  aL 

(Supreme  C!ourt,  Special  Term,  New  York  Oounty.    June,  1901.) 

Condemnation— Fee  Damages— Assessment. 

In  proceedings  to  condemn  land  the  assessment  of  damages  to  the  fee 
must  be  of  the  date  of  the  award,  and,  on  a  finding  of  damages  In  the 
report  of  commissioners  as  existing  a  year  prior  to  the  award,  the  report 
will  be  set  aside. 

Action  by  the  Manhattan  Railway  Company  against  William  G. 
Coinstock,  trustee  under  the  will  of  Nehemiah  U.  Tompkins,  deceased, 
and  others,  relative  to  acquiring  title  to  certain  real  property.  Mo- 
tion to  confirm  report  of  commissioners  as  to  compensation  of  de- 
fendants, and  motion  by  the  guardian  ad  litem  for  extra  allowance. 
Motion  to  confirm  report  denied,  and  motion  for  extra  allowance 
continued. . 

Ritch,  Woodford,  Bovee  &  Wallace  (0.  N.  Bovee,  of  counsel),  for 
the  motion. 

Charles  A.  Gardiner  (William  H.  Godden,  of  counsel),  opposed. 
James  C.  Bushby,  guardian  ad  litem  for  certain  infant  defendants. 

GIEGERICH,  J.  This  matter  was  sent  back  to  the  commission- 
ers by  an  order  of  this  court  which  invested  them  "with  the  same  ju- 
risdiction, powers,  and  duties  as  they  possessed  upon  their  original 
appointment,"  and  which  further  "authorized  and  directed  [them]  to 
meet  •  •  •  on  the  26th  day  of  April,  1901,  at  2  o'clock  in  the 
afternoon  of  that  day,  and  proceed  herein  according  -to  law."  Af 
such  meeting  an  attempt  was  made  on  the  part  of  the  railroad  corn- 
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pany  to  reopen  the  hearing  of  eridence,  and  to  recall  certain  wit- 
nesses to  explain  and  correct  portions  of  their  testimony,  and  also  to 
show  that  very  important  changes  had  been  made  since  the  last  pre- 
vious hearing  of  the  commission,  consisting  in  the  demolition  of  the 
old  structure  standing  upon  one  of  the  lots  in  question,  and   the 
erection  instead  of  a  modern  and  costly  building.    This  motion  was 
denied  by  a  divided  vote  of  the  commissioners;  the  chairman  alone 
favoring  the  application,  and  refusing  to  sign  the  present  report,  up- 
on various  grounds,  which  he  has  specified  in  a  memorandum  an- 
nexed thereto.    The  report  purports  to  ascertain  the  damages  as  of 
June  26, 1900,  the  date  of  the  first  report  referred  to  above,  althongh 
the  present  report  is  dated  and  was  in  fact  signed  on  the  20th  day 
of  May,  1901.    On  behalf  of  the  railroad  company  various  objections 
are  made  to  the  confirmation  now  moved  for,  but  only  one  of  these 
need  be  considered,  namely,  that  the  report  does  not  find  the  damages 
existing  at  the  time  the  award  was  made,  but  as  existing  at  a  date 
nearly  a  year  previous ;  this  objection  being  well  taken,  in  my  view. 
The  rule  applicable  in  such  cases  is  stated  in  Re  New  York  El.  R. 
Co.,  76  Hun,  384,  388,  28  N.  Y.  Supp.  110.  112,  as  follows: 

"The  Inqnlry  In  condemnation  proceedings  Is  to  be  directed  to  an  ascer- 
tainment of  the  net  result  to  the  property  as  of  the  time  of  the  award. 
*  *  *  The  assessment  of  fee  damage  Is  eo  injstontl  as  of  the  date  of  the 
award." 

If  the  rule  be  as  just  stated,  it  follows  that  the  commissioners  had 
no  power  to  make  a  report  nunc  pro  tunc,  as  was  attempted  in  this 
case,  and  the  report,  therefore,  cannot  be  confirmed.  It  results  that 
the  motion  to  confirm  the  report  of  the  commissioners  must  be  de- 
nied; that  the  report  be  set  aside  for  the  irregularity  noted,  and  a 
rehearing  be  had  before  the  same  commissioners.  The  motion  for  an 
extra  allowance  made  by  the  guardian  ad  litem  may  be  renewed  when 
the  report  is  presented  for  confirmation  hereafter.  Order  to  be  set- 
tled on  two  days'  notice. 

Ordered  accordingly. 

(35  Misc.  Rep.  341.) 

GLASER  T.   SB3ITZ   et  al. 

(Supreme  Court,  Trial  Term,  New  York  County.    June,  ISOl.) 

NEaLioBNCB— Explosion  of  Sbltzbr  Siphon. 

Where  plaintiff  purcliased  a  siphon  of  seltzer  water  manofactnred  by 
a  third  party,  and  filled  in  the  usnal  manner,  he  cannot  recover  of  the 
vender  for  injuries  received  from  an  explosion  of  such  siphon,  where 
there  is  no  other  evidence  of  negligence  on  the  part  ot  the  vender  than 
the  explosion  Itself. 

Action  by  Caroline  Glaser  against  William  E.  Seitz  and  others  to 
recover  for  injuries  by  explosion  of  a  siphon  of  seltzer  water.  Com- 
plaint dismissed. . 

Black,  Olcott,  Gruber  &  Bonynge,  for  plaintiff. 
Hayman  &  Rosenthal,  for  defendants. 

McADAM,  J.  Siphons  of  seltzer  water,  like  the  one  that  explod- 
ed, are  in  common  use,  and  have  been  manufactured  and  sold  in  this 
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city  and  elsewhere  for  many  years.  They  are  certainly  in  as  com- 
mon use  as  steam  boilers  and  gas,  and  an  explosion  of  a  steam  boiler 
or  of  gas  does  not  necessarily  create  an  inference  of  negligence  suffi- 
cient to  fix  liability  on  the  defendant.  The  plaintiff  even  in  such 
cases  must  go  further,  and  prove  aifirmatively  the  existence  of  some 
defect  in  construction  or  condition  of  the  thing  which  contains  the 
gas  or  steam,  of  which  the  defendant  was  cognizant,  or  which  he 
ought  to  have  known  by  the  exercise  of  proper  care  in  the  premises. 
There  is  no  evidence  in  this  case  that  the  bottle,  which  was  not  man- 
ufactured, but  filled,  by  the  defendant,  was  not  properly  constructed, 
or  that  it  was  constracted  differently  from  bottles  in  which  seltzer 
water  is  usually  sold.  Nor  is  there  any  evidence  that  the  manner  of 
putting  the  water  in  was  different  from  the  method  in  common  use, 
or  that  the  character  of  the  liquid  was  different  from  that  usually 
put  into  such  bottles.  Gunpowder,  djTiamite,  turpentine,  gas,  fire- 
works, and  many  other  explosives  are  used  in  the  community  as  mer- 
chandise necessary  in  proper  places  and  for  certain  purposes;  and 
no  one  can  contend  that  the  sale  of  these  commodities  constitutes 
negligence  on  the  part  of  the  vender,  when  the  articles  are  sold  by 
their  proper  name,  indicating  their  character.  There  are  cases  in 
the  books  where  articles  have  been  sold  as  apparently  harmless,  and 
have  turned  out  to  be  dangerous  and  inflicted  damage,  and  the  ven- 
der has  in  consequence  been  held  liable.  For  example^  where  naph- 
tha, which  is  of  an  explosive  character,  was  sold  for  oil,  and  injury 
resulted.  There  the  defendant  was  held  liable  for  the  deceit.  There 
is  no  pretense  in  this  case  that  the  siphon  of  seltzer  water  sold  was 
misnamed,  or  that  any  deceit  was  practiced  on  the  plaintiff.  Indeed, 
it  was  an  ordinary,  well-known  article  of  merchandise,  sold  in  large 
quantities  every  day.  It  is  common  knowledge  that  bottles  contain- 
ing seltzer  or  vichy  water  or  champagne  or  ginger  ale  or  cider  will 
sometimes  explode,  and  that  barrels  containing  cider  may  explode, 
liut  it  does  not  necessarily  follow  that  the  vender  of  these  commodi- 
ties in  such  bottles  or  barrels  is  liable  for  the  explosion,  in  the  ab- 
sence of  misconduct  on  his  part,  which  misconduct  must  be  affirm- 
atively proved.  For  want  of  such  proof,  the  complaint  must  be  dis- 
missed. 

Complaint  dismissed. 


(36  Misc.  Bep.  839.) 

OLAHK  ▼.  ENNIS  et  aL 

(Supreme  Oonrt,  Special  Term,  New  York  County.    Jane,  1901.) 

1.  DiscovBKT — PRODncTioN  OP  Books. 

An  order  requiring  stockbroker!,  defendants  In  an  action,  to  submit  to 
tlie  examination  by  plaintiff,  who  was  their  customer,  in  order  that  he 
may  prepare  his  complaint,  is  erroneous,  which  compels  defendants  to 
produce  all  their  books  bearing  upon  the  transactions  between  the  par- 
ties. 

8.  Bake— iNBPBcnoir. 

Where  inspectloB  of  books  is  necessary  for  the  purpose  of  testifylnif, 
defendants  will  be  required  to  refer  to  the  books  to  give  the  desirel  in- 
formation. 
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Action  by  John  W.  Clark  against  Thomas  A.  Ennis  and  others. 
Motion  to  set  aside  an  order  for  the  examination  of  defendants 
and  an  inspection  of  their  books.    Motion  granted. 

Woods,  Barnes,  Deane  &  Callaghan,  for  the  motion. 
£.  B.  Sonthworth,  opposed. 

GILDEESLEEVE,  J.    The  defendants  are  stockbrokers,  and  the 
plaintiff  is  their  customer.    The  action  is  based  on  a  stock  trans- 
action or  transactions,  and  plaintiff  obtained  an  order  to  examine 
the  defendants  in  order  to  frame  bis  complaint.    The  defendants 
move  to  set  aside  the  said  order,  which  was  granted  ex  parte  on 
the  ground  that  "the  papers  upon  which  it  was  granted  fail  to  show 
facts  sufBcient  and  necessary  to  bring  the  case  within  sections  870, 
871,  872,  and  873  of  the  Code,  and  that  the  plaintiff  has  failed  to 
comply  with  the  provisions  and  requirements  of  said  sections."    The 
allegations  of  the  said  papers  seem  to  show  a  technical  compliance 
with  the  requirements  of.  the  statute.    The  order,  however,  requires 
the  production  on  the  examination  before  the  referee  of  all  ledgers 
and  books  of  defendants  bearing  upon  the  transactions  between  the 
plaintiff  and  defendants.    The  statute  confines  the  examination  of 
a  defendant  in  an  action  to  the  purpose  of  eliciting  information 
which  will  enable  the  plaintiff  to  frame  his  complaint  or  will  be 
used  on  the  trial,  but  the  most  that  a  plaintiff  can  claim  before  the 
service  of  the  complaint  is  the  right  to  examine  the  defendant,  and 
it  is  improper  for  the  order  directing  the  examination  of  a  defendant 
to  direct  the  production  of  his  books.    If,  for  the  purpose  of  testify- 
ing, resort  to  the  books  is  necessary,  the  defendant  will  be  required 
to  refer  to  the  books  for  the  purpose  of  giving  the  desired  informa- 
tion.   See  Green  v.  Carey,  81  Hun,  496,  31  N.  Y.  Supp.  8.    To  that 
extent,  therefore,  the  order  is  improper.    So  far  as  the  merits  of 
the  application  are  concerned,  the  rule  is  that  whenever  it  appears 
that  the  examination  of  an  adversary  is  material  and  necessary,  and 
the  application  is  one  not  for  the  purpose  of  extracting  evidence 
from  him  by  unnecessary  procedure,  and  when  its  good  faith  cannot 
be  seriously  questioned,  it  is  almost  a  matter  of  course,  under  the 
</0de,  to  direct  the  examination  in  the  furtherance  of  justice.    See 
Hardy  v.  Peters,  30  Hun,  80.    I  do  not  think,  however,  that  it  is 
necessary  to  go  further  into  a  discussion  of  the  merits  of  the  case, 
as  the  order  must  be  vacated  for  the  defect  above  pointed  out.    The 
motion  is  granted,  without  costs,  and  with  leave  to  the  plaintiff  to 
make  a  new  application  for  the  examination  of  the  defendants. 

Motion  granted,  without  costs,  with  leave  to  plaintiff  to  make 
a  new  application. 


(35  Misc.  Rep.  835.) 

YOUNG  V.  YOUNG. 

(Supreme  Court,  Special  Term,  New  York  County.    Jane.  1901.) 

L  Bankruptcy— LiABrtrrT  fob  Alimony. 

A  bankrupt's  liability  for  alimony,  whether  It  had  accrued  at  the 
time  of  flllng  the  petition  or  accrued  thereafter.  Is  not  affected  by  bis 
discbarge. 
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2.  COKTBHFT— FaiLTJBB  TO  PaT  AliMOHY— DeFBUBBB. 

It  la  no  defense,  on  a  motion  to  punish  for  contempt  In  falling  to  pay 
alimony,  that  the  pecuniary  circumstances  of  defendants  are  such  that 
he  cannot  make  the  payments. 

Action  by  Carrie  F.  Yoang  against  Morris  B.  Yomtg.  Motion  to 
punish  defendant  for  contempt.    Granted. 

James,  Scbell  &  Elkua,  for  the  motion. 
Louis  Levy,  opposed. 

GILDEESLEEVE,  J.  In  October,  1896,  a  judgment  of  absolute 
divorce  in  favor  of  the  plaintiff  was  entered,  which  directed  the  pay- 
ment of  flO  a  week  alimony.  Defendant  paid  the  alimony  until 
April,  1900,  when  he  defaulted,  and  afterwards  he  moved  to  reduce 
the  amount  of  the  alimony.  The  motion  was  denied  in  August,  1900, 
and  in  October  the  plaintiff  gave  notice  of  a  motion  to  punish  him 
for  contempt.  Before  the  motion  was  argued,  however,  and  on  or 
about  October  18,  1900,  defendant,  having  become  a  voluntary  bank- 
rupt, obtained  an  order  from  the  United  States  district  court  restrain- 
ing plaintiff  from  taking  any  further  proceedings  against  the  defend- 
ant in  this  conrt  until  12  months  after  the  date  of  said  order,  or  until 
the  determination  in  the  federal  court  of  the  question  of  the  discharge 
of  the  said  defendant  in  bankruptcy,  if  he  should  apply  for  his  dis- 
charge within  the  12  months.  The  defendant  appUed  for  his  dis- 
charge in  the  federal  court,  and  the  same  was  granted.  On  or  about 
May  22,  1901,  an  order  was  entered  in  the  United  States  district 
court  vacating  the  order  of  October  18th  restraining  plaintiff  from 
proceeding  against  defendant  for  nonpayment  of  the  alimony.  There- 
after, and  on  May  24,  1901,  plaintiff  made  demand  for  the  alimony 
upon  defendant,  but  the  latter  refuses  to  pay  the  same.  Plaintiff 
therefore  now  miakes  this  motion,  under  section  1773  of  the  Code,  to 
punish  defendant  for  contempt.  There  has  been  no  sequestration  of 
defendant's  property  or  direction  to  give  security,  for  the  reason  that 
satisfactory  groundis  are  shown  for  believing  that  such  measures 
would  be  ineffectual.  8o  far  as  the  discharge  in  bankruptcy  is  con- 
cerned, it  has  been  held  in  this  district  of  the  federal  court  that  a 
discharge  in  bankruptcy  does  not  discharge  an  obligation  to  pay  ali- 
mony, even  that  which  had  accrued  at  the  time  of  the  filing  of  the 
petition  in  bankruptcy.  See  In  re  Shepard  (D.  C.)  97  Fed.  187;  In 
re  Anderson,  Id.  321;  In  re  ^nith,  3  Am.  Bankr.  B.  68.  In  the  dis- 
trict court  of  Kentucky,  however,  it  was  held  that  all  alimony  that 
had  accrued  at  the  date  of  filing  the  petition  for  adjudication  in  the 
bankruptcy  proceedings  was  released  by  the  discharge.  In  re  Hous- 
ton (D.  C.)  94  Fed.  119.  I  incline  to  follow  the  decision  of  the  United 
States  district  court  in  this  district,  and  hold  that  neither  the  ac- 
crued nor  the  subsequent  alimony  was  affected  by  the  discharge  in 
bankruptcy.  The  defendant  has  made  no  application  for  a  reduction 
of  the  amount  of  the  alimony  since  the  one  which  he  made  last  Au- 
gust, and  which  was  denied.  He  claims  here  that  he  has  only  |10  a 
week  to  support  himself  and  his  15  year  old  daughter  by  bis  first 
wife.  On  the  other  hand,  plaintiff  claims  that  she  is  without  means, 
and  that  defendant  is  living  in  meretricious  relations  with  a  woman 

71  N.Y.S.— 60 


Digitized  by 


Google 


946  71  NEW  YORK  SUPPLBMBNT  (Sup.    Ct. 

and  loe  New  York  State  Reporter 

whom  he  supports  in  luxury.  However  that  may  be,  this  application 
cannot  be  answered  by  affidavits  showing  that  defendant  is  unable  to 
make  the  payments.  To  procure  relief  upon  that  ground,  he  can  move 
to  be  released  from  imprisonment.  Ryekman  t.  Byckman,  34  Han, 
235.  He  cannot  show  in  opposition  to  this  motion  to  punish  for  con- 
tempt that  his  pecuniary  circumstances  are  such  as  to  render  him 
unable  to  pay  the  moneys  required  to  be  paid.  Strobridge  v.  Stro- 
bridge,  21  Hun,  288.  The  plaintiff  appears  to  have  followed  the  pro- 
ceedings indicated  by  the  statute,  and  I  see  no  sufficient  reason  for  de- 
nying this  motion.  Application  granted. 
Motion  granted. 

(35  Misc.  Bep.  337.) 

O'BEIENB  v.  MILLDR. 

(Supreme  Oonrt,  Special  Term,  New  York  County.    June,  1901.) 

L  Place  of  I'riai. — Convenience  of  WrrNEssEs. 

A  motion  to  change  the  place  of  trial  of  an  action  for  the  convenience 
of  witnesses  is  addressed  to  the  discretion  of  the  court 

8.   SaMB— CONSIDBHATIONS. 

On  motion  to  change  the  place  of  trial  for  the  convenience  of  wit- 
nesses, relative  accessibility,  to  aU  the  witnesses,  of  the  courts  in  which 
plaintiff  and  defendant,  respectively,  wish  to  try  the  case,  must  be  con- 
sidered, and  not  merely  the  fact  that  defendant  swears  to  the  greater 
number  of  witnesses. 

-    Action  by  James  B.  O'Beirne  against  Edward  L  Miller.    Motion 
for  change  of  place  of  trial  denied. 

F.  L.  Eckerson,  for  the  motion. 
Geoi^e  E.  Waldo,  opposed. 

GILDEBSLEEVE,  .J.  While  the  plaintiff  was  a  candidate  for 
congress  in  the  Bichmond  county  district  the  defendant  published 
in  a  Richmond  county  newspaper  an  alleged  libel.  The  plaintiff 
brought  this  action  for  damages,  and  laid  the  venue  in  New  York 
county,  of  which  county  plaintiff  is  a  resident.  The  defendant 
makes  this  motion  to  change  the  place  of  trial  to  Bichmond  county, 
where  the  cause  of  action  arose,  on  the  ground  of  convenience  of 
witnesses.  The  defendant  shows  that  he  himself  and  18  witnesses 
by  whom  he  hopes  to  establish  his  defense  live  in  Richmond  county. 
The  plaintiff,  on  the  other  hand,  shows  that  he  himself  and  one  of 
his  witnesses  live  in  New  York,  and  that  another  lives  in  Green- 
wich, Conn.,  and  that  it  would  be  very  inconvenient  for  them  to  go 
to  the  village  of  Richmond,  Staten  Island,  where  the  Bichmond 
county  court  house  is  situated.  He  also  seeks  to  show  that,  by  rea- 
son of  its  comparative  inaccessibility,  the  village  of  Bichmond  is 
less  convenient,  even  to  the  majority  of  the  defendant's  witnesses, 
than  is  New  York.  He  further  claims  that  the  testimony  of  some 
of  defendant's  18  witnesses  will  be  merely  cumulative,  and  not  es- 
sential to  defendant  at  the  trial.  Still  further  does  his  counsel  go 
in  suggesting  that  a  fairer  trial  could  be  had  in  New  York  than  in 
Bichmond,  by  reason  of  the  fact  that  the  libel  was  published  in 
that  county,  and  the  vast  majority  of  the  readers  of  the  libel  live 
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there.  It  Ib  also  suggested  that  the  defendant  enjoys  considerable 
influence  in  Staten  Island,  and  might  be  at  an  advantage  before  a 
jury  of  residents  of  Richmond- county.  However  that  may  be,  the 
main  question  for  me  to  determine  is  the  convenience  of  the  wit- 
nesses as  disclosed  by  the  afiSdavits  on  this  motion.  The  elaborate 
affidavit  of  plaintiff's  witness  Jesse  C.  Schenck,  a  real-estate  ap- 
praiser, makes  out  a  strong  case  in  support  of  the  claim  that  New 
York  is  more  accessible  and  convenient  to  a  large  majority  of  de- 
fendant's own  witnesses,  who  live  "along  the  northerly  edge  of 
Staten  Island,"  than  is  Richmond,  "an  interior  town,  located  in  the 
central  portion  of  the  island,  and  off  the  line  of  the  steam  railroad." 
This  afBldavit  is  corroborated  by  that  of  the  plaintiff  himself,  who 
fiwears  that  he  has  traveled  much  through  the  county  of  Richmond. 
These  allegations  as  to  the  relative  accessibility  of  New  York  and 
liichmond  for  defendant's  witnesses  are  apparently  uncontradicted, 
and  defendant  seems  to  rest  his  claim  as  to  the  convenience  of  wit- 
nesses simply  upon  the  fact  that  18  witnesses  live  in  Richmond 
county.  I  am  inclined  to  think,  in  view  of  the  facts  disclosed  by 
the  affidavits  before  me,  that  the  ends  of  justice  will  be  best  pro- 
moted by  denying  this  application  for  a  change  of  venue.  It  is 
within  the  discretion  of  the  court  to  grant  or  refuse  applications  of 
this  kind,  and  in  the  case  at  bar  I  think  a  wise  exercise  of  that  dis- 
«retionary  power  calls  for  a  refusal.  Motion  denied.  No  costs. 
Motion  denied.    No  costs. 


<35  Misc.  Bep.  805.) 

TBANSOENDENT  LIGHT  CO.  T.  BTBITZ. 

(Supreme  Court,  Appellate  Term.    June,  1901.) 

Appsat/— REviitw— ExoBPTioKS  Below. 

Where,  on  refusal  of  leave  to  dlscontinae  at  tbe  close  of  the  testimony, 
plaintiff  talLes  no  exception  to  tbe  ruling.  It  cannot  be  reviewed  on 
appeal. 

Appeal  from  municipal  conrt,  borough  of  Manhattan,  Second  dis- 
trict. 

Action  by  the  Transcendent  Light  Company  against  Thomas 
Steitz.    Judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

Argued  before  SGOIT,  P.  J.,  and  BEACH  and  FITZQERALD,  JJ. 

Herbert  J.  Hindes,  for  appellant 
Aaron  Morris,  for  respondent. 

PER  CURIAM.  Plaintiff  asked  leave  to  discontinne  at  the  close 
of  the  testimony,  and  such  leave  was  refused.  If  exception  had 
been  taken  to  this  ruling,  judgment  would  have  to  be  reversed. 
Rothenberg  v.  Pilarsky,  30  Misc.  Rep.  610,  62  N.  Y.  Supp.  721.  No 
exception  was  taken,  and  plaintiff's  omission  in  this  respect  is  fatal. 
Jodgment  affirmed,  with  costs. 
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(86  Misc.  Rep.  304.) 

LEWIS  T.  METROPOUTAN  ST.  BT.  OO. 

(Supreme  Court,  Appellate  Term.    June,  1901.) 

MnmciPAi.  CouBT — BbhotaIi  or  Caubh. 

Where  a  complaint  In  an  action  for  personal  Injuries  brought  In  tbe 
municipal  court  of  New  York  City  asked  Judgment  for  $240,  with  interest 
from  a  stated  time,  and  the  Interest,  if  allowed,  would  make  the  dama^ces 
exceed  $250  at  the  time  when  a  removal  to  the  city  court  was  asked,  tbe 
order  of  removal  was  properly  given. 

Appeal  from  municipal  coart,  borough  of  Manhattan,  Third  dis- 
trict. . 

Action  by  Mary  P.  Lewis  against  the  Metropolitan  Street-Rail-way 
Company.  From  an  order  removing  the  case  to  the  city  court,  plain- 
tiff appeals.    AfQrmed. 

Argued  before  S(X)TT,  P.  J.,  and  BEACH  and  FITZGESALD,  JJ. 

Lewis  &  Harmstad,  for  appellant. 
H.  A.  Bobinson,  for  respondent. 

FEB  COBLAM.  In  the  complaint  the  plaintiff  demands  "judgment 
for  two  hundred  and  forty-five  dollars,  with  interest  from  the  Ist  day 
of  June,  1900."  The  action  being  for  personal  injuries,  the  jury  may 
award  the  interest  when  demanded,  if  it  should  see  fit.  Its  demand 
brought  the  claim  beyond  the  sum  of  f250,  and  the  order  of  removal 
is  correct.    Order  affirmed,  with  $10  costs. 


(35  Misc.  Rep.  444.) 

HOWLEY  V.  KRAEMEB. 

(Supreme  Court,  Special  Term,  New  Yortc  County.    July,  1901.) 

Aftbal  fbou  Municipal  Court— Bohd— Approval. 

Code  Civ.  Proc.  t  3050,  requiring  an  undertaking  to  stay  an  appeal  on 
an  execution  on  a  judgment  of  tbe  municipal  court  of  New  York  to  be 
approved  by  the  justice  rendering  the  Judgment,  or  by  a  judge  of  tbe 
appellate  court,  is  not  aCTected  by  section  1S36,  providing,  among  other 
things.  In  relation  to  such  an  undertaking,  that  it  need  not  be  approved. 

Action  between  William  E.  Howley  and  Albert  Kraemer.  Ap- 
plication to  set  aside  an  execution  issued  out  of  the  municipal  court, 
and  to  vacate  a  levy  made  therein  by  a  city  marshaL    Denied. 

Ferguson  &  Sinnott,  for  plaintiff. 
Jones  Cochrane,  for  defendant 

BLAN(3HA  BD,  J.  This'  is  an  application  to  set  aside  an  execntion 
issued  out  of  the  municipal  court  of  the  city  of  New  York,  and  to 
vacate  a  levy  made  thereunder  by  a  city  martial.  It  is  claimed  that 
such  execution  was  irregularly  and  improperly  issued,  because  at  tbe 
time  of  its  issuance  a  stay  had  been  perfected  upon  the  appeal  to  this 
court  in  accordance  with  the  statutory  enactments  pertaining  to  this 
subject.  The  only  question  here  presented  is  whether  or  not  the  un- 
dertaking filed  and  copy  served  was  a  sufScient  compliance  with  the 
statute.    When  the  undertaking  was  filed  it  had  not  been  approved 
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bj  the  justice  who  rendered  the  judgment,  or  by  a  judge  of  the  ap- 
pellate court,  as  is  required  by  section  3050  of  the  Code  of  Civil  Pro- 
cedure, and  in  fact  it  was  not  approved  by  any  one.  Neither  did  the 
copy  served  contain  any  such  approval.  It  is  contended,  because  sec- 
tion 1335  of  the  Code  of  Civil  Procedure  is  made  applicable  by  sec- 
tion 3050  to  such  an  undertaking,  and  because  by  section  1335  it  is 
provided  that  "it  is  not  neceasary  that  the  undertaking  should  be 
approved,"  that  therefore  the  approval  of  the  undertaking  was  un- 
necessary in  Ibis  case.  The  statement  in  section  3050  that  "section 
1335  of  Ibis  act  applies  to  such  an  undertaking"  must  be  held  to  mean 
that  it  applies  so  far  as  it  is  not  inconsistent  with  what  is  specific- 
ally provided  by  section  3050.  Since  it  is  specifically  provided  by 
section  3050  that  the  undertaking  mnst  be  approved,  I  must  con- 
clude that  the  stay  was  not  perfected,  and  that  the  execution  was 
properly  issued.  It  appears,  however,  that  within  a  few  days  there- 
after the  approval  of  the  justice  who  rendered  the  judgment  appealed 
from  was  obtained,  but  it  does  not  appear  from  the  papers  here  sub- 
mitted that  further  proceedings  were  stayed  by  a  compliance  with 
section  3051  of  the  Code  of  Civil  Procedure,  by  the  service  of  a  copy 
of  the  approved  undertaking.  When  that  section  is  complied  with, 
the  execntion  may  be  vacated  upon  payment  to  the  maiBhal  of  his 
legal  fees.  The  motion  is  denied,  without  costs,  but  an  order  will  be 
made  in  accordance  with  the  views  herein  expressed. 
Motion  denied,  without  costs. 


(86  Mlac  Rep.  41L) 

DI8LBR  V.   McOATJt/BT. 

(Supreme  0>nrt,  Special  Term,  Kings  Connty.    July,  IfiOl.) 

BaRKBUPTOT— JnSOltBHT— EVFKCT  or  DlSOHABOa. 

Under  Bankr.  Law,  c.  3,  8  17,  providing  that  a  discharge  In  bankruptcy 
shall  not  release  Judgments  in  actions  fbr  fraud  or  for  willful  and 
malicious  injuries  to  the  person  or  property  of  another,  a  Judgment 
against  a  banlcrapt  for  breach  of  promise  of  marriage,  In  an  action  In 
which  seduction  and  birth  of  child  were  proven,  is  not  canceled  by  * 
discharge  in  bankruptcy. 

Action  by  Josephine  Disler  against  James  J.  McCanley.  Judg- 
ment for  plaintiff.  Motion  by  defendant  for  canceling  and  dis- 
charge of  the  judgment.    Denied. 

Davis  &  Kaufmann,  for  plaintiff. 
Burr,  Coombs  &  Wilson,  for  defendant. 

DICEET,  J.  This  is  a  motion  for  the  canceling  and  discharge 
of  record  of  a  judgment.  The  motion  is  made  under  section  1268 
of  the  Code  of  Civil  Procedure,  which  provides,  if  it  appears  upon 
the  hearing  that  a  bankrupt  has  been  discharged  tTom  the  payment 
of  the  judgment,  an  order  must  be  made  directing  said  judgment  to 
be  canceled  and  discharged  of  record.  The  bankrupt  law  (chapter 
3.  §  17)  provides: 

"A  discharge  In  bankruptcy  shall  release  a  bankrupt  from  all  his  provable 
4ebt8  except  such  as    *    *    *    (2)  are  Judgments  in  actions  for  fraud  or 
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obtaining  property  by  false  pretenses  or  fnlse  representations  or  for  wDful 
and  malicious  Injuries  to  the  person  or  property  of  another." 

While  in  form  and  in  name  this  action  was  one  for  breach  of 
promise  to  marry,  the  complaint  properly  included  an  allegation 
of  eedaction  under  promise  of  marriage.  Proof  was  gi?en  of  the 
scdaction  and  birth  of  a  child,  and  damages  were  given  in  the 
sum  of  |3,000.  It  may  fairly  be  assumed  that  at  least  a  part  of 
these  damages  included  in  the  judgment  herein  grew  out  of,  and 
were  given  because  of,  the  injury  to  the  person  covered  by  the  seduc- 
tion part  of  the  complaint.  This  being  so,  can  it  be  said  that  the 
judgment  and  no  part  of  it  is  one  for  willful  injury  to  the  person? 
The  action  for  breach  of  contract  to  marry  is  not  like  any  other 
action  for  breach  of  contract,  and  is  not  to  be  classed  with  the 
ordinary  action  for  breach  of  contract,  because  the  law  permits 
recovery,  in  an  action  for  breach  of  contract  to  marry,  for  damages 
done  to  the  person  peculiar  to  that  breach  of  contract,  and  not  com- 
mon to  other  breaches  of  contract,— exemplary  or  punitive  damages. 
So  breach  of  contract  of  marriage  cases,  including  as  they  may  a 
tort  to  the  person,  may  well  be  classed  and  included  among  actions 
for  willful  injury  to  the  person.  To  my  mind,  congress  never  in- 
tended to  discharge  bankrupts  from  liability  for  damages  such  as 
are  included  in  this  judgment  The  purpose  of  the  bankrupt  act 
was  to  relieve  failing  honest  debtors  from  their  money  obligations, 
and  not  to  free  tortious  debtors  from  liability  for  their  wrongs.  In 
our  Code  of  Civil  Procedure  (section  3343,  subd.  9)  seduction  is  ex- 
pressly named  as  among  personal  injuries.  While  our  statutes  do 
not  give  a  right  of  action  directly,  as  some  other  states  do,  to,  the 
injured  female  for  seduction  alone,  yet  there  is  the  right,  in  con- 
nection with  the  breach  of  promise  to  marry,  to  plead  and  prove  that 
there  was  a  seduction,  and  this  element  permits  and  calls  for  an 
enhancement  of  damages  beyond  the  damages  only  for  a  breach  of 
promise  to  marry;  and  any  judgment  in  such  a  case  necessarily 
includes  within  it  damages  for  the  personal  wrong.  So  much  of  the 
judgment  for  the  personal  wrong  is  not  any  less  such  a  judgment 
because  the  action  by  general  designation  is  called  one  for  breach 
of  promise  to  marry.  The  spirit  of  the  bankruptcy  law  is  to  govern. 
Tliis  bankruptcy  proceeding  was  evidently  taken  to  discharge  this 
very  judgment,  because  the  bankrupt  owed  practically  nothing  be- 
sides. There  would  be  little  use  in  bringing  actions  of  this  char- 
acter if  the  judgment  obtained  might  be  speedily  discharged  by  go- 
ing through  the  form  of  bankruptcy  proceedings.  This  i^onld  not 
be  encouraged. 

Motion  denied,  with  |10  costs. 
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In  re  ARMSTRONG  et  al. 

(Supreme  Court  Special  Term,  New  York  County.    June,  1901.) 

1.  ExEccTioN — Lkavk  to  Issue — Application. 

On  an  application  for  leave  to  Issue  execution  five  years  after  entry 
of  final  Judgment,  the  court  will  not  go  beyond  the  Judgment,  or  Inquire 
into  Its  validity,  and  the  Judgment  debtor  cannot  bt  permitted  to  show 
that  no  summons  was  ever  served  upon  bim. 
2;  Samb— Death  op  Ohk  PiiAiuTipp. 

Where  a  firm  recovered  Judgment  on  a  debt  due  it,  and  thereafter  one 
of  the  partners  died,  the  executrix  of  the  deceased  partner  may  Join 
with  the  sorvlvor  in  application  for  leave  to  issue  execution  after  five 
years. 

.  Application  of  Harriott  W.  Armstrong  and  others  for  leave  to  is- 
sue  execution.    Motion  granted. 

Dexter,  Osborne  &  Gillespie,  for  the  motion. 
Hawea  &  Judge,  opposed. 

OILDEKSLEEVE,  J.  On  or  about  the  20th  of  May,  1884,  in  the 
district  court,  the  petitioner  herein,  Harriott  W.  Armstrong,  and  one 
Julian  McAllister  recovered  a  judgment  for  $44:.(>G  against  one  Alfred 
Hopcraft  and  one  George  W.  Hopping.  Said  judgment  was  docketed 
in  the  oflSce  of  the  county  clerk  of  Xew  York  county  on  or  about  Oc- 
tober 7,  1886,  but  no  execution  has  ever  been  issued  on  the  said  judg- 
ment. Thereafter  the  said  Julian  McAllister  died,  and  Amelia  H. 
McAllister  was  appointed  the  executrix  of  his  estate,  duly  qualified 
as  such,  and  is  now  the  sole  acting  executrix  of  the  estate  of  the  said 
judgment  creditor,  Julian  McAllister,  deceased.  The  said  Harriott 
W.  Armstrong  and  the  said  Amelia  H.  McAllister,  as  such  executrix, 
make  this  motion  for  leave  to  issue  an  execution  on  said  judgment. 
The  only  one  of  the  judgmeut  debtors  who  has  received  notice  of  this 
motion  is  George  W.  Hopping.  It  appears  from  the  aflBdavit  of  plain- 
tiffs' attorney  that  an  execution  was  issued  under  the  district  court 
judgment  by  the  marshal  against  the  judgment  debtor  Hopcraft  in 
May,  1884,  and  returned  unsatisfied  in  June,  1884.  In  opposition  to 
this  motion  the  said  Hopping  swears  that  be  never  heard  of  Harriott 
W.  Armstrong  or  of  Julian  McAllister,  and  was  never  served  with 
sunmions,  complaint,  or  other  process  in  any  action  in  which  they 
were  plaintiffs.  He  admits  that  he  was  once  in  partnership  with 
one  Alfred  Hopcraft,  but  dissolved  partnership  on  or  about  April  1, 
1884,  about  a  month  and  a  half  before  the  entry  of  the  judgment  in 
the  district  court  above  referred  to.  He  further  swears  that  no  de- 
mand was  ever  made  upon  him  for  payment  of  this  judgment,  but 
says  that  he  has  no  objection  to  an  execution  being  issued  against 
the  property  of  the  firm  of  Hopcraft  &  Co.,  although  he  strongly  ob- 
jects to  any  execution  against  himself  individually.  He  swears  that 
Hopcraft,  upon  the  dissolution  of  the  partnership  in  April,  1884,  con- 
tinued the  business  and  assimied  all  the  debts  and  liabilities.  He 
says  he  has  been  in  business  in  this  city  continuously  for  30  years, 
and  that  petitioners  could  have  found  him  before  now,  and  are  guilty 
of  laches  in  making  this  motion.    The  transcript  of  judgment  hand- 
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ed  up  with  the  papers  indicates  on  its  face  tliat  it  was  a  jadgment 
against  the  said  Hopcraft  and  Hopping  individually,  and  not  merely 
as  co-partnera.    The  petitioners  admit  that  execution  has  already 
been  issued  against  Hopcraft,  and  now  ask  only  that  it  be  issued 
against  Hopping.    I  am  inclined  to  follow  the  authority  of  Lee  v. 
Watkins,  3  Abb.  Frac.  243,  and  hold  that  the  court  should  not,  on 
this  application,  go  behind  the  judgment  or  inquire  into  its  validity. 
and  that  the  judgment  debtor  cannot  here  be  heard  to  show  that  no 
summons  was  ever  served  upon  him  in  the  action.    While  the  judg- 
ment remains  on  record,  tiie  court  should  go  no  further.    If  the  state- 
ment of  the  defendant  is  true,  he  is  not  without  his  remedy.    He  can 
apply  to  have  tte  judgment  declared  a  nullity  as  against  him,  but  I 
cannot  entertain  that  application  on  this  motion.    As  the  judgment 
is  now  a  valid  and  conclusive  record,  and  as  it  has  not  been  satisfied, 
the  application  of  the  plaintiffs  to  issue  execution  should  be  granted, 
without  prejudice  to  the  defendant  to  take  any  steps  with  regard  to 
the  judgment  that  he  may  be  advised.    Section  J.933  of  the  C^e  pro- 
vides that  a  judgment  against  joint  debtors,  as  against  a  defendant 
not  summoned,  is  evidence  only  of  the  extent  of  the  plaintifiTs  de- 
mand after  the  liability  of  that  defendant  has  been  established  by 
other  proof.    Section  1932  provides  that  where  two  or  more  defend- 
ants are  jointly  liable,  and  the  summons  is  not  served  on  all,  the 
plaintiff  may  proceed  against  the  one  served,  unless  the  court  other- 
wise directs,  and  may  enter  judgment  against  all  the  defendants 
jointly  indebted.    Sections  1934  and  1985  provide  that  the  execution 
in  such  a  case  must  issue  in  form  against  all  the  defendants,  but  the 
attorney  for  the  judgment  creditor  must  indorse  thereon  a  direction 
to  the  sheriff  containing  the  names  of  the  defendants  not  summoned, 
and  restricting  the  enforeement  of  the  execution  to  the  joint  per- 
sonal property  of  the  defendants  and  to  the  real  and  personal  prop- 
erty of  the  defendants  who  were  swnmoned.    In  the  case  at  bar  the 
plaintiffs  will  issue  the  execution  at  their  risk  and  peril  against  the 
property  of  the  defendant  Hopping  individually,  but,  as  I  l^ve  above 
stated,  I  do  not  think  the  court  can  go  into  that  qnestion  at  the  pres- 
ent time.    The  judgment  creditors,  according  to  their  attorney,  ob- 
tained the  judgment  while  they  were  co-partners  and  upon  a  co-part- 
nership debt,  and,  although  one  of  them  has  since  died  and  been  suc- 
ceeded by  an  executrix  on  this  application,  I  do  not  think  the  case  of 
Thurston  v.  King,  1  Abb.  Prac.  126,  decided  in  1854,  applies.    In  that 
case  the  sole  judgment  creditM*  died,  and  the  special  term  held  that 
the  executor  could  not  issue  execution,  but  should  bring  an  original 
action  on  the  judgment.    See,  also.  Code,  §  1376. 
Motion  granted! 

(35  Misc.  Bep.  390.) 

COLWELL   V.  TINKER. 

(Supreme  (Jonrt,  Special  Term,  New  York  Ctoanty.    Jane,  1901.) 

BANKROPTCT— DiBCHAROB— JCTDOMKNT  FOR    CRIUIITAI.   CJONVKHSATIOK. 

Under  Bnnkr.  Act  18&S,  |  17,  subd.  2.  providing  that  no  Judgment  shall 
be  vacated  by  a  dlscbarge  in  bankruptcy  where  the  Judgment  was  recov- 
ered in  an  action  for  willful  and  malicious  injuries  to  person  or  property 
of  another,  a  Judgment  recovered  agalust  one  for  criminal  conversation 
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With  plalntlCTB  wife,  who  thereafter  filed  a  petition  In  bankruptcy,  will 
not  be  vacated  by  the  discharge  of  tbe  bankrupt^  where  it  was  recoy- 
ered  in  an  action  by  tbe  creditor. 

Action  by  Frederick  L.  Colwell  against  Charles  A.  Tinker.  Judg- 
ment for  plaintiff.  Motion  by  defendant  to  vacate  the  judgment  on 
the  ground  of  a  discharge  in  bankruptcy.    Motion  denied. 

Nelson  Smith,  for  the  motion. 

Thomas  McAdam,  opposed. 

GILDEBSLEEVE,  J.    On  February  9, 1897,  the  plaintiff  recovered 
a  judgment  against  the  defendant  for  |50,000  for  criminal  conver- 
sation with  plaintiff's  wife.    The  defendant  here  moves  to  have 
said  judgment  canceled  and  discharged  of  record.    The  defendant 
swears  that  he  had  no  real  estate  at  the  time  of  the  entry  of  the 
judgment,  and  has  not  had  any  interest  in  real  estate  since  such 
recovery,  and  that  the  judgment,  therefore,  is  no  lien  upon  any  real 
estate.    On  the  13th  of  September,  1899,  defendant  filed  a  petition 
for  adjudication  in  bankruptcy.    The  plaintiff  objected  to  the  dis- 
charge of  defendant  in  bajikruptcy  on  the  ground  that  the  only 
creditor  of  the  bankrupt,  as  shown  by  the  schedules,  was  the  plain- 
tiff, the  owner  of  the  aforesaid  judgment,  and  that  said  judgment 
was  recovered  in  an  action  involving  the  willful  and  malicious  in- 
jury to  the  person  or  property  of  another,  and  therefore  came  under 
the  exceptions  enumerated  in  subdivision  2  of  section  17  of  the 
bankruptcy  act,  and  was  in  consequence  not  a  debt  from  which  de- 
fendant could  be  discharged.    The  objections  of  plaintiff  were  duly 
considered  and  overruled  by  Judge  Brown  on  or  about  January  27, 
1900,  and  on  February  2,  1900,  an  order  of  the  district  court  of  the 
United  States  for  this  district  was  duly  entered  discharging  the 
defendant  from  all  debts  which  existed  on  September  13,  1899,  the 
date  of  the  filing  of  the  petition  for  adjudication  in  bankruptcy, 
"excepting  such  debts  as  are    by  law  excepted  from  the  operation 
of  a  discharge  in  bankruptcy."    Section  1268  of  the  Code  provides 
that,  at  any  time  after  one  year  has  elapsed  since  a  bankrupt  was 
discharged  from  his  debts  under  the  bankruptcy  act,  he  may  apply, 
upon  proof  of  his  discharge,  to  the  court  in  which  a  judgment  was 
rendered  against  him,  for  an  order  directing  the  judgment  to  be 
canceled  and  discharged  of  record,  and,  if  it  appears  that  he  has 
been  discharged  from  the  payment  of  that  judgment  or  the  debt  upon 
which  it  was  recovered,  such  order  must  be  granted.    Section  17, 
subd.  2,  of  the  bankruptcy  act  provides  that  the  discharge  shall  not 
release  the  bankrupt  from  judgments  in  actions  for  willful  and  ma- 
licious injuries  to  the  person  or  property  of  another.    The  plaintiff 
claims  tlmt  the  decision  of  Judge  Brown  overruling  plaintiff's  ob- 
jections to  the  discharge  of  defendant  does  not  render  the  question 
of  defendant's  discharge  from  the  said  judgment  res  adjudicata,  for 
the  reason  that  in  his  opinion  the  federal  judge  stated  that  the  dis- 
charge would  be  operative  against  other  debts,  whether  enumerated 
or  not,  and  that  jurisdiction  did  exist,  and  that  he  declined  to  pass 
on  the  question  whether  the  plaintiff's  judgment  herein  was  dis- 
chargeable or  not.    Tbe  opinion  is  not  handed  up  on  this  motion, 
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but  this  statement  of  the  plaintiff's  counsel  appears  to  be  conceded 
by  his  adyersary,  so  I  will  accept  it  as  true.    The    question,  there- 
fore, which  I  am  here  called  upon  to  decide,  is  whether  an  action 
for  criminal  conversation  is  one  for  "willful  and  malicious  injuries 
to  the  person  or  property  of  another."    It  is,  of  course,  not   pre- 
tended that  Tinker,  in  forming  his  culpable  relations  with   Mr& 
(llolwell,  was  actuated  merely  by  "a  willful  and  malicious"  desire 
to  injure  Colwell;  nor,  indeed,  is  there  any  positive  reason  for  be- 
lieving that  such  a  motive  played  any  part  in  the  matter.    It  naay 
well  be  said,  however,  that  it  was  a  ".willful  injury,"  as  it  was  not 
done  inadvertently.    It  was  an  injury  to  the  person  of  Colwell,  in 
the  sense  that  his  peace  of  mind  and  happiness  were  greatly  dam- 
aged by  the  loss  of  his  wife's  affections.    Code  Civ.  Proc.  §  3343, 
Bubd.  9.    It  was  also  an  injury  to  the  property  of  Colwell.    A  hus- 
band has  a  right  to  the  services  of  his  wife,  while  they  live  together 
and  she  is  not  engaged  in  a  separate  business,  and  he  also  has  a 
right  to  her  society  and  comfort.    Tinker,  by  his  seduction  of  Mrs. 
Colwell,  has  deprived  Colwell  of  the  services,  comfort,  and  society 
of  his  wife.    We  have,  therefore,  unquestionably,  a  willful  injury 
to  the  person  and  property  of  another.    But  was  that  injury  mali- 
cious?   As  I  have  above  intimated,  there  is  no  proof  of  actual 
malice.    But  was  there  constructive  malice?    "Malice"  has  been 
defined  as  a  disregard  of  social  duty  and  of  the  rights  of  others. 
Graham  v.  Association,  98  Tenn.  48,  37  S.  W.  995.    The  term  "mal- 
ice," as  applied  to  torts,  such  as  criminal  conversation,  does  not  nec- 
essarily mean  that  which  must  proceed  from  a  spiteful,  malignant, 
or  revengeful  disposition,  but  a  conduct  injurious  to  another,  though 
proceeding  from  an  ill-regulated  mind  not  sufflciently  cautious  be- 
fore it  occasions  an  injury  to  another.    As  defined  by  Judge  Brown 
in  the  case  of  U.  S.  v.  Reed  (C.  C.)  86  Fed.  309: 

"Malice  consists  In  one's  -willful  doing  of  an  act,  or  willful  neglect  of  a 
known  obligation,  which  he  knows  Is  liable  to  Injure  another,  regardless  of 
the  consequences;  and  a  malignant  spirit  or  a  specific  intention  to  hurt  a 
particular  individual  is  not  an  essential  element" 

It  seems  to  me  that  the  judgment  which  defendant  here  seeks 
to  have  vacated  was  recovered  in  an  action  founded  upon  willful 
and  malicious  injuries  to  the  person  and  property  of  another.  It 
was,  therefore,  under  the  provisions  of  section  17,  subd.  2,  of  the 
bankruptcy  act,  not  affected  by  defendant's  discharge  in  bankruptcy. 
Motion  denied,  with  |10  costs. 

Motion  denied,  with  flO  costs. 


(35  Misc.  Rep.  821.) 

SARGENT  ▼.  BOARD  OP  EJDtrOATION  OP  CITT  OP  ROCHESTER  et  aL 

(Supreme  Court,  Special  Term,  Monroe  County.    June,  1901.) 

L  CoNSTiTDTiOKAL  Law— Obphan  Asylumb— Mdnicipal  Aid. 

An  orphan  asylum  wherein  the  inmates  are  instructed  as  an  Incident 
of  their  care,  but  where  no  religious  instructions  are  given  during  school 
hours,  held  not  within  Const,  art  9,  §  4,  forbidding  the  state  or  any 
subdiyislon  thereof  from  aiding  or  maintaining  a  "school  or  institutioD 
of  learning"  in  which  any  denominational  tenet  or  doctrine  la  taught 
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8.  Sams— Sat.abies  of  Teachers. 

Const  art  8,  |  14,  provides  that  nothing  in  the  constitution  sball  pre- 
vent any  county,  city,  or  town  from  providing  for  the  snpport  and  edu- 
cation of  Inmates  of  orpiian  asylums.  The  consolidated  school  law 
(Laws  1894,  c.  656,  tit  15,  art  12)  provides  that  the  schools  of  incor- 
porated orphan  asylums  may  participate  In  the  distribution  of  school 
moneys,  subject  to  rules  and  regulations  of  common  schools  in  the 
cities  or  districts  In  which  the  money  Is  applied;  they  to  remain  under 
the  Immediate  management  and  direction  of  such  orphan  asylum  socie- 
ties, as  before  the  passage  of  the  act  Held  to  authorize  the  board  of 
education  in  a  city  in  which  such  an  asylum  is  located  to  pay  salaries 
of  teachers  of  such  asylum  out  of  moneys  raised  by  the  city  by  direct 
taxation. 

Action  by  James  Sargent  against  the  board  of  edacation  of  the 
oitj  of  Rochester  and  others  for  an  injunction.    Denied. 

David  N.  Salisbnrj,  for  the  motion. 

James  M.  E.  O'Grad.v  and  Porter  M.  French,  opposed. 

RICH,  J.  He  plaintiff  brings  this  action,  as  a  taxpayer  of  the 
city  of  Rochester,  to  restrain  its  board  of  education  and  its  financial 
ofiicers  from  paying  the 'salaries  of  four  teachers  of  the  St.  Mary's 
Boys'  Orphan  Asylum  of  said  city.  It  appears  that  this  orphan 
asylum- was  incorporated  in  December,  1864,  for  the  "maintenance 
and  tuition  of  orphan  children  of  the  male  sex,  and  in  particular 
the  male  orphan  children  of  soldiers  who  have  lost  their  lives  in  the 
service  of  the  United  States";  that  said  corporation  is  the  successor 
of  a  similar  corporation  which  had  been  in  existence  in  Rochester  for 
many  years;  that  since  its  incorporation  the  city  of  Rochester, 
through  its  board  of  education,  has  contributed  to  said  corporation 
for  the  purpose  of  the  secular  education  of  the  orphans  under 
the  charge  of  said  asylum;  that  such  secular  education  corresponds 
to  and  is  the  same  as  that  furnished  to  children  of  like  age  in 
the  public  schools  in  the  city  of  Rochester, — the  same  system  of 
grades,  the  same  course  of  study,  the  same  text-books,  the  same 
examinations,  and  the  same  hours  of  study  being  submitted  to 
and  made  use  of  in  the  secular  education  of  the  inmates  of  said 
asylum;  that  under  the  rules  of  said  asylum  no  denominational 
tenet  or  doctrine  is  taught  or  religious  instruction  imparted  in 
said  asylum  during  the  hours  of  school  prescribed  by  the  rules 
and  regulations  of  the  board  of  education  of  the  city  of  Roch- 
ester. It  further  appears  that  the  four  teachers  whose  salaries  it  is 
sought  by  this  action  to  cut  off  have  been  in  the  employ  of  the  board 
.of  education,  one  for  13  years,  one  11  years,  one  8  years,  and  one  3 
years;  that  all  of  these  teachers  are  educated  and  experienced  teach- 
ers. It  further  appears  that  said  asylum  is  subject  to  visitation  by  the 
state  board  of  charities,  and  that  inmates  of  said  asylum  are  received 
and  maintained  pursuant  to  rules  established  by  the  state  board  of 
charities.  It  will  thus  be  seen  that  there  has  been  an  acquiescence  of 
nearly  40  years  on  the  part  of  those  in  authority  with  the  present 
method  of  imparting  instruction  to  the  orphan  children  committed  to 
the  charge  of  this  institution,  and  this  has  not  been  without  author- 
ity, both  legislative  and  judicial.    The  legislature  in  1850  passed  an 
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act  for  the  better  education  of  the  children  in  the  several  orphan 
asylums  iu  this  state,  in  which  it  ia  provided  that: 

"The  schools  of  the  several  Incorporated  orphan  asylums  within  this  state 
other  than  those  In  the  city  of  New  York,  shall  participate  in  the  distriba- 
tlon  of  the  school  moneys,  in  the  same  manner,  and  to  the  same  extent.  In 
proportion  to  the  number  of  children  educated  therein,  as  the  common 
schools  in  their  respective  cities  or  districts." 

It  was  held  bj  the  Monroe  general  term  in  1867,  in  the  case  of  St. 
Patrick's  Orphan  Asylum  v.  Board  of  Education  of  City  of  Hoch- 
ester,  3i  How.  Prac.  227,  that  this  act  was  constltntional  so  far  as  it 
applied  to  moneys  raised  by  taxation  in  the  city  of  Socheater,  bat 
that  the  constitution  might  interfere  with  the  use  of  any  of  the  com- 
mon-school fund  held  and  disbursed  by  the  state,  inasmuch  as  orphan 
asylums  are  not  common  schools,  within  the  meaning  of  the  consti- 
tution. It  does  not  appear  in  this  case  that  the  aalariea  for  these 
teachers  are  paid  out  of  the  common-school  fund.  On  the  contrary, 
it  appears  that  the  funda  out  of  which  these  salaries  are  paid  ^ere 
raised  by  direct  taxation  upon  the  property  aasesBed  in  the  city  of 
Rochester.  The  act  of  1850  has  been  incoiTporated  into  the  consol- 
idated school  law,  now  in  force  (Laws  1894,  c.  556,  tit  15,  art.  12), 
which  reads  as  follows: . 

"The  schools  of  the  several  Incorporated  orphan  asylum  societies  in  tbia 
state,  other  than  those  in  the  city  of  New  York,  shall  participate  in  the  dis- 
tribution of  the  school  moneys,  in  the  same  manner  and  to  the  same  extent, 
in  proportion  to  the  number  of  children  educated  therein,  as  the  common 
schools  in  their  respective  cities  or  districts.  The  schools  of  said  societies 
shall  be  subject  to  the  rules  and  regulations  of  the  common  schools  in  satb 
cities  or  districts,  but  shall  remain  under  the  Immediate  management  and 
direction  of  the  said  societies  as  heretofore." 

We  have,  then,  direct  legislative  authority  for  the  present  method 
of  imparting  instruction  to  the  inmates  of  this  orphan  asylum.  The 
plaintiff,  however,  contends  that  the  payment  of  the  funds  of  the  city 
for  teaching  in  such  school  is  in  violation  of  section  4  of  article  9  of 
the  constitution.    That  section  provides  that: 

"Neither  the  state  nor  any  subdivision  thereof,  shall  use  Its  property  or 
credit  or  any  public  money,  or  authorize  or  permit  either  to  be  used,  directly 
or  indirectly,  in  aid  or  maintenance,  other  than  for  examination  or  inspec- 
tion, of  any  school  or  institution  of  learning  wholly  or  In  part  under  the  con- 
trol or  direction  of  any  religious  denomination,  or  In  which  any  denomina- 
tional tenet  or  do<^ne  Is  taught." 

The  first  question  is,  therefore,  is  an  orphan  asylum  a  '^Ghool  or 
institution  of  learning,"  within  the  meaning  of  this  section?  It  is 
plain  that  sections  1  to  4  of  article  9  have  reference  to  the  pablic- 
school  system  of  the  state,  and  that  the  phrase  "school  or  inatitntion 
of  learning"  must  be  considered  with  reference  thereto.  In  defining 
an  institution,  regard  must  be  had  to  its  main  and  essential  fea- 
tures. An  orphan  asylum  is  organized  mainly  as  a  shelter — a  home 
— ^for  fatherless  and  motherless  children.  It  takes  the  place  of  a 
home  to  them,  and  the  state  steps  in  and  says  it  will  supply  them 
the  same  instruction  as  the  common  schools  o£i:er  to  more  fortunate 
children.  The  instruction  given  is  incidental  to  the  main  parpose 
of  the  asylum.    So  it  has  been  held  that  an  orphan  asylum  was  not  a 
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conunon  school.  People  v.  Board  of  Education  of  City  of  Brooklyn, 
13  Barb.  400;  St.  Patrick's  Orphan  Asylum  v.  Board  of  Education  of 
City  of  Bochester,  34  How.  Prac.  2SfI.  If  an  orphan  asylum  is  not  a 
school  or  institution  of  learning,  this  provision  of  the  constitution 
does  not  apply,  and  section  14  of  article  8  does  apply.  For  that  sec- 
tion provides  that: 

"Nothing  In  the  constitution  shall  prevent  any  county,  city,  town  or  village 
from  providing  for  the  care,  support,  maintenance  and  secular  education  of 
Inmates  of  orphan  asylums,  homes  for  dependent  children  or  correctional 
institutions  whether  under  public  or  private  control."  . 

Upon  this  view,  there  is  no  conflict  between  the  two  sections  of  the 
constitution  referred  to.  This  construction  agrees  with  the  opinions 
Mr.  Choate  and  Mr.  Boot  expressed  in  the  constitutional  convention 
of  1894,  and  with  the  dicta  of  the  court  of  appeals.  People  v.  Fitch, 
154  N.  Y.  14,  47  N.  E.  983,  88  L.  B.  A.  591;  People  v.  C!omptroller 
of  CJity  of  Brooklyn,  152  N.  Y.  399,  46  K  E.  852.  I  think,  also,  that 
the  board  of  education  is  the  agent  of  the  city  of  Bochester,  intrusted 
with  one  branch  of  the  city's  work,  and  that  when  the  constitution, 
in  section  14  of  article  8,  savs  that  nothing  shall  prevent  a  city  from 
providing  for  the  secular  education  of  inmates  of  orphan  asylums,  it 
means  that  the  proper  boards,  officers,  or  agents  of  such  city  should 
have  the  charge  of  providing  such  education.  A  city  necessarily  acts 
through  boards  and  officers  who  have  charge  of  definite  spheres  of 
action,  and,  where  a  statute  or  constitutional  provision  applies  to  a 
city  as  a  whole,  it  must  likewise  apply  to  all  of  its  departments. 

It  is  also  contended  by  the  plaintiff  that,  inasmuch  as  the  board  of 
education  derives  its  power  from  that  part  of  the  charter  passed  in 
1898  known  as  the  "Dow  Law"  (chapter  660),  there  is  no  authority 
in  that  law  for  payments  to  teachers  in  orphan  asylums.  I  think, 
however,  that,  inasmuch  as  that  law  makes  the  power  of  the  board 
of  education  subject  to  the  general  statutes  of  the  state  (section  126), 
the  provision  of  the  consolidated  school  law  in  reference  to  orphan 
as}-lums  referred  to  above  applies  to  said  board  of  education,  and  it 
has  power  to  provide  for  teachers  in  said  asylums.  It  follows,  also, 
that,  if  the  acts  of  the  board  of  education  in  employing  heretofore  the 
four  teachers  who  are  made  defendants  were  lawful,  then  said  teach- 
ers were  in  the  employ  of  the  board,  and  are  protected  by  section  140 
of  the  Dow  law,  which  exempts  such  teachers  from  the  conditions  as 
to  qualifications  or  eligibility  imposed  by  that  act.  The  motion  for 
aji  injunction  should  therefore  be  denied,  with  flO  costs. 

Motion  denied,  with  f  10  costs. 


(36  Misc.  Rep.  418.) 

BEBOHER  V.   PRESS  PUB.   CO. 

(Supreme  Court  Trial  Term,  Kings  County.    July,  1001.) 

LiBBL— Ykbdict— Sbttikg  Asidk 

In  an  action  for  libel,  plaintiff  recovered  Judgment.  The  libel  charged 
plaintiff  with  having  kept  his  aged  father's  securities.  On  appeal  the 
appellate  diylslon  decided  that  the  trial  Justice  should  have  directed  a 
verdict  for  defendant,  that  the  Innuendo  charged  in  the  complaint  was 
in8u£9cient,  and  that  the  publication  was  not  libelous.    On  a  second  trial 


Digitized  by 


Google 


958  71  NEW  YORK  SUPPLEMENT  (Sop-    Ct. 

and  106  New  York  State  Reporter 
the  Justice  Instrncted  the  Jury  that,  If  the  charge  was  made  and  was 
false,  plalntift  bad  a  right  of  action,  and  authorized  them  to  find  that 
the  innuendo  stated  Id  the  complaint,  if  necessary,  charged  larc0iy. 
The  Jury  found  for  the  defendant.  Held,  that  the  verdict  would  not  be 
set  aside  as  the  jury  must  have  found  the  publication  was  not  Ubeloos. 
or  that  the  facts  proved  justlfled  the  charge. 

Action  by  Eugene  F.  Beecher  against  the  Press  Publishing  Com- 
pany.   Verdict  for  defendant.    Motion  to  set  aside  denied. 

H.  S.  Worthley,.  for  plaintiff. 

Bowers  &  Sands  (J.  W.  Qerard  and  M.  L.  Towns,  of  counsel),  for 
defendant. 

BUSSELL,  J.  Tbe  plaintiff  moves  to  set  aside  the  verdict  of  the 
jury  rendered  for  the  defendant  in  his  action  for  libel  on  account 
of  a  publication  in  the  New  York  World.  On  a  previous  trial  a 
verdict  was  given  for  the  plaintiff  for  f4,000.  This  verdict  was  set 
aside  and  a  new  trial  directed  on  appeal  by  the  appellate  division. 
Boecher  v.  Publishing  Co.,  60  App.  Div.  537,  69  N.  Y.  Supp.  895.  The 
appellate  division  held  that,  as  the  trial  justice  charged  the  jnry 
that  the  article  was  not  libelous  per  se,  he  should  have  directed  a 
verdict  for  the  defendant;  that  the  innuendo  charged  in  the  com- 
plaint, being  one  which  could  not  be  drawn  from  the  article,  was 
insufBcient;  and,  at  the  close  of  the  opinion,  approved  the  principle 
as  applicable  to  the  case  that  the  publication  was  not  a  libel  per  ae. 
Accordingly  it  became  a  serious  question  for  the  trial  court  upon 
the  new  trial  as  to  whether,  under  the  rules  laid  down  by  the  ap 
pellate  division,  the  case  should  go  to  the  jury  at  all.  •  But  it  seemed 
better  by  the  court  to  take  the  verdict  of  the  jury,  in  order  to  eod 
the  litigation,  if  possible.  In  rendering  their  verdict  the  jury  must 
have  found  that  the  article  was  not  libelous,  or  that  whatever  was 
hurtful  to  the  real  character  of  the  plaintiff  was  justified  by  the 
facts  proved  upon  the  trial.  Therefore,  it  would  be  in  derogation 
of  the  decision  of  the  appellate  division  to  set  aside  a  verdict  for 
the  defendant,  and  thus  rule  that,  as  a  matter  of  law,  the  juiy 
should  have  found  some  damages  by  way  of  compensation  for  a  sub- 
stantial injury  to  the  real  character  of  the  plaintiff  in  the  publicar 
tion  of  the  article. 

The  publication  waa  made  in  the  World,  November  14,  1899,  and 
is  as  follows: 

"EDWARD   BBEOHBR'S  BIG   HEART. 

"There  were  many  who  regarded  old  Dr.  Edward  as  the  best  and  greatest 
of  the  Beecher  family, — the  biggest-hearted  and  broadest-minded.  Fifteen 
of  these  admirers,  Including  the  Rev.  R,  R.  Meredith,  pastor  of  the  Tomklns 
Avenue  Congregational  Church,  and  S.  V.  White,  of  Wall  street  fame,  gave 
one  hundred  dollars  each,  annually,  to  Dr.  Beecher's  support  At  that  time, 
early  in  the  '90*8,  the  only  Inmates  of  the  Beecher  house.  In  Macon  street, 
were  the  doctor,  his  wife,  and  their  adopted  daughter. 

"EUGENE  P.  BEECHER. 

"Eugene  P.  Beecher,  a  younger  son,  married  a  wealthy  Brooklyn  girl,  and 
lived  iu  a  handsome  house  in  Brooklyn.  Frederick  W.  Beecher,  the  elder 
brother,  was  at  that  time  a  Presbyterian  minister  presiding  over  a  church 
In  the  northern  part  of  the  state.    'Come  to  see  me  at  once,'  wrote  the  old 
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doctor  to  Dr.  Meredith  one  day.  1  am  In  sore  trouble  and  need  your  advice.' 
Dr.  Meredith  lived  at  No.  97  McDonough  street,  only  a  short  distance  from 
Dr.  Beecher's  house.  Within  ten  minutes  of  the  receipt  of  this  alarming 
message  the  kindly  pastor  of  Tomkins  Avenue  Congregational  Church'  was 
with  his  old  friend.  Dr.  Beecher  then  explained  that  his  son  Eugene  had 
obtained  possession  of  certain  valuable  securities  belonging  to  him,  and  had 
refused  to  return  them.  Investigation  revealed  the  fact  that  Dr.  Beecher 
had  fallen  heir  to  considerable  property.  Including  the  Macon  street  house, 
on  the  death  of  a  relative. 

"BUGBNB  RKTURNBD  SBOURITIBa. 

"Dr.  Meredith  handled  Eugene  Beecher  without  gloves.  In  a  letter  to  the 
young  man,  Dr.  Meredith  gave  him  a  choice  of  alternatives  in  words  like 
these:  'Return  those  securities  to  your  father  within  twenty-four  hours,  or 
get  out  of  Brooklyn.  You  can't  keep  them  and  continue  to  live  in  this  city, 
where  your  family  has  held  an  honorable  and  distinguished  position.'  The 
securities  were  returned.  They  were  all  turned  over  to  S.  V.  White,  who 
handled  them  to  the  best  advantage  for  Dr.  Edward  Beecher,  releasing  the 
faithful  coterie  from  further  donations." 

The  coort,  npon  the  second  trial,  left  it  substantially  to  the  jury 
to  say  whether  the  article  intended  to  charge,  so  that  people  of 
ordinary  comprehension  would  so  understand  it,  that  the  plaintiff 
bad  kept  possession  of  his  aged  father's  securities  in  a  dishonorable 
way,  and  that,  if  such  was  the  fair  import  of  the  article,  the  state- 
ments and  suggestions,  if  untrue,  afforded  a  right  of  action,  be- 
cause the  sting  to  character  may  thus  be  as  assuredly  inflicted  as 
by  a  more  bold  and  direct  assertion.  The  court  also  allowed  the 
juiy  to  find,  if  an  innuendo  in  the  complaint  was  necessary  at  all, 
that  the  one  stated  in  the  complaint,  that  the  crime  of  larceny  was 
intended,  as  the  greater  included  the  less,  would  cover  a  milder 
charge  of  the  same  generic  character,  and  also  that  under  our  sys- 
tem of  pleading,  based  npon  the  cardinal  idea  of  having  the  facts 
pleaded,  and  allowing  the  inferences  from  those  facts  to  be  drawn 
by  the  silent  operation  of  the  law,  an  innuendo  was  of  little  use, 
provided  the  fair  and  natural  import  of  the  words  of  the  libelous 
article  brought  the  minds  of  the  readers  to  the  hurtful  conclusion. 
Otherwise  we  would  magnify  the  force  of  a  pleading  beyond  its  real 
reason  and  occasion,  and  put  technical  rnles,  however  hoary  they 
had  grown  by  age,  above  the  results  of  substantial  justice.  It  will 
thus  be  seen  that  the  trial  court  went  as  far  as  proper  deference 
to  the  opinion  of  the  appellate  division  would  allow,  and  that  the 
jnry  has  prononnced  against  the  plaintiff  in  his  claim  that  substan- 
tial hurt  has  come  to  him  by  this  article.  I  cannot  hold  there  was 
no  defense  except  a  diminution  of  damages. 

After  the  serious  consideration  of  the  evidence  relating  to  a 
charge  of  substantial  injury  to  character,  it  would  be  grotesque 
to  give  deliberate  attention  to  a  claim  for  six  cents  damages  and 
six  cents  costs  on  the  plea  of  the  right  to  a  nominal  verdict,  nor  do 
I  understand  that  counsel  for  the  plaintiff  asks  that  this  court  shall 
do  so.    Motion  for  new  trial  denied. 

Motion  denied. 
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PBOPLB  ex  reL  KUBFBK  t.  STIPREMB  TBiNT  OP  THH  MACCABBES  OP 

THE  WORLD. 

(Supreme  Conrt,  Special  Term,  Momroe  Countj.    July,  lOOL) 

ItirrDAL  Bbhbfit  Ihsurakcb— EuorBii.iTT  to  Membership. 

A  director  of  a  corporation  engaged  In  manufacturing  and  selllnK  malt 
liquors  l8  eligible  to  membership  in  a  fraternal  order  under  a  by-law 
providing  that  no  person  who  Is  engaged  as  "principal,  agent,  or  serv- 
ant" In  the  manufacture  or  sale  of  malt  liquors  shall  become  a  member, 
as  a  director  is  In  no  sense  such  a  principal,  agent,  or  servant  tn  tbe 
transaction  of  tbe  business  of  his  corporation. 

Application  by  the  people,  on  the  relation  of  Frederick  (X  Kaefer, 
for  a  writ  of  mandamus  to  the  Supreme  Tent  of  the  Maccabees  of 
the  World.    Writ  granted. 

James  M.  E.  O'Grady,  for  relator. 
Love  &  Quackenbush,  for  respondent. 

NASH,  J.  The  qaestion  here  is  whether  the  relator  'Is  engagtid, 
either  as  principal,  agent,  or  servant,  in  the  manufacture  or  sale 
of  spirituous,  malt,  or  vinous  liquors  as  a  beverage."  The  relator 
is  a  stockholder  and  one  of  the  directors  of  the  Miller  Brewing 
Company,  a  corporation  engaged  in  the  manufactore  and  sale  of 
malt  liquors.  It  is  conceded  that  as  a  stockholder  of  the  corpora- 
tion the  relator  is  not  within  the  prohibition  of  section  142  of  the 
laws  of  the  Knights  of  the  Maccabees,  which  provides  that  no  per- 
son shall  be  eligible  to  membership  in  the  order  who  is  engaged, 
either  as  principal,  agent,  or  servant,  in  the  manufacture  or  sale 
of  spirituous,  malt,  or  yiuous  liquors  as  a  beverage,  '^he  indi- 
vidual shareholders  of  a  corporation  aggregate  have  no  implied  au- 
thority to  represent  the  company  for  any  purpose,  or  to  interfere 
with  the  management  of  its  business  in  any  respect.  But  it  is  im- 
plied that  the  majority  present  at  a  regularly  called  shareholders' 
meeting  shall  exercise  a  general  supervisory  power  over  the  cor- 
porate afFairs,  and  shall  have  authority  to  appoint  tbe  board  of 
directors  or  other  agents  who  have  the  entire  management  of  the 
company's  business  in  their  charge."  Mor.  Priv.  C5orp.  §  503.  The  i 
directors  of  a  corporation  have  no  implied  authority  to  act  singly.  I 
They  can  act  only  as  a  board.  Either  all  must  be  present  at  a  | 
meeting,  or  the  meeting  must  be  called  in  a  regular  manner,  and  . 
all  the  directors  given  notice;  and,  in  the  latter  case,  if  a  majority 
assemble  they  may  act  by  a  majority  vote.  A  majority  of  the  di-  I 
rectors  form  a  quorum,  in  the  absence  of  a  different  regulation, 
and  a  majority  of  the  quorum  determine  the  action  of  the  board. 
Mor.  Priv.  Corp.  §  531.  A  director  has  no  greater  authority  or 
power  to  act  individually  for  a  corporation  than  a  stockholder.  A 
director  taking  part  in  meetings  of  the  directors  is  no  more  a  prin- 
cipal, agent,  or  servant  in  the  management  of  the  business  of  the 
coi-poration  than  is  a  stockholder  who  takes  part  in  the  meetings 
of  the  stockholders.  Neither  can  be  regarded  in  any  sense  as  a 
principal,  nor  as  agent  or  servant  in  the  transaction  of  the  busi- 
ness of  the  corporation.    If  it  was  intended  to  exclude  from  mem- 
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bersbip  the  directors  or  ofBcers  of  a  corporation  not  directly  en- 
gaged in  the  transaction  of  its  business,  the  bj-laws  should  have 
said  so.  If  there  were  an  ambiguity  in  the  phrase  defining  eligi- 
bility to  membership,  it  would  be  resolved  against  the  respondent. 
•But  there  is  none.  Within  the  well-settled  rules  applicable  to  the 
relations  existing  between  the  directors  and  the  body  corporate, 
the  relator,  individually,  in  his  capacity  as  director  of  the  Miller 
Brewing  Company,  cannot  be  regarded  as  either  a  principal  or  the 
agent  or  servant  of  the  corporation.  Findings  awarding  the  writ 
in  accordance  with  the  prayer  of  the  petition  may  be  submitted. 
Writ  granted. 

(35  Misc.  Rep.  34S.) 

MORROW  V.  McMAHON  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1801.) 

1.  ■Wii.L — CoKs-rRDCTioN— Lawful  Ibsub. 

Testator,  baring  a  living  sister,  E.,  and  descendants  of  five  deceased 
brotliers  and  sisters,  gave  a  third  of  his  income  of  his  residuary  estate 
to  his  wife  for  life;  the  remaining  two-thirds  to  be  divided,  one-sixth 
to  E.,  and  the  remaining  five-sixths  to  the  "lawful  issue"  of  such 
deceased  brothers  and  sisters.  On  the  death  of  E.  and  such  lawful  Issue 
the  share  of  the  Income  of  the  person  dying  was  to  be  divided  among 
the  remaining  beneficiaries.  The  trust  in  favor  of  his  wife  was  to  cease 
on  her  death,  and  the  residue  was  to  be  divided  between  E.,  if  living, 
and  the  "lawful  issue"  of  his  brothers  and  sisters  then  living,  their  heirs 
and  assigns.  On  the  death  of  E.  before  the  termination  of  the  trust, 
her  share  was  to  be  divided  among  the  other  beneficiaries.  Held,  that 
by  "lawful  issue,"  in  the  provision  as  to  income,  the  testator  meant 
children,  and  in  the  provision  as  to  the  corpus  of  the  estate  he  meant 
descendants. 

8.  Samb. 

There  is  no  inconsistency  In  construing  the  same  word  In  different 
senses  In  the  same   wilL 

8.  Samb— Estate  Acquirbd. 

Under  such  will  a  present  estate,  defeasible  by  death  before  the  ter- 
mination of  the  trust,  was  vested  in  the  issue  of  the  deceased  brothers 
and  sisters. 

4.  Dbath— Pkesdmptton. 

A  husband  left  his  family  in  1873  to  better  his  condition.  He  wrote 
to  his  wife  fre<iucntly  until  1876,  when  he  stated  that  he  was  in  a  hos- 
pital, very  ill,  and  did  not  expect  to  recover.  He  was  never  heard  from 
thereafter.  Bold,  that  he  would  be  presumed  to  have  died  seven  years 
after  1878. 

Action  by  Samuel  Morrow  against  Mary  McMahon  and  others  to- 
construe  a  will.    Judgment  rendered. 

W.  H.  Osborne,  for  plaintiff. 

F.  V.  Dobbins  and  Joseph  Garrison,  for  defendants. 

GILDERSLEEVE,  J.  The  object  of  this  suit  is  to  procure  a 
judicial  construction  of  the  will  of  William  McMahon,  and  an  ac- 
counting by  the  trustees  of  the  income  derived  from  the  estate. 
The  testator  died  in  October,  1898,  leaving  a  will,  which  has  been 
admitted  to  probate,  and  by  which,  after  certain  bequests,  he  gave 
the  rest  of  his  estate  to  his  executors,  in  trust,  to  receive  the  in- 
come thereof  during  the  life  of  his  wife,  Mary  McMahon,  and  apply 
71  N.Y.S.— «i 
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the  net  income  as  follows:    To  pay  one-third  thereof  to  his  widow 
for  her  life,  divide  the  remaining  two-thirds  into  six  equal  parts, 
and  pay  one-sixth  thereof  to  bis  sister  Eliza  Thompson,  and  one- 
sixth  to  the  "lawful  issue"  of  each  of  his  deceased  brothers,  John 
and  Samnel,  and  his  deceased  sisters,  Ann  Morrow,  Maggie  England, ' 
and  Caroline  May,  per  stirpes.    In  case  of  the  death  of  the  testa- 
tor's sister  Eliza,  or  of  all  the  lawful  issue  of  any  of  his  deceased 
brothers  and  sisters  above  named,  the  share  of  the  person  or  per- 
sons so  dying  was  to  become  a  part  of  the  net  income,  and  be  di- 
vided among  all  the  remaining  beneficiaries  of  the  will,  viz.  £liza 
and  the  lawful  issue  of  his  deceased  brothers  and  sisters,  in  the 
same  proportions.    Upon  the  death  of  the  testator's  wife,  the  trust 
was  to  cease,  and  he  then  gave  and  devised  all  the  residue  of  his 
estate  to  his  sister  Eliza,  if  then  living,  and  to  the  "lawful  issue" 
of  his  deceased  brothers  and  sisters  above  named,  then  living,  per 
stirpes,  "their  heirs  and  assigns,  forever."    In  case  his  sister  Eliza 
should  die  before  the  termination  of  the  trust,  her  share  was  to 
be  divided  among  the  surviving  beneficiaries,  the  same  as  named 
above,  in  like  proportions  as  the  principal  devise,  and  the  testator 
BO  gave  and  devised  the  same.    In  case  of  the  death  of  all  the  issue 
of  any  of  the  testator's  deceased  brothers  and  sisters  above  named 
before  the  termination  of  the  trust,  the  share  which  such  issue 
would  have  taken  was  to  be  divided  among  the  surviving  benefi- 
fiaries  in  like  proportions  as  the  iwincipal  devise,  and  he  so  gave 
and  devised  the  same.    This  states  the  substance  of  the  will  in 
question.    The  testator's  widow  is  still  living.    His  sister  Eliza 
Thompson  died  before  the  testator,  though  on  the  same  day.     So 
that,  all  the  other  brothers  and  sisters  of  the  testator  having  died 
before  he  made  his  will,  there  were  left  at  his  death  only  the  chil- 
dren of  his  brothers  and  sisters  and  their  descendants.    The  plain- 
tiff is  the  son  of  James  Morrow  and  the  grandson  of  Ann  Morrow, 
a  sister  of  the  testator.    He  claims  that  his  father  is  dead;   that 
he  is  of  the  "lawful  issue"  of  the  testator's  sister  Ann  Morrow,  and 
therefore  entitled  to  share  in  the  income  of  the  estate  now.  and 
at  the  death  of  the  testator's  widow  in  the  residue  of  the  estate, 
if  he  shall  then  be  living.    The  claim  that  James  Morrow,  plaintiflTs 
father,  is  dead,  rests,  not  on  proof  of  his  actual  death,  but  on  the 
presumption  of  his  death  arising  from  the  fact  that  he  has  not 
been  heard  of  or  from  since  the  year  1876.    The  evidence  shows 
that  James  Morrow  was  born  about  the  year  1850,  and  married 
plaintiff's  mother  February  2,  1872,  and  that  on  K'ovember  12,  1872, 
nine  months  after  the  marriage,  he  went  to  Illinois,  with  the  avowed 
purpose  of  seeking  employment  and  making  a  home  for  his  wife. 
At  that  time  his  wife  was  with  child  by  him,  and  on  May  20,  1873, 
gave  birth  to  the  plaintiff.    Before  James  ilorrow  left  his  wife 
he  lived  with  her  in  peace  and  love,  and  was  on  friendly  terms  with 
his  relations.    WTien  he  left  his  wife,  November  12,  1872,  their  part- 
ing was  affectionate,  and  he  wrote  to  her  weekly  for  three  years. 
Then  ensued  an  interval  of  a  year  during  which  his  tetters  ceased. 
In  1876  Morrow  wrote  to  his  wife,  stating  that  he  was  then  in  a 
hospital  in  Texas,  had  been  there  six  months,  never  expected  to 
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leave  it,  and  asked  her  forgivenesB  for  past  wrongs.  Before  his 
departure  from  NewaA,  N.  J.,  where  he  lived  after  his  marriage, 
he  was  afflicted  with  inflammatory  rheumatism.  He  is  not  shown 
to  have  died,  but  after  further  efforts,  by  means  of  corresiwndence, 
to  ascertain  whether  he  was  alive  or  dead,  his  family  and  relatives 
have  not  heard  of  or  from  him  since  1876, — a  period  of  24  years. 
Considering  that  Morrow  was,  as  testified  on  the  trial,  of  a  restless 
disposition  and  roving  habit  of  life,  and  probably  adventurous  in 
spirit;  that  he  was  a  victim  qf  inflammatory  rheumatism;  that  he 
lived  happily  with  his  wife,  and  parted  with  her  in  a  loving  man- 
ner, with  the  purpose  of  bettering  his  situation  in  life  for  himself, 
his  wife,  and  his  expected  child;  that  he  continued  to  correspond 
with  his  wife  for  three  years,  writing  her  every  week, — the  evi- 
dence, in  the  absence  of  any  countervailing  testimony,  leaves  the 
impression  on  my  mind  that  the  man  is  dead.  Another  influential 
fact  in  the  case  is  that  Morrow  left  his  wife  enciente  with  his  and 
her  first  child;  and  this  circumstance,  always  full  of  interest  to 
parents,  must  be  allowed  great  weight,  in  a  case  like  this,  in  deter- 
mining whether  the  absent  father  is  alive  or  not  For,  on  the 
hypothesis  that  he  is  living,  after  24  years  of  silence  and  continued 
absence,  his  conduct  towards  his  wife  and  child  can  be  accounted 
for  only  by  assuming  that  he  is  destitute  of  natural  affection  for 
his  offspring,  however  indifferent  he  might  feel  towards  his  wife. 
This  argues  a  condition  of  mind  and  heart  which  happily  is  found 
only  in  natures  from  which  the  highest  instincts  of  our  humanity 
have  been  obliterated.  The  law  presumes  better  things  of  men, 
and  the  plaintiff  is  entitled  to  whatever  benefit  the  humane  pre- 
sumptions of  the  law  in  favor  of  the  existence  of  goodness,  rather 
than  evil,  in  men,  affords  him.  Of  course,  in  every  case  of  this 
kind  the  question  here  presented  must  be  determined  largely  on 
its  peculiar  facts  and  circumstances.  I  therefore  conclude  that 
James  Morrow  is  dead,  and  that,  in  accordance  with  the  legal  pre- 
sumption, he  died  seven  years  after  he  was  last  heard  from,  in  the 
year  1876. 

The  next  question  to  be  considered  is  whether  the  word  "issue," 
in  the  fourth  clause  of  the  will,  disjjosing  of  the  income  of  the  es- 
tate, was  used  by  the  testator  in  the  sense  of  descendants  ad  in- 
finitum, or  in  the  sense  of  children,  and  therefore  limited  to  the 
children  of  the  testator's  deceased  brothers  and  sisters.  The  pri- 
mary meaning  of  "issue"  is  descendants  to  the  latest  generation. 
But,  where  the  testator  appears  to  have  used  it  in  a  restricted 
sense,  it  will  be  held  to  mean  children.  I  think  that,  as  applied 
to  the  income,  it  was  used  by  the  testator  in  the  sense  of  children, 
meaning  thereby  the  immediate  children  of  his  brothers  and  sis- 
ters who  were  living  at  the  time  of  his  death,  when  the  will  became 
operative.  The  scheme  of  that  part  of  the  will  seems  to  have  been 
to  provide  for  those  children  only.  All  the  testator's  brothers  and 
sisters  had  died  before  he  made  his  will,  and  the  children  they  left 
were  presumably  Icnown  to  him.  And,  having  no  children  of  his 
own  to  provide  for,  he  was  probably  interested  in  them  and  their 
present  welfare  during  the  life  of  his  wife.    The  testator's  sister 
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Eliza  having  died  before  his  death,  the  provisions  of  the  will  re- 
garding the  disposition  of  the  income  may  be  stated  thus:  The 
testator  gave  the  income  to  the  "lawful  issue"  of  his  brothers  and 
sistei-s,  and  directed  that,  if  all  the  "lawful  issue"  of  any  brother 
or  sister  should  die,  their  shai-e  should  so  to  the  remaining  bene- 
ficiaries. Now,  bearing  in  mind  the  familiar  principle  that,  as  re- 
spects the  persons  who  were  to  share  in  the  distribution  of  the  in- 
come during  the  life  of  the  testator's  wife,  the  will  speaks  as  of  the 
time  of  the  testator's  death,  and  that  they  were  to  be  ascertained 
then,  if  for  "lawful  issue"  we  read  "children,"  the  fourth  claase  is 
consistent  and  free  from  difiSculty;  for  the  testator  might  reason- 
ably have  contemplated  the  possibility  that  all  the  children  of 
some  of  his  brothers  and  sisters  would  die  before  his  decease,  and 
he  would  naturally  direct  that  the  share  of  those  so  dying  shonid 
go  to  the  surviving  children.  But,  on  the  assumption  that  the 
words  "lawful  issue"  were  used  in  their  technical  sense,  as  mean- 
ing the  descendants  of  the  testator's  brothers  and  sisters,  we  are 
met  by  this  diflSculty,  namely:  Having  given  the  income  of  his 
estate  to  the  "lawful  issue"  of  his  brothers  and  sisters,  and  di- 
rected that  if  all  the  "lawful  issue"  (that  is,  their  descendants, 
lineal  and  collateral,  to  the  remotest  degree)  should  die  (in  other 
words,  become  extinct)  during  his  life,  their  share  should  go  to 
the  "lawful  issue"  or  descendants  surviving  them,  he  must  have 
contemplated  the  possible  failure  of  all  such  issue  before  his  own 
death.  This  would  be  wholly  at  variance  with  all  human  calcu- 
lations respecting  the  duration  of  life,  and  too  unreasonable,  there- 
fore, to  be  accepted  as  the  probable  intention  of  the  testator.  If 
it  be  said  that  the  testator  had  in  mind  the  possibility  of  the 
death  of  all  the  "lawful  issue"  of  any  one  brother  or  sister,  only, 
the  answer  is  that,  if  he  could  reasonably  contemplate  the  death 
of  all  the  issue  of  one  brother  or  sister,  he  could  as  reasonably 
and  naturally  have  contemplated  the  death  of  all  the  "lawful  issue" 
of  all  his  brothers  and  sisters.  Indeed,  by  reasonable  construc- 
tion, the  expression  "lawful  issue"  of  any  brother  or  sister  would 
include  all  the  "lawful  issue"  of  all  his  brothers  and  sisters.  That 
the  testator  entertained  u  possibility  so  utterly  remote  and  unrea- 
sonable is  incredible.  I  think  it  beyond  all  question  that  the  tes- 
tator intended  to  confine  the  benefit  of  the  income  to  those  chil- 
dren of  his  brothers  and  sisters  who  should  be  alive  at  the  time 
of  his  death,  and  the  survivors  of  them,  up  to  the  death  of  his 
wife,  per  stirpes.  The  testator's  sister  Eliza  predeceased  him,  and 
the  proviso  thus  became  operative.  Besides,  there  being  no  word 
of  gift,  and  only  a  direction  to  pay,  the  bequest  was  to  a  class 
which  was  to  be  ascertained  at  the  time  of  the  testator's  death, 
and  they  must  be  the  children  of  his  brothers  and  sisters  then 
living.  In  re  Allen,  151  N.  Y.  243,  45  N.  E.  554;  In  re  Brown, 
154  N.  Y.  313,  48  N.  E.  537. 

The  fifth  clause  of  the  will  presents  another  and  a  different  ques- 
tion. The  will,  as  respects  the  final  disposition  of  the  residue  of 
ihe  estate,  must  be  construed,  as  regards  the  words  'lawful  issue," 
in  the  primary  sense  of  issue,  as  including  all  descendants  of  the 
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testator's  brothers  and  sisters,  ind^nitely.  The  testator's  wife 
being  then  dead,  and  he  having  no  children,  it  most  be  assumed 
that  he  intended  to  make  a  final  and  complete  disposition  of  his 
entire  estate;  and  having  in  mind  the  possible  death  during  the 
life  of  his  widow  of  some  of  the  immediate  children  of  his  de- 
ceased brothers  and  sisters,  leaving  issue,  he  would  naturally  pro- 
vide for  that  contingency,  by  giving  his  estate  the  direction  which 
it  would  take  if  he  should  die  intestate,  viz.  go  to  his  heirs  at  law, 
the  descendants  of  his  brothers  and  sisters.  Hence  he  used  the 
words  "lawful  issue"  in  their  larger  and  technical  sense,  and,  to 
give  emphasis  to  his  intention,  he  added  the  words  "heirs  and 
assigns,"  which  are  not  used  in  connection  with  his  disposition 
of  the  income  of  the  estate,  and  which,  I  think,  should  be  con- 
strued to  include  the  descendants  of  the  nephews  and  nieces  of  the 
testator.  2  Bedf.  Wills,  p.  65;  Lemacks  v.  Glover,  1  Rich.  Eq.  141. 
There  is  no  inconsistency  in  interpreting  the  same  word  in  the 
same  will  in  different  senses.  2  Bedf.  Wills,  p.  65,  §  18,  note  29. 
This  construction  on  the  will  prevents  the  disinheritance  of  the 
testator's  heirs  at  law,  which  it  is  the  policy  of  the  law  to  avoid, 
when  possible  without  doing  violence  to  the  manifest  intent  of 
the  testator  (Hersee  v.  Sunpson,  154  N.  Y.  496,  48  N.  E.  890),  and 
is  the  one  which  I  think  expresses  the  mind  of  the  testator  as 
gathered  from  the  whole  will.  The  disposition  of  the  residue  of 
the  estate,  being  accompanied  with  apt  words  of  gift  and  devise, 
gave  the  beneficiaries  a  vested  and  not  a  contingent  interest.  The 
rule  of  law  is  that  the  court  will  always  so  construe  a  devise,  where 
it  can  be  done  consistently  with  the  intention  of  the  testator.  In 
re  Seaman's  Estate,  147  N.  Y.  69,  41  N.  E.  401;  Hersee  v.  Simpson, 
supra. 

It  must  be  held,  therefore,  that  the  devise  of  the  residue  of  the 
estate  vested  in  the  issue  of  the  deceased  brothers  and  sisters  of 
the  testator  a  present  estate  defeasible  by  their  death  before  the 
termination  of  the  trust. 

This  seems  to  be  a  case  which  the  court  should  entertain,  and 
direct  an  accounting  bv  the  trustees  to  be  taken  therein.  Wager 
V.  Wager,  89  N.  Y.  161;  Mdlen  v.  Mellen,  139  N.  Y.  210,  34  N.  E. 
925. 

Let  findings  and  |ndgment  in  accordance  with  these  views  be 
submitted  for  settlement  on  notice. 

Judgment  accordingly. 


<35  Misc.  Bep.  418.) 

EBISERT  V.  CITY  OF  NEW  TOHK. 
(Supreme  Court,  Special  Term,  Kings  County.    July,  1901.) 

1.  iNjmiT  TO  Land— IjOwebikg  Watbr  Level — Damages. 

In  an  action  against  a  city  for  damages  caused  to  agricultural  lands 
by  the  lowering  of  their  water  level  through  the  action  of  the  pumping 
system  of  the  city,  the  measure  of  damages  Is  the  difference  between 
the  value  of  the  lands  with  and  without  their  natural  water. 
&  Same. 

Where  the  lands  are  not  commonly  rentable,  the  rental  value  Is  not  a 
proper  measure  of  damages. 


Digitized  by 


Google 


966  71  NEW  TORK  SUPPLBUBNT  (Bup.   Ct. 

aad  105  New  York  State  Reporter 

8.  Samb— Speciax.  Damages. 

Where  a  pumping  system  of  a  city  has  been  In  operation  for  many 
yean,  and  has  affected  agricultural  lands  permanently,  the  owner  can- 
not continue  to  work  them,  and  attempt  to  make  the  city  owning  tbe 
pumping  system  liable  for  special  damages  to  the  extent  of  tbe  labor. 
skin,  and  expenses  of  cultivation  which  he  lost  during  tbe  years  of 
cultivation. 

i.  Same— Fkaudulent  Claiv. 

A  claim  of  owner  of  agricultural  lands  worth  $6,500  for  damages  to 
such  lands  by  the  use  of  a  pumping  system  of  the  city  to  the  amount  of 
175,000  Is  untenable,  as  fraudulent. 

Action  by  Frederick  Beieert  against  the  city  of  New  York.  Jadg- 
ment  for  nominal  damages. 

James  G.  Van  Siclen,  for  plaintiff. 
R.  Percy  Chittenden,  for  defendant. 

MAREAN,  J.  In  the  class  of  cases  to  which  this  belongs,  the 
true  measure  of  damage  is  the  difference  between  what  the  ase 
of  the  land  is  reasonably  worth  deprived  of  its  natural  water,  and 
what  it  would  have  been  reasonably  worth  with  such  water.  That 
is  the  measure  of  general  damage.  See  3  Sedg.  Dam.  §§  941,  942, 
and  cases  cited.  Special  damage  may  in  some  cases  be  recover- 
able. No  rule  can  be  laid  down  for  special  damage.  Each  case 
depends  on  its  own  circumstances.  If  the  subtraction  of  the  water 
is  made  without  warning  while  a  growing  crop  is  on  the  way,  the 
value  of  the  use  of  the  land  will  not  necessarily  measure  the  loss. 
If  the  crop  be  wholly  destroyed,  the  owner  not  only  loses  the  use 
of  his  land  for  the  year,  but  in  addition  his  labor  and  expenses. 
If  it  is  not  wholly  destroyed,  but  only  diminished,  the  value  of 
the  laud  for  the  year  disappears  as  an  element  of  damage,  and 
the  entire  loss  (which  may  be  more  or  less  than  the  value  of  the 
use  of  the  land)  is  best  ascertained  by  inquiring  how  much  less 
the  crop  was  worth  when  gathered  than  it  would  have  been  but 
for  the  subtraction  of  the  water.  While  the  injury  in  these  cases 
is  theoretically  not  permanent,  but  continuing,  nevertheless,  after 
the  system  of  pumping  has  been  established,  each  agricultural  year 
opens  with  a  practical  certainty  that  the  injury  is  to  continue  dur- 
ing that  year;  and  the  landowner  has  no  right  to  purposely  incur 
special  damages,  and  expect  the  city  to  pay  them.  His  general 
damage  for  the  year,  he  has  a  right  to.  The  difference  between 
what  the  use  of  the  land  is  worth  for  any  purpose,  and  what  it 
would  have  been  worth  if  not  deprived  of  the  water,  he  should 
recover.  But  if  he  cultivates  the  land,  and  the  returns  which  he 
realizes  are  not  sufficient  to  pay  his  labor  and  expenses,  and  in 
iiddition  the  value  of  the  use  of.  the  land,  he  owes  his  loss  in  that 
respect  to  his  own  folly.  If  some  trespasser  builds  a  railroad  across 
my  land,  and  I  throw  myself  in  front  of  his  approaching  train,  I 
cannot  recover  for  my  injuries.  The  injured  owes  even  the  wrong- 
doer a  duty  to  minimize  the  damage;  and  especially  is  that  true 
when  the  trespasser  is  pursuing  a  laudable  purpose  of  purely  public 
good,  and  there  is  a  grave  question  whether  this  action  is  a  legal 
wrong  at  all.    It  may  be  that  the  landowner  in  these  cases  has  a 
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liglit  to  more  than  one  year's  experiment  in  the  culture  of  his 
laud  without  the  water  before  he  should  be  held  to  have  wantonly 
incurred  special  damage;  but  that  question  does  not  arise  here, 
for  something  like  ten  years  had  elap«ed  in  this  case  after  the 
pumping  commenced,  prior  to  the  first  year  for  which  the  right  to 
damages  is  not  barred  by  limitation.  The  proof  by  which  the  re 
coverable  general  damage  may  be  established  does  not  seem  to  be 
well  understood.  If  such  lands  were  commonly  rented,  the  ordi- 
nary rentals  would  furnish  a  perfectly  simple  and  reliable  means  of 
fixing  the  damage.  But  they  are  not.  Of  course,  evidence  of  the 
extent  of  the  actual  subtraction  of  water  is  competent,  and  evidence 
also  of  what  the  land  is  capable  of  producing  on  one  hand  with 
the  water,  and  on  the  other  hand  without  the  water.  Buch  facts 
lay  some  foundation,  more  or  less  onsatisfactory,  of  course,  for  an 
opinion  by  experienced  cultivators  as  to  the  annual  value  of  its 
use;  meaning  by  that  what  rent  one  actually  desiring  to  rent 
could  afford  and  would  probably  be  willing  to  pay,  not  losing  sight 
of  what  such  lands  could  be  bought  for  out  and  out.  But  this 
class  of  evidence  should  be  iimited  to  quantity  and  quality  of 
products,  and  the  other  side  of  the  account  should  be  limited  to 
quantity  (as  distinguished  from  cost)  of  labor,  seed,  and  fertilizers 
required  for  the  production.  The  actual  history  in  any  respect 
of  any  particular  year,  either  before  the  water  was  taken  or  since, 
should  not  be  allowed  to  be  probed,  on  the  question  of  general 
damage,  because  not  only  is  an  issue  thus  preseaited  in  which  the 
defendant  is  utterly  at  the  mercy  ot  the  unscrupulous  plaintiff,  but 
the  issue  is  wholly  irrelevant;  for,  whatever  annual  return  the 
figures  may  show,  a  large  part  of  it  must  be  deemed  the  fruitd 
of  the  profM-ietor's  labor  and  skill,  and  not  of  the  land,  and  the 
value  of  the  use  of  the  land  is  not  ajrrived  at,  but  only  the  value 
of  the  use  of  the  land  in  combination  with  the  proprietor's  skill 
and  attention,  which  last  is  an  uncertain  and  undeterminable  factor. 
The  value  of  the  land  in  question  for  the  purposes  of  sale  and 
purchase  with  the  water  on  one  hand,  and  permanently  deprived 
of  it  on  the  other,  is  the  safest  and  most  reliable  basis  for  a  con 
elusion  as  to  general  damage.  Such  value  will  not  in  any  case  be 
difficult  of  proof  that  it  keeps  in  view  and  takes  account  of  all 
possible  uses  to  which  the  land  might  be  applied,  instead  of  being 
confined  to  the  single,  particular  use  which  the  owner  had  been 
accustomed  to  make  of  it.  There  is  not  a  foot  of  agricultural  land 
on  Long  Island,  whether  enjoying  its  normal  water  or  deprived  of 
it,  the  annual  use  of  which  is  worth  more  than  5  per  cent,  or  leas 
than  3  per  cent,  of  its.  sale  value,  in  addition  to  taxes.  All  in  ex- 
cess of  5  per  cent,  and  taxes  which  it  may  be  made  to  produce  is 
the  fruit  of  the  proprietor's  labor  and  skill.  It  is  matter  of  common 
knowledge  that  money  can  always  be  invested  without  risk  so  as  to 
return  3  per  cent.  net.  However  agricultural  land  on  Long  Island 
may  be  deprived  of  water,  if  it  has  nevertheless  a  sale  value,  its  use 
is  worth  for  some  purpose  3  per  cent.,  at  least,  of  that  sale  value, 
besides  taxes,  because  the  purchaser,  for  the  use  of  it  each  year, 
foregoes  at  least  3  per  cent,  interest  on  his  piirchase  money,  and 
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pays  the  taxes.    It  is  another  matter  of  common  knowledge  that 
money  cannot  be  invested  in  real  estate  as  near  the  city  of  New 
York  as  any  part  of  Long  Island,  or  in  any  other  entirely  safe  in- 
vestment near  home,  so  as  to  produce,  one  year  with  another,  with- 
out the  proprietor's  personal  attention,  more  than  6  per  cent  and 
taxes.    Any  land  on  Long  Island  which  with  reasonable  certainty 
will  produce  that  return  will  find  a  ready  and  eager  purchaser 
Capital  in  New  York  has  a  keen  scent  for  a  near-by  5  per  cent. 
investment.    If  any  property  on  Long  Island  could,  without  the 
personal  attention  of  the  owner,  with  reasonable  certainty,  be  made 
to  yield  more  than  5  per  cent,  per  annum  on  its  sale  value,  it  would 
soon  be  so  sought  after  that  its  sale  value  would  be  enhanced  to 
a  point  where  the  net  return  would  be  no  more  than  5  per  cent. 
Oiven  then  in  any  case  the  sale  value  of  agricultural  land  on  Long 
Island,  the  value  of  its  annual  nse  is  somewhere  within  the  range 
of  from  3  to  5  per  cent,  of  that  value,  plus  taxes.    All  else  that  it 
may  in  fact  be  made  to  produce  must  be  regarded,  not  as  the  fruits 
of  the  land,  but  of  the  personal  efforts  and  skill  of  the  proprietor. 
The  truth  is  that  the  annual  use  of  no  form  of  income-producing 
property,  free  from  substantial  risk,  is  in  these  days  and  in  thi-i 
part  of  the  world,  and  without  the  personal  attention  of  its  pro- 
prietor, worth  more  than  5  nor  less  than  3  per  cent,  of  its  value. 
If  it  falls  below  3  per  cent.,  the  disposition  to  sell  will  be  in  excess 
of  the  disposition  to  buy,  and  prices  will  fall  until  a  return  of 
something  more  than  3  per  cent,  is  reached.    If  it  rises  above  5 
per  cent.,  the  contrary  happens,  resulting  in  a  return  to  5  per  cent, 
or  something  less.    Any  farmer  who  recovers  against  the  city  in 
cases  of  this  class  upon  a  basis  of  annual  value  in  excess  of  5  per 
cent,  of  sale  value  will  have  accomplished  a  manifest  fraud.    In 
this  case  the  plaintiff  paid  $6,500  for  his  farm.    There  is  no  reason 
to  believe  it  has  since  increased  in  value,  and  the  plaintiff  gave 
no  evidence  that  its  sale  value  has  decreased.    Three  hundred  and 
twenty-five  dollars  and  taxes  is  the  uttermost  limit  of  its  annual 
value  before  the  water  was  taken,  and  there  is  no  evidence  to  war- 
rant a  conclusion  that  its  use  since  then  for  some  purpose  has  not 
been  that  sum.    The  plaintiff's  farm  was  worth  only  |6,500,  yet  he 
comes  into  court  seriously  claiming  damage  to  the  amount  of  |75,- 
000,  as  if  any  legitimate  damage  could  exceed  that  which  would 
have  resulted  from  a  complete  destruction  of  the  land.    It  is  im- 
possible to  contemplate  such  a  claim  without  that  instinctive  hos- 
tility which  every  attempt  to  deceive  the  court,  and  by  its  aid  woric 
out  a  fraud,  deserves. 

I  have  not  deemed  it  necessary  to  cite  authorities  in  support  of 
the  specific  views  which  I  have  expressed.  It  is  enough  that  they 
must  commend  themselves  to  the  rational  mind.  It  seems  to  be 
considered  in  some  quarters  that  judges  should  not  think  any  more 
on  their  own  account;  that  they  should  spend  their  lives  mousing 
through  moldy  libraries  in  search  of  what  other  judges  in  a  less 
enlightened  age  have  said,  not  even  upon  the  immediate  qnestion 
in  hand,  but  upon  some  matter  more  or  less  distantly  related.  It 
is  thought  to  be  presumption  to  let  one's  own  backet  down  into 
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the  living  well  of  reason,  instead  of  being  content  to  lick  np  from 
the  muddy,  trampled  earth  around  it  the  green  and  stagnant  leak- 
age of  the  past.  And  so  the  science  of  law,  which  was  once  deemed 
the  perfection  of  human  reason,  is  being  left  behind  by  erery  other 
science.  The  last  word  has  not  yet  been  said  on  any  subject. 
Judgment  for  nominal  damages,  without  costs  and  without  injunc- 
tion. 
Judgment  accordingly. 


(35  Misc.  Bep.  422.) 

DIXON  V.  BROOKLYN  HEIGHTS  R.  00. 

(Snpreme  Court,  Trial  Tenn,  Kings  County.    Jnly,  1901.) 

Nbw  Triaii— Sukpbisb  ab  to  Evidence. 

A  woman  was  Injured  In  a  railroad  accident,  and  examined  12  days 
thereafter  by  the  company's  surgeon.  No  reference  was  then  made  to 
an  Injury  In  her  groin.  More  than  18  months  thereafter,  on  a  trial  of 
an  action  for  Injuries  received  In  the  accident,  she  testified  as  to  a  hernia 
caused  by  the  accident,  which  had  continued  to  Increase  up  to  the  time 
of  the  trial.  CHie  complaint  alleged  serious  and  lasting  bodily  injuries. 
BeU,  that  the  verdict  In  her  favor  would  be  set  aside  on  the  ground  of 
surprise  to  defendant  at  the  first  proof  of  such  a  serloas  injury. 

Action  by  Maggie  Dixon  against  the  Brooklyn  Heights  Bailroad 
Ck>mpany.  Verdict  for  plaintiff.  Motion  for  new  triiQ  on  the  min- 
utes.   Motion  granted. 

Morris  &  Whitehouse,  for  plaintiff. 
Sheehan  &  Collin,  for  defendant. 

RUSSELL,  J.  The  motion  for  a  new  trial  upon  the  minutes  does 
not  reach  the  question  as  to  the  right  of  the  plaintiff  to  recover 
some  compensation.  It  is  rightly  placed  upon  the  ground  of  sur- 
prise on  account  of  the  character  of  the  claim  of  serious  injury, 
first  made  known  to  the  defendant  upon  the  trial,  and  the  effect  of 
which  could  not  be  wholly  realized  until  the  verdict  of  the  jury 
was  pronounced.  That  verdict  was  for  13,500,  an  amount  which 
might  be  considered  excfessive  but  for  the  claim  that  hernia  was 
produced  by  the  accident,  of  which  claim  it  was  apparent  the  de- 
fendant could  have  no  reasonable  anticipation,  partly  on  account 
of  a  fair  assumption  from  the  conduct  of  the  plaintiff  herself  that 
the  injuries  for  which  compensation  was  demanded  were  of  a  dif- 
ferent resulting  character.  The  charge  in  the  complaint  averred 
that  plaintiff  had  sustained  "serious  and  lasting  bodily  injuries, 
and  injuries  to  her  head,  limbs,  and  nervous  system,  Eis  well  as  in- 
ternal injuries."  The  manner  in  which  the  reference  to  internal 
injuries  was  added  to  the  primary  ones  alleged  might  reasonably 
induce  the  defendant  to  believe  that  no  specific  troubles  of  the 
internal  system  could  be  averred.  That  complaint  was  verified  the 
5th  day  of  January,  1900;  the  accident  occurring  the  25th  of  Octo- 
ber, 1899.  Twelve  days  after  the  accident  the  plaintiff  wa.s  exam- 
ined by  the  surgeon  for  the  railroad  company,  at  which  time  she 
told  the  surgeon  the  kind  of  injuries  under  which  she  suffered.  She 
made  no  reference  whatever  to  any  injury  to  her  groin,  although 
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she  testifled  apon  the  trial  that  such  an  injury  began  immediately 
after  the  accident,  and  continued  to  increase.    If  this  surgeon  had 
insisted  upon  examining  her  whole  person,  he  would  have  trans- 
gressed his  province,  and  proceeded  witii  a  degree  of  indelicacr 
which  no  infonnation  from  the  plaintiff  would  have  justified.     Had 
the  railroad  company  been  apprised  thereafter  of  any  claim  or 
suspicion  that  the  serious  injury  of  hernia  had  been  caused  by 
the  accident,  steps  could  have  been  taken  to  have  procured  a  fur- 
ther examination,  so  that  the  defendant  would  not  have  been  ren- 
dered practically  helpless  to  meet  this  important  issue  upon   the 
trial.    A  fair  inference  that  the  plaintiff  intended  to  conceal  the 
most  serious  basis  of  her  claim  for  compensation,  until  displayed 
upon  the  trial,  arises  from  her  acts  adverted  to,  and  from  the  non- 
production  of  the  physician  who  attended  her  in  her  illnesB,  as  well 
as  from  her  not  procuring  any  examination  of  the  hernia  by  a 
physician  until  ten  days  before  the  trial,  being  more  than   one 
year  and  a  half  after  the  accident.    The  physician  who  attended 
her  during  the  time  she  claimed  to  have  been  ill  from  the  accident 
was  not  advised  by  her  of  the  serious  hernia  which  she  testified 
to  until  three  weeks  before  the  trial.    The  presence  of  a  large  her- 
nia more  than  a  year  and  a  half  after  the  accident  may  be  deemed 
to  have  been  established  by  the  testimony  of  Dr.  Bishop,  called 
as  a  witness  by  the  plaintiff.    Whether  it  came  from  the  accident 
depended  upon  the  testimony  of  the  plaintiff  herself.    To  make 
her  testimony,  giving  her  credit  for  a  willingness  to  tell  the  entire 
tfuth,  sufBcient  to  justify  an  award  of  damages  for  the  injury  of 
hernia  as  a  proximate  result  from  the  injury  sustained  at  the  time 
of  the  accident,  it  was  necesgary  that  she  should  have  shown  con- 
scious perception  from  the  occurrence  to  the  time  of  her  testimony 
of  the  origin,  continuance,  and  result  of  the  swelling  in  the  groin 
from  her  own  "bodily  sensations  and  personal  observation.    There- 
fore, if  the  appearances  were  so  trifling  that  she  did  not  think  it 
necessary  to  mention  them  to  Dr.  Eiggs  12  days  after  the  accident, 
«r  to  her  attendant  physician  for  the  weeks  and  months  daring 
which  she  sought  his  help,  they  are  certainly  insufficient  to  furnish 
reliable  proof  from  her  testimony  that  a  hernia  as  large  as  an 
orange,  existing  a  year  and  a  half  after  the  accident  occurred,  came 
from  that  accident  itself,  and  so  furnished  just  cause  for  very  con- 
siderable compensation  to  her  from  the  railroad  company.    Tlie  in 
terests  of  justice  require  that  a  new  trial  should  be  had,  and  the 
omission  to  ask  to  withdraw  a  juror  before  the  rendition  of  the 
verdict,  under  the  circumstances  of  this  trial,  is  no  bar  in  the  war. 
Tyler  v.  Hoombeck,  48  Barb.  197;   Bank  v.  Adams,  67  N.  Y.  .318. 
Upon  a  new  trial,  if  the  claim  of  the  plaintiff  is  right,  she  can  main- 
tain successfully  her  demand  for  damages  to  their  full  extent,  and 
the  defendant  will  have  a  fair  opportunity  to  meet  that  claim  as 
now  displayed.    Motion  for  a  new  trial  granted  upon  payment  of 
trial  fee  and  trial  disbursements. 
Motion  granted  upon  payment  of  trial  fee  and  trial  dishnrsements. 
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(35  Mlac.  Bep.  333.) 

IVES  V.  EIXIS  et  aL 

(Supreme  Court,  Special  Term,  New  York  Coanty.    June,  1901.) 

L  Attachkbnt— Bond — Application  to  Increase. 

On  an  application  for  an  increase  of  the  bond  given  by  plaintiff  In 
order  to  procure  a  writ  of  attachment,  the  propriety  of  sucti  increase 
depends  upon  whether  the  action  must  be  tried  In  order  to  obtain  a  dis- 
solution of  the  attachment. 

3.  Same— Time  or  Making. 

An  applicatiou  for  further  security  In  attachment  may,  under  Code 
Civ.  Proc.  §  682,  be  made  at  any  time  before  the  applicatton  of  tbe  at- 
tached property  or  the  proceeds  thereof  to  the  payment  of  any  Judgment 
recovered. 

8.  Same. 

An  attachment  against  nonresident  defendants  had  not  been  attaclced 
on  any  statutory  ground,  and  the  defendants  had  succeeded  in  the  action 
up  to  the  court  of  appeals.  The  parties  agreed  that  the  existence  of  the 
attachment  was  not  affected  by  the  Judgment  in  favor  of  the  defend- 
ants, held,  that  the  amount  of  plaintiff's  original  undertaklug  would  be 
Increased  from  f250  to  54,000,  to  cover  the  fees  and  costs  already  in- 
curred, and  the  fees  to  be  Incurred  on  the  appeal  to  the  court  of  appeals. 

Action  by  Brayton  Ives  against  Gilljert  T.  Ellis  and  others.  Mo- 
tion to  increase  amount  of  undertaking  on  attachment.    Granted. 

James  H.  Pay,  for  the  motion. 
Carter,  Hughes  &  Dwight,  opposed. 

GILDEB8LEEVE,  J.  The  action  is  for  a  breach  of  warranty  with 
regard  to  certain  books  sold  by  defendants  to  the  plaintiff.  The 
defendants  are  nonresidents,  and  plaintiff,  upon  concededly  proper 
and  sufficient  afiidaTits,  obtained  an  attachment,  and  attached  some 
books  belonging  to  the  defendants.  The  action  was  tried  and  result- 
ed in  a  Terdict  for  the  defendants.  An  appeal  was  taken,  and  the 
appellate  division  affirmed  the  judgment.  6i  N.  Y.  Supp.  147.  The 
plaintiff  then  appealed  to  the  conrt  of  appeals,  where  ^e  case  now 
rests.  No  motion  has  been  made  by  defendants  to  vacate  the  at- 
tachment, as  the  attachment  was  regularly  granted  upon  statutory 
grounds,  but  defendants  now  move  to  increase  the  amount  of  the  se- 
curity given  by  plaintiff  upon  the  attachment  from  f250  to  f6,000, 
under  the  provisions  of  section  682  of  the  Code.  The  parties  agree 
that  the  attachment  exists  in  full  force  and  effect  at  the  present  time, 
notwithstanding  the  judgment  in  favor  of  the  defendants.  Tlie  de- 
fendants claim  that  they  have  paid  out  |4,000,  as  counsel  fees  in  the 
action,  for  sheriff's  fees,  for  stenographer's  fees  upon  the  trial,  and 
for  traveling  expenses,  and  they  also  claim  that  they  will  sustain  fur- 
ther damage  to  a  considerable  extent  in  defending  the  np()eal  now 
pending  in  the  court  of  appeals.  There  is  no  question  of  laches  here, 
as  this  application  can  be  made  at  any  time  before  the  actual  appli- 
cation of  the  attached  property,  or  of  the  proceeds  thereof,  to  the  pay- 
ment of  the  judgment  recovered  in  the  action.  Code,  §  682.  The 
amount  of  the  dama^ie  thus  far  is  claimed  to  be  $2,600  counsel  fees, 
f313  sheriff's  fees,  ^285  steDagrai)her"s  fees,  and  $500  traveling  ex- 
penses. '  Inasmuch  as  a  motion  to  vacate  the  attachment  would  nec- 
essarily fail,  it  is  evident  that  the  trial  and  the  eventual  result  of 
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the  appeal  can  alone  decide  the  fate  of  the  attachment  In  the  case 
of  Tyng  V.  Surety  Co.,  48  App,  Div.  242,  62  N.  Y.  Supp.  844,  on  the 
question  of  allowing  counsel  fees  incurred  in  the  action  as  damages 
by  reason  of  an  attachment,  Mr.  Justice  Patterson  uses  the  following 
language,  viz.: 

"The  sole  question  before  va  relates  to  the  expenses  of  the  trial  of  tte 
action  being  recoverable,  and  that  depends  altogether  upon  the  absolate 
necessity  of  trying  the  action  to  get  rid  of  the  attachment" 

The  case  at  bar  would  seem  to  meet  this  condition,  and  it  also  ap- 
pears that  the  following  words  of  the  learned  Justice  apply  here,  viz. : 

"It  thereupon  did  become  absolutely  necessary  for  defendant  to  try  the 
Issues,  In  order  to  relieve  the  property  from  the  attachment.  It  was  that 
process  which  compelled  defendant's  appearance  in  the  action.  She  ■wa.s  a 
nonresident,  and  without  the  attachment  she  would  not  have  beoi  brought 
within  the  jurisdiction  of  the  court." 

And  the  appellate  court  held  in  the  case  above  quoted  that  coun- 
sel fees  incurred  in  the  action  "are  damages  which  the  defendant  may 
sustain  by  reason  of  the  attachment,"  within  the'  meaning  of  the  un- 
dertaking given  to  procure  the  attachment.  Referring  to  the  case  of 
Bank  v.  Wylie,  52  Hun,  148,  4  N.  Y.  Supp.  907,  urged  by  the  plain- 
tiff in  the  case  at  bar,  in  opposition  to  this  motion,  Mr.  Justice  Pat- 
terson says,  "It  is  not  to  be  controverted  that  sureties  on  an  under- 
taking given  on  procuring  an  attachment  are  not  ordinarily  liable 
for  general  counsel  fees  incurred  in  the  action;"  but,  under  the  state 
of  facts  above  disclosed,  he  held  that  the  authority  of  Bank  v.  Wylie 
did  not  apply.  I  must  hold,  under  the  above  authoritv  of  T\-ng  v. 
Surety  Co.,  48  App.  Div.  240,  62  N.  Y.  Supp.  843,  that  the  |2,ir)00 
counsel  fee  must  be  considered  as  damages  covered  by  the  attach- 
ment bond.  The  same  is  true  of  the  ?285  stenographer's  fees,  as 
they  are  "expenses  of  the  trial  of  the  action,"  within  the  meaning 
of  the  language  of  Mr.  Justice  Patterson,  above  quoted.  The  se- 
curity to  be  given  in  an  action  by  a  plaintiff  who  obtains  a  war- 
rant of  attachment  is  intended  to  be  an  indemnity  to  the  defendant 
against  his  costs,  disbursements,  and  damages.  Fuerstenberg  v. 
Soda-Fountain  Co.,  21  App.  Div.  501,  48  N.  Y.  Supp.  508.  The  sher- 
iff's fee  of  $313  is  unquestionably  covered  by  the  bond.  The  claim 
of  $500  for  alleged  traveling  expenses,  however,  seems  to  be  too 
hazy  and  indefinite  to  be  here  considered.  I  think  substantial  jus- 
tice will  be  satisfied  by  raising  the  amount  of  the  undert^dng  to 
$4,000.     No  costs. 

Ordered  accordingly. 

(35  Misc.  Rep.  435.) 

BRADT  V.  EDWABDS  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1901.) 

1.  Equitt— Decision— Opinion. 

Where  in  a  suit  in  equity  a  decision  Is  rendered  In  favor  of  the  plain- 
titr.  the  court  Is  not  required  to  set  up  in  the  decision  the  reason  why 
defenses  were  not  sustained,  nor  write  an  opinion  in  the  case. 
8.  Contract— Rescission. 

Where  plalntifC  and  defendant  had  entered  into  a  contract  for  the  pro- 
duction of  a  play,  defendant  could  not  rescind. the  same  because  of 
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allesod  nonperformance  by  plaintiff  of  his  agreement  to  furnish  certain 
moneys  towards  the  expenses  of  the  production,  and  retain  the  play, 
which  had  been  turned  over  to  him  by  plaintiff. 
8.  Fhadd— Evidence— ExpRBSBiON  of  Opinion. 

In  an  action  under  a  contract  for  the  production  of  a  play,  the  evi- 
dence Is  Insufficient  to  sustain  fraud  on  the  part  of  plaintiff,  because  he 
stated  In  good  faith  that  he  had  the  exclusive  right  to  produce  such  piny 
In  England,  when  In  fact  the  play  was  public  property,  such  statement 
being  merely  an  expression  of  opinion  upon  a  difficult  question  of  law. 

Action  by  William  A.  Brady  against  George  Edwarda  and  Albert 
Sontherland.  Verdict  for  plaintiff.  Settlement  of  decision  and 
judgment  postponed. 

Dittenhoefer,  Qerber  &  James  (David  Gerber,  of  counsel),  for 
plaintiff. 

Mitchell  L.  Erlanger,  for  defendants. 

ANDREWS,  J.    Ui)on  the  settlement  of  the  decision  to  be  signed, 
and  of  the  judgment  to  be  entered  in  this  case,  the  defendant's 
attorney  has  filed  a  memorandum  in  which  he  complains  that  the 
grounds  upon  which  the  case  was  decided  against  his  client  were 
not  stated  in  the  memorandum  opinion  filed  by  me;  that  he  there- 
fore does  not  know  what  such  grounds  were,  and  that  for  these 
i*easons  he  cannot  properly  protect  the  interests  of  his  client  upon 
such  settlement;    and  that   the  decision  submitted  by  plaintiff's 
attorneys  merely  recites  the  facts  set  forth  in  the  complaint,  and 
not  the  grounds  upon  which  the  decision  was  rendered  by  me.    In 
his  com^aint  the  plaintiff  alleged  that  he  was  the  owner  of  a  cer- 
tain play,  and  that  he  formed  a  partnership  with  the  defendant 
to  produce  it  on  certain  terms;  that  he  delivered  the  play  to  the 
defendant,  who  had  produced  the  same  pursuant  to  sucB  contract, 
receiving  large  profits;  that  the  plaintiff  had  demanded  an  account 
ing  from  the  defendant,  which  had  been  refused.    All  these  allega- 
tions of  the  complaint  were  either  admitted  by  the  answer  or 
proved  on  the  trial,  and  the  plaintiff,  as  a  matter  of  course,  was 
thereupon  entitled  to  a  decision  that  the  defendant  account  to  him, 
unless  some  of  the  defenses  set  up  in  the  answer  were  established. 
It  was  decided  by  me  that  none  of  such  defenses  was  established, 
and  that  the  plaintiff  was  entitled  to  judgment  as  prayed  for  in  the 
complaint;  and  the  plaintiff's  attorney  has  submitted  a  decision  in 
which  the  grounds  upon  which  the  case  was  decided  in  his  favor 
are  very  fully  stated.    It  sets  forth  that  certain  facts  are  found  by 
me,  and,  as  those  are  the  facts  set  up  in  the  complaint,  I  know  of 
no  way  in  which  they  could  be  properly  and  correctly  stated,  ex- 
cept by  using  the  language  of  the  complaint  itself.    In  this  respect 
the  usual  practice  in  the  drawing  of  decisions  is  followed.    There 
is  no  statute,  nor  any  practice,  which,  so  far  as  I  am  aware,  re- 
quires or  authorizes  the  insertion,  in  a  decision  in  favor  of  a  suc- 
cessful plaintiff,  of  the  reasons  why  or  grounds  upon  which  de- 
fenses set  up  in  the  answer  are  not  sustained.    The  law  and  prac- 
tice in  tiiis  respect  are  so  clear  and  well  settled  that  I  am  led  to 
conjecture  that  the  real  supposed  grievance  of  the  defendant's  at- 
torney is  that  an  opinion  was  not  handed  down  setting  forth  such 
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reasons,  and*  answering  the  arguments  presented  by  the  defendant's 
attorney  to  sustain  such  defenses.  There  is  no  law  which  requires 
the  judge  who  decides  an  equity  action  to  write  an  opinion  in  any 
case.  Where  the  decision  anstains  any  of  the  defenses  pleaded, 
and  the  complaint  is  dismissed,  the  grounds  of  the  decision  are. 
of  course,  to  be  inserted  in  the  written  decision  itself;  and  it  is 
usual  in  such  cases  to  write  an  opinion,  kmg  or  short,  as  the  case 
may  require,  apprising  the  plaintiff  of  the  reasons  why  he  is  turned 
out  of  court.  Where  defenses  are  not  sustained,  and  the  action 
is  decided  in  favor  of  the  plaintiff,  sometimes  opinions  are  written, 
and  sometimes  they  are  not,  and  in  some  of  such  cases  they  are 
not  written  because  it  is  supposed  that  the  defendants  would  pre- 
fer that  they  should  not  be;  and  when  I  filed  the  brief  memoran- 
dum decision  in  this  case  I  considered  that  this  was  one  of  that 
class  of  cases.  However,  it  is  not  difficult  to  state  such  reasons, 
and,  as  defendant's  attorney  seems  to  feel  aggrieved  that  this  was 
not  done,  I  briefly  do  so  now,  as  well  as  I  can  frtmi  my  recollec- 
tion of  the  case. 

1.  The  defendant  set  up  the  following  defense:  "That  plaintiff 
refused  to  pay  his  proportion  of  the  expenses  to  produce  the  play, 
and  refused  to  live  up  to  his  agreement,  and  that  the  contract  was, 
for  such  a  refusal,  rescinded."  This  was  the  only  reason  given  by 
the  defendant  at  the  time  of  his  attempted  rescission  of  the  con- 
tract which  he  admits  he  made  with  the  plaintiff.  The  other  de- 
fenses set  np  are  obviously  afterthoughts  of  the  defendant  or  his 
attorney.  This  defense  was  overniled  because,  in  my  opinion,  it 
was  not  sustained  by  the  evidence.  The  letters  and  telegrams 
which  passed  between  plaintiff  and  defendant,  and  other  evidence, 
show  that  the  defendant  did  not  attempt  to  rescind  the  contract 
because  the  plaintiff  would  not  contribute  his  share  of  the  neces 
sary  expenses  of  producing  the  play,  but  because  the  plaintiff  would 
not  comply  with  defendant's  demand  that  the  plaintiff  should  de- 
posit moneys  enough  not  only  to  cover  his  share  of  the  exjjense 
of  producing  the  play,  but  also  a  sufficient  amount  to  cover  his 
share  of  possible  losses  that  might  occur  if  the  play  was  not  suc- 
cessful. This  was  a  demand  which  the  defendant  had  no  right  to 
make  under  the  terms  of  the  contract  between  himself  and  the 
plaintiff,  and  I  am  compelled  to  say  that,  in  my  opinion,  such  let- 
ters and  telegrams  show  a  determination  on  the  part  of  the  defend- 
ant to  make,  and  persist  in  making,  a  demand  which  he  well  knew 
he  had  no  right  to  make,  in  order  that  he  might  find  a  pretext  for 
rescinding  the  contract.  Moreover,  it  is  elementary  law  that  in  a 
case  like  this  the  defendant  could  not  rescind  the  contract  with 
out  returning  what  he  had  received  from  the  plaintiff.  He  had 
received  the  play,  and  he  retained  and  used  it,  which  he  had  no 
right  to  do,  even  if  he  had  just  grounds  for  rescinding  the  con- 
tract. His  action  in  regard  to  the  demand  which  he  made,  and 
his  attempted  rescission  of  the  contract,  seem  to  me  to  have  been 
unfair  and  unlawful. 

2.  The  defendant  also  set  up  the  foUowing  defense:    "That  plain- 
tiff falsely  represented  that  he  possessed  exclusive  rights  to  the 
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play  in  England,  whereas  it  was  public  property,  and  consequently 
the  contract  was  void  because  of  the  fraud  in  its  inception."  This 
seems  to  have  been  a  somewhat  late  discovery  of  the  defendant 
or  his  attorney,  for  no  such  reason  was  giv«i  to  the  plaintiff  when 
the  defendant  informed  the  plaintiff  that  he  had  rescinded  the  con- 
tract; and,  in  my  opinion,  there  is  no  evidence  tending  to  sustain 
this  defense.  The  plaintiff  had  bought  the  play,  and  the  transfer 
to  him  purported  to  give  him  the  exclusive  right  to  produce  it  in 
England,  though  the  defendant  has  made  a  laborious  effort  to  prove 
that  under  the  laws  of  England  the  plaintiff  did  not  acquire  or 
have  such  right.  Assuming,  but  not  deciding,  that  this  effort  has 
been  saccessfnl,  there  is  no  evidence  tending  to  show  that  plaintiff 
knew  or  had  any  reason  to  suppose  that  he  did  not  possess  such 
right.  When  fraud  is  charged,  as  in  this  case,  it  is  essential — 
with  some  exceptions,  of  which  this  is  not  one — to  prove  an  intent 
to  defraud.  The  plaintiff  merely  stated  what  he  believed,  and  had 
good  reason  to  believe, — that  he  had  snch  right;  and  such  state- 
ment, at  the  most,  if  the  plaintiff  bad  any  thought  about  the  mat- 
ter, was  merely  an  expression  of  his  opinion  upon  what  now  seems 
to  be  quite  a  difQcult  question  of  law.  If  at  the  time  the  defendant 
undertook  to  rescind  the  contract  he  knew  or  believed  that  the 
plaintiff  did  not  have  the  right  in  question,  why  did  he  not  so  in- 
form the  plaintiff,  instead  of  giving  another  reason  for  such  re- 
scission, retaining  the  play  in  his  possession,  and  using  it,  as  he 
did,  upon  the  pretense  that  the  plaintiff  would  not  contribute  his 
share  of  the  expenses  of  producing  it?  Moreover,  if  he  was  jus- 
tified in  attempting  to  rescind  the  contract  upon  this  ground,  it 
was  clearly  his  duty,  instead  of  retaining  and  appropriating  the 
play  to  his  own  use,  to  return  the  copy  of  the  play  which  had  been 
delivered  to  him  to  the  plaintiff;  but  it  appears  that  instead  of  so 
doing  he  went  on,  and  aiter.  making  some  changes  in  the  play,  and 
changing  its  title,  produced  it  in  London  and  elsewhere,  and,  by 
his  own  admission,  received  between  £9,000  and  £10.000  gross  re- 
ceipts upon  such  production;  and,  even  if  it  be  true  that  the  plain- 
tiff did  not  have  the  exclusive  right  to  produce  the  play  in  Eng- 
land, it  does  not  appear  that  the  defendant  was  in  any  way  injured 
because  of  that  fact 

3.  Another  defense  set  up  in  the  answer  was  the  following: 
"That  the  contract  was  void  for  want  and  failure  of  consideration, 
and  was  rescinded  for  that  reason."  No  such  reason  was  given 
by  the  plaintiff  at  the  time  he  attempted  to  rescind  the  contract. 
If  by  "want  of  consideration"  is  meant  that  the  consideration  for 
the  contract  failed  because,  as  is  claimed,  the  plaintiff  did  not  have 
the  exclusive  right  to  produce  the  play  in  England,  the  reason  for 
overruling  this  defense  has  been  already  partly  stated;  and  in  ad- 
dition it  is  clear  that,  if  there  was  a  failure  of  consideration,  for 
that  reason  the  defendant  was  bound  to  return  the  play  to  the 
plaintiff,  and  he  could  not  rescind  without  so  doing.  If  it  is  meant 
that  the  plaintiff  had  no  title  to  the  play  because  Du  Suchet,  the 
author  of  the  play,  had  assigned  the  play  and  all  rights  under 
it  to  his  wife  before  he  assigned  the  same  to  Smyth  &  Rice,  the  reply 
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to  such  a  proposition  is  that  the  testimony  of  Du  Sachet  in  this 
i-espect  is  not  entitled  to  any  credit.    He  was  called  as  a  witness 
for  the  defendant  on  the  trial,  and  did  testify  that  he  had  made 
such  assignment  to  his  wife.    He,  however,  admitted  that  he  had 
made  the  assignment  afterwards  to  Smyth  &  Bice,  and  that   he 
had  received  from  them  payments  according  to  the  terms  of  snch 
assignment.    He  was  asked  if  the  assignment  to  his  wife  was  in 
writing,  and  he  said  it  was;   and  also  was  asked  if  he  could  pro- 
dace  it,  and  he  said  he  could.    The  next  day  of  the  trial  he  ap 
peared  and  stated  that  this  assignment  could  not  be  found.     If  it 
was  true  that  he  had  made  such  prior  assignment  to  his  wife,  he 
convicted  himself  of  a  gross  fraud  npon  Smyth  &  Bice,  and    ; 
testimony  was  thereby  wholly  discredited.    Besides,  he  admitted 
that  he  had  received  payments  under  the  contract  from  Smyth  & 
Bice,  and  had  turned  over  the  money  so  received  to  his  wife.     Un- 
der the  circumstances,  it  must,  therefore,  be  held  that,  even  if  the 
assignment  to  his  wife  was  made,  the  subsequent  assignment  to 
Bice  was  ratified  by  her,  as  she  certainly  must  have  known  that 
the  moneys  which  she  so  received  were  payments  under  a  subse- 
quent assignment  to  Smyth  &  Rice  or  some  one  else. 

i.  Another  defense  set  up  is  as  follows:  "That  "My  Friend  from 
India'  was  never  produced,  but  a  new  play,  *My  Friend  the  Prince.' " 
Testimony  was  introduced  showing  that,  with  the  consent  of  the 
plaintiff,  before  the  attempted  rescission  of  the  contract,  Mr.  Mc- 
Carthy was  employed  to  change  the  play  in  some  respects  so  as  to 
adapt  it  to  English  audiences.  This  change  was  made,  and  the 
title  was  also  changed  from  "My  BYiend  from  India"  to  "My  Friend 
the  Prince,"  and  it  was  produced  by  the  defendant  under  the  lat- 
ter title;  but  the  changes  made  in  the  play  and  the  changes  in 
the  title  were  not  changes  of  such  a  substantial  character  as  to 
deprive  the  plaintiff  of  his  rights  under  the  contract  with  the  de- 
fendant. 

The  foregoing  is  a  brief  statement,  based  upon  my  recollection 
of  the  evidence  given  upon  the  trial,  of  the  reasons  why  the  de- 
fenses set  up  in  the  answer  were  not  sustained.  It  would  be  easy 
to  elaborate  such  statement,  but  I  see  no  occasion  for  so  doing. 
When  the  case  was  decided  I  assumed  that  defendant's  attorney 
had  seen  and  was  familiar  with  the  brief  submitted  by  the  plain- 
tiff's attorney,  and  I  therefore  thought  it  was  sufficient  to  refer 
him  to  that  brief  for  a  full  and  complete  statement  of  the  argu- 
ment which,  in  my  judgment,  refuted  those  presented  by  him  in 
support  of  such  defenses.  In  his  memorandum,  now  presented,  the 
defendant's  attorney  states  that  he  has  never  seen  that  brief.  I 
therefore  suggest  and  request  that  the  plaintiff's  attorney  furnish 
the  defendant's  attorney  with  a  copy  of  such  brief,  and  I  will  post- 
pone the  settlement  of  the  decision  and  judgment  until  the  defend- 
ant's attorney  has  had  a  reasonable  opportunity  to  prepare  and 
submit  further  proposed  amendments  of  the  same,  if  he  wishes  to 
do  so. 

Ordered  accordingly. 
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(35  Misc.  Rep.  392.) 

UNITED  TRACTION  00.  T.  CITY  OF  WATBRVLIBT  et  aL 
(Supreme  Court,  Special  Term,  Albany  County.    July,  1901.) 

1.   ClTT   OROtNAHOB — InJUNCTIOK— SFRBD  OF   STKBKT  CARS. 

A  city  will  be  enjoined  from  enforcing  a  penal  ordinance  or  resolution 
of  its  common  council  limiting  tbe  speed  of  street  cars  in  the  city  to  six 
miles  an  hour,  where  the  evidence  showed  that  such  Bi>eed  was  a  detri- 
ment to  the  company  and  to  the  public  service. 

S,  8aub — Reasonableness. 

Under  Laws  1890,  c.  665,  as  amended  by  Laws  1892,  c.  676,  t  98,  local 
authorities  are  authorized  to  make  such  reasonable  regulations  and  or- 
dinances as  to  the  rate  of  speed  within  their  boundaries  as  the  Interests 
or  convenience  of  the  public  may  require.  A  city  charter  gave  the  com- 
mon council  power  to  enact  ordinances  to  regulate  the  speed  of  street 
cars.  Held,  that  such  an  ordinance  must  be  reasonable,  and  one  limiting 
the  speed  to  only  six  miles  an  hour  In  the  city  streets  Is  unreasonable 
and  void. 

Action  by  the  United  Traction  Company  against  the  city  of  Wa- 
tervliet  and  others.    Motion  to  vacate  an  injunction  denied. 

P.  C.  Dugan  and  W.  J.  Roche,  for  plaintiff. 
8.  W.  Russell,  for  defendants. 

CHESTER.  J.  The  plaintiff  operates  one  of  its  trolley  lines  of 
street  cars  from  the  city  of  Albany  through  the  streets  of  the 
defendant  city  to  the  city  of  Troy.  For  a  long  time,  as  stated 
and  conceded  on  the  argument,  reduced-rate  tickets  for  fares  had 
been  sold  in  Waterrliet  to  patrons  of  the  road.  The  abt-ogation  of 
these  by  the  company  resulted  in  a  slight  increase  of  fares.  While 
the  community  was  under  the  excitement  of  a  discussion  of  the 
methods  to  be  pursued  to  secure  from  the  plaintiff  a  reduction  of 
fares  and  the  issuance  of  transfer  tickets,  the  common  council  of- 
Watervliet  passed  an  ordinance  limiting  the  rate  of  speed  of  all 
street  cars  in  that  city  to  not  exceeding  6  miles  per  hour,  notwith- 
standing that  prior  to  this  for  a  long  time  a  speed  of  12  miles  per 
hour  had  been  permitted.  The  violation  of  this  ordinance  was  made 
a  misdemeanor.  A  large  number  of  motormen  and  conductors, 
while  operating, cars,  were  arrested  by  the  defendants'  police,  char- 
ged with  violating  this  ordinance,  cars  were  left  standing  on  the 
track,  and  passengers  were  compelled  to  get  out  and  proceed  on 
their  way  on  foot.  In  one  instance  17  in  one  car  had  to  get  out 
and  walk  to  Troy;  the  sergeant  of  police,  under  orders  from  the 
acting  mayor  of  Watervliet,  having  taken  possession  of  the  con- 
troller handle  and  reversing  lever,  without  which  the  car  could 
not  be  operated.  A  temporary  injunction  was  thereupon  granted, 
restraining  the  defendants  from  enforcing  the  ordinance  until  the 
determination  of  the  action,  and  this  motion  is  now  made  to  va- 
cate that  injunction. 

It  may  be  conceded  that  the  enforcement  of  a  penal  ordinance 
will  not,  as  a  general  rule,  be  restrained  by  injunction;  for  the 
reason  primarily  that  its  validity  is  a  question  of  law,  which  may 
be  raised  on  the  part  of  a  person  arrested  under  it  by  habeas  cor- 
pus or  bv  an  action  for  damages.  Coykendall  v.  Hood,  .36  Appi 
71  N.Y.S.— 62 
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Div.  558,  55  N.  Y.  Sapp.  718.  Bat  this  rale  is  subject  to  the  qnali- 
flcation,  which  is  as  well  settled  as  the  rule  itself,  and  which  is 
recognized  in  the  case  above  cited,  that  a  court  of  equity  may  in 
a  proper  case  interfere  by  injunction  to  restrain  any  act  or  jh-o- 
ceeding,  whether  connected  with  crime  or  not,  which  tends  to  the 
destruction  or  impairment  of  property  or  property  rights.  1  Beach. 
Inj.  pp.  75»  76,  §  60;  1  High,  Inj.  (3d  Ed.)  §  68.  It  should  be  borne 
in  mind  that  this  action  is  not  brought  by  a  person  under  arrest, 
or  who  is  threatened  with  arrest.  It  is  not  brought  to  determine 
the  guilt  or  innocence  of  a  defendant  charged  with  a  misdemeanor. 
If  it  were,  a  court  of  equity  could  not  be  successfully  appealed  to 
to  restrain  the  prosecution.  On  the  contrary,  it  is  brought  against 
the  municipal  authorities  upon  the  allegations  that  they  hare 
adopted  and  are  attempting  to  enforce  an  invalid  ordinance,  the 
enforcement  of  which  will  result  in  great  injury  to  the  plaintiffs 
rights.  If  the  ordinance  in  question  is  void,  its  enforcement  is 
not  only  an  unlawful  impairment  of  the  property  rights  of  the 
plaintiff,  but  the  convenience  and  rights  of  the  traveling  public  are 
unjustly  infringed.  The  aid  of  equity  may  therefore  be  invoked 
on  those  grounds,  as  well  as  to  prevent  a  multiplicity  of  suits,  which 
must  ensue  if  all  the  operators  of  plaintiff's  cars  are  to  be  arrested 
for  running  them  at  a  rate  of  speed  in  excess  of  that  mentioned  in 
the  ordinance. 

It  is  true  that  the  charter  of  Watervliet  gives  power  to  its  com- 
mon council  to  enact  ordinances  to  regulate  the  speed  of  street 
cars  (Laws  1896,  c.  905,  tit.  4,  §  14b);  but  the  railroad  law  (section 
98)  provides  that  the  local  authorities  "may  make  such  reasonable 
regulations  and  ordinances  as  to  the  rate  of  speed  *  *  *  as 
the  interests  or  convenience  of  the  public  may  require."  Laws 
•1890,  c.  565>  as  amended  by  Laws  1892,  c.  676,  §  98.  These  stat- 
utes must  be  construed  together,  and  effect  must  be  given  to  both, 
if  possible.  To  do  that  it  will  be  seen  that  the  ordinances  which 
are  authorized  to  be  enacted  must  stand  the  test  of  reasonable- 
ness, and  they  must  be  such  as  the  interests  or  convenience  of  the 
public  require.  The  interests  of  the  public  require  that  cars  in 
public  streets  shall  be  operated  at  a  rate  of  speed  that  shall  be  low 
«nough  not  to  be  dangerous  to  the  safety  of  the  person  or  the  prop- 
erty of  those  using  the  streets,  and  the  convenience  of  the  public 
requires  them  to  be  operated  at  as  high  a  rate  of  speed  as  is  com- 
mensurate with  reasonable  safety.  What  is  a  correct  and  reason- 
able rate  for  cars  operated  by  electricity  has  come,  by  several 
years'  experience,  to  be  quite  well  settled  in  this  locality.  For  a 
number  of  years  a  rate  of  12  miles  per  hour  has  been  permitted 
in  Watervliet.  While  it  is  alleged  generally  in  the  moving  afBda- 
vits  that  it  was  because  this  was  a  dangerous  rate  of  speed,  and 
because  of  complaints  made  to  the  aldermen  on  account  thereof, 
that  the  ordinance  in  question  was  passed,  yet  there  is  no  proof 
that  any  accident  has  ever  happened  because  of  the  higher  rate. 
The  statement,  solely  on  information  and  belief,  that  numerous  ac- 
cidents have  happened,  cannot  be  taken  as  proof.  Neither  is  there 
any  proof,  beyond  the  mere  statement  of  the  conclusion,  that  the 
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interests  or  cjonrenience  of  the  public  require  the  change.  The  only 
speciScation  of  an  accident  is- that  at  one  time  a  car  collided  with 
a  horse  attached  to  a  hose  cart,  bnt  even  that  is  made  on  informa- 
tion and  belief  only.  While  the  conrt  may  not  properly  look  into 
the  motives  which  prompted  the  local  anthorities  to  pass  the  ordi- 
nance upon  the  question  of  its  validity,  yet,  in  determining  the 
truth  or  falsity  of  the  statement  in  the  moving  papers  that  it  was 
passed  because  of  com|daints  made  to  the  aldermen  on  account  of 
the  dangerous  rate  of  speed  prevailing,  and  in  determining  the 
ireight  to  be  given  to  such  statement,  the  absence  of  any  legal 
pro^  in  suf^rt  of  the  conclusion  involved  therein  may  properly 
be  considered;  and,  in  considering  the  value  of  that  statement  as 
proof,  it  need  not  be  overlooked  that  the  ordinance  was  passed  at 
a  time  when  the  community  was  excited  over  several  alleged  griev- 
ances against  the  plaintiff,  none  of  which,  so  far  as  the  papers 
indicate,  had  any  relation  to  the  rate  of  speed  with  which  cars  were 
operated.  It  is  not  to  be  believed,  under  these  circumstances,  that 
whatever  complaints  were  made  to  the  aldermen  were  honestly 
based  upon  any  apprehended  danger  from  the  rate  of  speed  then 
prevailing.  It  cannot  be  that  any  considerable  number  of  the  resi- 
dents of  Watervliet  who  have  occasion  to  use  street  cars  honestly 
desire  to  travel  at  only  one-half  the  speed  generally  prevailing  in 
neighboring  communities,  nor  that  their  interests  or  convenience 
would  be  promoted  by  so  doing.  In  each  of  the  cities  of  Cohoes 
and  Bensselaer,  where  the  traffic  on  the  streets  is  as  great  as  in 
Watervliet,  and  also  in  the  city  of  Albany,  where  the  population 
and  street  trafQc  are  much  greater  than  in  Watervliet,  12  miles 
per  hour  is  permitted,  except  in  some  congested  localities  in  Al- 
bany, where  the  rate  is  8  miles  per  hour.  The  streets  through  which 
the  plaintiff  operates  itft  cars  in  Watervliet  are  wide,  substantially 
straight,  and  comparatively  levd.  No  impediment  exists  to  the 
operation  of  cars  tiiere  at  a  fair  rate  of  speed,  and  at  such  a  rate 
as  will  best  serve  the  interests  and  convenience  of  the  traveling 
public.  It  is  clearly  shown  that  cars  can  be  and  have  been  oper- 
ated with  reasonable  safety  at  12  miles  per  hour.  This  is  the  rate 
generally  prevailing  in  this  locality.  A  speed  of  6  miles  per  hour 
will  require  a  car  to  consume  20  minutes  in  passing  over  the  2 
miles  of  the  plaintiffs  road  in  Watervliet.  The  ^ame  rate  would 
require  1  hour  In  going  from  Albany  to  Troy.  That  speed  would 
have  been  no  tax  upon  the  energy  of  the  average  team  doing  serv- 
ice in  the  days  of  stages  and  horse  cars,  and  will  not  satisfy  the 
requirements  or  the  convenience  of  travelers  in  cars  propelled  by 
electricity  in  1901.  If  the  plaintiff,  and  not  the  common  council, 
had  established  this  slow  rate  of  speed,  the  citizens  of  Watervliet 
would  have  been  unanimous  in  raising  their  voices  in  protest  The 
proofs  show  that  during  the  short  time  the  plaintiff  operated  its 
cars  at  this  slow  speed,  in  obedience  to  the  requirements  of  this 
ordinance,  numerous  complaints  were  made  by  passengers,  and  it 
suffered  a  large  loss  of  patronage.  I  can  come  to  no  other  conclu- 
sion on  the  papers  submitted  to  me  than  that  this  ordinance  is 
one  materially  impairing  the  property  rights  of  the  plaintiff,  that 
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it  is  sabTersire  of  the  interests  and  convenience  of  the  public,  and 
that  it  is  unreasonable,  and  therefore  void.  If  there  has  been  any 
unjust  discrimination  against  the  residents  of  Watervliet  on  the 
subject  of  transfers  by  the  plaintiff,  or  if  the  act  of  the  plaintiff  in 
abrogating  the  sale  of  reduced-rate  tickets  haa  resulted  in  an  un- 
just increase  of  rates  for  the  transportation  of  passengers,  as  is 
claimed  by  the  defendants,  the  remedy  must  be  found  otherwise 
than  in  the  passage  of  a  void  ordinance,  the  enforcement  of  which 
is  not  only  destructive  of  the  property  rights  of  the  plaintiff,  but 
also  a  serious  interference  with  the  rights  of  the  traveling  pnblic, 
not  all  of  whom,  by  any  means,  are  residents  of  the  city  of  Water- 
vliet. The  motion  is  depied,  with  costs. 
Motion  denied,  with  costs. 


(35  Misc.  Rep.  431.) 

POX  v.  BRONSON  et  aL 

(Supreme  Court,  Special  Term,  Montgomery  County.    July,  lOOl.) 

Fravdcleht  C!orvbtancb— Action  to  Sbt  Aside— Evidehcb. 

Defendant  G.  In  an  action  to  set  aside  a  conveyance  as  fraudulent 
was  a  brother  of  defendant  J.,  and  had  been  in  his  employ  for  some  12 
years.  After  J.  In  1896  had  become  Indebted  to  the  plaintiff  in  the 
action,  he  gave  Q.  a  note  for  an  alleged  unpaid  extra  compensation,  as 
agreed  upon,  for  11  years.  J.  had  at  all  timen  been  able  to  have  paid 
the  note  if  he  had  owed  it.  In  1897  J.  conveyed  bis  homestead  to  G.  for 
the  note  and  debt,  after  having  obtained  from  plaintiff  In  the  action  an 
extension  of  time.  This  conveyance,  with  others  made  by  him,  left  him 
without  property.  Held,  that  the  transfer  would  be  set  aside  as  in  fraud 
of  creditors. 

Action  by  Henry  T.  Fox  against  James  H.  Bronson  and  Cteorge 
W.  Bronson  to  set  aside  a  deed.    Judgment  for  plaintiff. 

Louis  H.  Beynolds  (H.  V.  Borst,  of  counsel),  for  plaintiff. 
H.  Sherburne,  for  defendant  James  H.  Bronson. 
Nisbet  &  Hanson,  for  defendant  George  W.  Bronson. 

HOUGHTON,  J.  On  the  15th  of  February,  1897,  the  defendant 
James  H.  Bronson  owned  a  number  of  pieces  of  property  in  and 
about  the  city  of  Amsterdam,  and  considerable  personal  property. 
He  had  been  engaged  for  many  years  in  broom  manufacturing. 
He  had  two  nei^ews,  who  were  jobbers  in  Fhiladeljdiia,  handling 
brooms,  and  doing  business  under  the  title  of  Bronson  &  Go.  The 
defendant  was  interested  in  them  and  in  their  success,  and  they 
had  become  indebted  to  the  plaintiff  in  an  amount  in  excess  of 
125,000.  In  November,  1895,  the  defendant  James  H.  Bronson  in- 
dorsed for  Bronson  &  Co.,  as  surety  for  paper  held  by  the  plaintiff 
against  them,  to  the  extent  of  f25,000.  In  December,  1897,  the 
plaintiff  obtained  judgment  against  the  defendant  on  $5,000  of  this 
indebtedness,  and  subsequently,  in  the  year  1898,  obtained  judg- 
ments for  115,000  more  of  said  notes,  with  accumulated  interest. 
Bronson  &  Co.,  under  the  advice  and  with  the  aid  knd  help  of  the 
defendant  James  H.  Bronson,  continued  in  their  business,  bat  ap- 
parently with  indifferent  success.    After  the  indorsement  of  the 
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notes  by  the  defendant  James  EL  for  the  benefit  of  Bronson  &  Co., 
he  continued  from  time  to  time  to  send  them  money  to  aid  them 
in  their  business,  and  in  that  way  sent  them  several  thousand  dol- 
lars. The  defendant  James  H.  was  executor  of  the  estate  of  one 
Clark,  and  held  trust  funds  belonging  to  others.  On  the  16tb  day 
of  February,  1897,  he  gave  to  Sarah  A.  Clark  a  deed  of  a  store 
in  the  city  of  Amsterdam  to  pay  an  indebtedness  for  trust  funds 
held  by  him,  belonging  to  her,  of  |4,300.  On  the  27th  of  March, 
1897,  he  conveyed  tiie  homestead  property,  the  deed  of  which  this 
action  is  brought  to  set  aside,  to  his  brother  George  W.  Bronson. 
This  property  was  worth  at  that  time  |10,000.  On  the  26th  of 
April,  the  3d  of  May,  and  the  24th  of  May  the  defendant  James  H. 
Bronson  executed  varioas  mortgages  and  deeds  to  various  parties 
for  the  purpose  of  paying  indebtedness  for  trust  funds  held  by  him, 
or  business  indebtedness  to  various  parties,  and  during  that  period 
disposed  of  |3,200  of  bank  stock,  and  gave  his  wife  a  bill  of  sale 
of  the  household  furniture.  These  various  transfers  and  alienations 
devested  him  of  all  of  his  property.  No  complaint  ia  made  by  this 
plaintiff,  in  his  (a  creditor's)  action,  against  any  of  the  transfers, 
except  the  deed  to  the  brother  George  W.  Bronson  of  the  homestead 
property.  That  deed  was  dated  the  27th  of  March,  1897,  signed  by 
James  H.  Bronson  alone,  his  wife  not  joining,  and  was  acknowledged 
on  the  6th  day  of  April  thereafter,  and  not  recorded  until  the  24th 
day  of  May  thereafter,  when  all  of  the  other  conveyances  and  mort- 
gages were  recorded.  The  plaintiff  claims  that  the  transfer  of  the 
homestead  property  to  the  brother,  the  defendant  George  W.  Bron- 
son, was  without  consideration  and  in  fraud  of  himself,  and  for  the 
purpose  of  hindering  and  delaying  him  in  the  collection  of  his  claim, 
which  claim  had  existed  for  more  than  a  year  prior  to  the  transfers. 
The  defendants  seek  to  justify  the  conveyance  on  the  ground  that 
the  brother,  the  defendant  George  W.  Bronson,  held  a  claim  for 
nearly  |10,000,  growing  out  of  a  note  given  to  him  by  the  defendant 
James  H.  Bronson  in  August,  1886,  and  allege  that  the  consideration 
for  the  note  was  back  salary  due  from  James  H.  to  George  W.  In 
1873  Gteorge  W.  was  working  for  his  brother  James  H.  as  superin- 
tendent of  a  broom  manufactory,  under  the  stipulated  salary  of 
|1,100  per  year.  The  defendants  claim  that  George  was  dissatisfied 
with  this  amount,  and  suggested  to  his  brother  that  he  ought  to  re- 
ceive an  additional  amount,  and  that  they  finally  agreed  upon  |400 
additional  salary.  From  1873  until  1885  George  continued  in  the 
service  of  his  brother,  and  drew  only  |1,100  per  year.  There  was  no 
written  agreement,  nor  entry  upon  the  books,  nor  memorandum  of 
any  kind  made  regarding  this  alleged  agreement.  They  do  not 
claim  that  during  this  11  years'  service  any  attempt' was  made  by 
George  to  obtain  payment  of  the  additional  f400  per  year,  except 
that  from  time  to  time  James  H.  assured  him  that  he  would  take 
care  of  him.  Eleven  more  years  elapsed,  and  in  August,  1896,  the 
defendant  George  W.  says  that  he  concluded  he  had  better  get  the 
matter  in  different  shape  from  that  in  which  it  was.  George  W.  dur- 
ing this  time  was  in  need  of  money.  There  was  an  unpaid  judgment 
hanging  over  him,  and  he  gives  that  as  an  excuse  why  he  did  not 
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disclose  the  indebtedness  and  draw  tfae  mon^.  In.  1893  this  judg- 
ment, however,  was  compromised  by  the  payment  of  a  part,  and  still 
no  effort  was  made  to  collect  the  money  from  his  brother,  or  demand 
made  for  it.  In  August,  1896,  when  tfae  amount  was  ingrafted  into 
a  note,  the  |4,400  and  interest  had  amounted  to  18,624.  George  W. 
knew  that  his  brother  James  H.  had  become  involved  with  the 
Philadelphia  firm,  and  had  indorsed  for  them  for  a  considerable 
amount.  Something  was  said  in  August,  1896,  when  the  note  was 
given,  that  James  H.  could  secure  George  W.  by  giving  him  a  deed 
of  his  homestead,  although  at  that  time  he  owned  a  considerable 
number  of  other  pieces  of  real  estate  and  some  personal  property. 
On  the  8th  of  February,  1897,  one  of  the  notes  upon  which  the  plain- 
tiff subsequently  obtained  judgment  was  shortly  to  fall  due,  and 
James  H.  induced  the  plaintiff  to  renew  the  note  for  another  seven 
months.  On  the  15th  of  February  thereafter  the  alienation  of  prop- 
erty began,  continuing  until  the  24th  of  May  foUovring.  In  1885 
George  moved  from  the  city  of  Amsterdam  to  Syracuse,  and  has 
remained  under  another  employer  ever  since.  No  question  of  inter- 
est upon  the  alleged  claim  came  up  until  the  time  of  the  giving  of 
the  note.  During  all  ot  the  time  of  the  existence  of  the  claim, 
James  H.  Bronson  was  abundantly  able  to  pay  his  brother,  who  was 
apparently  in  need  of  the  money  if  it  was  due  him.  He  says  he 
did  not  press  it  because  he  thought  it  was  entirely  safe,  and  that  he 
was  secured  in  his  brother's  will  for  the  debt.  After  the  conveyance 
to  George  W.,  James  H.  continued  to  occupy  the  premises,  and 
for  the  first  year  claims  to  have  paid  the  rent  by  paying  taxes  and 
making  repairs,  and  after  that  to  have  paid  a  stipulated  rent  There 
appears  to  have  been  no  change  in  occupancy  and  management  of 
the  property  after  its  conveyance  to  George  W.  The  homestead  was 
evidently  the  piece  of  property,  which  the  defendant  James  H.  most 
cared  about  either  saving  for  himself  or  continuing  in  control  of. 
I  think  the  conclusion  is  irresistible  that  the  conveyance  was  made 
in  fraud  of  the  plaintiff,  and  for  the  purpose  of  hindering  and  de- 
laying him  in  the  collection  of  his  claim,  and  that  the  claim  of 
George  W.  Bronson  was  not  a  bona  fide  one.  It  is  possible  there 
may  have  been  some  talk  that  George  W.  was  to  have  an  increase 
of  salary,  and  that  his  brother  James,  who  had  no  children,  was  to 
provide  for  him  in  his  will,  and  make  up  to  him  what  he  might  lose 
by  working  for  reduced  compensation;  but  any  valid  contract  which 
obligated  the  defendant  James  H.  to  pay  to  G«orge  W.  the  f9,(M)0. 
for  which  the  house  was  transferred,  I  do  not  tiiink  existed.  If 
there  was  a  valid  claim,  then  James  H.  had  the  right  to  transfer 
the  property  in  payment  of  it,  but  I  find  that  there  was  none,  and 
that  all  the  circumstances  show  that  the  conveyance  was  made  in 
fraud  of  the  plaintiff.  If  the  case  was  to  foe  decided  npon  sympathy, 
it  should  be  for  the  defendant,  because  his  case  is  a°  hard  one.  But 
in  the  law  the  plaintiff's  claim  is  entitled  to  as  great  protection 
as  though  the  indebtedness  had  been  incurred  in  any  other  manner 
than  as  security  for  others.  The  findings  and  decree  may  be  in  ac- 
cordance with  the  above,  with  costs  to  the  plaintifi. 
Judgment  accordingly. 
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OMEGA  Olli  C».  y.  WESOHLBR  et  al. 
(Supreme  Court,  Special  Term,  New  York  Oouaij.    Jxdj,  tOOl.) 

L  Trade-Mark — Injukotiok. 

The  owners  of  a  trade-mark  named  "Omega  Oil"  manufactured  • 
llnimeut  green  In  color,  and  for  which  green  bad  been  adopted  as  a  dis- 
tinctive mark.  Defendants  manufactured  a  green  medicated  soap,  em- 
ploying therein  a  small  quantity  of  Omega  Oil,  and  put  the  soap  up  In 
a  green  box  and  wrapper.  Beld,  that  defendants  would  be  restrained 
from  using  the  words  "Omega  Oil"  as  a  part  of  their  designation  of  the 
manufacture  as  liniment  and  soap. 
i.  Same. 

Defendants  would  not  be  restrained  from  using  the  green  color  in  the 
soap  or  on  the  wrapper  or  the  boxes  if  the  words  constituting  plaintiff's 
trade-mark  were  omitted  from  the  soap. 

k  

Action  by  the  Omega  Oil  Company  against  J.  Charles  Weschler 
and  others.  Motion  by  plaintiff  to  continue  temporary  injunction. 
Injunction  modified. 

Guggenbeimer,  Untermyer  &  Marshall  (Louis  Marshall,  of  conn- 
sel),  for  plaintiff. 

Weschler  &  Burstein  (J.  Charles  Weschler,  of  counsel),  tor  de- 
fendants. 

BLANCHARD,  J.  This  is  a  motion  to  continue  daring  the  pend- 
ency of  this  action  a  temporary  injunction  heretofore  granted  here- 
in, restraining  the  defendants  from  using  the  words  "Omega  Oil"  or 
the  word  "Omega"  as  a  designation  of  any  soap,  or  from  advertising 
or  representing  its  soap  as  composed  of  "Omega  Oil"  as  one  of  its 
constituents,  or  from  using  such  words  in  connection  with  any  wrap- 
per or  box  in  which  soap  is  packed,  or  from  selling  or  exposing  for 
sale  any  soap  packed  in  a  green  box  or  package.  It  appears  from 
the  papers  that  the  plaintiff  is  the  manufacturer  of  a  liniment 
known  as  "Omega  Oil,"  which  name  was  created  by  the  plaintiff, 
and  nearly  |300,000  has  been  expended  in  advertising  the  name  and 
the  qualities  it  is  supposed  to  possess.  The  plaintiff  has  adopted 
green  as  the  distinctive  color  of  its  advertisements  and  labels,  and 
the  liniment  itself  is  green.  It  is  claimed  by  the  plaintiff  that  this 
Omega  Oil  possesses  certain  curative  qualities,  and  it  has  been  ad- 
vertised as  a  remedy  for  skin  and  scalp  diseases,  for  sore  and  per- 
spiring feet,  and  other  ailments.  Omega  Oil  has  thus  become  well 
and  favorably  known  to  the  public,  and  a  large  demand  therefor 
created.  The  defendants  have  put  upon  the  market  a  soap  which 
they  term  "Omega  Oil  Medicated  Soap,"  and  claim  it  to  be  useful 
for  skin  and  scalp  troubles.  The  soap  is  green  in  color,  as  are  like- 
wise the  paper  wrapper  in  which  each  cake  is  inclosed,  and  the  box 
in  which  the  cakes  are  packed.  That  the  plaintiff  has  a  valid  trade- 
mark in  the  name  "Omega  Oil"  is  beyond  dispute,  and  it  does  not 
seem  to  be  questioned  by  defendants,  but  it  is  claimed  the  exclusive 
use  of  this  name  is  limited  to  an  article  of  the  same  class  as  that  to 
which  it  has  been  applied  by  plaintiff,  i.  e.  a  liniment,  and  that  a 
soap  is  of  a  different  class,  and  that  therefore  plaintifTs  trade-mark 
does  not  extend  to  the  use  of  the  words  as  adopted  by  defendants 
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and  applied  to  a  soap.  It  was  conceded  upon  the  argument  hereof 
by  defendants'  counsel  that  defendants  had  adopted  the  words 
•'Omega  Oil"  because  they  had  become  well  known  to  the  public 
The  equities  of  the  case  are  clearly  with  the  plaintiff.  I  am  satis- 
fied from  the  proof  here  submitted  that  the  articles,  i.  e.  liniment 
and  soap,  are  not  of  such  a  different  character  as  will  permit  the 
defendants  the  use  of  the  name  created  and  made  valuable  by  plain- 
tiff. The  liniment  may  have  a  much  broader  application  than  the 
soap,  but  it  also  possesses  to  a  certain  extent  the  qualities  of  the 
soap,  and  is  used  for  many  of  the  same  purposes.  In  the  case  of 
Carroll  v.  Ertheiler  (C.  C.)  1  Fed.  688,  the  complainants,  having  the 
right  to  the  use  of  the  words  "Lone  Jack"  as  applied  to  smoking  to- 
bacco, succeeded  in  restraining  the  defendant's  appropriation  of 
those  words  to  cigarettes,  even  though  an  accompanying  device 
employed  by  the  complainants  was  omitted  by  defendant.  In  the 
case  of  Church  &  Dwight  Co.  v.  Russ  (C.  C.)  99  Fed.  276,  it  was  held 
that  the  complainant,  the  owner  of  a  certain  brand  of  baking  soda, 
had  the  right  to  restrain  defendant,  who  manufactured  baking 
powder  composed  of  25  per  cent,  of  plaintiff's  baking  soda,  from 
using  its  trade-mark.  It  was  held  that  baking  soda  and  baking 
powder,  coming  in  direct  competition  with  each  other  in  sale  and 
use  for  the  same  purpose,  belong  to  the  same  class  of  goods.  Judge 
Baker,  in  his  opinion,  said: 

"The  public  would  readily  suppose  that  the  baking  powder  bearing  the 
complalnanfa  trade-mark  was  either  manufactured  by  it  or  by  some  one 
having  its  authority  and  consent,  and  that  it  voucbed  for  the  superiorli? 
and  high  character  of  the  goods  bearing  such  trade-mark.  Goods  are  in 
the  same  class  whenever  the  use  of  a  given  trade-mark  or  symbol,  or  boUi, 
would  enable  an  unscrupulous  dealer  readily  to  palm  oS  on  the  unsuspecting 
purchaser  the  goods  of  the  infringer  as  the  goods  made  by  the  owner  of  the 
trade-mark  or  with  his  authority  and  consent" 

The  reasoning  of  this  decision  obviously  applies  in  the  case  before 
me.  Under  this  decision  there  is  no  force  in  defendants'  contention 
that,  because  of  the  alleged  nse  in  small  quantities  of  plaintiff's 
liniment  in  the  manufacture  of  their  soap,  defendants  had  the  right 
to  appropriate  plaintiff's  trade-mark.  The  adoption  of  the  words 
"Omega  Oil"  by  defendants  was  calculated  to  deceive  the  public  into 
the  belief  that  plaintifTs  article  was  being  put  up  for  sale  in  an- 
other form,  at  least  into  the  belief  that  soap  was  placed  on  the 
market  by  plaintiff  or  by  its  consent.  The  adoption  of  green  as 
the  color  of  the  soap,  and  the  green  wrapper  and  box,  by  defendants, 
tended  to  further  such  deception,  green  being  the  distinctive  color 
of  plaintifTs  liniment  and  of  the  labels  on  its  bottle.  Defendants' 
object  in  choosing  the  name  and  color  of  its  soap  is  manifest,  and, 
so  far  as  I  can  see,  for  but  a  single  purpose,  and,  as  stated  by  Judge 
Lacombe  in  the  case  of  N.  K.  Fairbank  Co.  v.  R.  W.  Bell  Mfg.  Co., 
23  C.  C.  A.  554,  77  Fed.  869,  "that  purpose  a  species  of  competition 
in  trade  which  courts  of  equity  hold  to  be  unfair."  If  the  words 
constituting  plaintiff's  trade-mark  be  omitted  from  the  soap,  the 
mere  use  of  the  color  green  in  the  soap  or  on  the  wrapper  or  box 
cannot  be  enjoined.  Fischer  v.  Blank,  138  N.  Y.  244,  249,  33  N.  E. 
1040.    To  this  extent  the  temporary  injunction  heretofore  issued 
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must  be  modified.  Defendants'  contention  that  plaintiff  should  be 
denied  relief  by  this  court  because  it  is  not  here  "with  clean  hands," 
by  reason  of  its  alleged  misrepresentation  to  the  public  that  one  of 
the  component  parts  of  Omega  Oil  is  a  green  herb  grown  in  Switzer- 
land, cannot  be  sustained.  The  proof  on  the  part  of  the  plaintiff 
is  that  such  an  herb  is  used  in  the  manufacture  of  the  Omega  Oil. 
In  the  face  of  this  positive  afBrmatiTe  averment  of  the  presence  of 
the  herb,  I  would  not  be  justified  in  concluding  its  absence  merely 
from  the  chemical  analysis  of  plaintiff's  expert.  An  order  may  be 
presented  continuing  the  injunction  pendente  lite,  accept  with  the 
modification  indicated.  Plaintiff  may  have  f  10  costs  of  the  motion, 
to  abide  the  event. 
Injonction  modified  and  continued,  with  f  10  costs  to  abide  erent. 


<86  Misc.  Hep.  854.) 

OROH  T.  GROH. 

(Supreme  Court,  Special  Term,  New  Ywk  Conntj.    Jnoe,  1901.) 

L  Ditorcb—Dbcrsb— Motion  to  Vacate. 

After  death  of  plaintiff  In  divorce.  In  whose  favor  a  Judgment  had 
been  rendered,  a  motion  to  vacate  the  same  on  the  ground  that  It  was 
improperly  obtained  comes  too  late. 

t.  Same— Dbath  or  PLAihTiPF. 

Where  a  Judgment  of  absolate  divorce  was  granted  plaintiff,  and  he 
thereafter  dies.  In  order  to  vacate  a  judgment  for  plaintiff  as  Illegally 
obtained,  defendant  mnst  bring  separate  action  against  all  the  parties 
Interested  In  plaintiff's  real  estate  subsequent  to  the  Judgment,  and  hia 
personal  representatives. 

Action  by  John  Qroh  against  Susie  O.  Groh  for  divorce.  Judg- 
ment for  plaintiff.  Motion  to  vacate  judgment  after  death  of  plain- 
tiff.   Denied. 

A.  G.  Fox,  for  the  motion. 
S.  Untermyer,  opposed. 

GILDEESLEIEVE,  J.  The  plaintiff,  John  Groh,  obtained  a  judg- 
ment of  absolute  divorce  against  the  defendant,  Susie  O.  Groh,  in 
February,  1899.  In  March,  1900,  the  plaintiff  died.  The  defendant 
now,  after  the  lapse  of  more  than  a  year  from  the  death  of  plaintiff, 
makes  a  motion  to  set  aside  the  judgment  of  divorce  on  the  ground 
that  said  judgment  was  improperly  obtained.  I  do  not  think  this  is 
the  proper  method  of  procedure.  It  seems  to  me,  upon  the  authority 
of  Watson  v.  Watson,  1  Hun,  267,  that  a  separate  action  should  have 
been  brought  against  all  the  heirs  and  other  persons  interested  in 
the  real  estate  left  by  the  plaintiff,  and  such  persons  as  may  have 
taken  conveyance  thereof  subsequent  to  the  decree  of  divorce,  as 
well  as  against  the  representatives  of  the  deceased  plaintiff.  Motion 
denied,  without  costs  and  without  prejudice. 

Motion  denied,  without  costs  and  without  prejudice. 
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(86  Viae  Bep.  465.) 

GAIiB  et  al.  t.  CITY  OP  SYRACUSE  et  aL 

(Supreme  Court,  Special  Term,  Onondaga  Ooon^.    July,  1001.) 

1.  Pdllotioii  ov  Stbcak— Sbwbbs— Ihjukctioh; 

The  channel  of  a  creek  was  changed  by  a  eltjr  lo  that  it  ran  to  • 

neighboring  lake.  The  city  proposed  to  build  an  additional  sewer  con- 
necting with  the  creek,  and  emptying  near  the  land  abutting  on  the 
lake,  and  thereby  Increasing  the  pollution  of  the  creek  and  lake.  BeU, 
that  such  act  will  be  restrained,  where  it  appeared  that  the  land  was 
flooded  at  the  time  of  the  spring  floods,  and  large  sewage  deposits  made^ 
which  became  extremely  offensive  when  the  waters  receded. 

Xi  BaVB— ESTOFPEL. 

That  abutting  owners  on  a  stream  have  not  objected  to  the  use  of  the 
stream  as  a  sewer  does  not  estop  them  from  objecting  where  the  city 
proposes  to  increase  such  sewer. 

Action  by  Thomas  K.  Gale  and  others  against  the  city  of  Syra- 
cnse  and  others  to  restrain  defendants  from  obstructing  a  aewer  and 
discharging  the  same  into  Onondaga  creek  on  a  certain  avenue  in 
the  city.    Injunction  granted. 

Lewis  &  Crowley,  for  plaintiffs. 
W.  J.  McGlusky,  for  defendant& 

ANBBEWS,  J.  Originally  the  waters  of  Onondaga  cre^  ran 
in  a  winding  channel  to  the  lake,  through  a  course  considerably  to 
the  north  of  their  present  location.  A^ut  1867,  however,  the  city 
of  Syracuse  acquired,  under  legislative  author!^,  a  strip  of  land 
some  160  feet  wide,  beginning  at  a  point  on  the  stream  known  as 
"Maple  Elbow,"  and  running  northwesterly  in  a  straight  line  to 
the  shore  of  the  lake.  A  channel  was  dug  through  this  strip,  and 
when  completed  the  waters  of  the  stream  were  turned  into  it. 
In  the  year  1883  the  plaintiffs'  ancestor  obtained  title  to  reclaimed 
lot  No.  45  of  the  Onondaga  Salt  Springs  reservation,  excepting  and 
reserving  the  land  taken  therefrom  for  the  New  York  Central  Rail- 
road Company  and  the  land  taken  to  straighten  Onondaga  creek. 
This-reclaimed  lot  lay  upon  both  sides  of  the  new  channel.  It  was 
bounded  northerly  by  the  lake,  and  extended  southeasterly  towards 
Hiawatha  avenue.  It  did  not,  apparently,  touch  the  waters  of  the 
creek  itself,  except  at  one  point,  where,  as  shown  by  a  map  offered 
by  the  defendants  in  evidence,  a  portion  of  the  creek  does,  for  a  few 
feet,  flow  over  the  plaintiffs'  land.  In  1884  the  plaintiffs'  ancestor 
obtained  a  second  parcel  of  land  lying  between  the  first  and  Hia- 
watha avenue,  and  bounded  on  the  side  towards  the  new  channel  of 
the  creek  by  the  land  appropriated  by  the  city.  This  parcel  at  no 
point  touches  the  water.  It  appears  satisfactorily  from  the  evi- 
dence that  at  the  present  time  Onondaga  creek  is  largely  used  to 
carry  away  Ihe  sewage  of  the  city,  that  it  and  the  lake  near  its 
mouth  are  greatly  contaminated  thereby,  that  in  the  springtime 
the  lands  owned  by  the  plaintiffs  are  usually  overflowed,  that  as  the 
waters  recede  large  deposits  of  this  sewage  are  left  thereon,  and 
that  later  in  the  season  this  deposit  becomes  extremely  offensive. 
It  also  appears  that  the  city  is  about  to  construct  an  additional 
sewer  through  Hiawatha  avenue,  opening  into  the  creek  on  that 
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street  at  a  point  close  to  the  plaintifb'  propertj.  This  sewer  is  to 
drain  a  large  part  of  the  First  and  Second  waods  of  the  city,  and, 
if  constructed,  wiU  throw  into  the  stream  great  quantities  of  sewage. 
The  inevitable  result  will  be  greatly  to  increase  the  present  pollu- 
tion of  the  stream,  to  pollute  ttie  lake  where  it  washes  the  plaintiffs' 
property,  and  to  increase  the  deposits  left  upon  this  property  by 
the  spring  floods.  This  is  especially  so  as  it  is  not  claimed  that 
the  plans  for  such  sewer  contemplate  any  means  for  protecting  the 
plaintiffs'  lands,  even  if  such  means  could  be  adopted.  Under  these 
circumstances,  I  am  of  the  oinnion  that  the  plaintiffs  are  clearly  en- 
titled to  an  injunction.  As  to  a'portion  of  their  property  they  are, 
as  has  been  seen,  riparian  owners  upon  the  stream.  It  flows  over 
their  boundary  line,  and  they  are  clearly  entitled  to  jwevent  its 
pollution.  The  fact  that  they  have  acquiesced  in  what  has  already 
been  done  is  no  answer  to  this  claim.  Nor  is  the  fact  that  the  in- 
jury done  it  will  be  slight.  They  may  object  to  acts  which  by  the 
course  of  time  will  ripen  into  a  right.  Townsend  v.  Bell,  62  Hun, 
306,  17  N.  Y.  Supp.  210;  Knitting  Co.  v.  Dean,  162  N.  Y.  278,  56 
N.  E.  757.  Nor  is  the  fact  that  the  present  bed  of  the  stream  is 
artificial  material.  It  is  a  natural  stream,  and  it  must  be  governed 
by  the  rules  applicable  in  such  cases.  Ciiy  of  Reading  v.  Althouse, 
03  Pa.  400;  Weatherby  v.  Meiklejobn  (Wis.)  20  N.  W.  374;  Paper 
Co.  V.  State,  15  App.  Div.  169,  44  N.  Y.  SuRp.  281.  It  also  appears 
that  the  plaintiffs  are  riparian  owners  upon  the  lake  shore.  They 
have  a  right,  as  such  owners,  to  object  to  the  further  pollution  of 
the  lake  water, — a  result  which,  under  the  evidence,  will  necessarily 
foUow  upon  the  completion  of  the  sewer  in  question.  Further  than 
all  this,  it  is  shown  that  the  plaintiffs'  lands  are  subjected  to  sub- 
staAtially  annual  flpods.  For  this  no  one  is  responsible.  The  fact 
that  the  waters  so  covering  the  land  already  contain  refuse  appears, 
but  of  this  fact  no  comi^aint  is  made.  The  plaintiffs,  however,  may 
certainly  object  to  any  increase  in  the  injury  so  done.  The  defend- 
ants have  no  right  directly  or  indirectly  to  cast  their  sewage  upon 
the  property  in  question.  Proper  findings  may  be  prepared,  an^  if 
not  agreed  upon,  wUl  be  settled  upon  due  notice. 
Ordered  accordingly. 


(85  Misc.  Rep.  897.) 

GABBErrr  v.  wood  et  aL 

(Supreme  Conrt,  Special  Term,  Albany  County.    Jnly,  1001.) 

fiimVACB  Waters— Liability— Melting  Snow  and  Ick. 

Ajo  owner  of  a  lot  lying  on  tlie  side  of  a  hill  Is  not  liable  to  the  owner 
of  a  lot  lower  down  on  the  hill  because  of  surface  water  and  melted  lee 
and  snow  running  down  from  the  upper  owner's  lot  onto  that  of  the 
lower  owner,  providing  such  upper  owner  has  not  pei-mitted  an  unnec- 
essary and  improper  accumulation  thereof  on  bis  lands. 

Action  by  Lena  Garrett  against  Bradford  R.  Wood  and  others  for 
an  injunction  and  for  damages  caused  by  an  alleged  nuisance.  Com- 
plaint dismissed. 
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Defendants'  land  was  situated  on  a  side  hill,  and  pIiuntifiTs  land 
below  it  on  the  hiU.  See  68  N.  Y.  Supp.  157,  and  70  N.  Y.  Supp. 
858. 

B.  B.  Heyward  (Albert  0.  Tennant,  of  counsel),  for  plaintiff. 
James  J.  Farren,  for  defendants. 

C5HESTER,  J.  The  defendants  are  not  liable  for  any  damages  to 
the  plaintiffs  property  which  were  included  in  the  judgments  in  her 
favor  in  the  several  prior  actions  brought  by  her  for  the  same  cause, 
those  judgments  having  been  paid  and  satisfied.  Garrett  v.  Wood,  56 
App.  Div.  281,  67  N.  Y.  Supp.  122.  Nor  for  any  damages  recoverable 
in  such  prior  actions.  Uline  v.  Bailroad  Co.,  101 N.  Y.  98, 123,  4  N.  E. 
636.  The  settlement  of  the  judgments  in  those  actions  serves  as  a 
satisfaction  to  all  the  defendants  in  this  action  for  such  damages. 
Lord  V.  Tiffany,  98  N.  Y.  412,  50  Am.  Rep.  689.  The  last  of  such 
actions  prosecuted  to  judgment,  which  was  settled,  was  commenced 
in  the  city  court  August  16,  1900.  The  evidence  fails  to  convince 
me  that  since  that  date  the  plaintiff  has  sustained  any  damages  for 
which  the  defendants  are  liable.  It  appears  that  soon  after  that  the 
commissioner  of  public  works  of  the  city  of  Albany  made  certain 
changes  in  the  alley  leading  to  Colonie  street,  between  the  jdaintiff's 
and  the  defendants'  property,  which  caused  the  water  from  defend- 
ants' property  to  run  out  of  the  alley  to  Colonie  street.  That  this 
furnishes  substantial  protection  to  the  plaintiffs  premises  is  clearly 
shown  from  the  fact  that  the  rainfall  for  the  month  of  April  of  this 
year  was  more  than  double  the  normal  rainfall,  and  was  greater 
than  in  any  other  month  for  the  past  24  years,  and  yet  during  that 
month  no  water  was  collected  on  the  lands  of  the  defendants  or  on 
the  alley,  or  flowed  from  the  defendants'  to  the  plaintiff's  land. 
There  is  some  testimony  tending  to  establish  that  in  the  spring  of 
1901  water,  snow,  and  ice  accumulated  in  a  slight  depression  in  the 
defendants'  premises,  and  that  the  water  overflowed  upon  the  plain- 
tiff's property,  but  there  is  no  proof  that  this  was  caused  by  any 
change  by  the  defendants  of  the  natural  surface  of  their  premises; 
and  I  am  satisfied  that  any  water  which  has  reached  the  plaintiff's 
premises  from  the  defendants',  which  has  been  very  slight  during  the 
period  covered  by  this  action,  was  surface  water  from  rains  and  from 
melting  snow  and  ice  which  followed  the  natural  formation  of  the 
land,  and  which  did  not  result  from  any  improper  accumulation  of 
water,  snow,  and  ice  permitted  by  the  defendants  upon  their  i»em- 
ises.  For  this  these  defendants  are  not  liable.  Vanderwiele  v. 
Taylor,  65  N.  Y.  341;  Barkley  v.  Wilcox,  86  N.  Y.  140,  40  Am.  Rep. 
519.  Whatever  dampness  has  been  shown  to  exist  in  the  plaintiffs 
sheds  at  the  rear  of  her  lots  adjacent  to  the  alley  is  only  such  aa  is 
naturally  incident  to  a  location  such  as  that  is  or  was  caused  by 
the  natural  flow  of  the  surface  water,  for  which  the  defendants  are 
in  no  wise  liable,  and  which  could  have  been  wholly  prevented  by 
the  exercise  of  slight  care  by  the  plaintiff  in  fulfilling  the  covenant 
in  her  deed  requiring  her  to  conform  the  grade  of  the  alley  in  the 


Digitized  by 


Google 


City  Ct)  UILLEB   V.  BARTH.  989 

rear  of  the  premises  so  as  to  throw  the  water  coming  from  defend- 
ants' lots  on  the  west  of  the  alley  to  Colonie  street.    The  complaint 
shoald  be  dismissed,  with  costs. 
Complaint  dismissed,  with  costs. 


(85  Misc.  Rep.  872.) 

MILLER  v.  BARTH. 

(City  Ooart  of  New  York,  General  Tram.    June,  1901.) 

Rial-Estate  Aoent— Couuissions. 

Where  a  real-estate  broker  procures  a  responsible  purchaser,  who  Is 
accepted  by  the  principal,  be  Is  entitled  to  his  commissions,  and  It  Is  no 
defense  In  an  action  therefor  that  the  principal  thereafter  became  dis- 
satisfied with  the  porcbaser. 

Appeal  from  trial  term. 

Action  by  George  M.  Miller  against  John  G.  Barth.  From  a  judg- 
ment entered  on  a  verdict,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.    Affirmed.  

Argued  before  CONLAN  and  O'DWTEB,  JJ. 

Lippmann  &  Rack  (William  J.  Lippmann,  of  counsel),  for  appel- 
lant. 
Elliott,  Jones  &  Escher  (Henry  Escher,  of  counsel),  for  respondent. 

<!X)NLAN,  J.  The  action  was  to  recover  the  commiBsions  of  a 
broker  on  the  sale  of  real  estate  in  New  York  City.  The  defendant 
had  purchased  some  unfinished  buildings  at  a  sale  in  foreclosure, 
and  desired  to  find  a  purchaser  therefor.  The  plaintiff  and  his 
assignor,  who  were  then  partners,  were  employed  by  the  defendant 
as  brokers  in  the  premises,  and  procured  a  customer  for  the  de- 
fendant, who  was  able  and  willing  to  perform,  and  who  was  accepted 
by  the  defendant.  The  broker  had  then  complied  with  all  the  con- 
ditions to  entitle  him  to  his  compensation,  which  had  been  fixed  at 
1  per  cent,  of  the  purchase  price,  or  |850.  The  defendant  and  the 
customer  then  proceeded  to  arrange  some  details  connected  with 
the  transaction,  a  part  of  which  consisted  of  the  preparation  of 
certain  bonds  and  mortgages,  to  be  delivered  as  a  part  of  the  con- 
sideration, and  these  were  executed  and  delivered,  and  the  cus- 
tomer also  paid  the  amount  required  for  the  revenue  stamps  to  affix: 
to  the  papers.  It  is  not  to  be  contended  that  the  broker  was  in 
any  way  interested  in  or  had  any  part  to  perform  in  the  details  of 
the  transaction.  No  written  contract  between  any  of  the  parties 
was  entered  into;  it  being  stated  by  the  defendant,  as  it  appears 
from  the  evidence,  that  the  deed  was  to  be  passed  direct  to  the  new 
purchaser  in  order  to  save  expense.  Several  meetings  and  inter- 
views appear  to  have  been  had  between  the  defendant  and  his  pur- 
chaser, having  in  view  the  completion  of  the  transaction.  As  a  part 
of  the  details,  a  building  loan  was  to  be  made  by  the  defendant  to 
his  purchaser,  with  which  to  complete  the  building,  and  it  was 
claimed  that  because  of  this  the  commission  of  the  broker  had  not 
been  earned  until  the  latter  was  executed.  In  this  connection  it  is 
shown  by  the  evidence  that  the  purchaser  was  at  all  times  willing 
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to  enter  into  the  bnilding-loan  agreement,  bat  that  for  some  reascm, 
and  precisely  what  does  not  appear,  the  defendant  declared  the 
transaction  off  before  the  completion  of  this  particular  instmment, 
and  thereafter  alleged  as  a  reason  for  nonperformance  that  the  prop- 
erty had  been  sold  to  other  parties.  Whether  this  was  so  or  not, 
the  defendant  testified  on  the  trial  that  he  was  then  the  owner  of 
the  premises  in  question.  If  the  defendant  is  to  be  permitted  to 
escape  liability  by  a  summary  dismissal  of  his  cnstomer  after  the 
uiinds  of  the  parties  have  met,  then  there  might  be  created  a  condi- 
tion where  the  broker  woidd  under  no  circumstances  be  entitled  to 
his  commission,  and  there  would  soon  be  an  end  to  all  contracts 
through  the  instrumentality  of  the  agent,  and  brokers  would  not 
be  found  looking  for  principals  to  buy  or  sell.  The  law,  however, 
has  long  since  ^come  settled  in  matters  of  this  kind,  and  brokers 
have  become  a  necessary  means  to  the  originating  or  carrying  out 
of  operations,  both  large  and  small,  and  few  transactions  are  to-day 
carried  on  without  their  agency  and  active  co-operation.  It  is  nec- 
esEary  that  some  limit  be  put  to  the  caprice  of  the  principal ;  other- 
wise, for  any  reason  whatever,  he  might,  at  any  stage  in  the  transac- 
tion, whether  before  or  after  negotiations  had  been  completed,  sum- 
marily dismiss  the  broker  with  the  naked  declaration  that  the  deal 
was  off,  and  deprive  the  latter  of  his  jastly-eamed  compensation. 
In  this  case,  then,  the  broker  having  found  a  responsible  purchaser 
who  came  to  an  agreement  with  the  latter,  he  performed  his  con- 
tract with  bis  principal,  and  could  not,  therefore,  be  deprived  of  his 
commissions.  The  record  presents  to  our  mind  nothing  which  calls 
for  an  interference  with  the  determination  reached  at  the  tripl  term, 
and  the  judgment  and  order  appealed  from  must  be  afflrmcid,  with 
costs. 
Judgment  and  order  alBrmed,  with  costs. 

O'DWYER,  J.,  concurs. 


(35  Misc.  Bep.  391.) 

HAMPTON  ft  B.  R.  ft  LtJMBER  CO.  T.  SIZER  et  aL 

(City  Court  of  New  York,  General  Term.    June,  IfiOl.) 

Rbplbvik—Judomknt— Expenses. 

In  replevin  by  a  corporation  to  recover  certain  of  its  personal  prop- 
erty and  damages  for  Its  unlawful  detention,  counsel  fees  and  traveling 
expenses  of  the  president  of  the  corporation  made  necessary  by  tbe 
litigation  are  not  recoverable  as  damages. 

Appeal  from  trial  term. 

Action  by  the  Hampton  &  Branchville  Railroad  &  Lumber  Com- 
pany against  Robert  R.  Sizer  and  the  American  Surety  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendants  appeal.    Reversed  conditionally. 

See  64  N.  Y.  Supp.  553. 

Argued  before  FITZSIMONS,  O.  J.,  and  O'DWYER  and  HAS- 
CALL,  J  J. 
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Eustace  Conway,  for  appellant  Sizer. 

Henry  0.  WUlcox,  for  appellant  American  Surety  Co. 

Willis  B.  Dowd,  for  respondent 

PER  CtTBIAM.  The  record  in  tbis  case  shows  that  the  plaintiff 
was  the  owner  of  the  lumber  in  question,  and  entitled  to  its  pos- 
session, as  against  the  defendants,  in  whose  possession  it  was  at  the 
time  of  the  commencement  of  the  action.  The  action  is  to  recover 
possession  of  personal  prox>erty,  and  for  damages  for  its  unlawful 
detention,  and  we  are  satisfied  from  the  evidence  in  the  case  that 
the  plaintiff  is  entitled  to  that  relief.  On  the  trial,  however,  against 
the  objection  of  the  defendants,  the  plaintiff  was  permitted  to  prove 
as  damages  expenses  incurred  as  railroad  fares  by  its  president  on 
several  trips  made  to  New  York,  occasioned  by  reason  of  the  penden- 
cy of  this  litigation,  and  amounting  to  the  sum  of  |240,  together  with 
an  expense  incurred  for  counsel  fees  herein  amounting  to  f304;  and 
the  jury,  by  their  verdict,  have  specifically  allowed  the  sum  of  ^304 
as  damages  for  lawy«:^s  fees,  and  f210  as  damages  for  railroad 
fares.  We  are  of  opinion  that  the  plaintiff  is  not  entitled  in  this 
action  to  either  one  of  those  items,  and  that  the  judgment  must  be 
modified  accordingly.  Under  the  complaint  in  this  action  the  plain- 
tiff is  entitled  to  recover  possession  of  the  property  sued  for,  or,  if 
possession  thereof  cannot  be  had,  then  its  value  at  the  time  of  the 
trial,  together  with  damages  for  its  unlawful  detention,  and  no 
more;  and,  in  the  absence  of  other  evidence  of  such  damages,  legal 
interest  upon  the  value  will  be  the  amount  thereof.  It  follows  that 
the  judgment  mast  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellants,  to  abide  the  event,  unless  within  10  days  the  plaintiff 
stipulates  to  reduce  the  judgment  entered  herein  by  deducting  there- 
from the  sum  of  |304  allowed  aa  damages  for  lawyer's  fees,  and  |240 
allowed  as  damages  for  railroad  fares,  with  the  extra  allowance 
thereon  of  5  per  cent.,  in  which  event  the  judgment  and  order  ap- 
pealed from  are  affirmed,  without  costs. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  event,  unless  within  10  days  plaintiff  stipulates  to  reduce 
the  judgment  by  deducting  therefrom  f804  allowed  as  damages  for 
lawyei's  fees,  and  f240  allowed  as  damages  for  railroad  fares,  with 
extra  allowance  of  6  per  cent.,  in  which  event  judgment  and  order 
afiQrmed,  with  costs. 

(35  Misc.  Rep.  375.)  ^™.^t,.,.        r,^««.. 

*  EETCBAM  V.  GOVIN.     . 

(City  Court  of  New  York,  General  Term.    Jna«,  190L) 

L  Kbootiablk  Chbck— Boha  Fide  Bot.dkr. 

The  holder  of  a  negotiable  check,  acquired  by  him  for  value  and 
before  maturity,  can  recover  thereon,  though  it  was  obtained  by  fraud, 
where  there  Is  no  proof  of  actual  notice  of  the  defect  in  title,  or  bad 
faith  on  his  part 
&  Sake— NoTios. 

One  acquiring  a  negotlsble  check  for  value  before  maturity  is  not 
bound  at  his  peril  to  be  on  watcb  for  facts  which  might  put  a  very 
cautious  man  on  Inquiry. 
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Action  by  John  B,  Ketcham  against  Rafael  B.  Govin.  Pending 
the  action  plaintiff  died,  and  Elizabeth  W.  Ketcham,  his  admini:? 
tratriz,  was  substitated  as  plaintiff.  It  was  stipulated  that  a  check 
for  |2,000  referred  to  in  the  opinion  was  a  forgery.  Verdict  for 
¥635.20  in  favor  of  plaintiff,  subject  to  the  opinion  at  general  term. 
Motion  by  plaintiff  for  judgment  granted. 

Argued  before  CONLAN  and  0'DWYEB»  JJ. 

James  B.  Butler,  for  plaintiff. 
John  O.  Tomlinson,  for  defendant. 

GONLAK,  J.    The  action  was  brought  to  recover  the  unpaid  bal- 
ance on  a  check  for  f704  drawn  by  the  defendant  to  the  order  of 
one  Felipe  Carrion,  and  indorsed  by  him  and  delivered  to  the  plain- 
tiff's intestate.    The  answer  admits  the  making  and  delivery  of  the 
check,  and  that  payment  of  the  check  was  stopped,  and  alleges  that 
Carrion  procured  the  check  from  defendant  by  fraud.    The  check 
in  question  arose  out  of  the  follovring  transaction:    One  Alfredo 
Govin  was  indebted  to  the  defendant  in  the  sum  of  f  1,300.    Carrion. 
claiming  to  represent  Alfredo  Govin,  tendered  to  the  defendant  a 
check  of  |2,000  in  payment,  and  received  back  the  check  of  the 
defendant  for  |704,  the  difference.    The  dieck  for  |704'wa8  deliv- 
ered to  the  plaintiff's  Intestate,  who  returned  his  check  for  f 618.50, 
leaving  |85.50,  which  was  the  amount  for  which  Carrion  and  Alfredo 
Govin  were  indebted  to  Ketcham,  and  this  latter  amount  Ketcham 
retained.    Carrion  and  Alfredo  Govin,  the  latter  a  relative  of  the 
defendant,  were  partners.    This  transaction  forms  the  substance  of 
a  separate  defense  in  the  answer  of  the  defendant,  and  it  was  stipu- 
lated upon  the  trial  that  the  facts  as  alleged  were  true.    The  defend- 
ant offered  no  evidence,  and  submits  no  brief  on  the  argument  before 
us.    The  check  in  question  was  taken  by  Ketcham  in  absolute  pay- 
ment, and  the  person  who  delivered  the  same  received  full  value  for 
the  difference  between  the  amount  of  the  check  and  the  amount  of 
the  debt  owing  to  Ketcham,  and  the  right  of  a  holder  of  wrongfully 
diverted  negotiable  paper,  acquired  by  him  for  value  before  due, 
cannot  be  defeated  without  proof  of  actual  notice  of  the  defect  in 
title,  or  bad  faith  on  his  pa!rt,  evidenced  by  circumstances.     Laws 
1897,  c.  612,  §§  91,  96,  96;  Cheever  v.  Railroad  Co.,  150  N.  Y.  59,  44 
N.  E.  701,  34  L.  B.  A.  69;  Cowing  v.  AJtman,  71  N.  Y.  435,  27  Am. 
Rep.  70.    Nor  is  the  purchaser  of  negotiable  paper  for  value  and 
before  maturity  bound  at  his  peril  to  be  on  the  watch  for  facts 
which  might  put  a  very  cautious  man  on  his  guard.    Bank  v. 
Weston,  161  N.  Y.  521,  55  N.  E.  1080.    It  follows,  therefore,  that 
there  must  be  a  judgment  for  the  plaintiff,  with  costs,  as  directed 
at  the  trial  term,  and  with  costs  of  this  appeal. 

Motion  granted,  with  costs. 

O'DWYEB,  J.,  concurs. 
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(35  Misc.  Bep.  406.) 

PEOPLE   ex  rel.  GUERNSEY  ▼.   PIBRSON   et  aL 

(Supreme  Court,  Special  Term,  Jefferson  County.    July,  1901.) 

L  Local  Ofttor  Elbotion— Pboobdube. 

The  genera]  election  law  of  the  state  la  not  applicable  to  an  election 
in  a  town  under  the  liquor  tax  law,  but  sncli  election  is  governed  by 
Laws  1890,  c.  569,  known  aa  the  "Town  Law." 

8.  Samb— Town  Cantabbino  Board— Recakvabs. 

A  town  canvassing  board  cannot  be  ordered  to  reconvene  and  recan- 
vass  votes  cast  at  an  election  on  the  local  option  question,  and  reject 
for  irregularities  returns  from  certain  districts  in  the  town,  onless  they 
are  wholly  void, 

8.  Same— iRREonLABiTiBs. 

That  two  Inspectors  at  an  election  under  the  liquor  tax  law  elected 
one  of  their  number  as  poll  clerk,  in  violation  of  Laws  1890,  c.  569,  {f  38, 
as  amended  by  Laws  1899,  c.  166^  {  2.  does  not  render  the  election  void. 

4.  Sake. 

That  the  poll  lists  in  certain  districts  were  not  subscribed  as  required 
by  statute  did  not  render  the  election  void. 

5.  Sakb. 

Where  inspectors  inclosed  void  ballots  in  a  sealed  package,  and  filed 
them  with  the  statements  of  the  canvass,  the  election  was  not  void, 
though  the  inspectors  did  not  return  how  many  ballota  were  invalid. 

«.  Samb. 

The  election  was  not  rendered  void  because  a  supervisor  of  the  town 
who  took  no  part  in  the  canvass  of  the  votes  was  present  at  it,  and 
signed  the  statement  in  relation  to  it 

Application  by  tbe  people,  on  the  relation  of  E.  Brayton  Guernsey, 
for  writ  of -mandamns  against  Henry  B.  Pieraon  and  others,. officers 
of  the  town  of  Ellisburg,  requiring  them  to  convene  as  a  board  of 
canvassers  to  recanvass  the  votes  on  the  question  submitted  under 
the  liquor  tax  law  at  a  town  meeting  February  19,  1901,  and  to 
throw  out  certain  votes  where  the  election  was  not  legally  conduct- 
ed, and  directing  the  defendant  town  clerk  to  enter  the  result  of 
such  recanvass  in  the  town  records  as  required  by  law.    Denied. 

Arthur  L.  Chapman,  for  the  motion. 
Mason  M.  Swan  and  A.  0.  Briggs,  opposed. 

ANDREWS,  J.  It  seemed  to  have  been  assumed  upon  the  argu- 
ment of  this  motion  that  the  general  election  law  of  the  state 
(Laws  1896,  c.  909)  is  applicable  to  such  an  election  as  is  here  called 
in  question.  I  doubt  if  this  is  so.  Secticms  18,  68,  63,  86,  87,  111, 
113,  and  perhaps  others,  of  this  statute,  refer  to,  and  to  some  extent 
regulate  or  affect,  town  meetings  not  held  on  general  election  days; 
but  mainly  such  meetings  are  governed  entirely  by  the  town  law 
(Laws  1890,  c.  569),  except  in  so  far  as  this  latter  act  incorporates 
into  itself  the  provisions  of  the  former  statute.  In  re  Larkin,  163 
N.  Y.  201,  57  N.  E.  404.  At  town  meetings  the  justices  of  the  peace 
preside,  and  the  town  clerk  acts  as  the  clerk.  A  poll  list  and 
minutes  of  the  meeting,  subscribed  by  the  clerk  and  the  presiding 
officers,  are  to  be  kept  and  filed  in  the  town  clerk's  office.    If,  how- 
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ever,  there  is  no  general  meeting,  and  the  town  is  divided  into  di» 
tricts,  the  election  inspectors  in  each  district  appoint  a  poll  clerk, 
and  they  and  he  have  the  same  powers  and  duties  as  the  justices  and 
town  clerk  at  general  meetings.  When  an  election  is  held  under 
such  circumstances,  at  the  close  of  the  polls  the  inspectors  canvass 
the  ballots,  and  make  a  statement  of  the  number  cast  for  each  candi- 
date, and  for  or  against  every  question  or  {woposition.  "The  void 
and  protested  ballots,  and  the  voted  ballots  other  than  void  and 
protested  shall  be  preserved  and  disposed  of  by  the  inspectors  in  the 
manner  provided  by  section  one  hundred  and  eleven  of  the  election 
law."  Laws  1899,  c.  168,  §  2,  amending  Town  Law,  §  38.  That  is, 
they  shall  be  inclosed  in  a  sealed  package  and  flled  with  a  state- 
ment of  the  canvass.  This  statement  is  to  be  in  the  same  form 
as  statements  made  by  inspectors .  at  general  elections.  Its  form 
is  therefore  fixed  by  the  same  section  111  and  by  section  84.  There 
is  to  be  first  a  return  of  all  the  ballots  voted,  and  number  voted 
for  each  candidate  or  proposition.  The  number  of  ballots  "marked 
for  identification"  shall  be  given,  and  also  the  number  of  ballots 
rejected  as  void.  At  the  end  shall  be  a  certificate  that  the  state- 
ment is  correct.  It  is  then  to  be  delivered  to  the  justices  of  the 
peace  of  the  town  and  the  town  clerk,  who  shall  convene  and  act 
as  a  town  canvassing  board.  The  form  of  questions  in  regard  to 
the  sale  of  liquors,  the  way  in  which  such  questions  shall  be  sub- 
mitted, and  the  manner  in  which  ballots  are  to  be  prepared  and 
furnished,  are  regulated  by  section  16  of  the  liquor  tax  law  (Laws 
1896,  c.  112).  In  determining  whether  or  not  this  is  a  proper  case 
for  granting  a  peremptory  writ  of  mandamus,  only  those  facts  con- 
tained in  the  relator's  papers  which  are  undisputed  may  be  consid- 
ered. On  the  other  hand,  all  the  relevant  facts  stated  in  opposi- 
tion to  the  motion,  and  properly  pleaded,  are  deemed  to  be  true. 

It  appears  that  the  relator  is  &  resident  of,  and  a  hotel  keeper 
in,  the  town  of  EUisburg,  Jefferson  county,  and  that  until  May  1, 
1901,  he  was  authorized  to  traffic  in  liquors  in  said  town  as  a 
hotel  keeper  under  the  liquor  tax  law  of  the  state.  On  May  18th 
he  applied  to  the  county  treasurer  for  a  further  certificate  author- 
izing him  to  continue  such  traffic  in  liquors  for  the  year  ending 
May  1,  1902,  but  such  application  was  refused.  It  further  appears 
that  the  town  of  Ellisborg  is  divided  into  five  separate  election 
districts,  and  that  at  a  town  meeting  held  on  February  19,  1901, 
the  local  option  questions  set  forth  in  the  liquor  tax  law  were 
properly  submitted  to  the  electors  of  the  said  town.  As  a  result 
of  such  election  and  canvass  made  by  the  votes  cast  thereat,  the 
town  clerk  filed  with  the  state  commissioner  of  excise  and  with 
the  county  treasurer  of  Jefferson  county  a  certificate  purporting 
to  show  that  the  majority  of  the  votes  upon  all  the  questions  so 
submitted  was  in  the  negative.  It  was  in  reliance  upon  this  cer- 
tificate that  the  application  of  the  relator  was  refused  by  the  county 
treasurer.  Thereupon  the  relator  makes  this  application,  claim- 
ing that  the  said  election  was  in  many  respects  irregular,  and  that 
the  canvass  of  votes  made  thereat,  both  by  the  district  inspectors 
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and  by  the  town  canvassing  board,  failed  to  comply  with  the  stat- 
ute. In  view  of  the  decision  of  the  court  of  appeals  as  to  the  law 
controlling  town  elections,  many  of  the  objections  as  to  the  acts 
of  the  election  inspectors  become  immaterial.  But  certain  irregu- 
larities do  appear.  Perhaps  the  most  important  are  the  following: 
(1)  The  statute  (Laws,  1899,  c.  168,  §  2)  requires  the  appointment 
of  a  poll  clerk  in  each  election  district,  who  is  required  to  keep  a 
poll  list.  The  ofQce  of  these  clerks  is  distinct  from  that  of  the 
inspectors,  and  the  intention  of  the  law  is  that  the  two  officers 
shall  not  be  combined  in  the  same  person.  Yet  in  two  of  the  dis- 
tricts, at  least,  the  inspectors  selected  one  of  their  own  number  to 
act  as  poll  clerk.  (2)  A  poll  list  should  be  kept  by  the  clerk,  and 
this  list,  subscribed  by  him  and  by  the  election  inspectors,  is  to 
be  kept  and  filed  in  the  town  clerk's  office.  These  lists  seem  to 
have  been  made,  but  in  some  instances,  at  least,  they  were  not 
subscribed  in  the  method  designated.  (3)  In  the  Second  district 
of  the  town  this  poll  list  shows  that  228  persons  voted  upon  the 
excise  question.  In  the  returns  made  by  the  inspectors  less  than 
that  number  of  votes  are  accounted  for.  On  the  fourth  question, 
for  instance,  which  is  the  one  in  which  the  relator  is  interested, 
the  returns  show  113  votes  "Yes,"  and  77  votes  "No,"  making  a 
total  of  190.  No  statement  was  made  as  to  the  missing  38  votes. 
But  it  appears  from  the  affidavits  presented  on  this  motion  that 
these  38  were  blank  and  void.  If  so,  the  number  of  void  ballots, 
at  least,  should  be  stated.  (4)  The  town  canvassing  board  consists 
of  the  justices  of  the  peace  of  the  town  and  the  town  clerk.  One 
of  such  justices  was  not  present  at  the  canvass  of  the  votes,  but 
there  was  present  one  J.  P.  Wodell,  the  supervisor  of  the  town. 
He,  however,  took  no  part  in  the  canvass,  except  to  sign  it  as  su- 
pervisor. 

This  being  the  condition  of  affairs,  the  relator  claims  that  he 
should  not  be  deprived  of  his  right  to  traffic  in  liquors;  while,  on 
the  other  hand,  the  defendants  claim  that,  whatever  irregularities 
may  have  been  committed,  the  people  of  the  town  have  expressed 
their  will,  and  that  the  result  should  not  be  overriden  because  of 
the  negligence  and  carelessness  of  the  town  officers.  I  agree  with 
the  defendants,  and  think  that  the  application  should  be  denied. 
The  matters  complained  of  do  not  enter  into  the  essence  of  the 
election.  They  are  matters  of  procedure,  concerning  which  the 
statute  gives  directions.  The  failure  to  comply  with  these  direc- 
tions, however,  does  not  render  the  election  void.  The  relief  asked 
for  is  that  the  town  canvassing  board  be  directed  to  convene  and 
recanvass  the  votes,  and  upon  such  recanvass  reject  and  disregard 
the  returns  from  certain  districts  in  which  these  irregularities  oc- 
curred. This  cannot  be  granted  unless  the  returns  complained  of 
are  wholly  void.  Otherwise  the  canvassing  board  has  done  its  full 
duty.  They  are  to  canvass  the  returns  made  to  it.  They  have  no 
power  to  recall  the  inspectors  and  compel  them  to  correct  irregu- 
larities. If  they  met  again  they  could  only  repeat  what  they  have 
already  done.    As  has  been  said,  in  two  districts  supervisors  were 
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elected  to  act  as  poll  clerks.  This  was  an  irregularity,  but  the 
office  was  filled  and  the  duties  of  the  office  were  performed.  The 
person  so  acting  was  at  least  a  de  facto  officer,  and  the  fact  of  his 
so  acting  seems  to  have  cast  no  oncertainty  on  the  result.  The 
poll  lists,  also,  were  not  properly  subscribed.  But  with  them  the 
town  canvassers  had  nothing  to  do.  If  they  were  wholly  lacking, 
it  would  have  been  still  their  duty  to  have  canvassed  the  vote  upon 
the  returns  made  by  the  inspectors.  Bo  in  regard  to  the  void  bal- 
lots. Apparently,  such  ballots  were  inclosed,  as  the  statute  di- 
rects, in  a  sealed  package,  and  filed  with  a  statement  of  the  can- 
vass. The  failure  of  the  inspectors  to  state  in  their  return  how 
many  were  void  does  not  affect  in  any  way  the  certainty  of  the 
result,  and  should  not  be  used  as  a  pretext  for  overriding  the  ex- 
press wish  of  the  electors  of  that  district.  The  fact  that  the  sig- 
nature of  Mr.  Wodell  was  attached  to  the  canvass  made  by  the 
town  board  is  immaterial.  He  was  not  a  member  of  that  body, 
but  his  presence  in  the  room  while  they  were  performing  their  du- 
ties, and  the  addition  of  his  signature  to  their  certificate,  does' not 
vitiate  their  action.  The  application  for  a  mandamus  is  therefore 
denied,  with  flO  costs. 
Application  denied,  with  |10  costs.   . 


(36  Misc.  Rep.  399.) 

MOBGAN  V.  TURNER  et  aL 

(Supreme  Court  Trial  Term,  Clinton  County.    July,  1901.) 

1.  Trust  in  Land— Evidekce  to  Establish. 

M.  sued  to  establish  title  to  certain  wood  lands.  The  evidence  showed 
that  they  were  sold  for  taxes  of  1847  and  1848  In  1853,  and  were  con- 
veyed to  the  people  by  the  state  comptroller,  but  that  the  deed  was  never 
recorded.  The  state  In  1882  conveyed  the  land  to  P.  by  a  deed  recorded 
at  that  time,  M.  paying  the  consideration  therefor.  P.  gave  M.  a  mort- 
gage to  secure  his  debt  for  one-half  the  consideration.  On  the  patent 
Issued  there  was  a  memorandum,  signed  with  the  Initials  of  P.,  "Undi- 
vided one-half  deeded  M."  P.  in  1892  wrote  M.  a  letter,  saying  that  be 
thought  "we"  could  sell  the  lot,  and  requiring  a  reply.  The  lands  were 
sold  on  execution  against  P.,  and  defendants  redeemed  from  the  sale, 
and  claimed  under  a  deed  from  the  owner  before  a  tax  sale.  Held,  that 
the  written  evidence  was  sufficient  to  create  an  exi^ess  trust  in  P.  for 
the  benefit  of  M.,  under  2  Rev.  St  marg.  p.  184,  {§  6,  7,  providing  that 
no  trust  shall  arise  by  reason  of  having  paid  the  consideration  for  a 
deed,  unless  title  was  taken  without  consent  In  the  name  of  another,  or 
the  trust  had  been  proved  by  any  writing  subscribed  by  the  party  declar- 
ing the  same. 

%  SaUB— LlIflTATIONg. 

In  an  action  to  establish  a  trust,  limitations  was  no  defense,  where 
the  alleged  trustee  bad  admitted  the  trust  by  a  letter  written  within  10 
years  from  the  bringing  of  the  action. 

IL  Tax  Balk— Validitt— Cubativb  Act. 

Certain  lands  of  a  resident  were  assessed  as  nonresident  In  1847  and 
1848,  and  were  sold  for  taxes  in  1863.  Tax  Law  1896,  c.  908,  |  132,  de- 
clares that  every  conveyance  by  the  grantees  of  the  comptroller,  whose 
deed  had  been  tor  two  year*  recorded  la  the  office  of  the  county  where 
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the  lands  conveyed  were  located,  was  concInslTe  eridence  that  the  sale 
and  all  proceedings  prior  thereto  were  legal.  Held  that,  as  the  patent 
from  the  state  to  P.  was  recorded  In  1882,  in  an  action  brought  some  16 
years  thereafter  the  sale  will  be  held  valid. 

4.  Same — Conybtabck  bt  State— Imfbachhemt  ov  Deed. 

Where  a  patent  from  the  state  to  certain  lands  alleged  to  have  been 
sold  to  the  state  for  taxes  was  valid  on  Its  face.  It  could  not  be  shown 
that  the  lands  sold  were  within  !iO  miles  of  a  certain  prison,  and  that  a 
sale  of  land  for  taxes  within  that  radius  was  forbidden  by  the  statute. 

8.  BxEcn-noir  Bale— Noticb— Claim  of  Third  Pabtt. 

Where  at  a  sale  under  execution  the  purchasers  had  knowledge  that 
a  third  party  claimed  an  interest  in  the  land,  they  were  not  bona  fide 
purchasers,  as  to  the  interest  of  such  third  party. 

Action  hy  Richard  Morgan  against  Martin  V.  B.  Tnmer  and  others 
to  establish  title  to  certain  land.  Defendants  alleged  title  under  a 
deed  from  the  owner  before  the  tax  sale  mentioned  in  the  opi^ion. 
Judgment  for  plaintiff. 

Shedden  &  Vest,  for  plaintiff. 

S.  L.  Wheeler,  for  defendant  Turner. 

Bilej  &  Healey,  for  defendant  Bilej. 

HOUGHTON,  J.    The  plaintiff  brings  this  action  to  establish 
titie  to  an  undivided  one-half  interest  in  lot  No.  63,  township  4, 
Old  Military  Tract,  in  Clinton  county.    The  lot  was  sold  for  taxes 
in  1853,  and  conveyed  by  the  comptroller  to  the  people.    On  the 
13th  of  April,  1882,  the  people,  for  the  consideration  of  |801,  con- 
veyed the  premises  to  one  Wales  Parsons.    The  evidence  shows  that 
the  plaintiff  paid  the  full  purchase  price  for  this  deed.    Before  the 
execution  of  the  deed,  and  while  negotiations  for  the  purchase  were 
pending,  Parsons  gave  to  the  plaintiff  a  mortgage  for  (400,  as  the 
plaintiff  claims,  to  secure  one-half  of  the  purchase'  price  owing  by 
Parsons.    There  appears  upon  the  Parsons  deed  a  memorandum 
signed  by  him  by  his  initials,  as  follows:    "Undivided  one-half  deed- 
ed Bichard  Morgan,"  this  plaintiff.    The  plaintiff  and  Parsons  owned 
some  real  property  together,  and  did  business  as  partners  in  some 
matters.    On  September  22,  1892,  Parsons  wrote  a  letter  to  the 
plaintiff  in  which  he  stated  that  he  thought  they  could  sell  the  lot 
tor  14,000,  and  if  the  plaintiff  would  sell  at  that  figure  they  would 
give  an  option  for  a  short  time,  and  requesting  that  plaintiff  reply 
at  once.    Parsons  is  dead,  and  his  widow  testifi^  that  she  had  heai^ 
her  husband  and  the  plaintiff  talking  about  the  lot  in  question, 
but  could  not  recollect  the  conversation.    Plaintiff  for  some  years 
paid  one-half  the  taxes  on  the  lot.    This  is  all  the  evidence  that 
plaintiff  produces  showing  how  Parsons  held  the  property,  or  what 
interest  the  plaintiff  had  in  it.    The  complaint  alleges  that  on  the 
completion  of  the  transfer  in  April,  1882,  the  agreement  between 
the  plaintiff  and  Parsons  was  that  Parsons  should  deed  an  undivided 
one-half  interest  to  the  plaintiff,  and  that  Parsons  failed  to  do  so, 
and  that  Parsons  and  plaintiff  were  co-partners. 
The  first  questions  are:    Did  any  trust  arise  from  this  transaction 
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in  favor  of  the  plaintiff,  and,  if  so,  of  what  character?  And,  if  the 
plaintiff  had  any  rights,  are  they  barred  by  the  statate  of  limita- 
tions, which  the  defendants  plead? 

The  statute  in  force  at  the  time  of  the  transaction  provided  that 
no  trust  should  arise  in  favor  of  the  plaintiff  by  reason  of  his  having 
paid  the  consideration  for  the  deed,  unless  the  title  had  been  taken 
without  his  consent  in  the  name  of  another,  or  funds  had  been  used 
for  the  purchase  of  the  property  in  violation  of  a  trust.  4  Rev.  St. 
(8th  Ed.)  p.  2437,  §§  51-53  (2  Rev.  St.  marg.  p.  728).  The  purchase 
was  made  in  the  name  of  Parsons,  with  the  knowledge  of  the  plain- 
tiff, who  now  insists,  however,  that  there  was  suflScient  done  bj  Par- 
sons to  raise  in  his  behalf  an  express  trust  to  one-half  the  lot,  not- 
withstanding the  provision  of  section  6  of  the  statute  of  frauds  that 
a  deed  or  conveyance  in  writing,  subscribed  by  the  party  creating 
the  trust,  is  a  necessity.  The  provisions  of  section  7  of  that  statute 
allow  the  trust  to  be  proved  by  any  writing  subscribed  by  the  party 
declaring  the  same.  4  Bciv.  St.  (8th  Ed.)  p.  2589  (2  Rev.  St.  marg.  ^ 
134).  But  this  evidence  must  be  wholly  in  writing,  and  sufficient  to 
show  that  there  is  a  trust,  and  what  it  is.  Cook  v.  Barr,  44  N.  Y. 
156;  Hutchins  t.  Van  Vechten,  140  N.  Y.  115,  35  N.  E.  446.  In 
the  latter  case  the  court  says: 

"A  trust  cnnnot  be  Impressed  upon  what  appears  by  the  deed  alone  to  be 
an  absolute  title  In  the  defendant,  without  clear  proof  showing  a  beneficial 
Interest  In  another  as  well  as  Its  nature,  character,  and  extent,  and  that  a 
failure  to  execute  or  deliver  the  necessary  legal  evidence  to  qualify  the  title 
Is  fatal  to  such  a  claim." 

Is  there  such  clear  proof  in  writing  in  this  case  as  the  law  de- 
mands of  the  nature,  character,  and  extent  of  the  trust  interest 
claimed  by  the  plaintiff  to  have  been  held  by  Parsons  for  his  bene- 
fit? The  case  of  Hutchins  v.  Van  Vechten,  supra,  discusses  the 
growth  of  the  provision  of  the  statute  of  frauds  relating  to  the 
declaration  of  trusts,  and  concludes  that  the  written  evidence  in 
that  case  was  sufficient  to  establish  a  trust,  notwithstanding  the 
lack  of  a  conveyance  in  writing,  subscribed  by  the  party  declaring 
the  same,  and  bases  its  conclusion  upon  the  amendment  to  the 
former  provision  of  the  law  enacted  by  chapter  322  of  the  Laws  of 
1860.  That  law,  allowing  a  trust  to  be  declared  without  formal  con- 
veyance, provides  that  the  preceding  sections  shall  not  be  construed 
to  prevent  any  declaration  of  trust  from  being  proved  by  any  writ- 
ing subscribed  by  the  party  declaring  the  same.  Of  course,  in  this 
case  no  trust  resulted  by  operation  of  law.  On  the  contrary,  the 
law  specifically  prohibited  a  trust  arising  from  the  payment  of  the 
purchase  price.  But  that  prohibition  does  not  prevent  the  {daintiff 
from  establishing  a  trust  in  Parsons  to  one-half  the  lot,  if  he  can  do 
so  by  any  writing  subscribed  by  Parsons  declaring  the  same.  In 
Hutchins  v.  Van  Vechten,  supra,  the  court  held  that  letters  and 
informal  memoranda  signed  by  the  party  were  sufficient  if  they  con- 
tained enough  to  show  the  nature  and  character  and  extent  of  the 
trust  interest.  In  that  case  the  party  holding  the  title  had  exe- 
cuted a  power  of  attorney  to  the  law  partner  of  the  one  claiming  a 
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half  interest,  anthorizing  him  to  sell,  accompanied  by  a  letter  stating 
that  whatever  was  realized  belonged  to  himself  and  the  trust  claim- 
ant jointly  and  equally,  referring  him  to  the  otlier  party  for  further 
instructions,  and  also  a  particular  description  of  the  property,  desig- 
nating it  as  "our  property."  There  were  other  letters  stating  that, 
although  the  property  was  wholly  in  his  own  name,  yet  the  other 
party  had  an  interest.  In  the  present  case  Parsons  made  a  state- 
ment upon  the  deed  that  an  undivided  one-half  interest  had  been 
deeded  to  the  plaintiff,  and  wrote  the  plaintiff  a  letter  in  which  he 
stated  as  follows: 

"I  think  we  can  sell  the  Saronac  Pnlp  &  Paper  Company  lot  63,  township 
4,  O.  M.  T.  I  have  agreed  to  go  In  and  show  them  the  same  next  Tuesday. 
I  told  them  the  price  wanted  was  $4,000  for  the  whole  lot;  U  yon  will  sd) 
at  that  rate,  that  we  would  give  them  an  option  for  a  short  time, — say  thirty 
days.    Please  let  me  bear  from  yon  at  once,  and  oblige." 

Parsons  had  evidently  told  the  probable  purchaser  that  he  owned 
only  a  part  of  the  lot,  and  must  consult  the  {daintifl  with  respect 
to  the  sale  of  the  whole  lot.  He  refers  to  the  selling  in  the  plural, 
and  says  that  he  told  them  that  the  price  wanted  for  the  whole  lot 
was  |4,000,  and  that,  if  the  plaintiff  would  sell  at  that  rate,  they 
would  give  them  an  option.  The  declaration  on  the  deed  can  be 
fairly  interpreted  as  a  statement,  in  the  absence  of  any  deed,  that 
the  plaintiff  was  entitled  to  a  deed  for  an  undivided  one-half  of  the 
premises.  Do  the  letter  and  the  declaration  on  the  deed,  taken  to- 
gether, constitute  enough  written  evidence  subscribed  by  Parsons 
to  show  that  he  held  an  undivided  half  of  lot  68  in  trust  for  the 
plaintiff?  Under  the  authority  of  Hutchins  v.  Van  Vechten,  I 
think  they  do,  and  that  the  plaintiff  has  established  that,  as  between 
him  and  Parsons,  Parsons  held  an  undivided  half  of  the  lot  in  trust 
for  him.  If  there  was  any  trust  at  all,  it  was  an  express  one,  sub- 
sisting at  the  time  of  the  writing  of  the  letter  in  1892,  or  created 
at  that  time,  and  the  statute  of  limitations  did  not  begin  to  run 
against  the  plaintiff  until  the  trastee  disclaimed  or  repudiated  the 
trust.  Lammer  v.  Stoddard,  103  N.  Y.  673,  9  N.  E.  328.  If  I  am 
right  in  my  conclusion  that  there  was  a  trust  evidenced  by  the  letter 
of  September  22,  1892,  certainly  at  that  time  he  had  not  repudiated 
it;  and  the  10-year  statute,  being  the  only  one  that  applied,  even 
if  it  began  in  1892,  had  not  run  at  the  time  of  the  beginning  of  this 
action. 

The  defendant  Turner  insists  that  the  people  had  no  title  to  con- 
vey to  Parsons,  because  the  tases  of  1847  and  1848,  for  which  the 
sale  of  1853  was  made,  were  improperly  assessed  as  nonresident; 
the  then  owner  being  a  resident  of  the  town  of  Saranac,  where  the 
property  was  situated.  The  lands  were  wild  lands,  not  occupied 
by  the  owner,  and  the  assessors  of  the  town  of  Saranac  had  juris- 
diction, in  some  manner,  to  assess  the  land.  The  defendant  says  he 
is  not  prevented  by  the  statute  from  attacking  the  sale,  because  the 
deed  from  the  comptroller  to  the  people  was  never  recorded  in  Clinton 
county,  which  is  a  prerequisite  to  set  in  motion  the  limiting  acts  of 
1885  (chapter  448),  1891  (chapter  217),  and  1893  (chapter  711).    As 
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finally  amended,  the  limiting  act  (Laws  1896,  c.  908,  §  132)  provides 
that  "every  such  conveyance  heretofore  executed  by  the  comptroller, 
county  treasurer  or  county  judge,  and  all  conveyances  of  the  same 
lands  by  his  grantee  or  grantees  therein  named,  which  have  for  two 
years  been  recorded  in  the  oflQce  of  the  clerk  of  the  county  in  which 
the  lands  conveyed  are  located    •    •    •    shall  be  conduslve  evi- 
dence that  the  sale  and  proceedings  prior  thereto"  were  according 
to  law,  unless  action  or  proceeding  be  taken  within  one  year  from 
the  passage  of  the  act  to  annul  or  overthrow  it.    The  primary  ob- 
ject of  the  legislature  was  to  protect  the  state  in  its  titles  acquired 
through  tax  sales  and  conveyances  which  it  may  have  made  by  vir- 
tue thereof.    The  deed  which  the  state  gave  to  Parsons  was  record- 
ed in  Clinton  county  in  1882,  long  prior  to  the  passage  of  the  act, 
and  recited  that  the  patent  was  given  to  convey  all  the  title  which 
the  people  acquired  to  the  lands  in  dispute  by  virtue  of  the  tax  sale 
of  1853.    There  is  no  evidence  showing  there  was  no  deed  from  the 
comptroller  to  the  state,  but  only  that  whatever  deed  there  may  have 
been  was  not  recorded  in  Clinton  county.    The  recording  of  the 
deed  of  Parsons,  the  grantee  of  the  comptroller,  for  more  than  two 
years,  I  think  satisfies  the  statute,  which  particularly  says  that  not 
only  every  conveyance  executed  by  the  comptroller,  county  treasurer, 
and  county  judge,  but  also  all  conveyances  of  the  same  lands  by  his 
grantee,  which  shall  have  been  recorded,  shall  be  deemed  conclusive. 
Tbe  statute  is  one  of  limitation,  and  the  original  owner  and  his 
grantee  had  reasonable  opportunity  to  attack  the  sale;    and  the 
legislature  had  the  right  to  declare  that  the  deed  of  the  people, 
after  a  certain  period,  should  not  be  open  to  attack  on  the  ground 
that  the  sale  was  improperly  had,  or  that  the  assessors  having  juris- 
diction to  assess  assessed  improperly.    Meigs  v.  Roberts,  162  N.  Y. 
371,  56  N.  E.  838;  Marsh  v.  Association,  25  App.  Div.  34,  49  N.  Y. 
Supp.  384.    The  defendant  is  not,  therefore,  in  position  to  question 
the  manner  in  which  the  lands  were  originally  assessed,  nor  to  avail 
himself  of  his  adverse  title. 

The  further  point  is  made  that  the  lan£s  in  question  are  within 
20  miles  of  Clinton  °  prison,  and  that  the  letters  patent  issued  to 
Parsons  are  void  because  a  sale  of  lands  within  that  radius  of  the 
prison  is  prohibited  by  law.  The  situation  of  the  land  with  respect 
to  the  prison  required  evidence  outside  the  patent,  which  was  valid 
upon  its  face;  and  the  rule  is  that  the  invalidity  of  a  patent  cannot 
be  established  in  this  manner  or  in  a  collateral  proceeding,  but 
can  be  voided  only  in  a  direct  proceeding  or  action  for  that  purpose. 
Blakslee  Mfg.  Co,  v.  Blakslee's  Sons'  Iron  Works,  129  N.  Y.  155,  29 
N.  E.  2;  Railroad  Co.  v.  Aldridge,  135  N.  Y.  92,  32  N.  E.  50,  17  L.  R 
A.  516.  Prior  to  Parsons'  death,  in  1895,  judgments  were  obtained 
against  him,  and  an  execution  issued,  and  the  land  in  question  was 
sold.  The  defendants  redeemed  from  that  sale,  and  claimed  to 
have  acquired  title  to  the  entire  lot  by  virtue  of  that  redemption 
and  conveyance  from  the  purchaser  at  the  sheriff's  sale.  The  an- 
swers of  the  defendants  do  not  allege  the  acquiring  of  title  in  this 
manner  by  them,  nor  do  either  of  them  aver  that  the  purchaser  at 
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that  sale  had  no  notice  of  the  claim  .of  the  plaintiff  to  one-half  part. 
The  legal  title  was  in  Parsons,  and  upon  the  record  he  was  the 
owner  of  the  Mitire  lot.  It  is  very  likely  that  the  purchaser  upon 
such  a  sale,  without  notice  of  the  claim  of  the  jdaintiff,  would  obtain 
title  to  the  entire  property.  It  is  questionable  whether  or  not  the 
pleadings  are  sufQcient  to  enable  the  defendants  to  show  that  the 
original  purchaser  stood  in  this  relation.  The  character  of  pnr- 
chaser,  under  the  statute,  is  an  indei)endent  (me;  and  it  is  necessary 
for  him  to  plead  and  prove  not  only  that  he  was  a  purchaser  of 
record,  but  that  he  was  a  purchaser  in  good  faith  and  for  a  valuable 
consideration.  He  is  bound,  therefore,  to  deny  by  his  answer  notice, 
although  notice  is  not  charged  against  him,  and  to  prove  it,  because 
these  are  new  matters  and  in  defense.  Seymour  v.  McKinstry,  106 
N.  Y,  242,  12  N.  E.  348,  14  N.  E.  94.  There  is  an  entire  absence  of 
proof  that  the  original  purchaser  at  the  execution  sale  did  not  know 
of  the  claim  of  the  plaintiff  to  one-half  of  the  lot,  except  that  the 
plaintiff  himself  says  he  was  not  i»reBent  at  the  sale,  and  did  not' 
give  such  notice.  But  an  answer  to  it  all  is  that  the  defendants 
themselves  knew  of  the  plaintiff's  claim  at  the  time  they  purchased 
the  rights  acquired  under  the  execution  sale,  or  at  least  had  enough 
knowledge  as  to  some  claim  of  the  plaintiff  to  put  them  upon  inquiry, 
and  to  destroy  their  character  of  bona  fide  purchasers,  without  no- 
tice, as  to  the  one-half  interest  of  the  plaintiff.  By  such  purchase 
they  therefore  acquired  only  the  half  owned  by  Parsons.  TTie  letter 
of  Riley  to  the  plaintiff  shows  that  he  had  knowledge  that  the 
plaintiff  made  some  claim  with  respect  to  the  lot,  and  was  endeavor- 
ing to  adjust  it,  and  Turner  was  notified  by  the  plaintiff  himself,  be- 
fore he  made  his  purchase,  that  the  plaintiff  claimed  one-half. 

If  I  am  right  in  my  conclusions,  the  plaintiff  is  entitled  to  the  de- 
cree asked  for  in  the  complaint,  with  costs.  A  decision  and  Jndgment 
may  be  submitted  accorcBngly. 

Judgment  tor  plaintiff,  with  costs. 
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RSOISON  et  aL  ▼.  HYAMS. 

(Supreme  Court,  Trial  Term,  Mew  York  Oountj.    Jane,  1901.) 

1.  EjKCTUBNT— TiTLB  TO  MaIHTAIH. 

Where  partition  deeds  reserved  an  alleyway  by  metes  and  bounds  to 
the  grantee  and  his  heirs  for  their  sole  enjoyment,  a  subsequent  srran- 
tee  may  sue  owners  of  adjoining  lots  out  of  wblcb  tbe  alleyway  was 
reserved,  to  recover  possession  thereof. 

t,  Sahe— Rbmbot  m  Equity. 

An  objection  at  tbe  close  of  a  trial  in  ejectment  tiiat  only  an  ease- 
ment was  granted  by  tbe  deed  under  which  plaintiff  dalms,  and  that 
tbe  remedy  therefor  Is  In  equity,  comoi  too  late. 

Action  by  Jane  Bemson  and  others  against  Rosalie  Hyams  to 
recover  possession  of  an  alleyway.    Judgment  for  plaintiffs. 

Wilder  &  Anderson,  for  plaintiffs. 
Charles  W.  Coleman,  for  defendant. 

SCOTT,  J.  It  may  be  said  to  be  nndispnted  that  the  plaintiffs 
are  entitled  to  recover  possession  of  the  alleyway  which  is  the 
subject  of  this  action.  The  jffincipal  objection  urged  against  a  re- 
covery is  that  they  have  a  mere  easement,  and  that  for  the  protec- 
tion of  snch  a  right  a  possessory  action  may  not  be  maintained  at 
law,  but  an  action  in  equity  should  be  instituted.  "What  the  plain- 
tiffs are  entitled  to  is  not  the  mere  right  to  pass  and  repass  over 
a  strip  of  land,  but  the  sole  and  exclusive  use  and  enjoyment  thereof. 
Reading  together  the  deeds  by  which  Abraham  Remson  and  Jamea 
Ackerman,  then  tenants  in  common  of  both  lots,  undertook  to  make 
partition  between  themselves,  it  appears  that  Ackerman  conveyed 
to  Remson  the  fee  of  the  strip  of  land  in  dispute,  reserving  to  himself 
the  easement  or  privilege  of  erecting  a  building  not  npon  but  over  it, 
commencing  at  a  point  nine  feet  above  the  surface  of  the  ground. 
Ackerman's  deed  conveyed  to  Remson  in  absolute  terms,  not  only 
the  comer  lot  by  metes  and  bounds,  but  also  the  alley  or  passageway. 
The  absolute  words  of  conveyance  are  attributed  to  the  alleyway  pre- 
cisely as  they  are  to  the  corner  lot,  and  it  is  described  as  "on"  the 
westerly  side  of  the  comer  lot,  and  "out  of"  the  easterly  side  of  the 
adjoining  lot.  And  not  only  is  this  strip  or  alleyway  thus  included 
within  and  covered  by  the  words  of  absolute  conveyance,  but  the 
deed  declares  that  the  alley  or  passageway  is  to  be  forever  kept  oi>en 
for  the  sole  and  exclusive  use  and  enjoyment  of  Remsen  and  his 
heirs  and  assigns, — a  provision  which  accords  precisely  with  an  in- 
tention to  convey  the  fee  to  him,  but  is  not  so  apparently  in  accord 
with  an  intention  to  grant  merely  a  right  of  way  over  land,  the  title 
to  which  still  remained  in  the  grantor.  As  to  the  corner  lot  de- 
scribed in  the  deed  by  metes  and  bounds,  there  were  no  reservations 
of  any  servitude.  As  to  the  alleyway,  there  were  such  reservations, 
and  they  serve  to  account  in  some  measure  for  the  device  adopted  of 
describing  the  corner  lot  and  the  alleyway  separately.  These  rese^ 
vations  were  for  the  use  of  a  water  course  mnning  along  the  alley- 
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■way;  the  right  to  keep  the  windows  open  on  the  easterly  side  of  the 
house  No.  4  Watts  street;  the  right  to  erect,  in  a  certain  con- 
tingency, cast-iron  pillars  of  a  designated  size  for  the  sni^rt  of 
a  brick  wall  or  gable  end  over  the  easterly  Mde  of  the  alley;  and 
the  privilege  of  maintaining  a  tin  leader  to  conduct  water  from 
the  front  roof  of  No.  4  into  a  cistern  in  the  yard.  Everything  con- 
tained in  this  deed  is  consistent  with  the  construction  contended  for 
by  the  plaintiffs,  that  the  fee  of  the  alleyway  was  intended  to  pass 
to  Bemson,  subject  to  certain  restrictions  as  to  its  use,  and  to  cer- 
tain rights  or  privileges  over  it  in  behalf  of  the  adjoining  property. 
The  deed  of  conveyance  of  No.  4  Watts  street  made  by  Remson  to 
Ackerman  at  the  same  time,  and  in  furtherance  of  the  common  pur- 
pose of  partitioning  the  property,  confirms  this  construction.  It  cer- 
tainly does,  in  the  first  instance,  convey  by  metes  and  bounds  a  lot 
of  land  which  included  the  alleyway  now  in  dispute.  As  to  another 
alleyway,  it  conveyed  a  right  to  pass  and  repass,  thus  creating  ob- 
viously merely  an  easement;  but  as  to  the  alleyway  now  under  con- 
sideration it  is  excepted  and  reserved'  out  of  the  lot  described  by 
metes  and  bounds,  and  it  is  declared  that  it  is  forever  thereafter  to 
be  open  for  the  sole  and  exclusive  use  and  enjoyment  of  Bemson,  the 
grantor,  his  heirs  and  assigns,  subject,  nevertheless,  to  the  same 
rights  and  easements  in  favor  of  the  owner  of  the  lot  No.  4  as  are 
reserved  to  him  in  Ackerman's  deed  to  Semson.  Even  if  the  plain- 
tiffs' right  was  merely  that  of  possession  and  nse,  and  not  of  title, 
they  should  not  be  relegated  to  another  action.  The  complaint  de- 
mands possession  of  the  alleyway,  and  damages  for  having  been  de- 
prived of  its  use.  To  this  they  are,  in  any  event,  entitled-  The  dam- 
ages have  been  assessed  by  a  jury,  and  the  question  as  to  the  judg- 
ment to  be  entered  has  been,  by  consent  of  the  parties,  reserved  by 
the  court.  Neither  by  the  answer  nor  upon  the  trial,  except  at  the 
very  end  of  the  case,  was  the  objection  taken  that  an  action  at  law 
would  not  lie,  but  that  resort  should  have  been  had  to  the  equitable 
side  of  the  court.  The  objection  came  too  late.  Wright  v.  Wright, 
54  N.  Y.  437;  King  v.  Van  Vleck,  109  N.  Y.  363, 16  N.  E.  547;  White 
V.  White,  20  App.  Div.  560,  47  N.  Y.  Supp.  273.  The  plaintiffs  are  en- 
titled to  a  judgment  awarding  them  the  possession  of  the  alleyway . 
for  the  sole  and  exclusive  nse  and  enjoyment  of  themselves,  their 
heirs  and  assigns,  subject  to  the  rights  or  easements  reserved  in 
favor  of  the  owner  of  No.  4  Watts  street,  and  for  the  damages  ao- 
crned  to  the  time  of  trial  as  found  by  the  JTU7,  with  costs. 
Judgment  for  plaintiff^,  with  coats. 
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CHATFIELD,  Supervisor  of  Town  of  Elbridge.  v,  CAMPBELL  et  aL 

(Supreme  Court,  Special  Term,  Onondaga  County.    June,  UOl.) 

1.  Town  CoLiiBcroB's  Bono— Libn— Fobbclosorb  nr  BiQOrrT. 

Laws  ISOO,  c.  668,  §S  52,  53,  66,  provide  for  an  undertaking  by  tiie 
collector  of  taxes,  with  sureties,  whicb  undertaking  shall  be  a  lien  on 
the  real  estate  of  such  collector  and  his  sureties.  Beld  that,  on  default 
of  collector  to  pay  over  the  tax  moneys  which  he  has  collected,  sncb 
liens  may  be  foreclosed  In  equity  by  the  town  supervisor. 

S.  Sahb— Laitos  or  Bdrxtt. 

A  town  collector  deposited  tax  moneys  with  an  Insolvent  banking 
firm,  of  which  one  of  his  sureties  was  a  partner,  and  the  moneys  passed 
Into  firm  assets,  and  the  assets  thereafter  passed  Into  the  hands  of  the 
general  assignee  of  the  firm.  Beld,  that  the  lands  of  the  banker,  in  a 
suit  in  equity  to  foreclose  the  lien  of  the  town  against  the  collector 
and  the  sureties  on  his  bond,  should  be  first  sold,  as  be,  or  bis  estate 
on  his  death,  was  the  principal  debtor  to  the  town. 

t.  Samb— KoNET  Dbfobited  IK  Baitk  or  Sdrktt. 

Where  moneys  are  deposited  in  a  bank  of  which  a  surety  on  a  town 
collector's  bond  Is  a  member,  on  Insolvency  of  the  bank  the  town  sap^ 
visor  was  entitled  to  payment  before  the  other  general  creditors  of  the 
deceased  surety,  even  though  the  estate  of  such  surety  was  Insolvent. 

4.  Same— Deceased  Sdrett— Rights  or  Refkesentativb. 

In  an  action  to  enforce  a  lien  agamst  a  town  collector  and  his  sureties, 
one  of  whom  is  deceased,  where  the  complaint  alleges  that  the  adminis- 
trators of  the  decedent  claim  some  interest  In  the  premises,  which  ac- 
crued subsequently  to  the  lien  of  the  tax  collector's  bond,  the  administra- 
tors are  entitled  to  defend  on  the  ground  that  the  plaintiff  liaa,  oa  the 
facts,  an  adequate  remedy  at  law. 

Action  by  Byron  C3i.atfield,  supervisor  of  the  town  of  Elbridge, 
against  Price  Campbell  and  others.    Judgment  for  plaintifr. 

Hiscock,  Doheny,  Williams  &  CJowie,  for  plaintiff. 
Baldwin  &  Magee,  for  defendants  Campbell  and  Post. 
Homer  &  Waldo  Weston,  for  defendants  Bodger  and  Lewis. 

A20)BEWS,  J.  Every  person  elected  .or  appointed  collector  of 
a  town  in  this  state  is  required  to  execute  an  undertaking,  with  two 
or  more  sureties,  to  the  effect  that  he  will  well  and  faithfully  exe- 
cute the  duties  of  his  ofSce,  and  deliver  it  to  the  supervisor.  The 
supervisor  shall  file  the  undertaking  in  the  office  of  the  county  cleric, 
who  shall  make  an  entry  thereof  in  a  book  to  be  provided  for  that 
purpose,  in  the  same  manner  as  judgments  are  entered  of  record; 
"and  every  such  undertaking  shall  be  a  lien  on  all  the  real  estate 
held  jointly  or  severally  by  the  collector,  or  his  sureties,  within  the 
county  at  the  time  of  the  filing  thereof,  and  shall  continue  to  be 
such  lien,  until  its  condition,  together  with  all  costs  and  charges 
which  may  accrue  by  the  prosecution  thereof,  shall  be  fully  satisfied." 
The  parties  executing  this  undertaking  are  jointly  and  seyerally 
liable  for  the  damages  caused  to  any  person  or  party  by  reason  of  a 
breach  of  its  terms.  Town  Law  (Laws  1890,  c.  569)  §§  52,  53,  66. 
If  a  collector  shall  neglect  or  refuse  to  pay  over  the  moneys  collected 
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by  him  to  any  of  the  persons  to  whom  he  is  required  to  pay  the  same 
by  bis  warrant,  or  to  account  for  the  same  as  unpaid,  the  county 
court,  on  proof  of  such  fact  by  affidavit,  shall  make  an  order  directed 
to  the  sheriff  of  the  county  commanding  him  to  levy  such  sum  a« 
shall  remain  unpaid  by  the  collector  out  of  his  property.  The  sheriff 
shall  cause  such  warrant  to  be  executed,  and,  if  he  fails  to  obtain 
the  entire  amount  due,  he  shall  so  state  in  his  return,  and  the  county 
treasurer  shall  give  notice  to  the  supervisor  of  this  fact.  The  super- 
visor shall  forthwith  cause  the  undertaking  of  the  collector  to  be 
prosecuted,  and  shall  be  entitled  to  recover  thereon  the  sum  due 
from  the  collector,  with  the  costs  of  the  action.  Tax  Law  (Laws 
1896,  c.  908)  §§  260,  262. 

It  appears  that  in  the  fall  of  1897  Price  Campbell  was  chosen  col- 
lector of  the  town  of  Elbridge.  One  William  G.  Rodger,  since  de- 
ceased, and  Bobert  E.  Green  conducted  a  banking  business  in  that 
town  under  the  firm  name  of  Bodger  &  Go.  On  or  about  December 
15,  1897,  the  collector's  official  bond  was  executed  by  Campbell, 
Rodger,  and  the  defendants  Laird  and  Post.  At  this  time  the  bank 
was  insolvent.  Between  December  20,  1897,  and  January  2.  1898, 
Campbell,  as  collector,  deposited  in  Bodger  &  Co.'s  bank  $800  of 
tax  moneys.  On  J^anuary  2d  Bodger  died,  and  the  defendants  Lewis 
and  C  Julia  Bodger  were  subsequently  appointed  administrators 
of  his  estate.  The  banking  business  was  continued  by  Qreen  as 
surviving  partner  until  January  7,  1898,  when  he  made  a  general  as- 
signment for  the  benefit  of  his  creditors.  Between  January  2d  and 
January  4th,  Campbell  deposited  f  575  of  tax  money  in  addition  to 
his  prior  deposits.  ~So  part  of  these  deposits  has  been  repaid,  and 
they  are  still  due  from  Campbell  to  the  town.  Bubsequently  the 
proper  steps  were  taken,  and  the  sheriff  was  directed  to  levy  out  of 
the  property,  personal  and  real,  of  Price  Gampbdl,  the  sum  of 
$1,375.  The  sheriff  made  a  return  stating  that  he  could  find  no 
property  on  which  to  make  such  levy.  The  county  treasurer  there- 
upon notified  the  supervisor,  and  this  action  was  begun.  The  com- 
plaint alleges  substantially  all  the  facts  that  have  been  stated;  de- 
scribes certain  pieces  of  property  situated  within  the  county  which 
belonged  severally,  at  the  time  the  bond  was  filed,  to  Bodger,  Laird, 
and  Post;  alleges  that  the  administrators  and  various  other  defend- 
ants, who  are  the  heirs  at  law  of  William  C.  Bodger,  have  or  claim 
to  have  "some  interest  in  or  lien  upon  the  premises  above  described, 
or  some  part  thereof,  which  interest  or  lien,  if  any,  accrued  subse- 
quently to  the  lien  of  said  bond";  and  demands  judgment  of  fore- 
closure and  sale  of  the  premises  in  the  usual  form,  to  satisfy  the 
amount  due  on  the  bond.  It  further  asks  that  the  lands  of  William 
C.  Rodger  be  first  sold,  on  the  ground  that,  under  the  circumstances, 
he,  in  equity,  is  primarily  liable  to  make  good  the  amount  due,  and 
that  the  defendants  Campbell,  Post,  and  Laird  be  adjudged  to  pay 
any  deficiency.  The  defendants  Campbell  and  Post  answer,  also 
claiming  that  the  lands  of  Bodger  should  be  first  sold.  Hie  defend- 
ants G.  Julia  Bodger  and  Alfred  D.  Lewis,  as  administrators,  answer, 
and  all^e  that  ^  plaintiff  ought  not  to  maintain  this  action  is 
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equity,  for  tbe  reason  that  the  facts  pleaded  disclose  an  adequate 
remedy  at  law.  They  then  deny,  on  information  and  belief,  each 
■  and  every  allegation  in  the  complaint,  except  some  formal  matters, 
and  snbmit  their  rights  to  the  court.  The  other  defendants  have 
not  appeared. 

At  the  close  of  the  plaintiff's  evidence  the  same  defendants  again 
raised  the  question  as  to  whether  or  not  the  plaintiff  had  an  ade- 
quate remedy  at  law,  and  moved  to  dismiss  the  complaint  upon  this 
ground.  This  motion  was  formally  denied,  and  they  then,  withoat 
offering  any  evidence,  rested.  It  is  suggested  by  the  plaintiff  and 
by  the  defendants  Post  and  Campbell  that  the  administrators  bad 
no  standing  in  court  upon  this  question.  They  have  no  title  as 
administrators  to,  or  interest  in,  the  real  property  sought  to  be  fore- 
closed, and  no  personal  claim  is  made  against  them  for  deficiency  or 
otherwise.  The  title  of  Mr.  Rodger's  real  estate  vested  upon  his 
death  in  his  heirs.  They  do  not  defend.  One  difficulty  of  this 
proposition  is  that  the  complaint  alleges  the  administrators  "have 
or  claim  to  have  some  interest  in  the  real  estate."  This  may  easily 
be  true.  If,  for  instance,  Mr.  Rodger's  personal  estate  were  in- 
solvent, and  they  had  begun  a  proceeding  in  surrogate's  court  to 
sell  his  real  estate  for  the  payment  of  debts,  I  assume  that  they 
would  be  necessary  parties  to  this  action.  Wilts.  Mortg.  Forec. 
§145. 

The  more  serious  preliminary  question  is  whether,  under  the  cir- 
cumstances disclosed,  an  action  in  equity  can  be  maintained  for 
the  foreclosure  of  this  lien.  It  must  be  conceded  at  the  outset  that 
the  lien  created  by  the  town  law  is  a  purely  statutory  one,  and 
that  there  is  no  remedy  provided  in  the  statute  itself  for  its  enforce- 
ment. It  must  also  be  conceded  that,  if  the  plaintiff  had  a  complete 
and  adequate  remedy  at  law,  he  is  bound  to  resort  to  that  remedy. 
Starting  with  these  premises,  the  defendants  assert  that  a  court  of 
equity  has  no  jurisdiction.  The  statute  defines  the  relief  to  which 
the  plaintiff  is  entitled,  and  it  is  an  entirely  adequate  one.  He  may 
sue  those  joining  in  the  bond  as  for  a  debt,  and  then  their  property 
can  be  sold  on  execution.  In  support  of  these  propositions,  and  as 
a  case  in  point,  the  defendants  cite  Upham  v.  Paddock,  13  Hun, 
671.  The  only  question  decided  in  this  case  was  that  the  plaintiff 
was  not  entitied,  by  virtue  of  the  lien  created  by  the  filing  of  a 
collector's  bond,  to  the  rents  and  profits  of  the  land  on  which  the 
bond  was  a  lien,  which  had  been  actually  collected  by  the  owner 
thereof.  In  his  discussion,  however,  the  learned  justice  writing  the 
opinion  spoke  of  the  nature  of  such  a  lien  as  the  present.  It  was 
not  a  lien  by  mortgage,  he  said,  but  it  was  created  by  statute,  and 
was  more  nearly  analogous  to  a  lien  by  judgment.  The  statute  pro- 
vides, he  says  further,  no  si>ecial  mode  of  enforcing  the  lien.  "The 
only  mode,  therefore,  is  by  a  suit  on  the  bond  to  recover  the  amoont 
due  from  the  collector;  and,  judgment  being  obtained,  the  real 
estate  which  is  subject  to  the  lien  may  be  sold  by  the  sheriff  upon 
execution."  It  is  with  great  hesitation  that  I  fail  to  follow  this  in- 
timation, bat  it  seems  to  be  opposed  to  the  great  weight  of  authority. 
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In  fact,  it  seems  to  be  the  rnle  that,  except  in  the  case  of  those  com- 
mon-law liens  which  simply  give  the  right  to  the  poBsesaion  of  cer- 
tain property  nntii  some  debt  or  demand  doe  to  tiie  person  retain- 
ing it  is  satisfied  (and  many,  if  not  all,  of  these  now  seem  to  be  pro- 
vided for  by  section  1737  of  the  Code  of  Civil  Procedure),  except  in 
the  case  of  judgment  liens  which  can  be  enforced  directly  by  a  sale 
of  the  property,  and  except  in  cases  of  those  other  statutory  liens 
where  the  remedy  to  be  pursued  is  pointed  out  by  statute  itself  and 
is  exclusive,  a  party  who  has  a  lien  or  charge  on  property  may  al- 
ways come  into  a  court  of  equity  and  enforce  his  rights,  either  by  a 
judicial  sale  of  the  property  itself  and  a  distribution  of  its  proceeds, 
or  by  means  of  sequestration  of  the  property  and  an  appropriation 
of  its  rents  and  income  until  the  lien  is  satisfied.  3  Pom.  Eq.  Jur. 
§  1233;  Machine  Co.  v.  Miner,  28  Kan.  441;  Fletcher  v.  Morey,  2 
Story,  555,  Fed.  Cas.  No.  4,864;  Gilchrist  v.  Railroad  Co.  (O.  C.)  58 
Fed.  708;  Hovey  v.  Elliott,  118  N.  Y.  124,  23  N.  E.  475.  In  the 
article  on  "Liens"  in  the  Encyclopedia  of  Pleading  &  Practice  it  is 
stated  that: 

"As  a  general  mie,  liens  are  enforceable  in  equity  unless  anotlier  mode 
of  enforcement  is  provided  by  law,  except  in  tbe  case  of  liens  accompanied 
by  possession,  which,  as  a  rule^  cannot  be  actively  enforced,  in  the  absence 
of  a  statutory  remedy.  Statutory  liens  are  enforceable  in  equity  when  the 
statute  provides  no  method  of  enforcement." 

So,  in  Jones  on  Liens,  at  section  94,  it  la  said  that  the  foreclo- 
sure of  a  lien  is  either  a  statutory  or  an  equitable  proceeding.  At 
law  there  is  no  remedy  beyond  retaining  posBession.  In  Wilder  v. 
Butterfleld,  50  How.  Prac.  385,  an  action  similar  to  the  present 
seems  to  have  been  sustained.  There  a  judgment  was  allowed  de- 
claring a  lien  upon  all  the  real  estate  in  the  county  of  Jefferson  be- 
longing to  the  obligors,  providing  that  all  must  be  sold  under  such 
judgment,  if  needs  be,  to  meet  any  deficiency,  and  ordering  a 
reference  to  ascertain  specifically  what  real  estate  was  held  by  the 
several  obligors.  So,  in  Crisfleld  v.  Murdock,  127  N.  Y.  315,  27  N.  E. 
1046,  an  action  of  the  same  character  as  that  at  bar  was  brought. 
An  objection  was  made  upon  the  trial  that  the  plaintiff  had  an 
adequate  remedy  at  law,  but  this  question  was  neither  discussed  nor 
decided  either  by  the  general  term  or  by  the  court  of  appeals.  The 
proposition  which  seems  to  be  maintained,  at  least  impliedly,  in 
the  cases  which  have  been  cited,  is  also  the  one  that  in  reason  should 
prevail.  The  statute  creates  a  lien  upon  all  the  real  property  owned 
by  the  sureties  at  the  time  the  bond  is  filed.  What  adequate  remedy 
at  law  is  there  for  the  protection  and  enforcement  of  this  lien?  The 
party  for  whose  benefit  it  is  created  clearly  cannot  take  possession. 
If  the  sureties  are  sued  on  their  joint  and  several  obligation,  and  a 
money  judgment  obtained  against  them,  this  judgment  becomes  a 
lien  upon  the  property  owned  by  them  at  the  time  it  is  docketed.  If 
they  had  parted  subsequently  to  the  filing  of  the  bond  with  any  of 
their  real  estate,  if  other  judgments  had  been  obtained  against  them, 
or  other  liens  created,  such  transfers  or  judgments  or  liens  would 
take  precedence  of  the  judgment  lien.    If  the  sureties  had  no  per- 
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sonal  estate  out  of  which  the  judgment  could  be  collected  by  execo- 
tion,  a  second  action  might  in  many  cases  be  necessary  to  enable  the 
plaintiff  to  collect  the  amount  due,  and  to  enforce  the  statutory  lien 
existing  in  its  favor.  I  am  therefore  of  the  opinion  that  the  objec- 
tion as  to  the  form  of  the  action  must  be  overruled. 

The  remaining  question  to  be  considered  arises  open  the  claim 
that  payment  should  be  enforced  in  the  first  instance  from  the  real 
estate  that  belonged  to  Mr.  Bodger.  As  has  been  seen,  Rodger  & 
Co.  was  insolvent  on  December  20th.  Between  that  time  and  Janu- 
ary 2d  ?800  was  deposited  in  the  bank  by  CSampbell.  On  the  last- 
named  day  Rodger  died.  On  the  3d  and  4th,  $575  more  was  depos- 
ited. On  the  7th,  Green  made  the  general  assignment  No  part  of 
these  deposits  has  ever  been  repaid.  In  the  bank  Mr.  Rodger  had 
a  two-thirds  interest.  Green  was  insolvent.  The  result  is,  there- 
fore, that  Bodger  &  Co.  received  and  retained  |1,375,  which  is  ap- 
plicable to  the  payment  of  the  firm  debts.  By  so  much  the  personal 
estate  of  Mr.  Rodger  is  relieved  of  claims  for  which  it  would  other- 
wise be  liable.  This  is  as  much  so  of  the  deposits  made  after  his 
death  as  of  those  made  prior  thereto.  It  may  be  true  that  this 
event  dissolved  the  firm.  It  may  be  true  that  thereafter  Green  had 
no  right  to  receive  deposits,  and  his  act  in  so  doing  would  not  bind 
the  Rodger  estate.  But  when  he  did  receive  them,  and  did  turn 
them  over  to  the  assignee  without  objection  from  any  one,  the  latter 
held  them  as  an  asset  of  the  estate,  and  the  total  claims  against  it 
will  be  by  so  much  decreased.  As  is  said  in  Wilder  v.  Butterfield, 
cited  above,  the  collector  is,  on  the  face  of  the  bond,  the  principal 
debtor.  If  he  fails  to  pay,  his  sureties  are  liable,  and  if  one  of  them 
should  make  the  payment  he  would  be  entitled  to  call  upon  the  other 
for  contribution.  But  here  the  facts  lead  to  a  different  result.  If 
Bodger  were  alive,  and  paid  this  $1,375  to  the  plaintiff,  he  could  not 
call  upon  the  collector  or  any  one  of  the  other  sureties  to  indemnify 
him  in  whole  or  in  part,  l^e  fact  that  he  had  received  the  taxes 
and  benefited  by  them  would  be  a  sufficient  answer  to  such  a  claim. 
The  fact  that  his  firm  appropriated  the  taxes,  and  that  the  result 
of  such  an  appropriation  was  to  benefit  Bodger  or  his  esttate,  makes 
him,  in  equity,  the  principal  debtor.  It  would  be  equally  so  if  the 
payment  were  involuntary.  If  his  land  had  been  sold  under  a  decree 
of  the  court,  to  make  good  the  deficiency,  he  could  not  complaiu. 
Again,  as  between  these  parties  he  is  bound  to  make  good  the  loss. 
As  against  Rodger,  therefore,  Campbell  and  his  co-sureties  would 
have  been  entitled  to  a  decree  that  the  lien  of  the  bond  be  enforced 
against  his  real  estate.  Assuming,  however,  that  his  estate  is  in- 
solvent, and  his  general  creditors  need  to  resort  for  satisfaction  of 
their  claims  to  his  real  estate  (and  it  is  only  on  this  supposition  that 
the  administrators  have  any  interest  in  the  result  of  this  case),  have 
these  creditors  any  equities  in  the  matter  which  would  lead  to  a 
different  result?  Crisfield  v.  Murdock,  already  cited,  is,  I  think, 
conclusive  on  this  point.  If  a  mortgagee  having  a  specific  lien  ac- 
quired after  bond  was  filed  cannot  be  heard  on  this  subject,  surely 
a  general  creditor  cannot.    And  in  the  case  mentioned  the  mort- 
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Sagee  was  also  a  creditor.    I  am  therefore  of  the  opinion  that  the 
plaintiff  is  entitled  to  the  relief  demanded  in  the  complaint.    Proper 
findings  may  be  prepared.    If  they  are  not  ag;reed  upon,  they  may 
be  settled  on  proper  notice. 
Ordered  accordingly. 


(36  Misc.  Rep.  426.) 

VILLAGE)  OF  FDLTONVILLB  ▼.  FONDA  WATBRWOBKfl  00. 

(Supreme  Court,  Special  Term,  Montgomery  County.    July,  1801.) 

OONDBMNATIOS— LaBD  DByOTED  TO  PUBLIC  USB— EyIDERCE. 

A  Tillage,  In  order  to  obtain  a  water  syBtem,  duly  voted  to  Issue  bonds 
for  that  purpose,  and  filed  maps  and  plans  In  the  Tillage  and  the  county 
clerks'  offices.  The  only  adequate  supply  existing  was  In  the  lands  of  an 
adjacent  Tillage,  which  were  embraced  in  the  plans.  A  water  corpora- 
tion was  organized  In  such  other  Tillage  under  Transportation  Corpora- 
tions Law  (Laws  1890,  c.  566)  art.  7,  and  purchased  the  lands  containing 
the  water  supply.  The  village  disagreed  with  the  corporation  as  to  the 
price  of  the  lands  to  be  condemned.  Such  corporation  had  died  no  map 
of  the  lauds  as  proTlded  by  statute,  and  had  entered  into  no  valid  con- 
tract with  the  village  in  which  the  land  was  situated  for  the  purpose  of 
supplying  It  with  water.  The  corporation  was  organized  two  months 
after  the  first-named  village  had  filed  Its  maps  and  plans.  Beld,  that 
the  land  was  In  no  way  devoted  to  public  use,  and  was  subject  to  con- 
demnation. 

Condemnation  proceeding  by  the  village  of  FoItonviUe  against 
the  Fonda  Waterworks  Company.    Judgment  for  plaintiff. 

O.  M.  Albot,  A.  J.  Kellis,  and  B.  B.  Fish,  for  plaintiff. 
J.  S.  Bitterly,  B.  D.  &nith,  and  H.  V.  Borst,  for  defendant 

HOUGHTON,  J.  In  October,  1900,  the  plaintiff,  by  special  elec- 
tion, voted  to  appropriate  the  sam  of  f60,000  for  the  establishment 
of  a  water  system  for  its  inhabitants.  A  committee  of  its  board  ot 
trustees  was  empowered  to  employ  an  engineer  to  devise  plans  and 
saperinteud  the  construction.  Surveys  were  made,  and  the  prop- 
erty now  sought  to  be  condemned  was  staked  ont  during  the  months 
of  October  and  November.  On  January  11,  1901,  the  plans  of  the 
engineer  and  a  map  embracing  the  territory  in  question  were  adopt- 
ed by  the  plaintiff,  and  were  duly  filed  on  that  day  in  the  various 
clerks'  ofBces.  On  the  16th  of  January  a  special  election  was  had, 
and  the  plaintiff  voted  to  bond  itself  for  the  sum  of  f50,000  for 
the  purpose  of  paying  for  the  construction  of  such  waterworks. 
On  the  11th  of  March,  1901,  amended  maps  and  plans  were  made 
and  filed  in  the  village  and  county  clerks'  ofBces.  Both  maps  in- 
cluded the  defendant's  property,  and  it  was  conceded  upon  the 
trial  that  the  plaintiff's  engineer  staked  out  the  limits  of  the 
ground  now  proposed  to  be  taken  before  January  14,  1901.  On 
the  14th  of  January,  1901,  the  defendant  filed  articles  of  incorpo- 
ration in  the  secretary  of  state's  office  and  in  the  clerk's  office  of 
Montgomery  county.    The  purpose  of  the  corporation'  is  stated  in 
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the  certificate  to  be  to  supply  the  Tillage  of  Fonda  and  the  inhab- 
itants thereof  with  water;  and  a  permit  by  a  majority  of  the  board 
of  trustees  was  annexed  to  the  articles  of  incorporation,  author- 
izing the  formation  of  such  corporation  for  said  purpose.  On  the 
23d  of  January  the  defendant  company  obtained  what  it  claims  to 
be  a  contract  with  the  board  of  trustees  of  the  village  of  Fonda  for 
the  furnishing  of  water  to  such  village  upon  certain  terms.  Both 
the  village  of  Fultonville  and  the  village  of  Fonda  are  conceded 
to  be  under  the  operation  of  the  general  village  act  (Laws  1897, 
c.  414),  and  the  village  of  Fonda  had  a  board  of  water  commission- 
ers selected  from  its  board  of  trustees.  On  January  14th  and  Feb- 
ruary 2d,  4th,  and  19th,  the  defendant  purchased  the  lands,  for  a  part 
of  which  condemnation  is  sought.  Effort  was  made  to  agree  with 
the  defendant  as  to  the  price  to  be  paid  for  the  lands  proposed 
to  be  condemned,  but  agreement  could  not  be  had,  and  these  pro- 
ceedings were  instituted  in  March  following. 

The  village  of  Fultonville  is  situated  on  the  south  side,  and  the 
village  of  Fonda  on  the  north  side,  of  the  Mohawk  river.  The  for- 
mer has  about  1,000  inhabitants,  and  a  very  inadequate  supply 
of  water.  The  latter  has  about  1,200  inhabitants,  and  has  a  gen- 
eral water  system,  inadequate  at  dry  times;  the  inhabitants  having, 
however,  refused  to  extend  the  system  by  general  taxation.  The 
water  supply  sought  to  be  obtained  by  these  proceedings  is  the  oniy 
supply  in  ^e  immediate  vicinity  of  either  village,  and  is  about 
equally  distant  from  each. 

The  defendant  answered,  patting  in  issue  the  allegations  of  the 
petition,  and  insists  particularly  that  the  plaintiff  cannot  con- 
demn the  lands  sought  to  be  taken,  because  the  defendant  company 
has  already  appropriated  them  to  the  public  use  of  supplying  the 
village  of  Fonda  with  water. 

The  plaintiff  insists  that  this  contention  cannot  be  maintained, 
because  it  began  its  proceedings  to  acquire  the  property  long  be- 
fore the  purchase  of  the  land  by  the  defendant,  and  that  the  in- 
corporation of  defendant  and  its  purchase  of  the  property  was  in 
bad  faith  and  merely  for  the  purpose  of  hindering  the  plaintiff  in 
its  acquiring  a  water  system,  and  further  that  the  defendant  has 
no  standing  in  its  claim  that  it  has  devoted  the  property  to  the 
public  use,  because  it  has  no  valid  and  binding  contract  with  the 
village  of  Fonda  or  any  other  municipality  to  supply  it  with  water. 
I  think  the  plaintiff's  contention  must  be  upheld.  It  cannot  be 
seriously  contended  that  the  defendant  has  a  valid  contract  with 
the  village  of  Fonda  to  supply  it  and  its  inhabitants  with  water. 
Aside  from  the  question  whether  or  not  the  contract  should  be 
made  with  its  existing  water  board  instead  of  the  trustees,  no  no- 
tice was  given  of  the  meeting  at  which  the  resolution  entering 
into  the  contract  was  passed.  The  board  of  trustees  consisted  of 
a  president  and  four  members.  Two  of  the  members  visited  the 
president  and  told  him  that  there  would  be  a  meeting  that  night, 
stating  no  definite  time  and  serving  no  notice;  and  the  other  mem- 
ber of  the  board  was  in  no  way  informed  of  the  meeting.    It  was 
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a  special  meeting,  and,  of  course,  not  duly  called.  In  addition  to 
this,  the  contract  which  was  attempted  to  be  entered  into  might 
call  for  a  sam  exceeding  2^  mills  on  a  dollar  of  the  taxable  prop- 
erty of  the  village  per  annum  (Laws  1897,  c.  414,  §  234),  and  it 
bound  the  company  in  no  way  to  furnish  water  unless  it  saw  fit 
80  to  do.  I  think  when  the  legislature  passed  article  7  of  the  trans- 
portation corporations  law  (Laws  1890,  c.  566),  giving  the  right  to 
individuals  to  incorporate  as  water  companies,  that  it  must  have 
been  its  intention  that  the  company  should  bind  itself  to  give  pub- 
lic service  by  some  valid  contract  which  could  be  enforced,  before 
it  acquired  the  extraordinary  privileges  of  not  only  condemning 
land  and  taking  it  fropi  unwilling  owners,  but  of  acquiring  lands 
which  thereafter  became  devoted  to  public  use,  so  that  no  other  mu- 
nicipality or  corporation  could  acquire  it  by  condemnation  pro- 
ceedings. Such  extraordinary  privileges  must  call  for  mutual  obli- 
gation. The  whole  theory  of  the  law  in  allowing  rights  to  be  held 
for  public  use  is  that  it  is  a  public  necessity,  and  because  the  pub- 
lic is  to  be  benefited.  Of  course,  a  water  company  could  acquire 
lands  by  purchase  as  well  as  by  condemnation;  but  it  cannot  say, 
I  think,  that  lands  acquired  by  it  by  purchase  are  exempt  from 
condemnation  by  a  municipal  or  other  corporation  until  it  has  de- 
voted those  lands  in  some  obligatory  way  to  the  public  use.  If 
it  were  different,  any  municipality  could  be  tljwarted  in  its  effort 
to  obtain  water  for  its  inhabitants,  by  the  formation  of  a  water 
company,  without  contract  to  furnish  the  municipality;  and  a  com- 
pany might  thus  hold  the  only  available  supply  upon  the  plea  that 
the  lands  had  been  once  devoted  to  public  use,  and  therefore  they 
would  neither  sell  nor  allow  the  mupicipality  to  condemn. 

The  defendant  has  filed  no  map,  and  section  83  of  the  transporta- 
tion corporations  law  provides  that,  before  using  any  land  for  the 
purpose  of  its  incorporation,  such  corporation  shall  cause  a  survey 
and  map  to  be  made  and  filed  in  the  office  of  the  county  clerk  of 
the  county.  Of  course,  it  has  the  right  to  enter  upon  lands  which 
it  proposes  to  condemn,  or  which  it  purchases  for  the  purpose  of 
making  the  survey,  otherwise  it  could  make  no  map;  but  this  pro- 
vision is  significant  as  showing  that  the  legislature  intended  a  de- 
votion of  the  property  acquired  either  by  purchase  or  condemnation 
to  the  use  of  the  public.  In  the  present  case  the  defendant's  prop- 
erty has  been  devoted  in  no  way,  and  it  has  entered  into  no  con- 
tract which  compels  it  so  to  do.  If  the  defendant's  contention  is 
to  be  upheld,  and  it  sees  fit,  it  can  simply  withhold  from  both  vil- 
lages the  only  available  water  supply,  and  refuse  to  sell,  and  pre- 
vent condemnation.  In  the  case  of  Watervrorks  Co.  v.  Bird,  130 
N.  Y.  249,  29  N.  E,  246,  the  court  says: 

"It  is  doubtless  true  that,  in  order  to  make  the  use  public,  a  duty  must 
devolve  upon  the  persons  or  corporation  holding  the  property  to  furnish  the 
public  with  the  use  Intended."  And  again:  "The  contract  [with  the  munici- 
pality] does  not  of  Itself  make  the  use  public,  but  It  does  impose  upon  the 
plaintiff  a  duty  to  supply  the  villnges  with  whom  the  contract  was  made 
with  water."    And  again:  "It  is  true  that  the  rights  of  the  plaintiff,  acquired 
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below  Its  dnm,  have  not  as  yet  been  devoted  to  a  public  use,  bat  sufficient 
time  bas  not  elapsed." 

In  addition  to  this,  I  think  the  evidence  clearly  shows  that  the 
defendant  corporation  was  organized  for  the  purpose  ot  thwarting 
the  plaintiff  in  acquiring  the  partictdar  water  supply  in  question. 
The  Tillage  of  Fonda  is  situated  less  than  a  mile  from  the  plaintiff. 
The  inhabitants  of  the  Tillage  bad  voted  upon  the  proposition  of 
acquiring  these  same  water  rights,  and  had  rejected  the  plan. 
Months  before  the  organization  of  the  defendant,  a  TOte  had  been 
taken  by  the  plaintiff,  and  |50,000  had  been  appropriated  for  the 
establishing  of  a  water  system;  and  the  plaintifiTs  engineers  had 
laid  out  lands  proposed  to  be  within  the  water  system,  and  em- 
braced in  those  purchased  by  the  defendant  at  a  later  period.  The 
gentlemen  who  organized  the  defendant  corporation  may  have  been 
actuated  by  simply  patriotic  motiTes,  and  hare  believed  that  their 
village  had  made  a  mistake  in  not  acquiring  the  same  supply  of 
water  which  the  plaintiff  was  in  process  of  obtaining,  and  may 
have  organized  the  defendant  company  for  the  purpose  of  preserv- 
ing to  themselves  and  their  neighbors  water  which  they  knew  they 
must  eventually  need.  But  the  plaintiff  was  first  in  the  field.  It 
was  going  regularly  about  the  business  of  establishing  its  vrater 
system,  and  the  taking  of  the  lands  which  the  defendant  subse- 
quently purchased..  If  equities  are  to  govern,  then  the  equity  is 
with  the  plaintiff,  for  the  defendant  corporation  purchased  the  prop- 
erty knowing  what  was  contemplated  in  regard  to  it  on  behalf  of 
the  plaintiff,  and  it  can  hardly  be  said,  under  the  circumstances, 
that  the  waterworks  company  acted  in  good  faith.  I  think  it  might 
be  said,  under  the  authority.of  Village  of  Champlain  t.  McCrea,  16o 
N.  Y.  264,  59  N.  E.  83,  that  the  beginning  of  the  acquiring  of  the 
water  priTileges  by  the  plaintiff  was  when  it  took  its  Tote  to  ex- 
pend the  sum  of  f50,000,  and  employed  engineers  who  staked  out 
the  land  proposed  to  be  taken,  and  filed  their  maps,  and  that  any 
subsequent  proceeding  to  cond^nn  was  bat  a  continuation  of  the 
proceedings  thus  begun.  But,  in  the  view  which  I  take,  I  do  not 
deem  it  necessary  to  go  to  that  extent. 

I  have  examined  with  care  the  numerous  cases  cited  by  cr^nnsel 
upon  both  sides,  and,  as  I  interpret  them,  none  of  them  are  con- 
trary to  the  conclusions  which  I  have  reached,  nor  are  they  of 
such  character  as  require  them  to  be  distinguished.  The  Judgment 
prayed  for  by  the  petition  is  granted,  and  a  decision  may  be  pre- 
pared in  accordance  with  the  above. 

Judgment  accordingly. 
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BATES  T.  HOLBROOK  et  aL 

(Supreme  Court,  Special  Term.  New  York  Oounty.    Jnne,  1001.) 

Udqicipal  Cortractob— LiABiunEai 

A  contractor  -with  a  city  for  a  public  Improvement  la  not  liable  for 
substantial  damages  to  an  Individual  because  of  a  structure  erected  In 
connection  with  such  Improvements  In  front  of  plaintiff's  hotel,  thereby 
Injuring  the  business  of  plaintiff,  unless  It  appears  that  the  work  was 
negligently  or  unskUlfuUy  performed,  or  that  the  private  rights  of  plain- 
tiff have  been  unreasonably  encroached  upon. 

Action  bj  Benjamin  L.  M.  Bates  against  Frederick  Holbrook  and 
others  for  an  injunction.    Complaint  dismissed. 

Jolin  Delahnnty,  for  plainti£F. 
James  A;  Dunn,  for  defendants. 

SCOTT,  J.    The  plaintiff  is  the  lessee  of  a  hotel  on  the  northerly 
side  of  Union  Square,  in  the  city  of  New  York.    His  lease  expires 
in  1906.    His  premises  have  a  frontage  of  121  feet  on  Union  Square 
and  168  feet  on  Fourth  avenue.    The  building  is  five  stories  in 
height,  and  contains  some  200  rooms,  several  restaurants,  a  caf^, 
and  bar.    The  park  known  as  'HJnion  Square,"  as  designated  by 
law,  extends  to  the  northerly  limit  of  the  prolongation  of  the  thor- 
oughfare which,  to  the  westward  of  Broadway  and  the  eastward 
of  Fourth  avenue,  is  known  as  "Seventeenth  Street."    Laws  1832, 
c.  89.    So  much  of  the  Union  Square  as  is  laid  out  as  a  park  is 
of  oval  shape,  and  so  situated  that  there  is  in  front  of  plaintiff's 
hotel  a  paved  place,  used  as  a  thoroughfare  for  vehicles,  and  about 
150- feet  in  width.    Seventeenth  street,  east  of  Fourth  avenue  and 
west  of  Broadway,  is  60  feet  in  width,  the  roadway  being  about  40 
feet  wide.    The  defendants  are  the  subcontractors  for  the  con- 
struction of  that  portion  of  the  so-called  Bapid  Transit  Subway 
or  tunnel  which  runs  from  the  center  of  Great  Jones  street  to  the 
center  of  Twenty-Third  street    Under  a  permit  from  the  park 
department,  they  have  erected  from  the  paved  place  in  front  of 
plaintifTs  hotel  the  structure  complained  of  in  this  action.    They 
have  inclosed  with  board  fences  a  space  100  by  120  feet,  in  which 
they  have  erected  buildings,  and  placed  boilers,  forges,  and  ma- 
chinery to  furnish  powder  and  appliances  for  the  prosecution  of  the 
work  under  their  contract.    The  inclosed  space  is  also  used  as  a 
storage  place  for  tools  and  machinery,  and  as  headquarters  for 
the  transaction  of  defendants'  business.    The  structure  is  so  erected 
as  to  leave  in  front  of  plaintiff's  hotel  a  paved  carriageway  of 
the  same  width  as  is  the  carriageway  of  Seventeenth  street  east 
of  Fourth  avenue  and  west  of  Broadway.    There  is  no  doubt  what- 
ever that  the  erection  and  maintenance  ot  the  structures  com- 
plained of  have  resulted,  and  will  during  their  continued  main- 
tenance result,  in  serious  loss  and  damage  to  the  plaintiff.    The 
work  upon  which  the  defendants  are  engaged  is  an  important  pub- 
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lie  work,  upon  which  it  is  necessary  to  use  power,  machinerj, 
tools,  and  men.  It  is  a  general  rule  that  contractors  with  a  mn- 
nicipality  who  are  engaged  upon  such  a  work  are  not  liable  for 
consequential  damages  to  a  private  individual  nnless  it  appears 
that  the  work  has  heen  negligently,  carelessly,  or  unskillfully  per- 
formed, or  that  private  rights  have  been  unreasonably  encroached 
upon.  Atwater  v.  Trustees,  124  N.  Y.  602,  27  N.  E.  385;  Benner 
V.  Dredging  Co.,  134  N.  Y.  156,  31  N.  E.  328,  17  L.  R  A.  220;  Les- 
ter V.  Mayor,  etc.  (Sup.)  29  N.  Y.  Supp.  1000,  affirmed  in  150  N.  Y. 
578,  44  N.  E.  1125.  The  evidence  shows  that  the  use  of  the  public 
property  by  the  defendants,  of  which  the  plaintiff  complains,  is 
merely  temporary,  being  limited  by  the  time  necessary  for  the 
completion  of  the  work  upon  which  the  defendants  are  engaged. 
Herein  the  case,  as  presented  by  the  evidence,  differs  from  the  long 
line  of  authorities  cited  by  the  plaintiff,  in  which  permanent  struc- 
tures, even  if  erected  under  authority  of  law,  have  been  condemned 
when  they  have  occupied  lands  appropriated  to  public  use,  or  have 
injuriously  affected  private  property.  Laws  1891,  c.  4,  §  24,  subd.  5. 
authorizes  the  use  of  public  parks  and  squares  for  the  exercise  of 
such  temporary  privileges  as  the  proper  authorities  may  grant  to 
facilitate  the  construction  of  the  subway.  That  section  by  neces- 
sary implication  conferred  upon  the  proper  authority  power  to  grant 
the  temporary  privileges.  The  proper  authority  in  the  borough  of 
Manhattan  is  the  commissioner  for  that  borough,  who. by  section 
612  of  the  Greater  New  York  charter  is  given  the  charge  and  man- 
agement of  the  parks  within  his  borough.  No  action  by  the  park 
board  was  necessary  to  authorize  the  issue  of  a  permit  by  him,  be- 
cause the  legislature  itself  had  conferred  power  upon  him.  The 
testimony  does  not  cause  it  to  appear  that  the  defendants'  erec- 
tion and  use  of  the  structure  complained  of  has  been  unreasonable, 
or  that  they  are  conducting  their  operations  negligently,  unskill- 
fully, or  carelessly.  On  the  contrary,  it  appears  that,  considering 
the  nature  and  extent  of  the  work  to  be  performed,  and  assuming 
that  the  erection  and  use  of  the  structures  are  not  contrary  to 
law,  the  defendants  are  carrying  on  the  work  with  as  little  result- 
ing injury  to  private  property  as  could  reasonably  be  expected. 
It  was  attempted  to  be  shown  that  the  work  could  be  conducted 
practically  as  well,  and  with  less  injury  to  this  particular  plaintiff, 
if  the  defendants'  plant  were  placed  elsewhere,  or  were  subdivided 
into  a  number  of  smaller  plants  distributed  along  the  line  of  the 
work.  Undoubtedly  this  might  be  done,  but  it  does  not  appear  that 
the  aggregate  damage  produced  thereby  would  be  lessened,  but 
only  that  the  loss  which  now  falls  upon  the  plaintiff  would  be  cast 
upon  others.  .The  defendants  are  engaged  upon  a  public  work, 
under  public  authority.  The  necessity  and  proper  place  for  the 
construction  of  the  operating  plant  were  matters  to  be  determined 
by  the  contractor  and  the  public  authorities  under  whose  supervi- 
sion and  direction  the  work  was  to  be  performed.  There  is  no  evi- 
dence that  they  have  not  acted  in  good  faith,  and  consequently  their 
exercise  of  discretion  in  those  respects  is  not  open  to  review.    At- 
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water  v.  Trustees,  supra.  The  plaintiff,  althougbr'  unquestionably 
injured,  is  not,  in  my  opinion,  entitied  to  either  damages  or  an  in' 
janctlon.  The  complaint  must  therefore  be  dismissed  apon  the 
merits,  with  costs. 

Ck>mplaint  dismissed,  with  costs. 


GRAY  et  aL  y.  BOOTH. 
(Supreme  Court,  Appellate  Division,  Third  Department.    September  4,  lOOL) 

COKDITIONAL  SaLB— PatUBNT  BT  I1I8TAI.LKBKT8— SuIT  FOR  InBTALLMBHT. 

Where  a  contract  for  tlie  sale  of  personalty  provides  that  title  shall 
not  pass  until  full  payment  of  installments  of  the  purchase  price,  the 
vendor  may  maintain  a  suit  for  each  Installment  as  It  falls  due. 

Parlcer,  P.  J.,  dissenting. 

Appeal  from  Albany  county  court. 

Suit  by  William  J.  Gray  and  another  against  Alfred  O.  Booth. 
From  a  judgment  of  the  county  court  of  Albany  county  affirming 
a  judgment  of  the  city  court  dismissing  the  complaint,  plaintiffs  ap- 
peal.   Reversed. 

The  action  was  brought  upon  the  covenant  in  a  contract  to  pay 
the  sum  of  f25,  the  first  installment  promised  in  a  conditional  con- 
tract of  sale  of  a  certain  piano.  The  contract  is  one  belonging  to 
a  large  class  known  to  the  commercial  world  as  "purchase  by  in- 
stallment" contracts,  and  is  in  the  following  form: 

"Original  Contract 

"Statement:    Cash  value  of  upright  piano,  style  8,  No.  CO.OTT,  22,  with 
stool  and  cover,  this  day  leased,  $300.00. 
"Terms: 

Cash  payment $  23 

Cash  payment  by  January  12th 175 

Three  quarterly  payments,  of  $25  each 75 

Final  payment  of  purchase  money  at  the  end  of  12  months 25 

Total   ?300 

"Interest  at  six  per  cent,  per  annum  on  all  unpaid  amounts. 
"This  agreement,  made  this  16th  day  of  December,  1898,  between  Board- 
man  &  Gray,  of  the  city  of  Albany,  state  of  New  York,  parties  of  the  first 
part,  and  Alfred  O.  Booth,  of  Albany,  N.  T.,  party  of  the  second  part,  witness- 
eth,  that  the  said  Boardman  &  Gray  have  leased  unto  the  party  of  the  second 
part  one  upright  piano,  style  3,  No.  60,077,  branded  Boardman  &  Gray,  Al- 
bany, N.  Y.,  for  the  term  of  nine  months  from  date  hereof,  for  the  sum  of 
tn'o  hundred  and  seventy-five  dollars,  for  the  whole  term  aforeRnid,  to  be  paid 
as  follows:  Promise  to  pay  twenty-five  dollars  cash;  one  hundred  and  sev- 
enty-five dollars  by  Jan.  12th,  1899;  and  three  quarterly  payments,  of  twenty- 
five  dollars,  and  balance  or  purchase  price  twelve  months  from  date.  Pay- 
able at  the  office  of  Boardman  &  Gray,  549  Broadway,  Albany,  N.  Y.,  with 
interest  at  six  per  cent,  per  annum  on  all  unpaid  amounts  until  paid.  It  is, 
however,  provided  that  if,  at  the  end  of  twelve  months  as  aforesaid,  the 
said  party  of  the  second  part  shall  pay  unto  the  said  parties  of  the  first  part 
the  sum  of  twenty-five  dollars,  with  Interest  at  six  per  cent  per  annum, 
then  the  said  Boardman  &  Gray  hereby  agree  to  sell  to  the  said  party  of 
the  second  part  in  consideration  of  the  sum  last  mentioned,  the  said  Instru- 
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ment,  and  to  execute  to  said  party  of  the  second  part  a  bill  of  sale  for  the 
same.  It  is  further  provided  and  agreed  that  the  said  instrumeut  shall  be 
kept  insured  for  three-fourths  of  its  value  for  the  benefit  of  said  Boardman  ^ 
Gray  by  said  party  of  the  second  part,  and  shall  not  be  removed  from  the 
premises  now  occupied  by  said  party  of  the  second  part  during  the  continu- 
ance of  the  above-mentioned  lease,  wtttaont  the  written  consent  of  the  parties 
of  the  first  part,  and  that  a  failure  to  pay  any  or  either  of  the  aforesaid  sum 
or  sums  of  money  as  the  same  shall  become  due,  or  any  removal  or  attempt 
at  removal  of  said  instrument  from  said  place,  without  the  written  consent 
of  the  parties  of  the  first  part,  shall  make  void  this  lease  and  agreement  at 
the  option  of  the  parties  of  the  first  part,  and  they  shall  have  the  right  to 
enter  and  retake,  and  may  enter  and  retake,  possession  of  said  instrument  at 
maturity  of  any  payment,  or  any  time  thereafter,  or  upon  the  violations  of 
the  terms  of  said  lease  in  any  manner  whatsoever  by  the  party  or  parties 
of  the  second  part,  and  may  retain  any  and  all  sum  or  sums  of  money  paid 
on  this  agreement  and  lease,  as  damages  in  part  for  any  injury  to  said  in- 
strument, and  for  the  use  of  the  same,  and  for  expenses  In  recovering  the 
same.  In  witness  whereof  the  said  parties  to  this  agreement  have  hereunto 
set  their  bands  and  seals  this  16th  day  of  December,  A.  D.  1898. 
"Witnesses:  Boardman  &  Gray.     [L.  S.] 

"Alfred  O.  Booth.        [U  &] 

"Boardman  &  Gray  are  not  responsible  for  any  agreement  or  promise  other 
than  printed  or  written  on  the  face  of  this  lease." 

Ai^ed  before  PARKEB,  P.  J.,  and  KELLOGQ,  EDWABDS. 
SMITH,  and  CHAfiE,  JJ. 

A.  Page  Smith,  for  appellants. 
Hon  St  Johnston,  for  respondent 

KEILLOGQ,  J.  The  conclusion  reached  by  the  connty  conrt  seems, 
from  the  opinion  printed  in  the  record,  to  be  solely  based  upon  this 
dictum  found  in  the  opinion  of  the  learned  justice  writing  in  Earl 
V.  Robinson,  91  Hun,  370,  36  N.  Y.  Supp.  182,  viz.:  "None  of  these 
remedies  apply  to  the  case  at  bar,  or  to  any  conditional  sale,  where 
the  title  to  the  property  remains  in  the  vendor."  It  is  not  quite 
certain,  from  the  case  as  reported,  what  remedies  the  learned  jus- 
tice referred  to;  but  if  he  intended  to  include  all  of  the  known 
remedies  which  the  law  goTeming  contracts  gives  to  a  seller  under 
a  contract  of  sale,  where  payment  and  delivery  are  to  be  coinci- 
dent, to  wit,  the  right  to  sue  for  the  purchase  price,  or  to  resell 
and  bring  action  for  the  difference  between  the  contract  price  and 
the  sum  realized,  or  the  right  to  recover  the  difference  between 
the  contract  price  and  the  market  price  at  the  place  and. at  the 
time  fixed  in  the  contract  for  transfer  of  title,  then,  indeed,  it  may 
be  truthfully  said  that  the  ordinary  contract  of  sale  on  the  install* 
ment  plan,  such  as  is  here  under  consideration,  is  a  contract  in 
which  the  seller  is  without  remedy,  and  his  contract  belongs  to 
some  anomolous  and  uncatalogued  species,  wholly  outside  the  sphere 
of  the  known  laws  governing  contracts.  Under  this  theory,  such 
contracts  ought  to  be  considered  as  entirely  harmless  by  one  of  the 
contracting  parties,  and  might  be  safely  entered  into  by  the  buyer 
without  any  grave  deliberation  as  to  their  terms. 

We  are  not  prepared,  however,  to  give  credence  to  a  proposition 
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BO  serioas  in  its  bearing  upon  commercial  aflaini,  and  are  inclined 
to  the  belief  that  contracts  of  this  class  have  the  same  inherent 
capabilities  as  to  self-enforcement,  and  the  same  right  to  command 
the  aid  of  the  courts  to  compel  enforcement,  aa  hare  other  valid 
contracts. 

With  the  question  as  to  whether  the  remedy  l^  a  resale  or  the 
remedy  by  action  for  the  difference  between  the  contract  price  and 
the  market  price  are  either  of  them  available  to  the  seller,  where 
the  seller  stipulates  to  retain  title  until  final  payment,  we  have 
nothing  to  do,  and  express  no  opinion.  It  is  obvious,  however,  that 
only  in  exceptional  cases  could  there  be  any  difference  between  the 
selling  price  and  the  market  price  in  the  case  of  merchandise  so  con- 
tract^ to  be  sold,  and  hence  this  remedy,  if  available,  would  prove 
to  be  fruitless,  since  no  damages  by  this  measure  could  be  proven. 
Perhaps  Earl  v.  Robinson,  supra,  is  authority  for  the  proposition 
that  the  remedy  by  resale  is  not  available,  since  that  question  was 
in  a  measure  involved  in  that  case. 

The  question  here  is:  Can  the  seller  by  such  a  conditional  con 
tract,  after  he  has  performed  all  the  precedent  acts  which  the  con- 
tract contemplates  to  be  performed  on  his  part,  compel  payment  of 
the  installments  of  the  purchase  price  as  they  mature?  Bo  far  as 
I  have  been  able  to  discover,  those  who  answer  in  the  negative  base 
their  conclusion  upon  the  sole  ground  that  title  must  first  vest  in 
the  buyer  before  any  recovery  can  be  had  of  any  portion  of  the 
purchase  price.  Jnat  why  this  should  be  so  declared  is  difBcnlt  to 
comprehend.  Tlie  logical  result  of  such  reasoning  would  seem  to 
be  that  the  contract  itself  is  invalid.  This  must  be  necessarily  so 
if  the  contract  is  not  enforceable  by  judicial  aid.  Here  we  have  a 
contract  in  which  there  are  independent  covenants  made  by  the 
contracting  parties,  each  covenant  supported  by  a  good  considera- 
tion; a  contract  not  against  public  policy;  no  covenant  in  it  to  en- 
force which  would  be  against  conscience;  an  ordinary  commercial 
contract;  a  promise  to  pay  a  certain  sum  of  money  on  a  fixed  day 
is  one  of  the  independent  covenants  on  the  part  of  the  buyer;  and 
yet  it  is  claimed  that  he  cannot  be  made  to  pay  because  he  has 
agreed  that  he  will  pay  before  the  property  vests  in  him.  If  the 
contract  is  lawful  and  valid,  I  see  no  good  reason  why  he  may 
not  be  sued  and  be  made  to  pay  so  far  as  a  judgment  for  the  sum 
promised  will  aid  to  that  end.  The  seller  under  a  contract  of  this 
nature  stands  upon  his  contract.  He  seeks  no  remedy  because  of 
a  breach.  He  sues  upon  his  contract  just  as  a  holder  of  a  promis- 
sory note  may  sue  the  maker  to  enforce  payment  when  payment 
has  been  refused.  It  would  be  as  reasonable  to  leave  it  optional 
with  the  promisor  in  a  promissory  note  to  pay  or  not  to  pay  as  to 
leave  it  optional  with  a  promisor  in  such  a  contract.  The  fact 
that  the  title  to  the  property,  by  the  terms  of  the  contract,  is  not 
to  vest  in  the  buyer  until  a  later  day,  and  until  all  the  payments 
have  been  made,  in  no  way  weakens  the  promise.  The  promise  to 
pay  is  supported  by  ample  consideration  other  than  the  actual  vest- 
ing of  the  title.    It  is  supported  by  the  promise  of  the  seller  to  vest 
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the  title  at  a  future  day,  and  upon  this  promise  the  buyer  has  re 
lied.  Of  course,  the  seller  under  snch  a  contract  cannot  have  both 
the  property  and  the  purchase  price,  but  the  contract  does  not  con- 
template that  he  shall  have  both.  And  it  is  to  be  presumed  that 
the  seller  will  vest  the  title  in  the  buyer  at  the  time  agreed  npon. 
If  he  fails,  the  buyer  has  his  action  against  the  seller.  When  the 
buyer  has  fully  performed,  the  title  vests  in  him  by  operation  of 
law;  and  when  the  buyer  stipulates  for  possession  at  once,  as  in 
this  case,  the  property,  in  case  the  buyer  performs,  is  quite  beyond 
any  different  disposition  thereof  by  the  seller.  There  is  no  room 
here  for  apprehension  even  on  the  part  of  the  purchaser.  Nothing 
more  is  to  be  done  to  vest  in  him  the  title  except  performance  of 
the  covenants  to  pay  made  on  his  part.  Hence,  the  vesting  of  title 
is  not  a  condition  precedent  to  a  right  of  action  for  a  matured 
installment  of  the  purchase  price.  In  Morris  t.  BLiter,  1  Denio,  59. 
Bronson,  G.  J.,  says: 

"When  It  api>ears  from  the  terms  of  tbe  agreement  or  the  nature  of  the 
case  that  the  things  to  be  done  were  not  Intended  to  be  concurrent  acts,  bat 
the  performance  of  one  party  was  to  precede  that  of  the  other,  then  he  who 
was  to  do  the  first  act  may  be  sued,  although  nothing  has  been  done  or  offered 
by  the  other  party.  He  has  not  made  performance  by  the  other  party  a 
condition  precedent  to  his  liability,  but  has  trusted  to  a  remedy  by  action  on 
the  agreement." 

This  is  the  declaration  of  a  principle,  and  not  a  theory,  and  it 
is  a  principle  which  has  obtained  in  its  entirety  in  the  court  of  last 
resort  in  this  state  to  the  present  time.  It  is  the  law  applicable  to 
all  contracts.  This  was  said  in  an  action  brought  to  recover  a 
past-due  installment  covenanted  to  be  paid  in  a  contract  for  the 
sale  of  land.  The  contract  contemplated  that  title  should  not  vest 
in  the  buyer  until  payment  of  the  final  installment.  The  court 
held  that  the  action  was  well  brought,  and  the  promised  payment 
could  be  recovered,  although  the  property  remained  vested  in  the 
seller.  The  same  doctrine  was  held  in  Paine  v.  Brown,  37  N.  Y. 
228,  and  in  Eddy  v.  Davis,  116  N.  Y.  247,  22  N.  E.  362.  The  fact 
that  the  subject  of  the  contract  in  these  cases  was  land  in  no  way 
weakens  the  doctrine  as  to  its  universal  applicability  as  the  law  of 
contracts.  It  makes  no  difference  whether  the  subject  be  land  or 
merchandise.  In  Meriden  Britannia  Co.  v.  Zingsen,  48  N.  Y.  252, 
8  'Am.  Rep.  649,  Earl,  J.,  writing  for  the  court,  applies  the  doctrine 
declared  in  Morris  v.  Sliter  in  its  entirety  to  a  sale  of  a  chose  in 
action..  In  that  case  the  defendant  contracted  to  deliver,  in  the 
following  February  and  March,  certain  plated  ware,  in  payment  for 
a  claim  against  a  third  person,  and  plaintiff  agreed  to  transfer 
to  defendant  such  claim  on  receipt  of  the  plated  ware.  The  defend- 
ant failed  to  make  delivery;  hence  the  action  for  its  value.  One 
of  the  defenses  was  a  failure  by  plaintiff  to  transfer,  or  offer  to 
transfer,  the  claim  before  bringing  action.  The  court  held  that 
unnecessary;  that  it  was  not  so  contemplated  by  the  contract;  that 
the  payment  of  the  purchase  price  was  made  by  the  contract  a 
precedent  act,  and  plaintiff  might  enforce  payment,  although  title 
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to  the  article  sold  bad  not  vested  in  the  buyer.  "The  buyer  had 
trusted  to  a  remedy  by  action  on  the  agreement."  These  caseii 
would  seem  to  set  at  rest  the  question  of  the  necessity  of  the  title 
vesting  in  the  buyer  before  payment  of  any  part  of  the  purchase 
price  can  be  enforced  by  action. 

Our  attention  is  called  by  respondent  to  the  following  cases,  which 
it  is  claimed  are  authority  for  the  conclusion  of  the  learned  county 
court:  Earl  v.  Robinson,  91  Hun,  363,  36  N.  Y.  Supp.  178;  Acker- 
man  V.  Bubens,  44  App.  Div.  227,  60  N.  Y.  Supp.  750;  and  Cash- 
Register  Co.  V.  Schmidt,  48  App.  Div.  472,  62  N.  Y.  Supp.  952.  Earl 
V.  Robinson  fails  to  be  anthority,  for  the  reason  that  the  question 
here  presented  was  not  involved  in  that  action.  It  was  not  up  for 
discussion  or  decision.  What  was  then  said  by  the  learned  justice 
writing  the  opinion,  which  might  by  any  implication  bear  on  this 
question,  is  to  be  regarded  as  dictum  only.  Ackerman  v.  Rubens 
is  not  authority  upon  this  question,  for  the  reason  that  not  even 
by  dictum  is  the  subject  referred  to.  The  only  matter  sought  to 
be  disposed  of  was  the  sufficiency  of  the  evidence  of  damages  by  a 
resale  when  the  seller  becomes  the  buyer,  and  the  conclusion  of 
the  appellate  division  on  this  question  was  reversed  by  the  court  of 
appeals  in  June,  1901.  In  the  case  of  Cash-Register  Co.  v.  Schmidt, 
as  reported  48  App.  Div.  472,  62  N.  Y.  Supp.  952,  it  is  not  disclosed 
whether  the  action  was  brought  to  recover  the  purchase  pi-ice 
agreed  upon  or  any  past-due  installment  of  the  purchase  price,  or 
whether  it  was  brought  for  damages  on  account  of  a  breach  of  the 
contract  by  the  buyer.  From  the  opinion  in  the  case  it  would  ap- 
pear that  the  action  was  for  damages.  The  learned  justice  writing 
the  opinion,  after  stating  the  facts  as  to  the  breach,  says: 

"He  therefore  became  liable  In  damages  for  nonacceptance,  under  the  rule 
that,  when  a  vendor  has  not  transferred  to  the  •buyer  the  property  in  the 
goods  which  are  the  subject  of  the  contract,  the  vendor's  only  right  of  action 
against  the  buyer  Is  to  recover  damages  for  his  refusal  to  accept  the  thing 
sold.    BenJ.  Sales  (7th  Am.  Ed.)  {  758." 

The  learned  justice  in  this  very  general  declaration  of  a  rule  of 
law,  that  such  is  the  only  right  of  action,  fails  to  give  credit  to 
the  author  of  that  work  on  Sales  to  a  modification  and  limitation 
on  the  rule  found  in  the  same  edition  at  section  762,  and  in  these 
words: 

"Although  In  general  the  vendor's  recovery  in  damages  Is  limited  to  the 
difference  between  the  price  fixed  In  the  contract  and  the  market  value 
on  the  day  appointed  for  delivery,  according  to  the  rule  stated  by  Parke,  B., 
In  Laird  v.  Pim,  7  Mees.  &  W.  478,  •  •  •  there  may  be  special  tenus 
agreed  on  in  conflict  with  the  rule.  A  vendor  may  well  say  to  a  buyer:  'I 
went  the  money  on  such  a  day,  and  I  will  not  sell  unless  yon  agree  to  give 
me  the  money  on  that  day,  whether  yon  are  ready  or  not  to  accept  the 
goods;'  and,  If  these  terms  be  accepted,  the  vendor  may  recover  the  whole 
price  of  goods  the  property  of  which  remains  vested  In  himself.  In  such  a 
case  the  buyer  would  be  driven  to  his  cross  action,  If  the  vendor,  after  re- 
ceiving the  price,  shonld  refuse  to  deliver  the  goods." 

This  does  not  support  the  learned  justice  writing  the  opinion  in 
Cash-Register  Co.  v.  Schmidt,  to  wit:    "That,  when  a  vendor  has 
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not  transferred  to  the  buyer  the  property  in  the  goods  which  are 
the  sabject  of  the  contract,  the  vendor's  only  right  of  action  against 
the  buyer  is  to  recover  damages  for  his  refusal  to  accept  the  thing 
sold."  But  this  holds  a  doctrine  just  the  contrary.  However,  no 
other  authority  for  the  declaration  is  cited  by  the  learned  justice. 
In  the  following  cases  the  precise  question  involved  in  the  case  at 
bar  was  ably  discnsaed  and  decided :  Brewer  v.  Ford,  64  Hun,  116, 
7  N.  Y.  Supp.  244,  in  which  the  opinion  Was  written  by  Barker,  J., 
and  Safe  Ck).  v.  Emanuel,  21  Abb.  N.  C.  181,  affirmed  in  14  N.  T.  St. 
Bep.  681.  These  cases  hold  that  the  sellet,  under  a  contract  like 
the  one  here  considered,  may  sue  for  and  recover  each  installment 
of  the  purchase  price  as  it  matures.  I  have  been  unable  to  find  any 
case  where  it  was  a^^rent  that  this  question  was  directly  invc^ved 
which  holds  to  the  contrary:  Upon  both  reason  and  authority, 
therefore,  the  judgment  in  this  case  should  be  reversed. 

Judgment  reversed,  with  costs,  and  with  costs  in  the  courts  below, 
and  a  new  trial  granted  in  the  city  court  of  Albany.  All  concur, 
except  PABEEB,  P.  J.,  who  dissents. 


(85  Misc.  Rep.  887.) 

CrSBIX  V.  METROPOLITAN  ST.  R.  00. 

(City  Oonrt  •<  New  Yoric,  General  Term.    Jane,  1001.) 

BrBBKT  Railboads— Intokt  to  Person  Near  Track. 

In  an  action  by  a  bosband  against  a  street-railroad  company  for  In- 
juries to  bis  wife,  tbe  evidence  sbowed  tbat  tbe  posts  of  an  devated 
road  la  tbe  street  compelled  the  wife  to  stand  wltbln  two  feet  of  de- 
fendant's tracks  In  order  to  see  tbe  cars  approacblng  ber  street  crossing, 
and.  that  the  fender  of  a  car  coming  very  rapidly  and  without  ringing 
a  bell  cangbt  her  by  tbe  clothes  and  threw  her  down,  Injoring  her. 
Heli  error  to  dismiss  -the  complaint  at  tbe  dose  of  plalntUTs  evidence 
on  tbe  ground  of  her  contributory  negligence. 

Appeal  from  trial  term. 

Action  by  Leon  GPSell  against  the  Metropolitan  Street-Bailroed 
Company.  Judgment  for  defendant,  and  from  it,  and  an  wder  deny- 
ing a  new  trial,  plaintiff  appeals.    Beversed. 

Argued  before  CX)NLAN,  O'DWYEB,  and  HASOAUi,  JJ. 

Nicholas  St  Porter  (Louis  H.  Porter,  of  counsel),  for  appelant. 
Henry  A.  Bobinson  (John  T.  Little,  of  counsel),  for  respondent. 

O'DWYEB,  J.  The  complaint  was  dismissed  at  the  close  of  the 
plaintiff's  case  on  the  ground  that  the  plaintiff's  wife  was  guilty 
of  contributory  negligence,  and  that  such  negligence  necessarily 
defeated  this  action.  From  the  evidence  it  appears  that  the  plain- 
tiff's wife  attempted  to  cross  Second  avenue,  in  the  borough  of  Man- 
hattan, from  west  to  east,  on  the  north  side  of  Thirty-First  street; 
that  she  stopped  at  the  curbstone  on  the  northwest  comer,  and 


Digitized  by 


Google 


City  Ct)  O'&BLL  V.  METROPOLITAN   ST.  B.  00.  1021 

lx)oked  to  see  if  the  way  was  clear,  and  conld  not  see  any  car.    She 
says  on  her  direct  examination: 

"I  was  coming  out  from  the  butcher  ahop)  and  I  stopped  at  the  curbstone 
of  the  sidewalk,  and  I  looked  up.  I  saw  no  car  coming,  and  I  went  over 
easy  to  the  avenue.  There  behind  the  elevator,  I  could  see  no  car,  and  the 
car  was  not  ringing,  and  was  coming  too  fast  without  ringing  a  bell;  and  I 
made  a  step,  and  the  car  catcbed  my  clothes,  broke  my  leg,  dragged  me 
down.  The  car  Just  came  and  hit  me.  He  was  too  quick,  and  came  like 
the  wind,  and  tore  my  clothes." 

After  all  the  plaintifF's  evidence  was  in,  the  plaintifTs  wife  was 
recalled,  and,  in  answer  to  questions  by  the  court,  stated: 

"I  was  first  on  the  sidewalk.  I  went  down  on  the  sidewalk  from  the  curb- 
stone, down  with  the  avenue,  and  there  I  was  looking  up,  and  I  saw  no  car. 
Then  I  walked  very  slowly  to  the  avenue,  and  I  come  right  between  the 
two  elevated  posts,  and  I  was  looking  up,  and  I  could  see  no  car.  Something 
must  be  before  me.  Q.  How  far  were  you  from  the  track  when  you  last 
looked?  A.  Oh,  well,  I  was  always  three  or  four  feet  away.  Q.  Three  or 
four  feet  away  from  the  track?  A.  Xes,  sir.  Q.  Then  what  did  you  do? 
A.  I  don't  see  the  car,  and  I  made  an  easy  step,  and'  I  wanted  to  go  ahead, 
and  the  fender  catched  my  clothes,  dragged  me  down;  my  leg  broke, — my 
ankle.  Q.  The  last  time  yon  looked  you  said  was  when  you  were  three  or 
four  feet  away  ^rom  the  track?  A.  Yes,  sir.  Q.  Then  you  made  an  easy 
step?  A.  Yes,  sir.  Q.  And  got  ont»  the  track?  A.  No,  sir.  Q.  How  far 
from  the  track?  A.  Well,  I  was  always —  I  can't  say;  about  so  far.  (Wit- 
ness Indicated  with  her  cane.)  Q.  You  were  that  far  from  the  track, — about 
two  feet?  A.  Yes,  sir.  Q.  And  thai  that  car  came  right  on  you?  A.  The 
car  was  so  quick,  without  ringing  a  bell." 

This  evidence  undoubtedly  made  a  case  for  the  submission  to  the 
jury  of  the  questions  of  defendant's  negligence  and  the  wife's  free- 
dom from  contributory  negligence.  The  fact  that  the  wife  was  in- 
jured when  two  feet  away  from  the  track  of  the  defendant,  which 
position  she  had  to  reach  after  arriving  at  the  elevated  post,  before 
being  able  to  see  whether  a  car  was  api»*oaching  or  not,  clearly 
made  a  case,  within  the  authorities,  for  the  jury  to  pass  upon.  The 
cases  of  Schwarzbaum  v.  Bailroad  Co.,  54  App.  Div.  166,  66  N.  Y. 
SuM>.  367,  and  Mitchell  v.  Same,  62  App.  Div.  371,  70  N.  Y.  Supp. 
1118,  sustain  these  views.  Judgment  and  order  appealed  from  re- 
versed, and  new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event.    All  concur. 
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(35  Misc.  Rep.  376.) 

UBSnM  y.  KRAUS. 

(0lt7  Oonrt  of  New  York,  General  Term.    June,  190L) 

BAHKUUPI'OT — DlBCHARGB. 

Where  the  schedule  of  a  bankrupt  described  a  Judgment  debtor  aa 
George  Llesman,  and  his  real  name  was  George  Lieaum,  the  bankrapt^s 
discharge  did  not  release  the  debt  as  against  George  Llesom. 

Oonlan,  J.,  dissenting. 

Appeal  from  special  term. 

Action  by  George  Liesum  against  George  J.  Kraaa.  Judgment 
for  plaintiff.  From  an  order  discharging  the  judgment  on  the 
groand  of  the  discharge  of  defendant  in  bankruptcy  more  than  one 
year  before  the  motion,  plaintiff  appeals.    Reversed. 

Argued  before  CONLAN,  O'DWYER,  and  HASCALL,  JJ. 

G^eller,  Shaffer  &  Eisler  (Robert  Goeller,  of  counsel),  for  appel- 
lant. 
CSiarles  L.  Hoffman,  for  respondent. 

CX)NLAN,  J.  (dissenting).  The  plaintiff,  on  the  6th  day  of  April, 
1896,  recovered  a  judgment  in  tiis  court  against  the  defendant, 
and  thereafter,  and  on  June  6,  1899,  an  order  was  entered  in  the 
district  court  of  the  United  States  for  the  Southern  district  of  New 
York  by  which  the  defendant  was  discharged  from  the  payment 
of  his  debts  and  liabilities,  and  this,  as  a  matter  of  course,  dis- 
charged the  defendant  from  aU  liability  under  said  judgment  if 
his  proceedings  in  the  latter  tribunal  were  just  and  fair.  It  ap- 
pears from  the  record  before  us  that  the  plaintiffs  claim  and  judg- 
ment were  correctly  inserted  as  to  amount  and  date  in  the  sched- 
ules of  the  defendant  in  the  proceedings  in  bankruptcy,  but  that, 
through  a  mere  clerical  error,  the  name  of  the  plaintiff  was  given 
therein  as  George  Liesman  instead  of  George  Liesum.  It  nowhere 
appears  that  there  was  any  attempt  made  to  conceal  the  indebted- 
ness of  the  defendant  on  this  judgment,  and  there  was  nothing  in 
the  record  in  the  United  States  court  to  which  our  attention  has 
been  called  indicating  any  fraud  or  concealment,  or  any  design  or 
intent  on  the  part  of  the  debtor  to  conceal  or  suppress  the  judg- 
ment in  question;  and,  finding  no  reason  to  disturb  the  order  made 
at  special  term,  it  follows  that  the  same  should  be  afBrmed,  with 
costs. 

HASCALL,  J,  Even  if  the  alleged  clerical  error  were  a  mistake, 
it  was  still  a  serious  matter  to  plaintiff,  and  defendant  should  not 
be  permitted  to  profit  by  his  own  wrong.  Order  reversed,  with  flO 
costs  and  disbursements,  and  motion  denied. 

Order  reversed,  with  |10  costs,  and  motion  denied. 

O'DWYER,  J.,  concurs  with  HASCALL,  J. 
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SCOTT  SHOE  MAGHINBRT  CO.  ▼.  BROAKEB  et  aL 

(City  Court  of  New  Tork.  General  Term.    June,  1901.) 

liiBH— Labor  of  Accountant. 

Where  an  accountant  has  been  employed  to  examine  books  of  ac* 
count  at  the  request  of  the  owner,  be  has  no  Hen  thereon  for  his  services. 

Appeal  from  trial  term. 

Action  by  the  Scott  Shoe  Machinery  Company  against  Frank 
Broaker  and  others.  Judgment  for  defendants  and  against  the 
plaintiff  for  |213.40,  and  plaintiff  appeals,  with  notice  of  an  inten- 
tion to  bring  up  for  review  the  overruling  of  a  demurrer  to  the 
answer,'  an  order  for  an  interlocutory  judgment  overruling  such 
demurrer,  and  the  judgment.    Beversed,  and  demurrer  sustained. 

Argued  before  OONLAN,  O'DWYER,  and  HASCAII^  JJ. 

Alexander  &  Green  (W.  Lloyd  Kitchd,  of  counsel),  for  appellant. 
J.  Philip  Berg,  for  respondents. 

OiyWTESi,  J.  This  is  an  action  of  replevin  for  the  wrongful 
detention  of  certain  books  of  account.  The  defendants  admit  hav- 
ing possession  of  the  books,  and  that  the  books  are  the  property 
of  the  plaintiff.  In  order,  therefore,  to  be  able  successfully  to  de- 
fend this  action,  it  is  evident  that  defendants  must  allege  facts 
showing  that  the  books  have  not  been  wrongfully  detained.  Un- 
less the  allegations  contained  in  the  fourth  and  fifth  paragraphs  of 
the  answer  set  forth  such  facts,  it  is  clear  that  they  do  not  consti- 
tute a  separate  and  distinct  defense,  and  that  the  demurrer  should 
have  been  sustained.  The  facts  alleged  in  the  portion  of  the  an- 
swer demurred  to  state  that  defendants  were  employed  by  plaintiff 
to  examine  and  investigate  the  accounts  contained  in  certain  books 
at  an  agreed  price  of  ^00,  that  the  examination  has  been  made, 
and  that  |150  of  the  agreed  price  has  not  been  paid  to  defendants, 
for  which  sum  they  claim  a  Uen  on  said  books  and  property  herein 
above  mentioned  for  the  services  performed  by  them-  as  aforesaid. 
The  defense  claimed  is  that  they  have  a  common-law  lien  on  the 
books,  and  that  their  detention  of  them  is  therefore  legal  and  not 
wrongful  It  follows  that  if,  on  an  e:tamination  of  the  allegations, 
it  appears  that  defendants  have  no  lien  on  the  books,  then  their 
detention  of  them  is  wrongful,  and  the  demurrer  to  this  alleged 
defense  should  have  been  sustained. 

At  common  law,  liens  were  given  to  attorneys,  warehousemen, 
wharfingers,  and  to  other  special  classes  of  persons.  There  was 
no  such  thing  as  an  accountant's  lien.  And,  except  in  tiiie  case  of 
these  favored  classes,  the  only  persons  having  a  lien  at  common 
law  are  bailees  employed  to  change,  alter,  repair,  or  do  work  upon 
some  article,  and  who  by  their  services  have  added  something  to 
its  value.  In  this  latter  class  are  the  liens  of  tailors,  carpenters, 
etc.  This  class  appears  to  be  the  same  as  is  provided'  for  by  seo- 
tion  70  of  the  New  York  lien  law.    The  defendants  certainly  do  not 
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come  within  this  class.  They  have  done  nothing  to  the  books,  bnt 
have  merely  made  an  etamination  of  them.  After  their  examina- 
tion the  books  remained  as  they  were  before,  nothing  whatsoever 
having  been  added  to  their  valae.  The  object  of  the  examination 
made  by  an  accountant  is  the  preparation  of  a  report.  The  report 
may  be  something  of  value,  or  it  may  not,  but  the  books  themselves 
are  not  the  least  changed  or  improved  by  the  investigation.  In 
De  Vinne  v.  Rianhard,  9  Daly,  406,  Chief  Justice  Charles  P.  Daly 
said: 

"The  courts  have  recognized  and  allowed  without  restriction  the  right  of 
every  bailee  to  a  lien  on  the  goods  bailed  to  him,  where  any  additional  value 
has  been  conlerred  by  him  on  the  chattel,  either  directly  by  the  exercise  ot 
personal  labor  and  slcill,  or  indirectly  by  the  Intermediate  use  of  any  instm- 
ment  over  which  he  lias  control;  and  that  the  right,  when  it  does  not  exist 
from  usage,  or  is  not  obtained  by  contract,  depends  upon  whether  any  addi- 
tional value  has  been  conferred  by  the  bailees  on  the  chattel,  may  tie  illus- 
trated by  the  decision  In  Jackson  v.  Cummins,  5  Mees.  &  W.  342,  that  an 
agister,  or  one  who  takes  charge  of  horses  or  cattle,  has  no  lien  for  their 
keep,  because  he  does  not  confer  any  additional  value  on  the-  animal,  but 
merely  takes  charge  of  It  and  feeds  it;  and  the  decision  in  Scarfe  v.  Morgan. 
4  Mees.  &  W.  270,  that  one  who  receives  a  mare  to  be  covered  by  a  stallion 
has  a  lien,  as  the  mare  may  be  more  valuable  by  proving  in  foal,  in  the  first 
of  which  cases  Baron  Parke  declares  the  rule  to  be  as  follows:  The  general 
rule  Is,  in  the  absence  of  any  special  agreement,  that,  whenever  a  party  has 
expended  labor  and  skill  In  the  improvement  of  a  chattel  balled  to  him,  he 
has  a  lien  upon  it" 

Applying  these  rules  to  the  answer  in  question,  it  is  to  be  noted 
that  the  defendants  fail  to  allege  either  of  the  following  facts, 
both  of  which  are  essential  to  their  defense:  (1)  That  they  either 
made,  altered,  or  repaired  the  books;  (2)  that  they  added  to  their 
value  or  improved  them.  The  judgment  and  orders  appealed  from 
should  be  reversed,  and  the  demurrer  sustained,  vrith  costs,  with 
leave  to  the  defendants  to  amend  upou  the  payment  of  costs. 

Judgment  and  orders  reversed,  and  demurrer  sustained,  with 
costs,  with  leave  to  defendants  to  amend  upon  payment  of  costs. 
All  concur. 
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MARSH  V.  STANDARD  STBUOTUBAIi  00. 

(Oity  Court  of  New  York,  Oenwal  Term.    June.  19(tt.l 

ShobT'Caubb  Oalbndab— T^eferbhcb. 

An  action  against  a  corporation  on  a  note,  the  trial  of  which  Is  not 
likely  to  occupy  more  than  an  hour,  cannot  be  placed  on  the  short-cause 
calendar  in  part  4,  under  rule  14  of  the  city  court  of  New  York,  where 
plaintiff's  only  claim  for  preference  has  been  based  on  Code  CIt.  Proc. 
I  791,  Bubd.  8,  authorizing  a  preference  In  an  action  against  a  corpora- 
tion, and  founded  on  a  note. 

Appeal  from  special  term. 

Action  by  Charles  V.  E.  Marsh  against  the  Standard  Stmctnral 
Company.  From  an  order  made  May  2,  1901,  advancing  the  case 
for  trial  on  the  short-cause  calendar  in  part  4,  and  from  an  order 
made  May  13, 1901,  sending  the  case  to  part  I  for  trial,  defendant  ap- 
peals.   Beversed. 

The  motion  of  plaintiff  placing  the  case  on  the  short-cause  calen- 
dar was  returnable  April  19th.  He  defaulted,  but  the  default  was 
opened,  and  the  order  of  May  2,  1901,  was  made,  and  thereafter 
modified  on  motion  of  the  defendant.  The  action  was  on  a  note 
made  by  defendant,  and  indorsed  to  plaintiff. 

Ai^ed  before  CONLAN,  O'DWYEE,  and  HASOALL,  JJ. 

William  K.  Adams,  for  appellant. 
Walter  F.  Wood,  for  respondent. 

HASOALL,  J.  The  respondent  evidently  mistook  his  right  under 
section  791  of  the  Code  of  Civil  Procedure.  He  was  doubtless  en- 
titled to  a  preference  on  either  of  two  grounds,'  but  could  not  urge 
a  right  to  a  statutory  preference  for  the  reason  that  he  conld  try  his 
cause  within  an  hour,  nor  vice  versa.  He  claimed  the  right  to  ad- 
vance a  one-hour  cause  under  subdivision  8  of  the  said  section.  He 
should  have  noticed  and  moved  at  trial  term  for  advancement  (Peo- 
ple V.  Kinney,  92  N.  Y.  647;  President,  etc.,  v.  Dunn,  13  Civ.  Proc. 
R.  166),  or  else  made  his  motion  to  have  the  cause  placed  upon  the 
calendar  of  part  4  because  on  contract.  Rule  14  of  the  city  court 
cannot  operate,  nor  was  it  promulgated,  to  overstep  the  practice 
ordained  by  the  Code,  but  to  provide  a  needful,  additional  relief  in 
certain  cases  not  specified  in  the  statute.  The  amendatory  order  of 
May  13th  became  unavailing,  and  a  second  notice  of  trial  did  not 
cure  plaintiff's  infirmity  of  practice.  Pox  v.  Quinn  (Com.  PL)  12 
N.  Y,  Supp.  725.  For  these  reasons,  the  order  of  May  13th  and  of 
May  2,  1901,  should  be  reversed,  with  one  bill  of  costs  and  disburse- 
ments of  appeal  to  the  appellant. 

Order  reversed,  with  one  bill  of  costs  of  appeal  to  appellant.  AH 
concur. 

71  N.T.8,— 66 


Digitized  by 


Google 


1024  71  NEW  YORK  SUPPLKMBNT  {Citj    Ct. 

'  mnd  Ufi  New  York  StaU  Reporter 

<35  Misc.  Bep.  379.) 

PODMORB  ▼.  SBAHBN'S  BANK  FOB  SAYIKOSL 

<Otty  Oonrt  of  Mew  YoA,  General  Term.    Jnne,  1901.) 

IflTNBSS — COUPBTRHCT — TRANSACTIOSa   WITH   DECEDENT. 

In  an  action  by  an  administrator  of  a  depositor  against  a  savings  bank 
to  recover  a  balance  of  decedent's  deposit,  where  the  bank  alleges  pay- 
ment to  a  donee  cansa  mortis,  such  donee  is  not  an  Incompetmt  witness 
regarding  the  gift,  under  Code  Cttv.  Proc.  i  829. 

Appeal  from  trial  term. 

Action  by  John  Podmore,  administrator  of  Annie  Podmore, 
against  the  Seamen's  Bank  for  SaTings,  on  the  accoont  of  the  in- 
testate with  the  bank.  Defendant  alleged  a  gift  of  the  deposit, 
causa  mortis,  to  one  Bridget  Beilly,  and  payment  to  such  donee. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

See  57  N.  Y.  Supp.  829,  59  N.  Y.  Supp.  629,  and  62  N.  Y.  Supp.  526. 

Argued  before  HASCALL  and  O'DWYEB,  JJ. 

Henry  S.  Wardner,  for  appellant. 

Hymes,  Woytisek  &  Schaap  (Michael  Schaap  and  Edward  Hymes, 
of  counsel),  for  respondent. 

HASOALL,  J.  We  think  that  the  court  at  trial  term  erred  in 
striking  out  the  testimony  of  Bridget  Beilly,  and  in  not  submitting 
to  the  jury  the  question  as  to  whether  there  had  been  a  gift  to 
her  of  the  money  deposited  and  the  account  kept  with  the  defendant 
bank,  already  paid  over  and  closed.  It  was  the  direct  issue  involved, 
under  the  defendant's  pleading.  Mrs.  Beilly  is  not  an  interested 
party,  to  be  precluded  from  testifying,  under  section  829  of  the  Code 
of  Civil  Procedure, — is  not  a  party  at  all,  nor  "a  person  from,  through 
or  under  whom  such  a  party  •  •  •  derives  his  interest."  15ie 
bank,  it  appears,  in  no  way  succeeded  to  her  title,  and  she  is  not 
"interested  in  the  event,"  within  the  meaning  of  the  statute,  and 
conld  not  be  bound  by  the  judgment,  whichever  way  it  should  go. 
For  these  reasons,  her  testimony  was  competent.  Hobart  v.  Hobart, 
62  N.  Y.  80;  Nearpass  v.  Gilman,  104  N.  Y.  507,  10  N.  E.  894;  Wal- 
lace v.  Straus,  113  N.  Y.  242,  21  N.  £.  66.  Judgment  and  order 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event. 

CDWYEOa,  J.,  concurs. 
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HEAIiY  ▼.  BUKKB. 

(City  Court  o^  Neir  York,  Oeneral  Term.    Jnne,  ISOl.) 

L   llMURT  TO  EiIPJ:.OTK— DkFECTIVB  ScAFFbLD. 

Under  Laws  1887,  c.  416,  |  18,  providlnK  that  an  employer  Is  liable 
who  does  not  furnish  a  safe  scaffold  for  the  use  of  his  employes  la  the 
erection  of  a  building,  an  employer  Is  not  only  bound  to  furnish  a  safe 
scaffold,  but  must  maintain  it  In  sucb  condition  during  the  work. 

t,   SAUB— COMTBIBUTORT    NEGLiaENCB. 

A  laborer  was  removing  bricks  In  a  wheelbarrow  on  a  scaffold  made 
of  planks  which  overlapped  the  joints.  With  an  Intent  to  remove  the 
scaffold,  an  overlapping  plank,  which  might  have  prevented  the  accident, 
was  removed  by  order  of  the  foreman  at  a  time  when  the  laborer  was 
occupied  below,  with  no  knowledge  of  such  change.  When  he  was 
ordered  by  the  foreman  to  go  on  the  scaffold,  he  failed  to  observe  the 
absence  of  the  overlapping  plank,  and  waa  thrown  from  the  scaffold. 
Beld,  that  he  was  entitled  to  recover. 

Appeal  from  trial  term. 

Action  by  Thomas  Healy  against  Lake  A.  Bnrke.      Judgment  for 
defendant,  and  plaintiff  appeals.    Reversed. 
Argued  before  CONLAN  and  O'DWYER,  JJ. 

Leventritt  &  Brennan  (George  M.  Leventritt  and  Samnel  P.  Gold- 
man, of  counsel),  for  appellant. 

Blumenstiel  &  Hirsch  (Morris  J.  Hirsch,  of  counsel),  for  re- 
spondent. 

O'DWYER,  J.  Upon  the  trial  it  appeared  that  the  defendant 
was  erecting  a  building  at  Attorney  and  Rivington  streets^  New 
York  City;  that  the  plaintiff  was  a  day  laborer,  and  was  working 
for  the  defendant  on  the  day  of  the  accident  under  the  immediate 
supervision,  control,  and  direction  of  one  John  Hoi^an,  who  was 
the  foreman,  also  in  the  employ  of  the  defendant;  that  on  the  day 
of  the  accident,  about  2  or  3  o'clock  in  the  afternoon,  the  foreman 
directed  the  plaintiff  to  remove  some  brick  from  a  certain  scaffold- 
ing in  said  building.  The  scaffolding  was  constructed  of  boards 
over  beams,  the  ends  of  the  boards  meeting.  There  was  a  lap  or 
board  across  the  planks  that  held  the  planks  in  place.  These  boards 
or  planks  were  about  13  or  14  feet  long,  and,  from  the  testimony 
of  the  witnesses  in  regard  to  them,  it  would  appear  that  they  were 
the  usual  planks  about  a  foot  wide  and  about  an  inch  thick.  To 
reach  the  scaffold,  it  was  necessary  to  come  down  one  runway  and 
go  up  another.  The  plaintiff,  pursuant  to  the  direction  of  his  fore- 
man, had  removed  about  13  or  14  wheelbarrows  of  brick  from  the 
scaffold,  and  was  about  to  take  another  load.  It  seems  that  he 
went  up  the  runway  and  passed  along  on  the  scaffold,  and  had 
reached  a  place  over  40  feet  from  the  runway,  when,  with  his  wheel- 
barrow in  front  of  him,  he  stooped  to  fill  it  up  with  brick,  and  the 
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plank  tipped  with  him  and  he  went  down.  Plaintiff  gave,  a«  his 
version  of  the  reason  why  the  plank  tipped  with  him  and  he  went 
down,  the  fact  that  the  lap  had  been  taken  off  from  the  end  of  the 
plank  on  which  he  had  to  step.  He  farther  testified  that  the  scaffold 
was  all  right  at  the  time  he  went  on  it  for  his  first  13  or  14  loads, 
but  that  it  was  not  left  so;  that  the  foreman  sent  a  man  to  take  off 
the  plank  while  plaintiff  waa  away  with  a  load  of  brick,  and  that  he 
knew  nothing  at  all  about  the  plank  (lap)  being  off;  that  when  he 
came  back  on  his  last  trip  he  did  not  look  to  see  whether  the  lap 
was  in  place  or  not,  as  he  was  in  a  hurry;  that  the  foreman  was  over 
him  and  had  told  him  to  harry  up.  He  further  said  the  lap  was 
there  before  his  last  trip;  that  tiie  lap  was-  not  nailed;  that  he 
did  not  think  any  of  the  laps  were  nailed,  and  he  did  not  see  any- 
body remove  the  lap  from  tiie  plank  on  which  he  fell,  nor  was  he 
told  that  the  lap  was  removed;  and  that  he  did  not  know  the 
scaffolding  was  being  taken  down.  It  was  also  proven  by  the  testi- 
mony  of  James  McElroy  that  the  scaffold  was  being  taken  down  un- 
der the  direction  of  Horgan,  the  foreman.  Beferring  to  this,  McEl- 
roy swore  that  "they  were  doing  that,  and  were  told  to  rush  the 
work."  Upon  cross  examination  this  vritness  swore  that  "the  plank 
was  passed  up  by  C?uneo  [another  worker]  before  he  took  off  all 
the  bricks."  This  witness  saw  the  accident,  and  described  it  as  fol- 
lows: 

"Healy  went  up  there  to  remove  the  brick.  Q.  And  while  he  waa  in  the 
course  of  this  trip — [internipted]?  A.  Charlie  Cuneo  [another  workman] 
passed  the  plank  up  to  the  next  floor.  Then  Healy  went  on  the  scaffold,  pat 
his  wheelbarrow  down,  and  toppled  over.  I  saw  the  plank  tip  up.  He  was 
stooping  down." 

Section  18  of  the  labor  law  (Laws  1897,  c.  415)  provides: 

"A  person  employing  or  directing  another  to  perform  labor  of  any  kind  in 
the  erection,  repairing,  altering,  or  painting  of  a  house,  building  or  structure, 
shall  not  furnish  or  erect,  or  cause  to  be  furnished  or  erected  for  the  perform- 
ance of  such  labor,  scaffolding,  hoists,  stays,  ladders,  or  other  mechanical 
contrivances  which  are  unsafe,  unsuitable  or  improper,  and  which  are  not 
so  constructed,  placed  and  operated  as  to  give  proper  protection  to  the  life 
and  limb  of  the  person  so  employed  or  engaged." 

The  law  thus  declares  that  the  defendant  was  bound  to  erect  and 
furnish  a  safe,  suitable,  and  proper  scaffolding  for  the  use  of  this 
plaintiff;  and,  when  the  law  has  so  declared,  it  is  but  reasonable 
to  say  that  the  intention  of  the  law  is  that  the  duty  thus  imposed 
can  only  be  performed  by  maintaining  the  condition  that  the  law 
required  to  be  created.  It  thus  follows  that  not  only  was  it  the 
duty  of  the  defendant  to  erect  and  furnish  a  safe  scaffold,  but  he 
was  bound  to  maintain  it  in  that  condition  during  the  time  the 
plaintiff  was  required  to  work  thereon  pursuant  to  his  orders,  and 
his  failure  to  do  so  would  be  negligence.  The  fact  that  the  plaintiff 
did  not  look  and  observe  that  the  lapped  plank  had  been  removed 
did  not  create  a  question  of  law,  but  one  of  fact,  as  to  his  con- 
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tribntory  negligence,  and  that  qaeetion  was  for  the  jury  to  deter- 
mine. 

The  claim  that  the  accident  occnrred  through  the  n^gence  of  a 
fellow  servant  is  without  force,  under  the  facta  in  this  case.  We 
hold  that  defendant's  duty  called  upon  him  to  provide  a  safe  and 
suitable  scaffold  for  the  plaintiff  to  work  upon,  and  to  maintain  the 
same  in  a  safe  and  suitable  condition.  The  judgment  appealed  from 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event. 

OONLAN,  J.,  concurs. 


(85  Misc.  R^.  378.) 

HA6MATBB  v.  ABMBRUSTBR   et  tH 

(City  Comt  of  New  York,  General  Term.    June,  1901.) 

AOTIOK  A0AIN8T  FiBM— InSTBCCTIONS. 

In  au  action  for  goods  allied  to  have  been  sold  to  a  firm  of  two  part- 
ners, the  court's  charge  tbat.  If  the  deliveries  were  not  paid  for  by  a 
certain  sum  received  by  plaintiff  from  defendants,  then  the  jury  could 
find  against  both  defendants,  was  erroneous,  If  plaintiff  had  knowledge 
of  the  dissolution  of  the  firm  before  such  deliveries,  and  such  sales  and 
deliveries  were  never  made  to  one  defendant  who  had  withdrawn  from 
the  firm,  nor  to  the  firm  of  which  he  was  a  membw. 

Appeal  from  trial  term. 

Action  by  John  E.  Hagmayer  against  Leopold  Armbruster  and 
Henry  Gunther.  Judgment  for  plaintiff  on  a  verdict  of  fl74.36 
against  defendants  as  partners.  The  statement  of  account  referred 
to  in  the  opinion  was  made  by  the  plaintiff  to  L.  Armbruster.  The 
plaintiff  testified  to  certain  deliveries.  From  a  judgment  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendant  Gunther  ap- 
peals.   Reversed. 

Argued  before  CJONLAN,  O'DWYEB,  and  HASOALL,  JJ. 

Max  D.  Steuer,  for  appellant. 

Alfred  Beekmann  (Francis  W.  Russell,  of  counsel),  for  respondent. 

HASGALL,  J.  It  appears  to  us  that  the  allegations  of  the  de- 
fendants were  quite  fuUy  corroborated  upon  the  trial  by  the  facts, 
exhibits,  and  circumstances  shown  by  the  plaintiff  himself,  and  that 
the  burden  of  proof  was  not  sustained.  The  verdict  was  not  only 
clearly  against  the  weight  of  evidence,  but  it  seems  that  the  jarj 
were  misled,  either  by  the  charge  of  the  learned  court  below,  or  by 
the  assumption  on  their  part  that  statements  of  account  rendered  to 
one  of  the  defendants,  in  his  individual  name,  were  sufiBcient  to  csuery 
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eTldence  of  liability  against  both  of  tliem  as  pextners.    The  court 
charged: 

"Now,  unlem  tbey  can  show  that  the  balance  of  $168  applies  to  the  two 
dellveriefl,  for  which  the  plaintiff  claims  his  charge,  then  you  most  find  s« 
I  have  stated.  If  you  find  that  both  of  these  deliveries  were  not  paid  for  In 
the  payment  of  $T<!8,  then  you  can  find  against  both  of  the  defendants  for 
those  two  dellTerles." 

This  was  manifestly  not  only  prejudicial  to  the  defendants,  bnt 
was  error  in  law,  because,  if  sale  and  delivery  were  never  made  to 
Gunther,  nor  to  the  Ann  of  which  he  was  a  member  at  the  time,  and 
plaintiff  had  knowledge  of  dissolution  of  defendants'  firm,  plaintiff 
could  in  no  event  recover.  Schwab  v.  Elias,  2  Civ.  Proc.  R.  340. 
Judgment  and  order  api)ealed  from  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  and  disbursements  to  appellant  to  abide 
the  event. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event.    All  concur. 


(85  Misc.  Rep.  880.) 

GINSBURO  et  aL  v.  UNION  CLOAK  &  SUIT  Ca 

(City  Court  of  New  York,  General  Term.    June,  1901.) 

1.   OOHPORATION— LlABILITT  OH  NOTES. 

A  foreign  corporation  is  not  liable  on  renewal  notes  made  by  a  domes- 
tic corporation  under  a  somewhat  similar  name,  where  the  debt  repre- 
sented by  the  notes  was  incurred  before  the  foreign  corporation  was 
organized,  and  it  received  no  benefits  from  the  merchandise  purchased. 

a  Samb. 

statements  of  ofiScers  of  the  foreign  corporation  to  the  payees  of  the 
notes  that  it  and  the  domestic  corporation  were  the  same,  and  that  It 
used  the  name  of  the  domestic  corporation  in  Its  business,  cannot  make 
the  foreign  corporation  liable. 

Appeal  from  trial  term. 

Action  by  Simon  Ginsburg  and  others  against  the  Union  Cloak  & 
Suit  Company.  Judgment  for  plaintiffs,  and  defendant  appeals. 
Reversed. 

Argued  before  OONLAN,  O'DWYER,  and  HASOALL,  JJ. 

Louis  A.  Jaffer,  for  appellant. 
Max  D.  Steuer,  for  respondents. 

ODWYEB,  J.  The  notes  in  suit  are  made  by  the  Union  Cloak 
Company,  a  corporation  organized  under  the  laws  of  the  state  at 
New  York,  and  were  issued  in  renewal  of  other  notes  of  the  same 
corporation,  given  in  settlement  of  a  claim  against  said  corporation 
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for  goods  sold  to  it  in  1899.  To  maintain  this  action  against  the 
defendant,  a  corporation  organized  under  the  laws  of  the  state  of 
New  Jersey,  after  the  debt  for  which  the  notes  were  given  was  in- 
curred, it  is  claimed  that  at  the  time  of  the  giving  of  the  notes  in 
suit  the  president  and  the  secretary  and  treasurer  of  the  defendant 
corporation  stated  to  the  plaintiffs  that  the  notes  in  suit  were  the 
notes  of  the  defendant,  and  that  the  form  in  wliich  they  were  signed 
was  the  form  used  by  the  defendant  for  signing  its  notes,  and  that 
the  Union  Cloak  Company  and  the  Union  Cloak  &  Suit  Company, 
this  defendant,  were  the  same;  that  by  reason  of  these  statements 
the  notes  are  the  notes  of  the  defendant,  and  it  is  liable  thereon. 
The  debt  for  which  the  notes  were  given  was  contracted  prior  to 
the  time  that  the  defendant  corporation  had  a  legal  existence,  and 
the  record  fails  to  disclose  any  evidence  showing  that  this  defendant 
received  any  benefit  from  the  goods  purchased  by  the  Union  Cloak 
Company,  and  it  appears  that  no  other  or  further  consideration  is 
claimed  as  having  been  given  for  the  notes  in  suit.  It  follows  that 
the  defendant  is  not  liable  upon  these  notes,  and  the  judgment  and 
order  herein  appealed  from  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event.    All  concur. 
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<BS  Misc.  Rep.  860.) 

In  re  LEOPOLD'S  ESTATB. 

(Surrogate's  Court,  New  York  Connty.    Jane,  1901.) 

Traksfbr  Tax— Pbopbhtt  Subject. 

Where  a  nonresident  places  money  on  deposit  in  New  York  for  tbe 
purpose  of  investment  In  stock  of  a  foreign  corporation,  sucb  money,  on 
his  death  before  InTestment,  is  not  subject  to  the  transfer  tax. 

Appeal  from  special  term. 

In  the  matter  of  the  appraisal  ander  the  transfer  tax  of  the 
property  of  the  estate  of  Marks  Leopold,  deceased.  From  an  order 
assessing  the  tax,  the  comptroller  of  the  city  of  New  York  appeals. 
Affirmed. 

T.  F.  Hamilton,  for  comptroller. 
Wm.  P.  Williams,  for  respondent. 

FITZGERALD,  S.  Decedent,  a  nonresident,  died  April  19,  1899. 
Three  days  prior  to  his  death  he  deposited  flOO.OOO  in  this  city 
to  the  credit  of  a  syndicate  formed  for  the  purpose  of  porchasing 
stock  of  the  Continental  Tobacco  Company,  a  New  Jersey  corpora- 
tion. On  May  6,  1899,  the  stock  called  for  by  the  certificate  issned 
to  the  depositor  was  delivered  to  the  executors.  In  other  words, 
the  decedent  sent  f  100,000  to  this  city  for  the  purpose  of  purchasing 
stock  in  a  foreign  corporation,  and,  because  he  died  before  the 
transaction  was  completed,  the  state  seeks  to  levy  a  transfer  tax 
upon  the  fund.  I  am  called  upon  to  determine,  therefore,  whether 
article  10  of  the  tax  law  (Laws  1896,  c.  908)  taxes  property  of  a  non- 
resident thus  transitorily  within  tlie  state.  In  Re  Romaine,  127 
N.  Y.  80,  27  N.  E.  759, 12  L.  R  A.  401,  the  court  of  appeals  says: 

"We  Bbould  hesitate  before  applying  the  statute  to  any  property  casnaUy 
brought  Into  the  state  for  a  temporary  purpose.  •  •  •  It  might  well  be 
held  that  such  property,  although  literally  "within  this  state,'  was  not  here 
in  tb^  sense  meant  by  the  statute,  on  account  of  the  transitory  and  accldoi- 
tal  character  of  its  presence,  and  the  immediate  custody  of  the  owner. 
Where,  however,  the  money  of  a  nonresident  is  Invested  In  this  state,  as  It 
was  by  Mr.  Bomalne  in  the  bond  and  mortgage  in  question,  and  in  the 
deposits  made  by  him  in  the  savings  banks,  or  where  the  property  of  a  non- 
resident is  habitually  kept,  even  for  safety,  In  this  state,  we  think  that  tbe 
statute  applies,  both  in  the  letter  and  spirit." 

In  Be  Enston's  Will,  113  N.  Y.  182,  21  N.  E.  90,  the  conrt  uses  the 
following  language: 

"Suppose  a  foreigner  should  come  here  with  negotiable  securities  in  bis 
possession,  for  tbe  purpose  of  buying  property  here,  and  soon  after  should 
die  here;  or  suppose  a  merchant  should  come  here  from  some  other  state 
with  negotiable  drafts  or  securities  in  his  possession,  and  should  die  here 
shortly  after  reaching  this  state;  can  it  be  supposed  in  either  of  such  cases 
that  it  was  the  legislative  Intent  that,  before  the  property  of  the  decedent 
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could  be  taken  out  of  this  state  to  the  Jurisdiction  of  his  domicile.  It  should 
be  subjected  to  a  tax  to  enhance  the  revenues  of  the  state?" 

While  neither  of  these  ca^es  furnishes  a  precedent  for  the  disposi- 
tion of  the  issue  here,  the  language  of  the  court  indicates  with  no 
oncertain  meaning  the  trend  of  opinion  and  decision.  The  order 
appealed  from  is  affirmed. 

Order  affirmed. 


4B6  Misc.  Rep.  371.) 

In  re  SHAFER. 

(Surrogate's  Court,  New  Tork  County.    June,  1901.) 

AocoTmrme  bt  EzscnTBiz. 

An  executrix  and  residuary  legatee  agreed  with  attorneys  that  If  the 
irlll  should  be  admitted  to  probate  she  would  pay  them  one-half  of  the 
sum  collected  by  her  thereunder,  less  certain  deductions,  when  she 
collected  the  same.  Held  not  an  equitable  assignment  to  the  attorneys, 
so  as  to  authorize  them  to  compel  her  to  account  as  executrix  for  one- 
half  of  the  fund. 

In  the  matter  of  the  judicial  settlement  of  Susie  Bhafer,  executrix 
of  Joseph  S.  Babcock,  deceased.  Application  to  compel  an  account- 
ing.   Proceeding  dismissed. 

Joseph  McElroy,  for  petitioner. 
Job  E.  Hedges,  for  executrix. 

THOMAS,  S.  The  apidication  Is  against  an  executrix  to  compel 
an  accoiinting,  and  the  petitioner  alleges  that  the  executrix,  who 
is  also  the  residuary  legatee  named  in  the  will,  "duly  assigned  one- 
half  of  her  legacy  and  interest  in  said  estate  to"  the  petitioner  and 
another  person.  The  answer  of  the  respondent  denies  having  exe- 
cuted any  assignment,  but  admits  the  execution  of  a  paper,  a  copy 
of  which  is  submitted,  which  paper  the  petitioner  concedes  to  be 
the  instrument  relied  upon  by  him  as  an  assignment,  and  it  is  his 
contention  that  it  must  be  treated  as  an  "equitable  assignment." 
This  is  an  agreement  between  the  respondent,  as  an  individual,  and 
two  lawyers,  one  of  them  being  the  petitioner,  by  which  the  lawyers 
agree  to  prosecute  a  proceeding  to  procure  the  wUl  of  the  decedent 
to  be  admitted  to  probate.  In  case  of  failure  the  respondent  agreed 
to  pay  the  costs  and  disbursements.  In  case  of  success  the  re- 
spondent was  to  retain  out  of  any  amount  received  by  her  the  sum 
of  $225  due  by  the  decedent  to  her,  and  she  agreed  to  pay  to  her 
lawyers  one-half  of  all  sums  recovered  or  collected  over  and  above 
costs  and  disbursements.  It  is  further  stipulated  "that  said  com- 
pensation is  to  become  due  and  payable  upon  the  receipt  by  the 
party  of  the  second  part  •  *  •  of  any  sum  or  sums  of  money 
whatsoever,  by  reason  of  the  matter  of  proving  the  said  last  will 
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and  testament,  and  collecting  and  recovering  the  legacies  of  the 
party  of  the  second  part  thereunder."    The  will  wag  admitted  to 
probate,  and  about  f  1,188  was  collected,  which  waa  divided  ander 
the  agreement;  but  it  is  alleged  that  the  respondent  has  collected 
about  $400  more  of  assets,  and  the  purpose  of  the  proceeding^  is  to 
require  a  division  of  this.    As  I  construe  this  agreement,  it  is  not 
an  assignment,  either  equitable  or  legal,  but  a  mere  covenant  to 
pay  from  a  specified  fund  after  that  fund  has  reached  her  haiid& 
Such  a  covenant  does  not  create  an  equitable  lien  upon  the  fund, 
or  operate  as  an  equitable  assignment  thereof.    Sogers  v.  Hosack's 
Ex'ra,  18  Wend.  319;    Williams  v.  Ingeraoll,  89  IJ.  Y.  508,   518. 
"Something  more  Is  necessary.    There  must  be  an  application  of  the 
fund  pro  tanto,  either  by  giving  an  order,  or  by  transferring  it 
otherwise  in  such  a  manner  that  the  holder  is  authorized  to  pay  the 
amount  directly  to  the  creditor,  without  the  further  intervention  of 
the  debtor."    Thomas  v.  Kailway  Co.,  139  N.  Y.  163,  179,  34  N.  E. 
877;  Wemple  v.  Hauenstein,  19  App.  Div.  552,  46  N.  Y.  Supp.  288. 
This  conclusion  requires  a  dismissal  of  the  proceeding.    Settle  order 
on  notice. 
Proceeding  dismissed. 


(34  Misc.  Rep.  362.) 

In  re  KtOWNB. 

(Surrogate's  (tourt,  Kings  County.    June,  1901.) 

L   CiLAnra  AOAINBT  DSCBDENT — .lODOMBNT— RbFBKBNOB. 

A  Judgment  docketed  against  an  Intestate  in  his  lifetime  Is  not  a  claim 
which  may  be  rejected  and  referred,  within  Code  Civ.  Proc.  §{  1822,  2718. 
but  is  a  debt  the  vaDdlty  of  which  has  been  established  by  ''a  court  of 
competent  Jurisdiction"  as  required  by  section  2743. 

1  Same— DoTT  of  Subrooatb. 

Where  a  Judgment  is  presented  as  a  claim  against  an  Intestate's  estate, 
it  is  for  the  surrogate  to  determine  to  whom  the  Judgment  Is  payable, 
and  whether  it  has  In  fact  been  paid. 

&  Jddombkt— Payment. 

Where  the  assignee  of  a  deficiency  Judgment  recovered  on  foreclosure 
receives  payment  from  a  grrantee  of  the  mortgagor  who  had  assumed  the 
payment,  and  satisfies  it,  he  cannot  again  recover  the  amount  from  the 
estate  of  the  grantor,  since  deceased,  who  was  a  Judgment  debtor  in  the 
deficiency  Judgment,  where  the  assignee  Icnew  of  such  assumption. 

1  JoiKT  Obligation— CoUFROUisB. 

Where  a  grantee  assumes  a  mortgage,  and  on  foreclosure  pays  the 
deficiency  Judgment,  he  cannot  enforce  the  same,  as  against  the  estate 
of  the  mortgagor,  as  a  compromise  of  a  Joint  obligation,  under  Code  (Mv. 
Proc  a  1842-1944.  as  the  obligation  is  not  joint 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Anna 
G.  Browne  as  administratrix  of  Bobert  W.  Browne,  deceased.  De- 
cree rendered. 
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James  Demarest,  for  adminietratriz. 
Walter  F.  Lewis,  for  claimant,  Drammond. 
Isaac  P.  Hubbard,  special  guardian. 

ABBOTT,  S.  This  court  has  already  decided  that  a  Judgment 
recorded  against  an  intestate  in  his  lifetime  is  not  a  claim  which 
may  be  rejected  and  referred,  within  the  contemplation  of  sections 
1822  and  2718  of  the  Code  of  Civil  Procedure.  It  is  a  debt  the 
■validity  of  which  has  been  established  by  a  "court  of  competent 
jurisdiction."  Section  2743;  McNulty  v.  Hurd,  72  N.  Y.  518.  The 
validity  of  the  debt  having  been  established,  it  is  the  duty  of  this 
court  to  determine  "to  whom  it  is  payable,  the  sum  to  be  paid  by 
reason  thereof  and  all  other  questions  concerning  the  same."  Sec- 
tion 2743.  Among  the  questions  which  may  be  so  determined  is 
whether  or  not  payments  have  been  made  on  account  of  the  judg- 
ment, and  the  balance  remaining  due  thereon,  if  any.  McNulty  v. 
Hurd,  supra. 

Only  questions  of  law  are  presented.  The  facts  are  undis- 
puted. Prior  to  June  28,  1869,  one  William  Prodgers  and  wife 
executed  to  the  Equitable  Life  Assurance  Society  a  bond  and  mort- 
gage to  secure  the  payment  of  the  principal  sum  of  $5,000.  On 
June  28,  1869,  they  conveyed  the  mortgaged  premises  to  one  Alice 
Hawkins,  subject  to  said  mortgage,  which  she  assumed  and  agreed 
to  pay.  On  May  3,  1872,  Alice  Hawkins  conveyed  the  premises  to 
Edward  L.  Beatty,  who  also  assumed  the  mortgage  and  agreed  to 
pay  it  On  July  1,  1872,  Beatty  conveyed  to  Catherine  L.  Bukman, 
who  likewise  assumed  the  mortgage.  On  August  27,  1872,  Bul^mau 
conveyed  to  the  intestate,  Bobert  W.  Browne,  subject  to  the  mort- 
gage, which  he  also  assumed  and  agreed  to  pay.  On  October  2, 
1875,  Robert  W.  Browne  conveyed  the  premises  to  E^ma  L.  Bost- 
wick,  subject  to  the  mortgage,  which  she  assumed  and  agreed  to 
pay.  The  mortgage  was  foreclosed  by  the  Equitable  Life  Assur- 
ance Society.  Upon  the  sale  under  the  foreclosure  decree  there 
was  a  deficiency  of  $764.72,  and  a  judgment  therefor  was  docketed 
on  October  8,  1881,  against  all  of  the  above-named  persons,  includ- 
ing Robert  W.  Browne,  the  intestate.  The  deficiency  judgment  was 
assigned  by  the  plaintiff  in  the  foreclosure  action  to  one  Dexter, 
and  by  him  to  the  claimant,  Robert  W.  Drummond,  on  June  24, 
1882.  On  July  29,  1S82,  a  satisfaction  piece  duly  executed  by  said 
Drummond  was  filed  in  the  olHce  of  the  clerk  of  the  county  of  Kings, 
wherein  satisfaction  was  acknowledged  between  said  Drummond 
and  Emma  L.  Bostwick  for  the  sum  of  f 764.72;  judgment  entered 
in  said  county  on  January  25,  1882.  After  the  commencement  of 
this  accounting  proceeding,  and  before  the  return  day  of  the  cita- 
tion, the  claimant,  Drummond,  filed  with  the  administratrix  a  claim 
for  the  amount  of  said  judgment  with  interest.  Upon  these  facts, 
I  am  of  the  opinion  that  the  judgment  has  been  paid. 

The  principal  contention  of  counsel  for  the  claimant  is  that  the 
satisfaction  of  the  judgment  as  to  Emma  L.  Bostwick  constituted 
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a  compromise  of  a  joint  obligation,  under  the  proyisions  of  the 
Code  of  Civil  Procedure  (sections  1942-1944).  The  diflacolty  with 
the  contention  is  that  the  obligation  is  not  a  joint  obligation,  and 
the  prorisions  cited  have  no  application.  The  law  is  now  settled 
that  when  an  owner  of  real  property,  personally  liable  on  a  bond 
secured  by  mortgage  on  the  properly,  conveys  to  another  subject 
to  the  mortgage,  and  the  grantee  aasumes  and  agrees  to  pay  it. 
the  relation  of  principal  and  surety  is  immediately  established  a^ 
between  the  grantor  and  grantee.  The  mutual  rights  of  the  per- 
sons holding  such  relation  must  be  respected  by  all  persons  having 
knowledge  of  its  existence.  Marshall  v.  Davies,  78  N.  Y.  414,  421. 
The  claimant  is  clearly  chargeable  with  such  knowledge.  The  very 
judgment  roll,  under  which  he  claims  specifically,  sets  forth  the 
facts  which  create  the  relation  of  principal  and  surety  as  between 
Emma  L.  Bostwick  and  the  intestate.  By  the  satisfaction  piece 
of  July  28,  1882,  the  claimant  acknowledged  satisfaction  of  the 
judgment  in  question  as  between  him  and  Emma  L.  Bostwick,  the 
principal  debtor,  for  the  sum  of  $764.72,  its  full  amount.  As  against 
the  intestate  and  the  accounting  administrator,  this  declaration  is 
conclusive,  and  I  accordingly  find  that  the  judgment  has  been  paid. 

The  conclusion  reached  by  me  might  well  have  been  based  od 
another  ground,  except  for  the  limitation  placed  on  the  jurisdic- 
tion of  this  court  in  McNulty  v.  Hurd,  supra.  The  satisfacticm  of 
the  judgment  against  Emma  L.  Bostwick  clearly  operated  to  re- 
lease her  as  principal  debtor  from  the  liability  on  the  judgment, 
so  as  to  deprive  the  intestate  as  surety  of  any  right  of  subrogation 
on  payment  of  the  judgment  by  him.  Under  familiar  and  ele- 
mentary rules  of  law,  such  release  of  the  principal  debtor  operated 
also  to  discharge  the  surety.  The  fact  that  the  debt  had  been  re- 
duced to  judgment  does  not  affect  this  principle.  Bangs  v.  Strong, 
7  Hill,  250,  42  Am.  Dec.  64;  Id.,  4  N.  Y.  315,  323;  Alden  v.  Clark, 
11  How.  Prac.  209.  McNulty  v.  Hurd,  supra,  intimates,  however, 
that  relief  under  this  head  must  be  sought  by  the  administrator  by 
suit  in  equity.  For  this  reason  I  base  my  conclusion  upon  the  find- 
ing of  fact  that  the  judgment  has  been  paid.  Such  taxable  costs 
as  have  been  occasioned  by  the  presentation  of  this  claim  should 
be  charged  personally  against  the  claimant.  Let  decree  be  pre- 
sented in  accordance  wi^  the  views  hereinabove  expressed. 

Decreed  accordingly. 


Digitized  by 


Google 


Bur,  Ct.)  IN  B£  BBOWNK.  1037 

(SS  MiBC.  Bep.  866.) 

Id  re  BBOWNB. 

(Surrogate's  Court,  Kings  Oounty.    Jane,  190L) 

CiiAiH  AOAnrsT  Decedent — Rbfekencb. 

Where  a  disputed  claim  ngainst  an  estate  Is  referred  by  consent  to  a 
surrogate  on  the  judicial  settlement  of  the  executor's  account,  the  surro- 
gate can  inquire  into  the  payments  made  upon  the  claim,  and  determine 
the  amount  due,  and  the  person  entitled  to  it 

In  the  matter  of  the  judicial  settlement  of  Anna  0.  Browne,  ad- 
ministratrix of  Robert  W.  Browne.    Decree  rendered. 

James  Demarest,  for  administratrix. 
Walter  F.  Lewis,  for  claimant,  Drummond. 
Isaac  P.  Hubbard,  special  guardian. 

ABBOTT,  S.  It  was  held  in  McNulty  v.  Hurd,  72  N.  Y.  518-521, 
*'that  the  surrogate  may  inquire  into  and  pass  upon  payments  made 
to  apply  upon  such  judgments,  and  determine  the  amounts  due 
thereon.  He  may  also  determine  who  is  the  owner  of  the  judgment 
and  entitled  to  the  money.  This  power  is  necessary  to  enable  the 
surrogate  to  make  the  decree.  •  •  ♦  Beyond  this,  the  surro- 
gate has  no  jurisdiction  to  try  and  determine  questions  in  respect 
to  the  yalidi^  of  judgments."  I  do  not  think  this  rule  has  been 
changed  in  any  way  by  the  amendment  to  section  1822  of  the  Code, 
providing  for  the  hearing  and  determination  of  a  claim  upon  a 
judicial  settlement  of  an  account  upon  the  written  consent  of  the 
respectiye  parties.    Section  2743  of  the  Code  provides: 

"Where  the  validity  of  the  debt,  claim  or  distributive  share  Is  admitted  or 
has  been  established  upon  the  accounting  or  other  proceeding  in  the  surro- 
gate's court  or  other  court  of  competent  Jurisdiction,  the  decree  must  deter- 
mine to  whom  it  is  payable,  the  sum  to  be  paid  by  reason  thereof  and  all 
other  questions  concerning  the  same." 

The  validity  of  the  assignments  of  this  claim  has  not  been  at- 
tacked in  this  proceeding,  but,  should  they  be,  of  course  this  court 
would  be  ousted  of  jurisdiction.  In  re  Randall,  152  N.  Y.  617,  46 
N.  E.  945.  I  shall  hold,  therefore,  that  the  claimant  may  proceed 
with  his  proofs  to  the  extent  Indicated  in  McNuIty  v.  Hurd,  supra, 
and  the  matter  may  be  restored  to  the  calendar  for  that  purpose. 

Decreed  accordingly. 
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In  TO  BAHLByS  ESTATm 

(Bnrrogate's  Court,  New  York  County.    October,  1900.> 

Tbahsfeb  Tax— AppRAnKB's  Rkport— DBTBTtMiSATiON  of  Akodbt — Ordeb  c# 
SDiiBOOA.TB — MisTAKB— Vacation— Correction  of  Report. 

Under  Laws  1896,  c.  .908,  §  229,  known  as  the  "Tax  Law."  and  glring 
the  surrogate's  court  authority  to  determine  any  question  arlsine  under 
the  proTision  of  such  act,  a  surrogate  who  by  mistake  signs  an  order  de- 
termining the  amount  of  a  transfer  tax  (the  report  of  the  appraiser  stat- 
ing the  values  as  of  a  time  bIz  years  after  the  testator's  death,  sgcj 
values  as  of  the  time  of  such  death  not  appearing)  may  vacate  the 
order  and  send  the  report  back  to  the  appraisers  for  correction. 

In  the  matter  of  the  estate  of  William  P.  Earle.  Motion  to  va- 
cate an  order  determining  the  amount  of  transfer  tax,  and  to  re- 
mit the  report  of  the  appraiser  to  him  for  correction.  Motion 
granted. 

Hamilton  Odell,  for  executors. 
Ed.  H.  Fallows,  for  comptroller. 
James  W.  Hyde,  for  appraiser. 

THOMAS,  S.    Motion  to  vacate  and  set  aside  an  order  determin 
ing  the  amount  of  transfer  tax,  and  to  remit  the  report  of  the  ap 
praiser  to  him  for  correction.    In  the  report  of  the  appraiser,  dated 
over  six  years  after  the  death  of  the  testator,  it  is  stated  that  "the 
values  of  the  transfers  are"  certain  specified  amounts.    What  these 
values  were  at  the  time  of  the  death  of  the  testator  does  not  ap- 
pear.   The  utter  omission  from  the  report  and  finding  of  the  ap- 
praiser of  the  material  fact  which  was  the  necessary  foundation 
for  any  order  determining  the  tax  was  not  noticed  by  me  when 
the  order  was  submitted  to  me,  and  by  my  mere  mistake  and  inad- 
vertence the  order  was  signed.    My  power  to  vacate  the  order  and 
send  the  report  back  to  the  appraiser  for  correction  is  now  chal- 
lenged, and  counsel  for  the  comptroller  argues  that  the  only  remedj 
for  the  ratification  of  this  error  is  by  an  appeal.    I  do  not  so  un- 
derstand the  law.     By  Laws  1896,  c.  908,  §  229,— being  the  tax 
law, — it  is  enacted  that  the  surrogate's  court  "shall  have  jurisdic- 
tion to  hear  and  determine  all  questions  arising  under  the  provi- 
sions of  this  article,  and  to  do  any  act  in  relation  thereto  author- 
ized by  law  to  be  done  by  a  surrogate  in  other  matters  or  pro- 
ceedings coming  within  his  jurisdiction."    The  correction  of  a  man- 
ifest clerical  error  or  an  error  of  fact,  not  arising  upon  a  trial. 
and  which  has  never  been  made  the  subject  of  any  judicial  consid- 
eration whatever,  is  within  the  power  of  a  surrogate,  not  only  be- 
cause of  the  express  provisions  of  sections  2481  and  1290  of  the 
Code  of  Civil  Procedure,  but  also  because  such  a  power  is  a  neces- 
sary incident  to  the  just  administration  of  judicial  functions  of 
every  court.    In  re  Henderson,  157  N.  Y.  423,  52  N.  E.  183;  In  re 
Robertson,  51  App.  Div.  117,  64  N.  Y.  SuK>.  385;    Campbell  v. 
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Thatcher,  54  Barb.  382;    Dobke  v.  Mc(31aren,  41  Barb.  491.    The 
order  was  not  merely  a  mistake.    It  was  nnauthorized  and  without 
any  proper  foundation,  and  most  be  set  aaid&    Vreedenburgh  T. 
Calf,  9  Paige,  128. 
Motion  granted.    Settle  order  on  notice. 


(36M18C.  Bep.  307.) 


In  re  VON  POffTS  BSTATa 

(Surrogate's  Court,  New  York  County.    June,  190L) 

1.  TBANsrBB  Tax — AiSBssMKHT— Ahsndmbnt  of  Obder. 

An  order  assessing  a  transfer  tax  upon  a  life  Interest  in  TJnlted  Statee 
bonds,  which  were  subsequently  declared  by  the  court  of  appeals  exempt 
from  taxation,  cannot  be  amended  or  corrected  by  the  surrogate  under 
Laws  1896,  c.  908,  S  20©,  giving  the  surrogate's  court  authority  to  deter- 
mine any  question  arising  under  the  proTlslons  of  such  act,  known  as  the 
"Tax  Law." 

8.  Same— VoLUNTABT  Patmbrt. 

The  surrogate  will  not  give  relief  to  one  who  has  voluntarily  paid  a 
transfer  tax  under  a  mistake  of  law,  which  was  not  discovered  until  after 
the  court  of  appeals  had  rendered  a  declBlon  declaring  the  property  not 
subject  to  such  tax. 

In  the  matter  of  the  estate  of  Jane  S.  Von  Post.  Application 
of  Herman  C.  Yon  Post  for  an  order  amending  an  order  assessing 
a  tranter  tax  on  the  transfer  of  United  States  bonds  owned  by  the 
decedent.    Application  denied. 

The  decedent  was  the  owner  of  $61,000  United  States  bonds.  They  formed 
part  of  her  residuary  estate,  which  by  the  terms  of  the  will  was  left  in  trust 
for  the  benefit  of  her  husband  during  his  life.  Upon  the  basis  of  the  value 
given  by  the  state  insurance  superintendent  to  the  life  Interest  of  the  said 
H.  C.  Von  Post  in  the  decedent's  residuary  estate,  the  value  of  his  life  inter- 
est In  the  said  bonds  amounted  to  $20,724.81.  Upon  ttaia  sum  It  is  claimed 
that  a  tax  of  1  per  cent  was  assessed  erroneously. 

John  G.  Shaw,  for  executors. 
John  H.  Hull,  for  comptroller. 

THOMAS,  S.  On  May  9,  1896,  an  order  was  made  fixing  the 
tax  upon  the  transfers  under  the  will  of  the  testator.  The  tax 
was  paid  April  7,  1896.  An  application  is  now  made  for  an  order 
amending  the  order  fixing  the  tax  by  deducting  from  the  taxable 
interest  of  the  life  tenant  the  value  of  his  interest  in  certain  United 
States  bonds  forming  a  part  of  the  residuary  estate,  upon  the  ground 
that,  as  the  law  then  stood,  transfers  of  such  bonds  wete  exempt 
from  the  transfer  tax.  By  Laws  1896,  c.  908,  §  209,— being  the 
tax  law, — it  is  enacted  that  the  surrogate's  court  "shall  have  juris- 
diction to  hear  and  determine  all  questions  arising  under  the  provi- 
sions of  this  article,  and  to  do  any  act  in  relation  thereto  author- 


Digitized  by 


Google 


1040  71  NEW  YORK  SUPPLEMENT  (SUF.    CL 

and  106  New  Tork  State  Reporter 

ized  to  be  dcHie  by  a  sarrogate  in  other  matteni  or  proceedings 
coming  within  his  jurisdiction."  In  Re  Earle's  Estate  (Sur.)  71  X. 
Y.  Supp.  1038,  I  expressed  the  opinion  that  under  this  provision  of 
law,  and  under  the  general  power  inherent  in  every  court,  I 
could  correct  an  error  in  an  order  fixing  a  tax  caused  by  my  own 
inadvertent  error  and  oversight  of  a  jurisdictional  defect,  on  mere 
motion,  and  without  an  appeal.  The  subsequently  reported  opinion 
of  the  appellate  division  in  Re  Orerar's  Estate,  56  App.  Div.  479, 
67  N.  Y.  Supp.  795,  would  limit  this  power;  and  although  in  that 
opinion  no  allusion  is  made  to  the  provision  of  the  statute  above 
referred  to,  and  the  decision  might  possibly  be  distinguished,  I 
must  hold  myself  bound  by  the  views  of  that  court.  This  alone 
would  require  a  denial  of  the  present  application,  but  I  think  it 
should  also  be  denied  on  other  grounds.  Assuming  that  I  have  pre- 
cisely the  same  power  to  correct  the  order  in  question  that  the 
supreme  court  has  over  one  of  its  orders,  such  power  should  not 
be  exercised  after  the  lapse  of  more  than  five  years,  and  after  a 
voluntary  payment  had  been  made  under  it,  and  on  the  mere  ground 
that,  with  full  knowledge  of  the  facts,  without  inadvertence  and 
deliberately,  but  on  a  mistake  of  law,  an  order  was  made,  which 
mistake  was  only  discovered  by  a  subsequent  decision  of  the  court 
of  appeals.  It  is  essential  to  the  peace  of  the  conununity  that 
judicial  action  shall  import  some  degree  of  finality.  Absolute  free- 
dom from  error  is  never  attainable,  but  the  methods  for  review  pre- 
scribed by  law  should  ordinarily  be  deemed  the  exclusive  methods. 
To  assume  to  pass  upon  the  legal  correctness  of  any  order  or  de- 
cree made  by  myself  or  any  of  my  predecessors,  which  might  be 
challenged  on  the  mere  motion  of  any  one  in  interest,  would  amount 
to  the  assertion  of  a  jurisdiction  which,  if  sustained,  would  not  be 
desirable,  either  for  the  court  or  litigants.  In  re  Dey  Ennand.  24 
Han,  1.  The  application  is  denied. 
Application  denied. 
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KILLAM  ▼.  STATE. 

(Snpreme  Oonrt,  Appellate  Division,  Tblrd  Department    September  4,  1901.) 

Obaht  vrom  Statb— Abserob  of  Wabbantt— FAnura  ov  Tiixa— Dahaobb. 
Laws  1897,  c.  155,  gave  the  board  of  claims  jurisdiction  to  hear  tlie 
claim  of  K.  against  the  state  for  damages  alleged  to  have  been  sustained 
by  him  owing  to  failure  of  title  to  land  granted  by  the  state,  and  pro- 
vided the  board  should  award  such  damages,  if  any,  as  should  be  Just. 
Held  that,  the  grant  not  having  contained  any  covenant  of  warranty,  the 
action  of  the  board  In  awarding  no  damages  for  failure  of  title  was 
proper. 

Api)eal  from  court  of  claims. 

Claim  of  Thomas  Killam  against  the  state.  From  a  judgment 
of  the  board  of  claims  dismissing  the  complaint,  claimant  appeals. 
A£Qrmed. 

Argued  before  PARKER,  P.  J.,  and  KELLOGG,  EDWARDS. 
SMITH,  and  CHASE,  JJ. 

Richard  Crowley,  for  appellant. 

John  C.  Davies,  Atty.  Gen.,  and  George  H.  Stevens,  Dep.  Atty. 
Gen.,  for  the  State. 

EDWARDS,  J.  The  state  of  New  York,  by  letters  patent  dated 
July  26,  1845,  granted  to  Daniel  Gady  lot  No.  58  in  the  Canastota 
tract  in  Madison  county,  containing  71"/io  acres.  Daniel  Cady  de- 
vised lot  No.  58  to  his  daughter,  Margaret  McMartin,  through  whom, 
by  mesne  conveyances,  lliomas  Killam,  the  claimant,  and  Jason  H. 
Howard,  in  1863,  acquired  the  title  to  lot  No.  68  that  was  conveyed 
to  Cady.  In  January,  1864,  while  Killam  and  Howard  were  in  pos- 
session under  the  deeds  to  them,  an  action  was  brought  against 
them  by  Daniel  Lewis  to  recover  possession  of  17"/ioo  acres  of  the 
said  lot,  and  on  August  23,  1869,  judgment  for  possession  was  ren- 
dered for  the  plaintiff,  which  judgment  was  in  January,  1872,  af- 
firmed by  the  general  term  of  the  supreme  court,  and  Howard  and 
Killam  were  evicted  from  the  17"/io«  acres.  On  June  3, 1882,  How- 
ard assigned  to  Killam,  the  claimant,  all  his  interest  in  any  claim 
by  reason  of  failure  of  title  to  the  land.  Under  chapter  510  of  the 
Iaws  of  188f)  the  claim  of  Thomas  Killam  against  the  state  for 
damages  arising  out  of  the  failure  of  title  was  presented  to  the 
board  of  claims,  and  the  board  refused  to  make  an  award  to  the 
claimant,  on  the  ground  that  "the  facts  proved  would  not  create 
a  legal  liability  against  the  state  were  the  same  established  in  a 
court  of  justice  against  an  individual."  That  statute  provided  that 
no  award  should  be  made,  unless  the  facts  proved  would  create 
such  a  liability.  Under  chapter  155  of  the  Laws  of  1897  the  claim 
was  again  ^presented  by  Killam  to  the  court  of  claims,  and  from 
its  judgment  dismissing  the  claim  this  appeal  is  taken. 
71  N.Y.S.— 66 
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Chapter  165  of  the  Laws  of  1897  conferB  jurisdiction  on  the  board 
of  chiims  "to  hear,  audit  and  determine  the  claim  of  Thomas  Killam 
against  the  state  of  New  York  for  damages  alleged  to  have  been 
sustained  by  him,  arising  from  or  in  consequence  of  the  failure  of 
title  to  land  situate  in  the  so-called  Ganastota  tract  in  the  county 
of  Madison  and  state  of  New  York,  granted  to  Daniel  Cady  under 
the  great  seal  of  the  state  by  letters  patent,  dated  the  twenty-sixth 
day  of  July,  one  thousand  eight  hundred  and  forty-flve,     •     •    • 
including  the  actual  costs  and  expenses  incurred  by  the  said  Thomas 
Killam  in  defending  such  title";   and  provides  that,  "if  the  facts 
proved  before  said  board  shall  establish  that  damages  have  been 
sustained  by  said  claimant,  arising  or  resulting  as  hereinbefore 
stated,  said  board  shall  determine  the  amount  of  such  damages 
and  award  to  him  such  sum  therefor  as  shall  be  just  and  equitable." 
The  act  does  not  contain  the  provision  as  to  legal  liability  that  was 
contained  in  the  act  of  1889.    The  consideration  for  the  grant  of 
the  71  acres  by  the  state  to  Gady  is  not  expressed  in  the  letters  pat- 
ent, and  does  not  appear  in  the  evidence;   although  the  counsel 
for  the  respondent  contends  that  from  the  clause  in  the  grant  which 
reads,  "upon  condition,  nevertheless,  that  our  said  grahtee,  his  heirs 
or  assigns,  shall  pay  and  satisfy  all  taxes  that  may  have  been  as- 
sessed on  the  above-granted  premises,"  the  proper  inference  is  that 
the  consideration  was  the  payment  by  the  grantee  of  the  taxe^ 
on  the  premises.    Whether  or  not  this  is  correct  is  not  material 
in  the  consideration  of  the  question  involved,  and  cannot  aflfect 
the  result. 

The  only  authority  of  the  court  of  claims  to  award  damages  to 
the  claimant  is  derived  from  the  statute.  That  authority  is,  in 
substance,  to  determine  the  amount  of  damages  sustained  by  the 
claimant  in  consequence  of  the  failure  of  title  to  the  lands,  and  to 
award  to  him  "such  sum  therefor  as  shall  be  just  and  equitable." 
If  the  word  "damages"  in  the  statute  be  construed  in  its  legal  sense 
of  injuries  sustained  by  a  breach  of  the  contract,  the  judgment  dis- 
missing the  claim  of  the  claimant  was  unquestionably  right.  There 
was  no  breach  of  the  contract  on  the  x>art  of  the  state.  The  grant 
to  Cady  did  not  contain  any  covenant  of  warranty,  and  no  such 
covenant  can  be  implied.  Damages  for  failure  of  title  to  land  can 
be  recovered  only  on  express  covenants  contained  in  iJxe  deed.  1 
Rev.  St.  p.  738,  §  140;  Burwell  v.  Jackson,  9  N.  Y.  641.  But  if  the 
word  "damages"  be  construed  in  the  broader  and  more  liberal  sense 
of  pecuniary  loss  sustained,  I  think  the  same  result  must  follow. 
The  court  of  claims  is  authorized  to  award  only  such  damages  for 
failure  of  title  "as  shall  be  just  and  equitable."  It  must  be  con- 
ceded that  the  principles  of  justice  and  equity  applicable  to  this 
claim  are  no  different  from  those  that  could  be  invoked  if  the  claim 
4vere  against  an  individual;  and  the  question  presented,  in  its 
simplest  form,  is  whether  justice  and  equity  require  a  grantor  in  a 
deed  not  containing  any  covenant  to  make  pecuniary  compensation 
to  a  grantee  for  loss  sustained  by  him  through  fiallnre  of  title- 
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That  there  ia  no  sneh  }egal  liability  on  the  grantor  is  well  settled, 
and  I  think  it  equally  clear  that  there  is  no  just  or  equitable  re- 
quirement. The  grantee  gets  all  that  he  bargained  for;  that  is, 
such  title  as  his  grantor  has  to  the  lands  conyeyed.  He  has  ample 
opportunity  for  an  examination  of  the  records,  and  thus  equal  means 
of  knowledge  with  his  grantor  as  to  the  title,  and,  if  he  accepts 
a  deed  without  covenants,  he  fully  understands  that  he  does  so  at 
his  own  risk.  He  does  not  bargain  for  a  covenant  of  warranty, 
and  is  not  justly  and  equitably  entitled  to  anything  more  than 
the  vendor  agreed  to  give  him.  It  is  only  on  the  theory  that  the 
legislature  intended  to  incorporate  in  the  letters  i>atent  to  Cady  a 
covenant  of  warranty  that  any  award  could  possibly  be  made  to  the 
claimant.  That  such  was  the  purpose  would  be  a  violent  presump- 
tion. There  are  no  words  in  the  act  expressing  or  implying  such 
an  intention,  nor  can  any  reason  be  discovered  for  its  existence. 
The  grantee  got  all  that  he  bargained  for  or  expected  to  receive, 
and  that  his  successor  should  be  compensated  for  something  be- 
yond this  is  not  required  by  any  "just  and  equitable"  principle.  Such 
an  award  would  be  a  mere  gratuity. 

Having  reached  this  conclusion,  the  consideration  of  the  consti- 
tationality  of  the  statute  in  question  is  nnnecessary.  The  judgment 
appealed  from  should  be  affirmed. 

Judfi^ent  affirmed,  with  costs.    All  concur. 
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PEOPLE  ex  r»L  TOWN  OF  OYSTER  BAT  ▼.  WOODBUBW  et  aL,  Com'n 

of  Land  Office. 

(Supreme  Conrt,  Appdlate  Division,  Third  Dei>artnient    September  4,  190L) 

Cbbtiobari— FnrALiTT  ow  Dbtbrminatioit. 

Under  Code  CIt.  Froc.  I  2122,  providing  that  certiorari  cannot  tie  is- 
sued to  review  a  determination  which  does  not  finally  determine  tlie 
rights  of  the  parties  with  respect  to  the  matter  to  be  reviewed,  and  sec- 
tion 2127,  directing  that  an  application  for  the  writ  must  be  by  tbe 
person  aggrieved,  certiorari  cannot  issue  on  application  of  a  town  to  re- 
view proceedings  of  the  land-offlce  commissioners  relating  to  tlie  grant 
of  lands  under  water  to  an  adjacent  upland  owner,  since  such  commis- 
sioners have  no  power  to  determine  the  state's  title  to  the  land  under 
water  when  a  claim  of  adverse  ownership  is  made  thereto,  and  hence 
applicant  was  not  aggrieved  by  any  determination  of  the  land  board. 

Certiorari  by  the  people  of  the  state  of  New  York,  on  relation 
of  the  town  of  Oyster  Bay,  against  Timotliy  S.  Woodruff  and  oth- 
ers, as  commissioners  of  tiie  land  office.    Dismissed. 

Certiorari  issued  out  of  the  supreme  court  on  the  Ist  day  of  Septembfo. 
1800,  directed  to  Timothy  L.  Woodruff  and  others,  as  commissioners  of  the 
land  office  of  the  state  of  New  Tork,  commanding  them  to  certify  and  return 
to  the  office  of  the  clerk  of  Albany  county,  all  and  singular,  their  proceedings 
relating  to  the  granting  of  the  application  of  George  E.  Brlghtson  for  4.476 
acres  of  land  under  the  waters  of  Cold  Spring  Inner  Harbor,  in  the  town  of 
Oyster  Bay,  In  front  of  and  adjacent  to  uplands  of  said  Brlghtson.  In  the 
town  of  Oyster  Bay,  in  the  county  of  Nassau. 

Argued  before  PABEIEB,  P.  J.,  and  KELLOOG,  EDWABOS, 
SMITH,  and  CHA8E,  JJ. 

Isaac  P.  Coale,  for  relator. 

Heniy  B.  C!oman,  Dep.  Atty.  Qea.,  for  respondents 

KELLOQd,  J.  The  question  of  the  title  of  the  state  to  the  land 
under  water  for  which  a  grant  was  here  applied  for  cannot  be  tried 
in  the  first  instance  in  this  appellate  court,  nor  can  it  be  tried  bv 
the  land  board,  for  that  board  of  state  officials  is  not  a  court  having 
jurisdiction  to  try  and  determine  such  questions.  The  state  has 
never  submitted  its  land  titles  to  the  final  determination  of  such 
a  tribunal.  Nor  has  the  legislature  constitutional  power  to  create 
a  court  of  this  character,  and  force  other  contestants  of  the  title 
to  submit  here  their  rights  for  adjudication.  The  commisaioneni 
of  the  land  office  are  simply  agents  of  the  state.  They  have  power 
to  grant  to  the  owners  of  the  uplands  such  rights  as  the  state  mav 
possess  in  the  lands  under  water  bordering  on  such  uplands,  anil 
that  is  all.  As  incidental  to  the  exercise  of  that  power,  the  land 
board  must  determine,  as  between  opposing  claimants  to  the  up- 
lands, who  is  the  actual  owner,  in  order  to  keep  within  their  power 
to  grant  such  title  as  the  state  may  have  to  the  water  front  onl.^ 
to  the  actual  owner  of  the  upland.  Nor  do  I  think  the  condasion 
of  l^e  land  board  in  this  respect  res  adjudicata  as  to  the  title  to  the 
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upland  between  sach  opposing  claimants.    Such  title  can'be  settled 
only  in  a  constitutional  court,  but,  for  the  purposes  of  the  grant  of 
the  water  front,  it  is  incumbent  on  the  land  board  to  investigate 
and  satisfy  itself  as  to  the  ownership  of  the  abutting  upland,  in 
order  to  enable  the  board  to  act  with  reasonable  certainty  in  com- 
pliance with  the  statutory  injunction  to  grant  the  water  front  only 
t:o  such  owner;  but,  should  it  subsequently  be  determined  by  a  prop- 
er court  that  the  title  to  the  upland  was  not  in  the  grantee  of  the 
water  front,  without  doubt  such  grant  would  be  void  because  of 
the  statutory  prohibition.    While  this  implied  power  to  investigate 
and  discover  the  real  owner  of  the  upland  is  obviously  in  the  com- . 
missioners  of  the  land  o£Qce,  to  enable  them  to  reasonably  comply 
-with  the  statute  in  making  a  grant  of  the  title  of  the  state  to  the 
in^ater  front,  the  implication  by  no  means  follows  of  any  power  in 
the  commissioners  of  the  land  o£Qce  to  determine  the  title  of  th«f 
state  to  the  water  front  or  the  land  under  water  when  a  claim  of 
adverse  ownership  is  made  thereto.    Buch  a  determination  is  wholly 
unnecessary  to  the  exercise  of  the  functions  with  which  the  legis- 
lature has  endowed  them,  viz.  to  grant  such  title  as  the  state  may 
possess  in  the  water  front  to  the  npland  owner.    Such  a  grant  de- 
termines no  title  as  to  the  land  under  water.    While  the  adverse 
claimant  to  such  lands  may  not,  as  plaintiff,  litigate  with  the  state, 
because  the  state  has  not  in  this  matter  created  any  tribunal  in 
which  to  litigate,  still  the  claimant  may,  as  plaintiff,  bring  an  ac- 
tion against  the  grantee,  and  litigate  the  title  in  any  constitu- 
tional conrt  into  which  individuals  have  a  right  to  go.    It  seems 
to  me  very  plain  that  the  decision  of  the  land  ofQce  to  grant  such 
title  as  the  state  may  possess  to  the  land  under  water  to  the  gran- 
tee, Brightson,  in  tlie  case  here  considered,  determined  nothing 
touching  such  title.    They  had  no  power  to  determine  the  title. 
No  such  power  is  given  them  by  statute,  and  none  is  implied  or 
necessary  to  the  discharge  of  their  functions.    They  have  no  right 
to  assume  snch  a  power,  or  subject  the  title  of  the  state  to  their 
decision ;  nor  could  the  plaintiff  here  be  in  any  manner  affected  by 
their  decision.    The  purpose  of  giving  plaintiff  and  all  others  no- 
tice of  the  Brightson  application  was  solely  to  enable  the  commis- 
sioners to  determine  tifle  to  the  upland,  and  to  determine  also  how 
commerce  or  the  rights  of  others  might  be  affected,  and  the  facts 
80  elicited  bear  only  upon  the  discretion  of  the  land  board  in  grant- 
ing or  withholding  the  patent.    This  being  so,  the  plaintiff  has  no 
grievance  which  this  writ  is  intended  to  redress.    The  Code  of 
Civil  Procedure  (section  2122)  provides  that  a  writ  of  certiorari 
cannot  be  issued  "to  review  a  determination  which  does  not  finally 
determine  the  rights  of  .the  parties  with  respect  to  the  matter  to 
be  reviewed."    Section  2127  provides,  "An  application  for  the  writ 
must  be  made  by  or  on  behalf  of  a  person  aggrieved  by  the'  deter- 
mination to  be  reviewed."    What  rights  have  been  finally  deter- 
mined here  by  this  inferior  tribunal?    Who  is  aggrieved  by  the  de- 
termination?   Who  are  the  parties?    If  there  has  been  any  de- 
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termination  of  rights  to  the  land  under  water,  obTiotuIy  the  state 
la  an  interested  party.  Who  represents  the  state,  and  onder  what 
name  does  the  state  here  appear?  It  cannot  be  said  that  the  com- 
missioners of  the  land  office  represent  the  state,  for  th^  constitnte 
the  tribunal  which  it  is  claimed  has  determined  these  rights.  It 
is  plain  that  the  state  did  not  and  could  not  appear  before  that 
tribunal,  nor  does  it  .appear  in  this  court.  How,  then,  can  it  be 
said  that  the  rights  of  the  state  to  this  land  under  water  have 
been  finally  determined?  If  the  rights  of  the  state  were  not  then 
finally  determined,  neither  were  tiie  rights  of  the  plaintiff,  and 
the  plaintiff  is  not  a  party  aggrieyed  by  any  determination  of  the 
land  board.  This  question  of  title  to  the  lands  under  water  must 
be  relegated  to  the  courts  organized  and  empowered  to  bear,  and 
with  the  aid  of  a  jury  to  determine,  such  questions,  upon  common- 
law  proof,  in  the  usual  way.  The  grant  to  Brightson  simplifies 
the  situation,  and  makes  it  possible  for  the  plaintifF  to  reach  a  de- 
termination concerning  the  title  which  will  be  a  final  and  binding 
determination. 

The  writ  should  be  dismissed,  with  f 50  costs  and  disbursements. 
All  concur. 


(64  App.  Dlv.  220.) 

WILLBT  ▼.  GREENFIBTA  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    September  4,  ISOL) 

1.  EjBCTMEirr — Dbbds— Cbakpbrtt. 

Where  plaintiff  In  ejectment  has  legal  title  to  the  premises,  defendant's 
occupancy  without  permiBslon  Is  not  snch  possession  nnder  dalm  of 
titie  as  to  make  the  deed  to  plaintiff  champertous. 

X  Samb— Adversb  Pobsbsston. 

Where  plaintiff  holds  legal  title  to  land  in  defendant* a  pomesslon  un- 
der foreclosure  In  1880,  and  it  was  occupied  by  the  mortgagor  until  the 
foreclosure,  defendant's  claim  by  adverse  possession  for  20  years  Is  not 
sustained. 

B.  SaiIB— FaLSB  RXPBBSBKTATIOirS— MATBBTAI.ITT. 

False  representations  by  plaintiff  In  obtaining  bis  deed  are  immaterial 
In  ejectment,  since.  If  the  defendants  had  any  equitable  rigbta,  their 
possession  at  the  time  of  giving  the  deed  was  constructive  notice  of 
such  rights,  and  such  rights  were  Bni>erior  to  plalntiO'a,  whetber  tbe 
purchase  was  in  good  or  bad  faith. 

4  8akb— Tax  Salbs— Riohts  or  Rboemptionbh. 

Where,  In  ejectment,  plaintiff  holds  tbe  legal  titie,  redemption  by  de- 
fendants of  the  sale  of  the  land  for  unpaid  taxes  gives  them  no  Inter- 
est or  right  of  occupancy,  as  against  the  deed  given  by  the  owner  to 
plaintiff. 

&  Samb— PLBADma  and  Proof. 

Defendants  In  ejectment,  to  establish  an  interest  In  the  land  by  re- 
demption from  a  tax  sale,  cannot  prove,  over  objection,  a  reliance  on 
the  promise  of  the  owner  through  whom  plaintiff  claimed,  without  any 
allegation  that  such  redemption  was  made  on  the  faith  of  tbe  promlsa. 

Appeal  from  special  term,  Tompkins  county. 
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Action  by  Albert  S.  Willej  against  Luther  Greenfield  and  others. 
From  a  judgment  in  favor  of  defendants,  plaintiff  appeals.  Be^ 
versed.  ' 

The  action  la  In  ejectment  The  defendants  are  In  poaaesMon  of  certain 
land,  formerly  the  property  of  the  New  York  &  Oswego  Midland  Railroad 
Company,  which  land  adjoins  upon  the  south  the  premises  of  the  defendants. 
In  1889  the  New  York  &  Oswego  Midland  Railroad  Company  abandoned  its 
road.  Its  property  was  sold  upon  foreclosure  of  a  mortgage,  at  which  sale 
the  property.  Including  the  land  in  qnestlon,  was  purchased  by  George  M. 
Ulven.  The  plain tlfT  claims  under  a  deed  from  George  M.  Dlren  dated 
March  25,  1897.  The  defenses  are:  First,  that  the  deed  from  Dlren  was 
champertous,  as  given  while  the  defendants  were  in  possession  of  the  prop- 
erty, claiming  title;  second,  that  the  deed  was  obtained  from  Dlven  by  false 
representations  of  the  plalntlil  to  the  effect  that  he  owned  property  adjoin- 
ing the  premises  in  question;  third,  that  the  defendants  liave  held  adversely 
for  more  than  20  years;  and,  fourth,  that  upon  a  sale  for  unpaid  taxes  in  188S 
of  a  part  of  this  property  the  same  was  purchased  by  the  plaintiff,  and  from 
this  sale  the  defendants  redeemed,  and  paid  the  taxes  due  thereupon,  and 
that  the  sum  so  paid  has  not  tteen  tendered  back  to  the  defendants. 

Argued  before  PARKER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

William  Hazlitt  Smith,  for  appellant. 
F.  E.  Tibbetts,  for  respondents. 

SMITH,  J.  With  legal  title  in  the  plaintiff,  the  right  to  posses- 
sion follows,  unless  the  defendants  have  established  a  legal  or  equi- 
table claim  superior  to  the  plaintiff's  title.  The  possession  of  the 
defendants  was  not  even  that  of  a  licensee.  There  is  no  claim  of 
permission  to  occupy  any  portion  of  the  land,  except  a  small  strip 
off  from  the  north  end,  and  as  to  that  the  claimed  permission  is 
not  shown  to  have  been  given  by  any  one  connected  with  the  rail- 
road who  had  any  authority  to  give  the  same.  There  is  therefore 
no  such  possession  under  any  claim  of  title  as  can  make  the  deed 
to  the  plaintiff  champertous.  Arents  v.  Railroad  C5o.,  156  N.  Y.  1, 
50  N.  E.  422;  Crary  v.  Goodman,  22  N.  Y.  170;  Higginbotham  v. 
Stoddard,  72  N.  Y.  94. 

No  title  can  be  claimed  by  adverse  possession,  because  the  land 
was  occupied  by  the  railroad  company  until  the  foreclosure  of  the 
mortgage  in  1889,  except  the  small  strip,  and  as  to  that  there  was 
no  occupation  by  defendants  before  that  time  under  any  claim  of 
title. 

That  the  deed  from  Diven  was  obtained  "by  false  representations 
'  is  immaterial.  If  the  defendants  have  any  equitable  rights  to  such 
land,  the  possession  of  the  defendants  at  the  time  of  the  giving  of 
the  deed  was  constructive  notice  of  such  rights,  and  those  equi- 
table rights  were  superior  to  plaintiff's,  whether  the  purchase  was 
made  in  good  faith  or  bad.  If  the  defendants  had  no  equitable 
rights  at  the  time,  the  fraud  of  the  plaintiff  in  the  procurement  of 
the  deed  is  of  no  concern  to  them,  as  a  fraudulent  deed  can  only 
be  avoided  by  the  party  defrauded,  or  some  one  in  legal  privity  to 
him. 
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The  last  defense  urged  by  the  defendants  is  that  they  had  some 
rights  growing  out  of  their  redemption  of  the  land  from  the  sale 
for  unpaid  taxes.  Whatever  ^ight  an  occupant  may  have  to  redeem 
from' a  sale  for  unpaid  taxes,  we  are  referred  to  no  statute  and  no 
authority  which  gives  to  such  occupant  upon  such  redemption  any 
title  or  interest  in  the  land.  He  is  given  no  lien  upon  the  land 
for  the  moneys  paid.  His  redemption,  therefore,  is  simply  for  the 
protection  of  such  right  of  occupancy  as  he  may  have  independently 
of  such  redemption.  The  mere  fact,  therefore,  of  the  redemption 
from  this  sale  for  unpaid  taxes  gives  to  the  defendants  no  interest 
in  the  land,  or  no  right  to  occupancy,  as  against  the  deed  given  by 
the  owner  of  the  land  to  the  plaintiff. 

But,  to  give  force  to  such  redemption,  defendants  further  claim 
that  their  redemption  of  this  land  was  under  a  promise  made  by 
Diven,  the  owner  of  the  land,  that  adjoining  owners  who  redeemed 
from  such  sale  for  taxes  might  have  the  right  to  possession  of  the 
lands  sold.  There  is  no  finding  by  the  court  that  soch  a  promise 
was  made  to  defendants,  or  made  generally  by  Diven,  nor  that  the 
redemption  by  defendants  was  made  upon  the  faith  thereof.  Upon 
a  careful  review  of  the  evidence,  however,  I  think  that  such  find 
ings  would  be  justified.  But  the  defendants  are  here  met  with  the 
objection  that  no  such  defense  is  pleaded.  Defendants  have  plead- 
ed that  while  in  possession  of  the  land  they  redeemed,  but  there 
is  no  allegation  that  such  redemption  was  upon  the  faith  of  any 
promise  n^e  to  the  effect  that  a  redemption  by  them  should  give 
to  them  an  interest  in  the  land.  Upon  the  offer  to  prove  that  de- 
fendants relied  upon  such  a  promise  in  redeeming  the  land,  the  ob- 
jection was  duly  made  that  such  fact  was  not  pleaded.  This  ob- 
jection was  improperly  overruled,  and  the  fact  was  sworn  to  that 
the  defendants  redeemed  in  reliance  upon  such  an  assurance.  But 
a  recovery  must  be  secundum  allegata  et  probata.  This  judgment 
cannot  be  sustained  upon  proof  of  any  matters  not  alleged,  to  which 
proof  objection  was  duly  and  properly  made.  Whatever  support, 
therefore,  the  defendants  might  claim  from  these  facts  if  properly 
pleaded,  such  support  must  be  denied  to  tiiem  by  reason  of  their 
failure  to  allege  such  defense. 

We  conclude,  therefore,  that  the  judgment  must  be  reversed,  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

Judgment  reversed  on  the  law  and  facts,  and  new  trial  granted; 
costs  to  appellant  to  abide  event.    All  concur. 
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<64  App.  DlT.  223.) 

AMERICAN  BANK  NOTE  00.  ▼.  ffTATB. 
<Supreme  Court,  Appellate  DlriBion,  Third  Department    September  IS,  1901.) 

States— Claim  fob  Priktino— Defenses— Exscutitb  Law. 

After  decision  by  the  court  of  appeals  that  a  claim  against  the  state 
for  blank  licenses  was  illegal,  owing  to  lack  of  authwlty  in  the  super- 
intendent of  public  works  to  purchase  from  the  claimant,  because  of 
the  executive  law  (Laws  1892,  c.  683),  authorising  purchases  from  the 
state  printer  only.  Laws  1900,  c.  123,  conferred  Jurisdiction  on  the  court 
of  claims  to  determine  such  claim,  and  authorized  the  court  to  render 
judgment  for  the  claimant  for  such  sum  as  was  Just  und  equitable.  If 
the  facts  proved  made  out  a  case  against  the  state  which  would  create 
a  liability  were  the  same  established  in  a  court  of  law  or  equity  against 
an  individual  or  coi-poratlon,  together  with  the  costs  and  disbursements 
paid  by  the  claimant  in  the  previous  litigation.  Held,  that  it  was  no  de- 
fense to  such  claim  on  presentation  to  the  court  of  claims  that  such  su- 
perintendent was  without  authority  to  purchase  from  the  claimant,  as  It 
was  the  legislative  intention  to  remove  the  bar  created  by  the  executive 
law  requiring  such  purchases  from  the  state  printer. 

Parker,  P.  J.,  and  Smith,  J.,  dissenting. 

Appeal  from  conrt  of  claims. 

Action  by  the  American  Bank  Note  Company  against  the  state  of 
Hew  York.  From  a  judgment  of  the  court  of  claims  dismissing  the 
claim,  claimant  appeals.    Reversed. 

The  claimant  above  named,  on  or  about  September  16*  1887,  npon  the 
written  order  of  the  superintendent  of  public  works,  famished  eight  books 
of  blank  licenses  and  certificates  to  be  Issued  to  steamboat  inspectors, 
and  these  blanks  were  thereafter  used  by  the  state, — ^used  after  payment 
tberefor  had  been  refused  by  the  comptroller, — and  none  of  them  were  ever 
returned  to  the  claimant  There  is  no  question  about  the  value  of  the  blanks 
BO  furnished.  There  is  no  question  but  the  superintendent  of  public  works 
had  the  right  to  order  the  blanks,  and  create  a  liability  on  the  part  of  the 
state  to  pay  for  them;  but  it  is  claimed,  and  the  court  has  heretofore  held, 
that  he  was  authorized  to  order  them  only  from  the  Brandow  Printing  Com- 
pany. The  Brandow  Printing  Company  has  not  been  paid  for  these  licenses, 
nor  has  this  company  any  claim  against  the  state  therefor.  The  supreme 
court  by  mandamus,  required  the  comptroller  to  audit  the  claim.  The  appel- 
late division,  on  appeal,  reversed  that  order,  and  the  court  of  appeals  affirmed 
the  appellate  division.  People  v.  Morgan,  45  App.  Div.  86,  60  N.  Y.  Supp. 
1109;  Id.,  161  N.  Y.  643,  57  N.  K.  1120.  After  decision  by  the  court  of  appeals 
holding  that  the  claimant  had  no  legal  claim  against  the  state,  owing  to  the 
lack  of  authority  in  the  superintendent  of  public  works  to  order  the  Itcenses 
from  any  other  than  the  Brandow  Printing  Company,  the  claimant  applied  to 
the  legislature  of  the  state  for  relief,  and  the  legislature  passed  the  following 
law: 

"Section  1.  Jurisdiction  Is  hereby  conferred  ni>on  the  court  of  claims  to 
bear,  audit  and  determine  the  alleged  claim  of  the  American  Bank  Note 
Company  doing  business  in  New  York  City,  N.  Y.,  against  the  state  for  en- 
graving licenses  for  masters,  pilots,  engineers,  pilots  and  engineers,  alleged 
to  have  been  delivered  to  said  state,  and  to  make  an  award  and  to  render 
Judgment  therefor  against  the  state  and  In  favor  of  said  claimant 

"Sec.  2.  No  award  shall  be  made  or  Judgment  rendo-ed  herein  against  the 
state  unless  the  facts  proved  will  make  out  a  case  against  the  state  which 
would  create  a  liability  were  the  same  established  in  evidence  in  a  court  of 
law  or  equity  against  an  individual  or  corporation,  and  in  case  such  liability 
shall  be  satisfactorily  established,  then  the  said  conrt  of  claims  shall  award 
to  and  render  Judgment  for  the  claimant  for  such  sum  as  shall  be  Just  and 
equitable,  together  with  the  costs  and  disbursements  paid  said  state  by  said 
American  Bank  Note  Company  in  a  certain  proceeding  instituted  by  it  against 
William  J.  Morgan,  as  comptroller  of  said  state,  for  a  peremptory  writ  of 
71  N.Y.S.-66V6 
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mandamna,  notwithstanding  the  lapse  of  time  accrnlng  since  said  claim  ac- 
crued, provided  the  claim  hereunto  is  filed  with  the  conrt  of  dalms  within 
a  year  after  the  passage  of  this  act" 
Chapter  123,  Laws  ISOO. 

By  reason  of  the  foregoing  act,  the  claim  was  presented  to  the  conrt  of 
claims,  and  was  there  rejected. 

Argued  before  PARKER,  P.  J,,  and  KELLOOO,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

Isaac  L.  Miller,  for  appellant 

Gteorge  H.  Stevens,  Dep.  Atty.  Gten.,  for  the  State. 

KELLOGG,  J.  To  determine  with  reasonable  certainty  the  in- 
tention of  the  legislature,  as  expressed  in  the  act  above  quoted,  it 
is  necessary  to  bear  in  mind  the  facts  as  they  existed  and  were 
known  to  the  legislature  at  the  time  the  act  was  passed.  It  is  to 
those  facts  that  the  law  has  reference,  and  the  inqoiiy  must  be, 
what  remedy  did  the  legislature  intend  to  provide?  It  was  known  to 
the  legislature,  when  the  act  was  passed,  that  the  superintendent 
had  general  power  to  bind  the  state  in  the  purchase  of  materials 
such  as  this  claim  is  for;  that  the  power  was  an  incident  to  his  ofiBce. 
It  also  knew  that  such  general  power  was  limited  by  the  so-called 
"Executive  Law"  (chapter  683,  Laws  1892)  to  making  pnrchases 
from  the  state  printer  only,  and,  except  for  that  law,  the  superin- 
tendent might  purchase  from  the  claimant  here.  Referring  to  this 
identical  claim,  Landon,  J.,  says  (People  v.  Morgan,  46  App.  Div.  86, 
60N.Y.  Snpp.  1109): 

"The  claim  of  the  relator  Is  for  the  execntlMi  of  the  superintendent's  order 
for  license  blanks  thus  by  implication  required.  Navigation  Law  (chapter 
592,  Laws  1897).  Except  for  the  provisions  of  the  executive  law,  no  objec- 
tion seems  to  exist  to  the  andlt  of  relator's  bill." 

The  legislature  also  knew  that  this  claim,  because  of  the  pro- 
visions of  the  executive  law,  was  illegal  and  invalid.  It  knew  of  the 
mandamus  issued  by  the  supreme  court  to  the  comptroller,  direct- 
ing its  payment.  It  knew  that  the  appellate  division  had  reversed 
the  order  directing  the  writ  to  issue,  and  that  the  conrt  of  appeals 
had  aiOrmed  the  appellate  division,  and  that  it  had  been  declared 
by  the  court  of  last  resort  that  the  claim  was  invalid  because  of  the 
provisions  of  the  executive  law.  The  fact  that  the  le^slature  was 
fully  informed  does  not  depend  upon  inference.  Clear  evidence  that 
it  was  fully  informed  is  made  to  appear  in  the  act  itself.  The  second 
section  of  the  act  provides  for  repayment  to  the  claimant  of  the  costs 
paid  by  the  claimant  to  the  state  in  that  proceeding  in  the  coorts. 
The  legislature,  therefore,  knew  what  the  claim  was  for;  how  it 
arose;  that  the  state  had,  by  the  unauthorized  action  of  one  of  its 
officers,  been  benefited  at  the  expense  of  the  claimant;  and  it  also 
knew  that  the  claimant  was  without  remedy  in  the  conrt  of  claims 
or  elsewhere,  unless  the  defense  created  by  the  executive  law  was 
waived.  The  legislature  very  well  knew  that,  so  long  as  the  executive 
law  could  be  invoked,  the  court  of  claims,  and  every  other  court, 
would  be  powerless  to  grant  relief  to  the  claimant.  With  all  this 
knowledge,  the  legislature  passed  the  act  in  question.    It  was  evi- 
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dently  intended  ajs  a  measure  of  relief.  It  was  clear  to  the  legisla- 
ture that  there  was  but  one  way  by  which,  an;  relief  could  be  granted, 
and  that  was  by  removing  from  this  special  case  the  bar  created  by 
the  executive  law,  and  having  the  state  take  the  unprotected  posi- 
tion of  an  individual  or  corporation,  and  having  the  claim  disposed 
of  upon  equitable  grounds.  The  act  itsdf  has,  upon  its  face,  t)iis 
intention.  It  were  otherwise  a  fruitless  act,  a  mockery,  a  reproach 
to  the  state  greater,  even,  than  the  reproach  of  shielding  itself  from 
payment  because  the  purchase  was  unauthorized,  though  innocently 
made,  and  notwithstanding  the  state  then  held  and  used  the  thing 
purchased.  I  think  it  entirely  consonant  with  the  dignity  of  a  great 
state  to  assume  that  it  had  a  purpose  in  passing  this  act, — a  pur- 
pose beneficial  to  the  claimant.  I  think  the  legislature  intended  to 
provide  a  way  by  which  this  claim  could  be  paid.  The  legislature 
could  not  pass  a  law  auditing  the  claim  because  of  the  constitutional 
limitation  on  its  powers  in  this  respect,  but  that  it  did  intend  to 
remove  the  defense  to  the  claim  created  by  the  executive  law  is, 
to  my  mind,  beyond  question.  The  removal  of  this  defense  was 
quite  within  the  power  of  the  legislature,  as  held  in  Cole  v.  State,  102 
IJ.  Y.  48,  6  N.  E.  277,  and  O'Hara  v.  State,  112  N.  Y.  152, 19  N.  E.  659. 
In  the  Cole  Case,  Bapallo,  J.,  says: 

"But,  can  It  be  maintained  that  it  would  be  beyond  the  power  of  the  legis- 
lature, in  special  cases,  where.  In  Its  judgment,  Justice  and  right  demanded 
It,  to  give  power  to  the  board  of  claims  to  disregard  defenses  strictly  legal?" 

The  removal  of  this  bar  was  necessary  to  any  relief  whatever,  and, 
this  bar  removed,  left  to  the  court  of  claims  an  adjudication  upon  the 
evidence,  as  though  the  executive  law  had  never  been  passed.  That 
court  could  determine  whether  the  superintendent  of  public  works 
had  power,  if  not  restricted  by  the  executive  law,  to  purchase  these 
license  blanks  from  the  claimant.  They  were  to  determine  their 
value,  and,  if  the  claim  was  found  to  be  just  and  equitable,  then  the 
money  paid  to  the  state  by  way  of  costs  in  litigating  the  claim  on 
legal  grounds  was  to  be  added  to  the  amount  allowed  for  the  blanks 
purchased.  The  legislature  could  not  have  sent  this  claim  to  the 
court  of  claims  to  determine  whether  there  had  been  a  ratification 
of  the  purchase  on  the  part  of  any  state  oflBcer.  The  lawmaking 
branch  of  the  government  did  not  need  to  be  told  that  the  power  to 
contract  and  the  power  to  ratify  lodge  together  in  the  principal 
only.  Neither  can  be  exercised  unless  lawfully  delegated.  The  legis- 
lature knew,  as  well  as  the  court  of  claims  or  any  other  court  could 
know,  that  the  state  had  never  delegated  the  power  of  ratification 
to  any  ofiQcial  where  the  power  to  contract  was  not  given.  Hence, 
to  send  the  claim  to  the  court  to  be  disposed  of  on  any  theory  of 
ratification  by  a  state  officer  would  have  been  nothing  short  of  a 
legislative  rejection  of  the  claim.  To  impute  to  that  august  body  an 
intention  to  juggle  with  the  claim,  or  to  be  so  altogether  facetious,  is 
to  express  a  lack  of  respect  for  this  branch  of  the  government,  and 
such  imputations  are  not  to  be  judicially  entertained. 

It  must  be  also  borne  in  mind  that  the  facts  disclosed  show  a 
meritorious  claim.  Landon,  J.,  in  People  v.  Moif^an,  45  App.  piv. 
86,  60  N.  Y.  Supp.  1109,  had  said  in  respect  to  this  claim,  before  the 
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passage  of  this  act:  "Thus  an  honest,  unauthorized  claim,  like  the  one 
before  us,  must  sometimes  be  held  up,  in  order  that  dishonest  ones 
may  not  succeed  through  the  same  methods"  That  there  was  no 
intentional  evasion  of  the  law  on  the  part  of  the  claimant  nor  on  the 
part  of  the  superintendent  of  public  works  is  disclosed  by  the  rec- 
ord, and  this  was  doubtless  known  to  the  legislature.  It  furnishes 
no  light  upon  the  intention  of  the  legislature  to  refer  to  othar  acts 
passed  relating  to  other  claims,  for  this  act  is  peculiar  in  its  word- 
ing, and  was  made  to  fit  the  particular  facts  in  the  knowledge 
of  the  legislature.  The  court  of  claims  has  said  in  the  opinion 
handed  down,  "The  claimant  must,  therefore,  prove  a  caase 
of  action  against  the  state  without  aid  from  the  special  law."  In 
other  words,  the  act  of  the  legislature  was  only  a  device  to  deceive 
the  claimant.  The  court  of  last  resort  had  already  disclosed  that 
no  "cause  of  action"  could  be  proved  without  the  aid  of  a  special 
law,  which,  in  efifect,  removed  the  bar  created  by  the  executive  law. 
I  think  the  court  of  claims  was  in  error  in  holding,  as  it  apparently 
did,  that  the  special  act  was  purposeless,  and  fruitless,  and  void 
of  honest  intention  to  furnish  any  adequate  relief.  The  case  should 
be  tried  upon  the  theory  that  the  legislature  was  honest,  and  the 
act  itself  has  some  virtue  in  it.  It  is  not  difficult  to  discover  the 
legislative  intent,  as  we  have  shown.  It  intended  to  enable  the 
claimant  to  reach  its  equitable  rights.  It  intended  to  remove  the 
bar  created  by  the  executive  law  as  the  only  possible  way  by  which 
such  equitable  rights  could  be  reached;  and,  in  the  light  of  all  the 
facts  known  to  the  legislature,  I  do  not  think  it  failed  in  the  use 
of  appropriate  language  to  express  that  intention.  This  enabling  act 
does  not,  in  express  terms,  ratify  and  validate  the  act  of  the  super- 
intendent of  public  works  in  making  this  purchase.  Neither  did 
the  enabling  act  in  the  (XHara  Case  ratify  and  validate  the  un- 
authorized acts  of  the  quarantine  officials  in  employing  the  claimants 
in  that  case,  but  the  court  said  that  the  intention  of  the  legislature 
could  have  been  nothing  short  of  that  when  it  gave  power  to  the 
board  of  claims  to  award  compensation.  By  implication,  such  was 
the  effect  of  the  act  here  in  waiving  the  defense  created  by  the  ezeca- 
tive  law. 

The  judgment  of  the  court  of  claims  should  be  reversed,  and  a  new 
trial  granted,  witii  costs  to  the  appellant  to  abide  the  event 

EDWARDS  and  CHASE,  JJ.,  concur  in  result    PABKEB^  P.  J., 
and  SMITH,  J.,  dissent 


BARBER  et  aL  v.  TOWN  OF  NBW  SCOTLAND. 
(Supreme  Gonrt,  Appellate  Division,  Third  Department.    September  4^  1901.) 

JODOMBNT— RB8  JUDICATA. 

Where  a  claim  presented  to  a  town  board  for  audit  Is  allowed  In  part, 
and  claimant  obtains  a  review  by  certiorari,  the  confirmation  of  the  audit 
la  res  Judicata  of  a  subsequent  action  on  the  same  claim. 

Appeal  from  judgment  on  report  of  referee. 
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Action  by  Morgan  F.  Barber  and  others  against  the  town  of  New 
Scotland.  From  a  judgment  in  favor  of  plaintiffs  on  report  of  a 
referee,  defendant  appeals.    Reversed. 

The  action  was  brougbt  to  recover  $768.22,  being  the  amount  expended  by 
plaintiffs  for  services  of  an  attorney  employed  by  them  In  the  defense  of  a 
certiorari  proceeding  Instituted  by  the  Delaware  &  Hudson  Company  to  re- 
view an  assessment  made  by  plaintiffs,  as  assessors  of  the  town  of  New  Scot- 
land, in  1893.  This  cinim  was  in  1887  presented  by  these  plaintiffs  to  the 
town  board  of  New  Scotland,  and  by  such  board  audited  and  allowed  at  the 
sum  of  $200.  The  plaintiffs,  feeling  aggrieved,  procured  a  writ  of  certiorari 
to  this  appellate  division  to  review  the  action  of  the  town  board,  and  the 
appellate  division  confirmed  such  action  and  judgment  of  the  board  of  audit 
The  plaintiffs  thereafter  brought  this  action  in  the  supreme  court  to  recover 
the  same  claim  passed  upon  by  the  board  of  audit,  whose  Judgment  respect- 
ing the  same  bad  been  confirmed  by  the  appellate  division,  and  the  referee 
directed  judgment  for  the  full  amount. 

Argued  before  PARKER,  P.  J,,  and  SMITH,  KELLOGO,  ED- 
WARDS, and  CHASE,  JJ. 

S.  J.  Daring  (Newton  Fiero,  of  counsel),  for  appellant 
Smith  O'Brien,  for  respondents. 

KELLOGO,  J.  The  referee  finds  as  a  fact,  and  upon  sufficient 
proof,  that  these  plaintiffs  presented  this  identical  claim  to  the 
board  of  audit  of  the  town  of  New  Scotland,  to  be  audited  against 
said  town,  and  that  it  was  audited  and  allowed  at  (200,  and,  on 
certiorari  sued  out  by  plaintiffs  the  appellate  division  confirmed  the 
judgment  of  the  town  board.  It  appears  that  plaintiffs  thereafter 
brought  this  action,  ignoring  the  judgment  of  the  board  of  audit 
and  the  confirmation  thereof  by  the  appellate  division.  That  the 
town  board  had  jurisdiction  to  pass  upon  the  claim  after  plaintiffs 
had  presented  it  for  their  judgment  cannot  be  doubted.  The  recog- 
nition of  this  authority  in  the  town  board  of  audit,  by  suing  out  a 
writ  of  certiorari,  bringing  the  whole  matter  into  this  appellate 
division  for  review,  is  also  a  recognition  of  the  judicial  function  of 
the  town  board  of  audit  in  passing  upon  the  claim  upon  its  merits. 
It  BO  appears,  without  contention,  that  plaintiffs  have  had  their  day 
in  court;  that  this  matter  has  once  been  determined  by  a  competent 
tribunal,  and  is  res  adjudicata.  That  this  action  cannot  be  main- 
tained is  evident  from  the  findings  of  the  referee.  It  is  unneces- 
sary to  pass  upon  the  other  questions,  which  relate  to  the  power 
of  the  assessors  of  a  town  to  employ  counsel  to  defend  their  action 
as  assessors,  without  the  authorization  of  the  town  board,  in  case 
proceedings  by  certiorari  are  brought  charging  an  erroneous  assess- 
ment. The  fact  that  one  judgment  has  been  rendered  on  the  merits 
of  this  matter,  and  that  judgment  still  obtains,  necessitates  the 
reversal  of  the  judgment  appealed  from.  Judgment  reversed,  with 
costs,  and  complaint  dismissed,  with  costs.  All  concur;  SMITH,  J., 
in  result. 
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mad  UK  N«w  York  State  Reportar 
(68  App.  DlT.  273.) 

STONE  V.  NEW  YORK  MXJNICIPAIi  OIVIL  SKRVIOB  COMMISSION  OF 
CITI  OP  NEW  YORK  et  al. 

(Supreme  Cionrt,  Appellate  DlTlsion,  First  Department    July  9,  1901.) 

L  Municipal  Corporationb— Police— Special  Ddtt. 

Consolidation  Act  (Laws  1882,  c.  410)  {  296,  as  amended  by  Laws  1896, 
c.  667,  providing  tliat  tlie  fitness  of  the  men  detailed  by  the  police  de- 
partment to  the  sanitary  squad,  for  the  enforcement  of  the  provisions 
of  the  Sanitary  Code  and  the  acts  relating  to  tenement  and  lodging 
houses,  under  direction  of  the  board  of  health,  should  be  ascertained  by  a 
special  examination,  conducted  by  the  board  of  civil  commissioners,  was 
repealed  by  Greater  New  York  Charter,  |S  312,  1324  (Laws  1897,  c.  378). 
which  substantitiUy  re-enact  Consolidation  Act,  §  296,  and  provide  that 
the  fltness  of  the  men  detailed  to  the  sanitary  squad  shall  be  determined 
by  the  board  of  police. 

i.  Same— Irregular  AssiaNMBNT— Right  to  Salary. 

The  fact  that  the  assignment  of  officers  by  the  police  department  to 
special  duty  In  the  sanitary  squad,  under  direction  of  the  board  of  health, 
is  irregular,  in  that  their  fitness  was  not  ascertained  in  the  manner  re 
quired  by  statute,  will  not  Justify  the  municipal  civil  service  commission 
in  refusing  to  certify  the  pay  rolls  of  the  men  so  irregularly  assigned, 
since  they  are  entitled  to  tiielr  salaries  as  members  of  the  police  force, 
and  not  because  they  are  detailed  to  the  service  of  the  board  of  health. 

Appeal  from  special  term. 

Action  by  Israel  Stone  against  the  New  York  Municipal  Oiyil 
Service  Commission  of  the  city  of  New  York  and  others.  From  an 
order  denying  plaintiff's  motion  for  an  injunction  pendente  lite  and 
permission  to  file  a  bond  therein  nunc  pro  tunc,  he  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  800T£,  J.,  delivered  at  special 
term: 

This  is  a  taxpayer's  action,  seeking  to  restrain  the  New  York  municipal 
civil  service  commission  from  certifying  the  i>ay  roll  of  the  officers  and  nien 
now  detailed  by  the  police  department  to  what  is  known  as  the  sanitary 
squad,  for  the  enforcement,  under  the  direction  of  the  board  of  health,  of  the 
provisions  of  the  Sanitary  Code  and  the  acts  relating  to  tenement  and  lodging 
bouses.  The  question  sought  to  be  raised  is  whether  or  not  the  fltness  of  the 
men  so  detailed  must  be  ascertained  by  special  examination  by  the  civil 
service  board,  as  provided  by  section  296  of  the  consolidation  act  (Laws  1882. 
c.  410),  as  amended  by  chapter  567  of  the  Laws  of  1895.  The  defendants 
contend,  and  I  think  successfully,  that  that  section  must  be  deemed  to  have 
been  repealed,  because  the  subject-matter  thereof  is  revised  and  included 
In  sections  312  and  1324  of  the  Greater  New  York  charter  (Laws  1897,  c.  378). 
which  substantially  re-enact  section  296  of  the  consolidation  act,  as  amended 
by  the  act  of  1895,  with  such  changes  as  to  the  number  of  men  to  be  de- 
tailed for  special  duty  as  were  rendered  necessary  by  the  Increased  area  of 
the  present  city  of  New  York.  The  latter  one  of  those  sections  provides  that 
the  men  to  be  detailed  shall  be  selected  for  their  fltness  for  the  special  work 
required  of  them,  but  leaves  the  determlnatioui  of  that  fltness  to  the  board 
of  police,  instead  of  leaving  it  to  be  ascertained  by  a  special  examination  by 
the  board  of  civil  service  commissioners.  It  is  not  necessary  to  state  at 
length  the  argument  which  leads  to  this  conclusion,  for  even  If  the  plaintiff's 
contention  were  to  be  sustained,  and  it  were  to  be  held  that  a  special 
examination  Is  still  necessary  before  a  detail  could  lawfully  be  made,  still 
the  present  motion  could  not  prevail.  The  men  the  payment  of  whose  sal- 
aries it  is  sought  to  prevent  are  entitled  to  those  salaries,  not  because  they 
are  detailed  to  the  service  of  the  board  of  health,  but  because  they  are 
members  of  the  police  force  of  the  city  of  New  York.    All  the  civil  service 
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commlBSloners  hare  to  ascertain  before  certifying  their  pay  rolls  Is  whether 
or  not  they  have  been  properly  appointed  to  the  police  force.  If  they  have 
been  properly  appointed,  they  are  entitled  to  be  paM  the  salaries  provided  by 
law.  Notwithstanding  their  detail,  whether  properly  made  or  not,  they  still 
remain  members  of  the  police  force,  subject  to  police  discipline,  and  paid 
out  of  moneys  appropriated  for  the  payment  of  salaries  of  the  police  force. 
They  are  bound  to  perform  such  duties  as  are  assigned  to  them,  and,  if  de- 
tailed to  the  sanitary  or  tenement  house  squad,  they  have  no  choice,  except 
to  perform  the  duties  thus  ImpoKed  upon  them.  Even  If  their  assignment  to 
special  duty  Is  Irregular,  that  fiict  does  not  deprive  them  of  their  positions 
as  police  ofBcers,  or  of  the  right  to  rec^ve  their  salaries.  Motion  denied, 
with  $10  costs. 

Argued  before  VAN  BBUNT,  P.  J,,  and  PATTEESON,  O'BBIEN, 
tNGRAHAM,  and  LAUGHLIN,  JJ. 

S.  E.  Fairfield,  for  appellant 
William  B.  Crowell,  for  respondents. 

PEB  ODBIAM.    Order  affirmed,  with  flO  costs  and  disbursements, 
on  the  opinion  of  the  court  below. 


(35  Misc.  Rep.  467.) 

IfBTBOPOIilTAN  TRUST  00.  OF  CITY  OF  NBW  YORK  ▼.  DOLOBVILLB 
BLEGTRIO  LIGHT  A  POWBB  OO.  et  aL 

(Supreme  Court,  Special  Term,  Onondaga  Connty.    July,  1901.) 

1.  Stbbbt  Railways— Trust  Mortoaob— Aftbr-Acquibbd  Propkrtt. 

Laws  1890,  c.  666,  {  60,  authorizes  the  Incorporation  of  electric  light 
companies  by  their  malting,  signing,  and  acknowledging  a  certificate 
Stating  the  objects  of  the  corporation,  etc.,  and  the  name  of  the  town 
and  connty  in  which  the  operations  are  to  be  carried  on,  among  other 
things;  and  thereupon  the  persons  who  signed  the  same,  their  associates 
'  and  successors,  shall  be  a  corporation  by  the  name  so  stated.  HeU,  that 
a  corporation  organised  under  such  statute  had  power  to  execute  a 
trust  mortgage  securing  its  long-term  bonds,  which  would  cover  after, 
acquired  property,  since.  If  such  bonds  w«re  to  become  available  and 
salable  In  the  public  market,  it  was  a  matter  of  public  necessity  that 
they  should  be  secured  by  the  lien  of  a  mortgage  on  the  company's 
extensions  and  new  property. 

X  Same— Attachmbnt— Priorttt  or  Libn— Forbolosurb— Salb  and  Parcels. 
Where,  subsequent  to  the  execution  of  a  trust  mortgage  securing  long- 
term  bonds  by  an  electric  light  company  organized  as  a  corporation 
under  Laws  1890,  c.  566,  §  60,  an  attaching  creditor  of  the  corporation 
levied  on  wire  bought  by  the  corporation  to  extend  Its  line,  but  which 
had  not  yet  been  strung,  the  mortgagre  was  a  superior  Hen  to  the  execu- 
tion subsequently  issued  by  the  judgment  creditor,  but  on  a  sale  of  the 
property  under  foreclosure  the  property  would  be  aold  In  parcels,  and 
the  wire  sold  last 

&  Samb— Tbrms  or  Mortoaoe— CoNSTRucrioir. 

Where  a  mortgage  executed  by  an  electric  light  company  to  secure  Its 
bonds  provided  that  it  should  cover  all  and  singular  the  lands,  tene- 
ments, and  hereditaments,  and  the  entire  property  of  said  electric  light 
company,  the  mortgage  was  sufficient  to  cover  after-acquired  property. 

4  Baue— CoNSTKncTiON  or  Charter — Extension  of  Like. 

Where  the  charter  of  an  electric  light  company  provided  that  Its 
objects  were  to  be  the  manufacture  and  sale  of  electricity  for  light,  heat, 
or  power  in  the  village  of  D.,  in  the  counties  of  H.  and  F.,  of  the  state 
of  New  York,  and  In  other  cities,  villages,  and  towns  In  said  state,  such 
charter  was  sufficiently  broad  to  authorize  the  company  to  extend  Its 
line  Into  an  adjoining  town. 
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and  106  New  Tork  State  Reporter 

Action  by  the  Metropolitan  Trust  Company  of  the  CSty  of  New 
York,  as  trustee,  etc.,  against  the  DolgevUle  Electric  Light  &  Power 
Company  and  others,  for  the  foreclosure  of  a  mortgage. 

Moti(m  to  confirm  the  report  of  a  referee  appointed  to  compute  the  amonnt 
due  upon  a  mortgage  made  by  the  defendant  the  Dolgevllle  Blectrlc  Ligtar 
&  Power  Company  to  the  plaintlfC,  as  trustee,  to  secure  the  payment  of  $50.- 
000  worth  of  Its  30-year  6  per  cent  coupon  bonds,  given  pursuant  to  a  reso- 
lution of  Its  board  of  directors,  and  with  the  written  consult,  to  mortgage, 
of  the  owners  and  holders  of  more  than  two-thirds  of  Its  capital  stock. 
The  mortgage  was  dated  May  1,  1897,  and  was  recorded,  with  the  said  consent, 
as  a  mortgage  of  real  property,  in  the  county  of  Herkimer  July  17.  1897. 
and  in  the  county  of  Fulton  September  20,  1900.  The  bonds  were  negotiated 
by  the  mortgagor  In  1897,  for  value.  The  mortgagor  defaulted  In  the  pay- 
ment of  interest  due  In  1897  and  in  1898,  and  has  continued  In  default.  It 
was  Incorporated  under  the  transportation  corporations  law  (Laws  1S90,  c 
666,  §  60).  Its  certificate  of  Incorporation  contained  the  following  state- 
ments, among  others: 

"Second. — Its  objects  are  to  be  manufacturing  and  using  electricity  for 
producing  light,  heat  or  power  and  in  lighting  streets,  avenues,  public  places 
and  parks,  and  public  and  private  buildings  of  the  village  of  Dolgevllle  in 
Uie  counties  of  Herkimer  and  Fulton,  of  said  state  of  New  York,  and  In 
other  cities,  villages  and  towns  in  said  state,  and  of  selling  such  electricity 
and  the  light,  heat  and  power  produced  therefrom,  as  well  as  manufacturing 
and  using  the  same.     ♦    •    •" 

"Eighth. — The  names  of  the  town  and  county  in  which  the  operations  of 
the  corporation  are  to  be  carried  on  are  the  town  of  Manheim  and  the  county 
of  Herkimer,  New  Tork." 

A  stock  corporation  is  given  power  to  mortgage  by  the  stock  corporation 
law  (Laws  1892,  c.  688,  {  2).  The  granting  clause  of  the  said  mortgage  con- 
veyed: "AH  and  singular  the  lands,  tenements,  and  hereditaments  and  the 
entire  plant  and  property  of  the  said  party  of  the  first  part  [DolgevUle  Elec- 
tric Light  &  Power  Company],  described  as  follows,  viz.:  All  the  dynamos, 
beltings,  wires,  poles.  Insulators,  cross  irons,  lamps,  supplies,  tools,  struc- 
tures, fixtures,  rights  general  and  special,  all  franchises,  and  also  all  lands, 
tenements,  hereditaments  acquired,  and  water  rights  or  water  powers  or 
property  which  may  hereafter  be  acquired,  for  the  purposes  of  the  said  party 
of  the  first  part,  and  all  easements  thereunto  belonging  or  in  any  wine  apper- 
taining; also  all  machines  shops,  buildings,  dams,  water  wheels,  erections, 
and  fixtures  of  any  kind  whatsoever,  leaseholds,  leases,  rights  under  leases 
or  under  contracts,  covenants,  and  agreements,  terms  or  parts  of  terms  now 
held  or  hereafter  to  be  acquired  for  the  use  of  said  company,  or  In  connec- 
tion therewith;  and  also  all  engines,  stock,  and  equipments  now  held  or 
hereafter  to  be  acquired,  and  all  machinery,  poles,  equipments,  fuel,  and 
materials  whatsoev^  now  held  or  hereafter  to  be  acquired;  and  all  other 
property,  real,  personal,  and  mixed,  now  held  or  which  may  hereafter  be 
acquired  for  said  party  of  the  first  part  in  connection  with  its  business  and 
the  operation  and  maintenance  thereof,  or  as  may  be  convenient  or  neces- 
sary for  the  uses  or  purposes  thereof,  and  all  rights,  powers,  privileges,  and 
franchises  now  held  or  to  be  hereafter  acquired  by  the  said  party  of  the 
first  part  connected  with  or  relating  to  the  Dolgevllle  Electric  Light  &  Power 
Company  for  the  uses  or  purposes  thereof,  except  the  franchise  thereof  by 
which  the  same  is  incorporated.  Together  with  all  Improvements  or  addi- 
tions made  or  to  be  made  to  any  or  all  of  said  property  and  estates  and 
their  appurtenances  by  the  said  party  of  the  first  part  or  by  others;  and 
also  all  and  every  other  estate,  right,  title,  and  interest,  property,  or  thing 
which  the  said  party  of  the  first  part  owns  and  holds,  or  may  or  shall  here- 
after acquire,  own,  or  hold,  necessary  or  convenient  for  the  use,  occupation, 
or  enjoyment  of  all  or  any  of  the  said  electric  light  plant,  leases,  and  prop- 
erty, rights,  privileges,  and  franchises,  or  any  part  or  portion  thereof.  To- 
gether with  all  and  singular  the  tenements,  hereditaments,  and  appurtenan- 
ces belonging  to  the  property  hereby  conveyed  or  In  any  wise  thereto  apper- 
taining, and  the  reversions,  remainders,   tolls,   incomes,  rents.   Issues,   and 
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profits  tbereof :  and  also  all  the  estate,  right,  title.  Interest,  property,  posacs- 
slon,  claim,  and  demand  whatsoever,  as  well  In  law  as  In  equity,  of  the 
party  of  the  first  part  of.  In,  and  to  the  same,  and  any  and  every  part 
thereof,  with  the  appurtenances;  and  also  all  and  every  other  estate,  right, 
title,  and  interest,  property,  and  appurtenances  which  the  said  party  of  the 
first  part  may  hereafter  acquire."  On  November  23,  1899,  the  defendant  the 
Commercial  Bank  docketed  a  Judgment  In  Herkimer  county  against  the 
mortgagor,  and  on  the  same  day  issued  execution  thereon  to  the  sheriff,  who 
levied  upon  various  personalty.  Including  the  wire  in  suit,  fle  did  not  sell, 
as  his  proceedings  were  stayed.  The  "adjoining  village''  referred  to  In  the 
opinion  as  the  one  In  stringing  a  power  line  to  which  the  wire  was  to  be 
used  was  Little  Falls,  in  the  county  of  Herkimer.  The  d^endant  James  D. 
Feeter  was  appointed  permanent  receiver  of  the  mortgagor  on  December  26, 
1900,  In  an  action  brought  by  the  people  against  the  mortgagor.  The  sheriff 
was  not  made  a  party  defendant  to  the  present  action.  The  complaint 
herein  was  verified  October  8,  1900.    Judgment  for  plaintiff. 

Parsons,  Shepard  &  Ogden  (Robert  £.  Drake,  of  counsel),  for  plain- 
tiff. 
John  F.  Wilson,  for  defendants  Dolge  and  others. 
McGaire  &  Wood,  for  defendant  Commercial  Hank. 
Myron  G.  Bronner,  for  defendant  Feeter,  receiver. 
W.  &  N.  £.  Kernan,  for  defendant  Walter  N.  Keman. 

HISOOCaK,  J.  This  is  a  motion  to  confirm  the  report  of  the  ref- 
eree appointed  to  compute  the  amount  due  upon  the  bonds  secured 
by  the  mortgage  of  which  foreclosure  is  sought,  and  to  ascertain 
whether  the  defendants,  or  any  of  them,  had  or  claimed  to  have 
some  interest  in  or  lien  upon  the  mortgaged  premises  which  was 
subordinate  to  the  lien  of  the  mortgage  and  other  matters.  The 
main  contest  upon  said  motion,  as  at  the  time  when  the  reference 
was  ordered,  is  whether  the  lien  of  the  plaintiff's  mortgage  or  the 
lien  of  a  judgment  and  levy  secured  by  the  defendant  Commercial 
Bank  is  superior  as  to  certain  personal  property  acquired  after  the 
execution  of  the  mortgage.  This  property  consists  principally,  in 
value,  of  some  wire  purchased  for  the  purpose  of  stringing  a  power 
line  from  the  defendant's  plant  to  an  adjoining  village,  and  which, 
at  the  time  said  bank  secured  its  judgment,  had  not  been  actually 
strung,  but  was  still  in  the  coils.  No  question  is  made,  however, 
that  it  was  obtained  for  the  purpose  mentioned,  and  was  about  to 
be  strung.  I  have  no  doubt  that  the  terms  of  the  mortgage  were 
broad  enough  to  cover  this  property,  and  give  a  lien  upon  it,  when 
it  was  secured,  which  would  be  superior  to  the  lien  of  said  judg- 
ment. Neither  have  I  any  doubt  that  the  powers  of  the  defendant 
under  its  organization  were  broad  enough  to  authorize  its  estab- 
lishing the  additional  line  in  question  into  an  adjoining  town,  as- 
suming that  that  question  can  be  raised  at  all  in  this  proceeding. 
The  controversy,  therefore,  reduces  itself  upon  this  point  to  the 
simple  question  whether  a  corporation  like  the  defendant  can,  if  it 
desires  to,  execute  a  mortgage  which  will  cover  after-acquired  prop- 
erty. I  believe  that  it  can.  It  was  conceded  by  the  judgment  cred- 
itor upon  the  argument  that  a  railroad  corporation  could  give  a 
mortgage  which  would  cover  such  property,  but  a  distinction  was 
sought  between  such  a  corporation  and  the  one  in  question  here. 
It  was  urged  that  the  statutes  governing  railroad  corporations  gave 

71  N.Y.S.— 67     • 
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tiiem  larger  powers  in  this  respect  than  are  given  to  the  defendant. 
Without  recourse  to  any  extended  reasoning,  it  seems  to  me  that  the 
statutes  under  which  the  defendant  was  incorporated  give  sufficient 
power  to  enable  it  to  mortgage  after-acquired  property,  and  in  the 
construction  of  such  statute  substantially  the  same  reasoning  mnst 
prevail  in  favor  of  recognizing  the  necessity  of  such  powers  in  the 
case  of  one  corporation  as  in  the  case  of  the  other.  The  mortgage 
in  question,  as  mnst  generally  happen  in  such  a  case,  was  executed 
to  secure  bonds  running  for  a  long  period  of  time,  and  liable  to  be 
scattered  in  the  hands  of  many  holders.  It  probably  was  executed, 
and  said  bonds  issued  (and  in  most  cases  a  similar  course  would  be 
followed),  for  the  purpose  of  securing  money  with  which  to  build 
and  equip  a  plant.  Every  corporation  of  the  same  class  as  that  to 
which  defendant  belongs  will,  at  least  if  it  is  successful  and  pros- 
perous and  thrifty,  desire  from  time  to  time  to  extend  its  plant, 
purchase  more  modem  machinery,  and  replace  old  and  wom-ont 
construction  with  new  construction.  It  becomes  practically  a  mat- 
ter of  public  necessity  that,  if  bonds  such  as  those  involved  in  this 
action  are  to  be  available  and  merchantable  in  the  public  market, 
they  must  be  secured  through  the  lien  of  a  mortgage  upon  such  ex- 
tensions and  new  property.  No  other  course  is  practicable  if  the 
security  and  standing  of  the  bonds  is  to  be  maintained.  If  this 
course  is  not  allowed,  the  more  prosperous  and  more  progressive  a 
corporation  issuing  the  bonds  becomes,  the  less  valuable  the  security 
of  the  latter  through  interchange  of  old  property  for  new.  While 
it  was  urged  by  the  counsel  for  the  bank  that  the  point  was  not 
expressly  involved  in  some  of  the  cases  cited  by  plaintiff's  counsel, 
the  reasoning  found  in  New  York  Security  Co.  v.  Saratoga  Gas  Ck)., 
88  Hun,  569,  34  N.  Y.  Supp.  890,  seems  to  be  applicable  and  forcible 
There  seems  to  be  no  reasonable  objection  to  following  the  sug- 
gestion made  in  behalf  of  the  judgment  creditor,  that  the  property 
covered  by  the  mortgage  should  be  sold  in  parcels,  the  persontd 
property  in  question  covered  by  the  lien  of  the  judgment  being 
sold  in  a  parcel  by  itself,  and  last;  and  the  judgment  will  so  provide. 
Judgment  accordingly. 


1S5  Misc.  Bep.  476.) 

MIERS  T.  MIBRS. 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1901.) 

Ditobcb—Sbparation— Support— ALnfOHT— Police  Cocrts— JuBiBoicnoir. 

Where  a  wife  brings  an  action  for  separation  and  for  snpport,  and  her 
affldavits  indicate  that  her  husband's  conduct  towards  her  has  Justified 
her  In  leaving  him,  and  entitled  her  to  live  apart  from  him,  the  mie 
that  she  should  apply  to  the  police  courts  for  support  will  not  be  ap- 
plied, since,  under  the  case-made,  she  is  entitled  to  alimony  as  dlstln- 
^isbed  from  mere  support,  and  to  a  counsel  fee  to  prosecute  h^  actiMi; 
which  relief  the  police  courts  have  no  Jurisdiction  to  give. 

Action  by  Lena  Miers  against  Samuel  Miers  for  separatioQ  and 
support.    Motion  for  alimony  and  counsel  fees  granted. 

Alexander  Rosenthal,  for  plaintiff. 
Charles  L.  Hoffman,  for  defendant. 
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BLA27CHARD,  J.    This  is  a  motion  for  counsel  fee  and  alimony 
in  an  action  brought  by  the  wife  against  the  husband  for  separation 
and  support  out  of  his  property.    Thej  intermarried  in  1873.     Eight 
children  have  been  born  of  the  union,  three  of  whom  are  now  de- 
ceased, and  the  fire  remaining  are  self-supporting.    A  score  and  a 
half  of  aflHdavits  are  presented  on  the  motion.    Those  on  the  part 
of  the  wife  reveal  a  story  of  neglect  and  cruelty  by  the  husband, 
beginning  three  or  four  years  after  tiieir  marriage,  and  continuing 
to  a  recent  date,  which  no  wife  should  be  required  to  endure,  and 
no  self-respecting  woman  would  tolerate.    She  alleges  that  her  hus- 
band's business  was  that  of  a  merchant  tailor,  and  during  the  first 
few  years  of  their  married  life  she  worked  with  him,  and  helped 
to  lay  the  foundation  of  his  present  means,  and  that  he  is  a  wealthy 
man,  the  owner  of  real  estate,  and  for  many  years  transacted  a  large 
business,  is  interested  in  local  politics,  and  poses  as  a  rich  and  in- 
fluential citizen,  and  spending  upon  himself  for  his  own  pleasure 
♦10  or  fl5  per  day.    She  specifically  alleges:    That  during  their 
married  life  they  have  moved  upwards  of  30  times,  and  all  the  labor 
of  fixing  up  the  new  home  has  fallen  upon  her.    That  for  25  years, 
although  financially  able  to  do  so,  he  never  kept  a  servant  for  her, 
and  for  years  at  a  time  came  in  and  went  out  of  the  house  without 
speaking  to  her,  and  treating  her  as  a  servant.    In  1877  he  stayed 
away  from  home  three  months  without  provocation,  sending  her 
f7  per  week  for  the  support  of  herself  and  two  children.    In  1893 
he  remained  away  ten  months  without  provocation,  and  sent  her 
f  10  per  week  for  the  support  of  herself  and  five  children.    That 
on  numerous  occasions  he  stayed  away  from  home  for  short  periods, 
such  as  two  weeks,  three  weeks,  and  six  weeks,  going  and  coming 
as  he  liked,  and  from  1897  to  1899  he  never  spoke  to  her.    That  dur- 
ing such  absence  he  lived  at  a  high  rate  and  in  an  expensive  style, 
and  that  he  compelled  her  to  live  in  cheap  apartments,  poorly  fur- 
nished, with  barely  sufficient  money  for  the  meager  necessities  of 
life,  with  very  little  for  clothing,  and  nothing  for  amusement.    That 
he  assaulted  and  struck  her,  and  when  in  April,  1901,  he  reduced 
her  allowance  for  the  household  to  two  dollars  per  week,  she  threw 
herself  on  the  boimty  of  her  married  daughter  and  son-in-law,  and 
abandoned  her  house,  and  went  to  live  with  them.    Some  of  these 
alleged  acts  are  confirmed  by  the  affidavits  of  the  son-in-law,  two 
daughters,  and  others.    The  defendant  interposes  a  general  denial 
to  nearly  all  of  the  allegations  of  the  plaintiff,  and  a  particular 
denial  of  many  of  them.    He  alleges  that  he  has  been  a  kind  hus- 
band and  father,  provided  for  his  family  in  a  liberal  manner,  accord- 
ing to  his  means,  which  he  claims  are  small;   that  his  wife  was 
very  often  out  late  at  night,  and  at  times  remained  out  all  night, 
without  explanation,  and  he  naturally  found  fault  with  such  con- 
3uct;   that  the  only  explanation  he  can  give  for  her  leaving  him 
IS  that  she  might  have  complete  liberty  to  do  as  she  pleased.    In 
the  mass  of  assertion  and  contradiction  before  me  it  is  quite  im- 
possible to  tell  with  accuracy  wherein  lies  the  truth,  and  only  the 
sifting  process  of  a  trial  will  bring  it  to  view.    However,  the  plaintiflE 
is  entitled  to  an  adequate  fee  for  her  counsel,  to  enable  her  to  prop- 
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crly  prepare  for  the  trial  and  present  her  case,  and  to  sni^wrt  notil 
the  trial  shall  determine  her  rights.  This  court  has  in  some  in- 
atances  followed  a  special  term  decision  of  the  superior  court  of 
the  city  of  New  York  (Patton  y.  Patton,  13  Misc.  Rep.  726,  36  N.  T. 
Bupp.  250),  to  the  effect  that  alimony  and  counsel  fee  should  not  be 
granted  in  separation  cases.  The  foundation  of  that  decision  seems 
to  have  been  another  special  term  decision  of  the  same  court.  Bnoff 
T.  Buoff,  35  N.  T.  Bupp.  261.  The  ground  of  this  latter  decision 
seems  to  have  been  that  an  adequate  remedy  exists  by  sanunarr 
application  to  the  police  courts.  Possibly  in  those  cases  ample  re- 
lief could  have  been  afforded  by  those  courts,  but  in  many  cases  the 
relief  which  those  courts  have  the  power  to  give  is  entirely  inade- 
quate. The  remedies  are  not  identical.  The  police  courts  have  no 
authority  to  award  a  counsel  fee  to  the  attorney  for  the  wife  where 
she  is,  in  a  proper  case,  entitled  to  conduct  a  suit  for  a  legal  separa- 
tion. A  wife  may  not  only  be  entitled  to  support  for  herself  and 
children,  but  likewise  to  an  adjudication  of  a  competent  tribunal 
that  she  may  live  separate  and  apart  from  her  husband,  and  without 
molestation  from  him,  where  he  has  given  the  necessary  cause,  and 
in  such  a  case  she  is  undoubtedly  entitled  to  be  furnished  with  the 
means  to  conduct  such  suit.  Again,  the  magistrates'  courts  have 
no  power  to  decree  that  the  husband  shall  support  his  wife,  except 
where  he  abandons  her,  and  in  consequence  she  is  likely  to  become 
a  public  charge.  Greater  New  York  Charter,  §  685.  It  does  not 
cover  the  case  in  which  the  husband,  by  cruel  and  inhuman  treat- 
ment, or  by  a  course  of  conduct  equivalent  thereto,  necessitates  a 
self-respecting  woman  to  leave  him.  There  the  husband  does  not 
abandon  the  wife,  but  the  wife  abandons  the  husband.  In  the  pres- 
ent case  the  course  of  conduct  of  the  husband  was  snch,  in  my 
opinion,  as  to  justify  the  wife  in  leaving  him,  and  the  decisions  cited 
ought  not  to  prevent  justice  from  being  done.  While  they  may  have 
been  correct,  so  far  as  the  facts  therein  presented  are  concerned, 
they  ought  not  to  be  broadened  to  the  extent  of  becoming  a  prin- 
ciple to  be  adopted  in  all  cases  where  alimony  and  counsel  fee  are 
sought  in  an  action  for  separation.  Each  case  should  be  judged 
on  its  own  facts.  In  the  present  case  my  judgment  is  that  the 
plaintiff  should  receive  a  counsel  fee  of  $250  and  alimony  of  fl2 
per  week.    The  motion  is  granted.    Motion  granted. 


(85  Misc.  Rep.  496.) 

HOBTON  V.  EQUITABLE  LIFE  ASSDR  SOa  OF  THE  UNITED  OTATES. 

(Supreme  Oourt,  Special  Term,  New  Tork  Ciounty.    July,  1901.) 

Plbadhto— Mnuoiin>BR— Catjbbs  or  Action. 

Wbere  a  complaint  alleged  In  the  first  count  an  Improper  e$]ectment  of 
plaintilTB  property  from  his  law  office  in  defendant's  buUdlng,  and 
claims  therefor  treble  damages,  and  alleges  in  its  second  count  the  same 
acts  as  done  through  a  conspiracy  between  defendant's  officers  and  a 
third  person,  the  plaintiff's  immediate  lessor,  and  daima  general  dam- 
ages for  such  wrong,  there  Is  but  one  tort  alleged,  vis.  the  onlawfol  In- 
terference with   his  property  and  tenant  rights,  the  cbarga  <rf  con- 
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spiracy  being  snrplnsage,  and,  therefore,  sneh  complaint  woa  not  de- 
murrable for  misjoinder  of  cansea  of  action. 

Action  by  Dudly  R  Horton  against  the  Equitable  Life  Assurance 
Society  of  the  United  States  for  a  wrongful  ejectment  from  the 
building  in  which  plaintiff  was  a  tenant.  Demurrer  to  the  complaint 
overruled. 

Sanford  S.  Gowdey,  for  plaintiff. 

Alexander  &  Ck>]by  (John  A.  Thompson,  of  counsel),  for  defendant. 

BUSSELL,  J.  The  demurrant  asserts  that  the  complaint  is  bad 
for  improper  Joinder  of  two  causes  of  action.  Two  counts  are  set 
forth  in  tiie  complaint.  The  first  avers  the  improper  ejection  of 
plaintiff's  proper^  from  his  law  office  in  the  Equitable  Building, 
New  York  City,  on  the  28th  of  October,  1894,  and  injury  to  such 
property  to  plaintiff's  damage  in  the  sum  of  |250,  with  a  claim 
for  treble  damages,  under  section  654  of  the  Penal  Code,  which  pun- 
ishes willful  injury  to  property  by  fine  and  im{»'isonment,  and  also 
gives  to  the  party  injured  treble  damages,  to  be  recovered  in  a  civil 
action.  The  second  count  reaffirms  the  allegations  in  the  first,  and 
avers  that  the  same  unlawful  act  was  done  through  a  conspiracy 
between  the  officers  of  the  defendant  and  the  lessor  of  the  plaintiff, 
and  also  avers  a  general  injury  to  plaintiff's  business  in  the  sum  of 
15,000. 

From  all  the  facts  stated  in  the  complaint  there  arises  but  one 
cause  of  action.  That  cause  of  action  exists,  if  at  all,  in  consequence 
of  the  unlawful  act  of  the  defendant  by  the  interference  with  his 
property  and  tenant  rights.  But  one  action  could  be  maintained 
by  him  against  this  defendant  for  such  an  injury.  If  the  ejection 
was  wrongful,  the  recovery  could  be  had,  but  that  one  recovery  sat- 
isfies any  claim  for  damages  he  might  have,  so  far  as  the  right  to 
resort  to  an  action  for  such  purpose  may  be  permitted.  A  judg- 
ment based  upon  the  facts  stated  in  the  first  count  would  be  a  bar 
to  the  maintenance  of  the  second  action  upon  the  statements  of  the 
second  count,  llie  reason  forbidding  the  joinder  of  different  claims, 
which  overcomes  the  general  rule  that  it  is  for  the  interest  of  the 
public  to  condense  a  litigation  between  the  same  parties  into  one 
action,  is  that  no  defendant  shall  be  subject  to  the  embarrassment 
and  difficulty  of  meeting  on  the  trial  claims  arising  from  widely 
different  issues,  and  that  the  court  and  jury  shall  not  be  perplexed 
in  the  solution  of  the  matter  at  issue  between  the  parties.  Where, 
however,  but  one  cause  of  action  exists,  which  arises  from  a  single 
transaction,  the  plaintiff  has  in  some  manner  or  form  the  right  to 
present  his  claim  by  way  of  complaint  for  all  the  results  which  may 
by  provision  of  law  ensue.  He  has  a  right  to  all  the  damages  re- 
sulting from  the  wrongful  act.  If  he  claims  damages,  he  must  prove 
them,  whether  he  be  entitled  to  treble  damages  or  not  In  this  re- 
spect the  rule  is  different  here  from  that  of  an  ordinary  action  for 
a  penalty,  where  the  proof  of  the  act  brings,  without  evidence  of 
damages,  the  right  to  recover  the  penalty.  li  the  facts  alleged  to 
sustain  the  cause  of  action  entitle  the  plaintiff  to  recover  treble 
damages,  the  court  may  so  rule  upon  the  trial. 
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It  is  perhaps  difficult  to  see  what  the  allegation  of  the  conspiracj 
is  inserted  for.  If  the  act  was  a  willful  wrong,  it  does  not  add  to 
the  force  of  the  consequences  that  that  wrong  may  have  been  plotted 
with  another,  instead  of  being  the  sole  creation  of  the  one  who  exe- 
cutes. A  willful  act  is  one  which  presumes  that  the  thing  was  done 
in  consequence  of  deliberate  design.  If  that  design  had  been  con- 
fined to  a  mere  wish  or  purpose,  or  a  conspiracy  agreed  upon  with 
another  to  accomplish  the  result,  and  no  overt  act  was  perpetrated 
to  carry  out  that  purpose  or  conspiracy,,  no  injury  came  to  the  plain- 
tiff. Many  of  the  allegations  of  the  complaint  are  mere  statements, 
evidential  in  their  character,  to  justify  the  averment  of  the  facts 
stated.  Whatever  objection  might  be  made  to  them  upon  a  proper 
motion,  or  whatever  objection  may  be  made  upon  the  trial  to  the 
recovery  of  treble  or  punitive  damages,  is  not  the  question  for  solu- 
tion here. 

I  hold  that  two  different  causes  of  action  are  not  improperly  joined 
in  the  complaint,  and  therefore  overrule  the  demurrer,  with  costs, 
and  leave  to  answer  on  the  payment  of  costs.  Demurrer  overroled, 
with  costs;  leave  to  answer  on  payment  of  costs. 


(36  Misc.  Bep.  601.) 

MERTENS  et  aL  v.  WAKEFIELD  et  aL 
(Supreme  Court,  Special  Term,  Onondaga  County.    July,  1901.) 

1.  MOBTGAOES— ASSIONHENT  BT  MoBTOAOOR   AFTEB   PaTMKHT — ESTOPPBU 

Where  a  wife  mortgages  property  given  her  by  her  husband,  tbere- 
after  reconveys  it  to  him  by  warranty  deed  on  his  promise,  subsequently 
executed,  to  will  her  a  life  estate  In  all  his  property,  provided  she  pays 
the  liens  on  his  real  estate,  and  after  paying  the  bond  and  mortgage, 
and  taking  an  assignment  of  them  after  the  husband's  death,  the  wife 
assigned  them,  and  thereafter  Induced  another  to  buy  them  of  her  as- 
signee for  her  advantage,  the  purchaser  may  enforce  them  against  her  life 
estate,  she  having  estopped  herself  from  denying  their  validity:  but  the 
purchaser  cannot  enforce  them  against  the  heirs  or  executors  of  her  hus- 
band, the  wife  having  become  as  to  them  the  principal  debtor  and 
having  paid  the  debt 

2.  Assignment  op  Mobtoagb  EqniTns — Eqcitieb  against  Assioror. 

An  assignee  of  a  mortgage  takes  it  subject  not  only  to  all  equities 
of  the  parties  to  it,  but  to  equities  which  third  persons  could  enforce 
against  the  assignor. 

t.  WlTNESSBS— TbSTIMOHT  OP  ATTORNEY  AS  TO   COMMUKICATIOHS  BT  CliIBST. 

Where  a  husband  gave  property  to  his  wife,  which  she  mortgaged, 
and  thereafter  reconveyed  to  the  husband  on  his  promise  to  provide  for 
ber  by  will,  In  a  subsequent  action  by  the  assignee  of  the  mortgage  to 
foreclose  the  same  after  the  husband's  death,  testimony  of  the  husband's 
attorney  and  executor  as  to  the  facts  of  the  transaction  between  the 
husband  and  wife  when  she  reconveyed  on  his  promise  to  provide  for 
her  by  will  is  not  excluded  by  Code  Civ.  Proc.  §  835,  declaring  that  an 
attorney  at  law  shall  not  be  allowed  to  disclose  a  communication  made 
to  him  by  his  client,  etc. 
4  Baub— Tbansaction  with  Dbobdbht. 

Such  attorney's  evidence  was  not  objectionable  and  inadmissible  un- 
der Code  Civ.  Proc.  S  829,  declaring  that  a  party  interested  In  the  event 
or  a  person  from,  through,  or  under  whom  such  a  party  or  Interested 
person  derives  bis  Interest  or  title  by  assignment  or  otherwise,  shall  not 
be  examined  in  his  own  behalf  or  in  behalf  of  the  party  succeeding  to 
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his  Interest  against  the  executor,  administrator,  or  surylvor  of  a  de- 
ceased person,  etc.,  concerning  any  personal  transaction  or  communica- 
tion between  witness  and  a  deceased  person,  etc. 
fi.  Baub— Absbncb  or  Party. 

Neither  was  such  testimony  inadmissible  because  the  plaintiff  In  tba 
foreclosure  action,  who  was  the  wife's  assignee,  was  not  present  at  the 
transaction  when  the  statement  was  made. 

Action  by  Jacob  M.  Mertens  and  others,  ae  execators  and  trus- 
tees of  Alexander  Dissel,  deceased,  against  Emma  J.  Wakefield  and 
others,  to  foreclose  the  mortgage.    Judgment  for  plaintiffs. 

G.  R  &  0.  C.  Cook,  for  plaintiffs. 

McGregor  &  Mclntyre,  for  Walter  S.  McGregor,  as  executor,  etc. 

Jenney  &  Jenney,  for  defendants  Mary  0.  Titus  and  others,  infants. 

ANDREWS,  J.  On  December  9,  1889,  Robert  A.  Titus  was  one 
of  the  ti'ustees  of  the  estate  of  Alexander  Dissel,  deceased.  He 
was  also  the  owner  of  lot  No.  1  in  block  No.  37  in  the  city  of  Syra- 
cuse. Upon  that  day,  for  the  expressed  consideration  of  one  dol- 
lar, he  conveyed  the  said  lot  to  his  wife.  Upon  the  same  day  Mr. 
Titus  and  his  wife  gave  a  bond  to  the  father  of  the  former,  Silas 
Titus,  for  the  sum  of  f2,500,  secured  by  a  mortgage  upon  the  same 
property.  Silas  Titus  appears  to  have  paid  nothing  therefor,  but 
he  immediately  thereafter  assigned  such  bond  and  mortgage  to  Alex- 
ander Dissel,  Jacob  M.  Mertens,  Robert  A.  Titus,  and  John  Mc- 
Carthy, as  executors  and  trustees  of  the  Dissel  estate.  The  latter 
gave  a  check  upon  the  First  National  Bank  of  Syracuse  for  the  sum 
of  f2,500  to  the  order  of  Emma  J.  Titus.  This  check  was  indorsed 
by  her,  and  handed  to  her  husband,  Robert  A.  Titus.  He  took  the 
same  to  the  Trust  &  Deposit  Company  of  Onondaga,  and  deposited 
it  to  his  individual  credit.  Robert  A.  Titus  died  on  or  about  Sep- 
tember 17,  1892.  At  this  time  he  was  carrying  life  insurance  to 
the  amount  of  |15,000,  ^,000  of  which  was  payable  to  his  estate, 
and  the  balance,  to  his  wife.  On  the  evening  before  his  death  he 
requested  her  to  reconvey  the  property  to  him,  and  to  apply  the 
life  insurance  coming  to  her  to  the  payment  of  the  mortgage  liens 
upon  it  and  other  lands.  If  she  would  do  so,  he  promised  to  give 
her  by  will,  for  life,  all  his  real  and  personal  estate.  She  accepted 
the  proposition,  at  once  reconveyed  to  him  by  warranty  deed,  in 
consideration,  as  expressed,  of  "one  dollar  and  other  good  and  valu- 
able considerations,"  the  lot  in  question;  and  he,  in  turn,  executed 
such  a  will  as  he  had  agreed.  On  February  25,  1893,  Mrs.  Titus, 
now  remarried,  and  known  as  Mrs.  Wakefield,  paid  to  Mr.  Mertens, 
one  of  the  trustees  of  the  Dissel  estate,  out  of  the  insurance  moneys 
which  she  had  then  received,  f6,000.  This  sum  included  the  entire 
amount  that  was  due  upon  the  mortgage,  and  also  a  certain  amount 
upon  other  indebtedness.  Upon  receiving  the  payment,  Mr.  Mertens 
gave  to  Mrs.  Titus  a  receipt,  stating  that  he  had  received  f6,000 
to  apply  on  bond  and  mortgage  to  Alexander  Dissel  and  others,  as 
trustees;  and  also  delivered  to  her  an  assignment  of  this  same 
bond  and  mortgage.  This  bond  and  mortgage  Mrs.  Titus  held  until 
April  4,  1894,  when  she  assigned  the  same  to  Nathan  Jacobson.    A 
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few  days  later  she  came  to  Mr.  Mertens,  and  told  him  that  the 
Dissel  estate  held  other  mortgagee  upon  which  the  Titns  eatate 
was  liable;  said  that  she  desired  to  have  all  of  these  mortgages 
held  by  one  person,  and  asked  him  to  buy  the  bond  and  mortgage 
of  Dr.  Jacobson.  .  Mr.  Mertens  finally  consented,  gave  her  the  amount 
due  thereon,  and  she  thereupon  delivered  that  amount  to  Dr.  Jacob- 
son,  and  obtained  from  him  an  assignment  of  the  securities  to  the 
Dissel  estate.  It  is  this  mortgage,  so  held,  which  it  is  now  sought 
to  foreclose.  Mr.  McGregor,  as  one  of  the  executors  of  the  eatate 
of  Bobert  A.  Titus,  appears  and  answers,  alleging  that  the  pay- 
ment made  by  Mrs.  Titus  to  the  trustees  of  the  Dise^  estate  on  the 
26th  day  of  February,  1893,  satisfied  and  extinguished  the  mortgage 
in  question,  and  that  it  had  thereafter  no  force  and  effect.  The  four 
minor  children  of  Mr.  Titus  also  apoear  by  Alexander  Jenney,  as 
their  q[>ecial  guardian,  and  submit  their  rights  to  the  court. 

The  proposition  that,  where  a  mortgage  executed  to  secure  a 
specific  debt  is  once  paid,  it  is  dead  for  all  purposes,  and  cannot 
be  revived  to  secure  a  new  obligation  as  against  those  whose  rights 
have  intervened,  is  too  well  settled  to  require  the  citation  of  au- 
thorities. It  is  also  equally  well  settled  that  while,  on  the  one 
hand,  a  written  document  purporting  to  be  a  discharge  of  a  mort- 
gage may,  nnder  some  circumstances,  have  the  effect  of  an  assign- 
ment, so,  on  the  other,  a  conveyance  in  the  form  of  an  assignment 
may  operate  as  a  satisfaction.  This  is  a  matter  in  which  the  form 
of  the  conveyance  is  not  a  decisive  test,  and  a  court  of  equity  will 
go  behind  the  form  to  r^ach  the  substantial  merits  of  the  case.  Byer 
V.  Gass,  130  Mass.  227.  Whether,  as  is  said  by  Chief  Justice  Shaw, 
a  given  transaction  shall  be  held,  in  legal  effect,  to  operate  as  a 
payment  and  discharge,  which  extinguishes  the  mortgage,  or  as  an 
assignment,  which  preserves  and  keeps  it  on  foot,  does  not  so  much 
depend  upon  the  form  of  words  uspd  as  upon  the  relations  subsist- 
ing between  the  parties  advancing  the  money  and  the  party  exe- 
cuting the  transfer  or  release,  and  their  relative  duties.  Brown  v. 
Lapham,  3  Cush.  551.  The  general  principle  cannot  be  better  stated 
than  in  the  words  used  by  tiie  chief  justice  in  the  case  last  cited: 

"If  the  money  is  advanced  by  one  whose  duty  It  la,  by  contract  or  other- 
wise, to  pay  and  cancel  the  mortgage,  and  relieve  the  mortgaged  premises 
of  the  lien, — a  duty  in  the  proper  performance  of  which  others  have  an  in- 
terest,— it  shall  be  held  to  be  a  release,  and  not  an  assignment,  although  in 
form  it  purports  to  be  an  assignment.  When  no  such  controlling  obligatimi 
or  duty  exists,  such  an  assignment  shall  be  held  to  constitute  an  extinguish- 
ment or  an  assignment,  according  to  the  intent  of  the  parties;  and  their 
respective  interests  In  the  subject  win  have  a  strong  be&ring  upon  the 
question  of  such  Intent" 

Illustrations  of  these  rules  are  found  in  many  cases.  If,  for  in- 
stance, a  grantee  who  has  taken  lands  expressly  subject  to  a  mort- 
gage, which  he  covenants  to  pay,  does  pay  the  amount  due,  and 
then  takes  an  assignment  to  himself,  the  mortgage  will  be  deemed 
paid  as  regards  those  who  have  an  interest  in  the  performance  of 
such  duty.  It  was  so  held  in  Carlton  v.  Jackson,  121  Mass.  592, 
where  it  was  said  that  "the  rule  applies  that,  when  the  money  is 
paid  by  one  whose  duty  it  is  by  contract  or  otherwise  to  pay  the 
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mortgage,  it  is  a  release,  though  in  form  it  pnrportB  to  be  an  as- 
signment." Snch  was  the  case  of  Barnham  v.  Dorr,  T2  Me.  19S, 
where  the  language  of  Judge  Shaw  was  quoted  with  approval. 
Suuh,  also,  was  the  case  of  Clay  v.  Banks,  71  Qa.  363,  where  the 
same  language  is  again  qnoted  and  approved.  The  same  rule  had 
been  enforced  in  the  courts  of  this  state.  In  Elj  t.  McNight,  30 
How.  Frac.  97,  the  headnote  states  that: 

"Where  a  mortgagw  coBirejm  the  premlsee  mortgaged  to  a  purchaser  under 
an  agreement  that  the  latter  shall  pay  the  mortgage  as  a  part  of  the  consid- 
eration for  the  premises  purchased,  and,  Instead  of  paying  the  mortgage, 
the  purchaser  takes  an  assignment  of  It,  with  the  accompanying  bond,  to 
himself,  and  subsequently  assigns  the  same  to  a  third  person,  who  sues  the 
mortgagor  npon  the  bond,  the  action  cannot  be  sustained.  As  between  the 
mortgagor  and  the  pmrchaser,  the  agreement  operates  to  discharge  the  mort- 
gage debt" 

And  the  same  rale  is  laid  down  in  Kellogg  t.  Ames,  41  Barb.  218. 
A  similar  illustration  is  found  in  the  doctrine  that  a  grantor  who 
covenants  against  incumbrances,  and  who  subsequently  pays  off  the 
mortgage  ecisting  at  the  time  of  the  conveyance,  cannot,  by  taking 
an  assignment  to  himself,  keep  the  security  alive.  Wadsworth  v. 
Williams,  100  Mass.  126;  Stoddard  v.  Botton,  5  Bosw.  378;  Mickles 
V.  Dillaye,  15  Hun,  296;  Mickles  v.  Townsend,  18  TS.  Y.  575.  So 
a  person  who,  with  the  funds  of  a  mortgagor,  and  as  his  agent,  pays 
a  mortgage,  cannot  enforce  the  security,  even  if  he  has  it  assigned 
to  himself.  The  assignment  will  be  treated  as  a  satisfaction.  Siep- 
herd  v.  McClain,  18  N.  J.  Eq.  128. 

nhistrations  of  the  exception  suggested  by  Judge  Shaw  to  the 
first  portion  of  the  mle  above  quoted  that  it  applies  only  when  oth- 
ers have  an  interest  in  its  application  may  be  fonnd  in  certain  New 
York  cases.  As  is  said  by  Judge  Rapallo  in  Hubbell  v.  Blakeslee, 
71  N.  Y.  63,  even  in  case  the  creditor  makes  the  payment  out  of  his 
own  means,  yet  "if,  at  the  time  of  the  payment,  it  was  agreed  that 
the  mortgage  should  not  be  extinguished,  but  should  be  kept  alive, 
and  be  transferred  to  another  cr^itor  of  the  mortgagor,  and  pay- 
ment was  made  and  received  on  that  condition,  the  agreement  would 
have  been  valid,  and  such  a  payment  would  not  extinguish  the  mort- 
gage, and  the  creditor  to  whom  the  mortgage  was  assigned  in  pur- 
suance of  such  an  arrangement  could  enforce  it.  No  one  is  injured 
by  such  a  transaction.  The  debtor  could  make  the  payment  for 
account  of  the  creditor  to  whom  he  desired  the  mortgage  assigned, 
and  the  creditor  could  ratify  the  transaction  by  accepting  the  as- 
signment. The  result  is  the  same  as  if  the  creditor  had  himself 
purchased  the  mortgage  with  means  furnished  by  his  debtor."  "No 
one  is  injured  by  such  a  transaction."  In  that  phrase  is  the  key  to 
snch  cases  as  Hubbell  v.  Blakeslee.  The  mortgagor  has  the  right 
to  pay  any  creditor.  A  creditor  so  ptiid  has  the  right  to  use  the 
money  received  in  the  purchase  of  a  mortgage  upon  the  property 
of  his  debtor,  l^is,  in  effect,  is  what  has  been  done,  and  of  such 
acts  no  one  can  complain. 

Illustrations  of  the  second  branch  of  the  mle,  namely,  that,  where 
no  duty  exists  to  pay  a  mortgage,  an  assignment  shall  be  held  to 
constitute  an  extinguishment  or  assignment,  according  to  the  in- 
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tent  of  the  parties,  are  also  numerous.  One  will  be  found  in  Bjer 
V.  Gass,  130  Mass.  227,  cited  above.  Another  is  Huntley  v.  KeVoir, 
66  Hun,  291,  20  N.  Y.  Supp.  920,  where  Judge  Martin,  in  samming 
up  the  case,  says: 

"Assuming,  as  we  must,  the  principle  established  by  the  cases  cited,  it 
follows  that  Huntley  was  in  no  way  boond  to  pay  the  mortgage  debt  in  ex- 
oneration of  the  land  which  was  the  primary  fund  for  its  payment,  and 
therefore  the  defendant  ReVolr,  as  Judgment  creditor,  bad  no  right  to  in- 
sist that  the  payment  was  in  satisfaction  of  the  mortgage,  when  it  clearly 
appeared  that  it  was  not  the  Intention  of  the  parties  to  that  transaction. 
It  is  only  where  the  person  paying  the  mortgage  debt  is  the  principal  and 
primary  debtor,  and  is  liable  personally  and  primarily  for  the  debt  secured, 
that  he  cannot  prevent  the  incumbrance  from  merging  where  an  assignmoit 
is  taken  to  a  third  person  for  his  b«ieflt." 

Another  well-established  rule  is  of  importance  in  the  case  at  bar. 
An  assignee  of  a  mortgage  takes  it  not  only  subject  to  all  the  equi- 
ties existing  between  the  parties  to  the  instrument,  but  to  the  equi- 
ties which  tiiird  persons  could  enforce  against  the  assignor.  Greene 
V.  Wamick,  64  N.  Y.  220;  Ely  v.  McNight,  30  How.  Prac.  97;  Kel- 
logg V.  Ames,  41  Barb.  218;  Cutts  v.  Guild,  57  N.  Y.  229.  There- 
fore, whether,  in  this  case,  ■  Mr.  Mertens  purchased  the  mortgage 
in  question  in  good  faith  or  bad  faith,  whether  he  paid  considera- 
tion for  it  or  paid  no  consideration,  is  immaterial.  He  takes  it  sub- 
ject not  only  to  the  equities  existing  between  the  parties  to  the  in- 
strument, but  to  any.  equities  which  may  exist  in  favor  of  the  heirs 
of  Bobert  A.  Titus,  or  in  favor  of  his  executors,  against  the  assignor. 
If  Mrs.  Titus  could  not  enforce  it  against  them,  he  cannot  Nor 
can  he  take  advantage  here,  so  far  as  these  heirs  and  executors  are 
concerned,  of  any  false  representations  or  statements  which  she  may 
have  made.  So  far  as  she  herself  is  concerned,  the  rule  is  not  the 
same.  Independently  of  all  other  questions,  if  she  has  any  interest 
in  the  land,  the  mortgage  may  be  foreclosed  to  the  extent  of  that 
interest.  She,  having  assigned  it,  having  tacitly  represented  that 
it  was  a  valid  and  subsisting  instrument,  is  estopped  from  insisting 
that  it  has  been  paid.  Kellogg  v.  Ames,  41  N.  Y.  259;  Powell  v. 
Smith,  30  Mich.  451.  But  as  to  the  heirs  of  Bobert  A.  Titus,  whose 
property  the  land  is,  subject  to  the  life  estate  of  their  mother,  and 
as  to  bis  executors,  against  whom  a  judgment  for  deficiency  is  asked, 
I  most  hold  that  the  mortgage  is  paid.  In  every  w^ay  the  duty  to 
make  this  payment  was  imposed  upon  Mrs.  Titus.  She  was,  in  the 
first  place,  one  of  the  original  obligors.  It  may  be,  as  is  insisted 
by  the  plaintiffs,  that,  as  between  her  husband  and  herself,  she  was 
really  a  surety,  and  that  equitably  he,  having  received  the  proceeds, 
should  pay  the  indebtedness.  It  would  be  difficult  to  sustain  such 
a  finding  in  view  of  the  fact  that  the  real  estate  itself  was  conveyed 
to  her  apparently  for  a  nominal  consideration,  and  that  a  portion, 
at  least,  of  the  {2,500  seems  to  have  been  spent  on  its  improvement. 
But  assuming,  for  the  purposes  of  the  argument,  that  it  be  so,  still 
this  relationship  of  principal  and  surety  certainly  ceased  when  she 
agreed  with  her  husband,  in  consideration  of  his  making  a  will  in 
her  favor,  to  deed  the  property  back  to  him,  and  to  -psij  out  of  in- 
surance moneys  coming  to  her  the  incumbrances  upon  it.    It  just 
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as  certainly  ceaeed  when  she  conveyed  the  property  to  him  in  pur- 
suance of  tine  arrangement  by  a  warranty  deed.  By  reason  of  these 
transactions,  if  not  before,  she  became  liable,  in  the  first  instance, 
to  pay  this  indebtedness.  It  was  her  duty  to  do  so,  and  her  hus- 
band, his  heirs  and  executors,  became  interested  in  the  performance 
by  her  of  such  duty.  Under  these  circumstances,  in  view  of  the  au- 
thorities which  have  been  cited,  she  clearly  could  not  take  an  as- 
signment of  this  bond  and  mortgage,  and  preserve  them  as  subsist- 
mg  securities  against  her  husband's  estate.  Althon^  she  did  so 
in  form,  the  law  holds  the  form  of  the  transaction  to  be  imma- 
terial. It  must  be  assumed  that  she  did  what  she  should  have  done. 
%e  paid  the  debt.  The  mortgage  ceased  to  exist,  and,  as  against  the 
other  parties  whose  rights  had  intervened,  she  could  not  resusci- 
tate it 

The  facts  as  to  the  transaction  between  her  husband  and  herself 
depend  upon  the  evidence  of  Mr.  McGregor,  who  was  executor  of 
her  husband's  estate  and  was  also  his  attorney.  Under  the  circum- 
stances disclosed,  his  evidence  was  not  incompetent  under  section 
835  of  the  Code  of  Civil  Procedure  Hebbard  v.  Haughian,  70  N. 
Y.  54;  Britton  v.  Lorenz,  45  N.  Y.  51;  Brennan  v.  Hall,  131  N.  Y. 
160,  29  N.  E.  1009;  Hurlburt  v.  Hurlburt,  128  N.  Y.  420,  28  N.  E. 
651.  Nor  does  he  testify  in  his  own  behalf  and  interest  in  such  a 
sense  that  his  evidence  is  incompetent  under  section  829  of  the  Code 
of  Civil  Procedure.  In  re  Qagan's  Will  (Sur.)  20  N.  Y.  Supp.  426; 
Id.  (Sup.)  21  N.  Y.  Supp.  350;  Martin  v.  Hillen,  142  N.  Y.  140,  36 
N.  E.  803.  Nor  was  his  evidence  incompetent  for  the  reason  that 
it  was  in  regard  to  the  transaction  which  took  place  between  Mr. 
and  Mrs.  Titus  in  the  absence  of  the  plaintiff.  It  was  competent 
as  tending  to  show  the  relations  between  the  husband  and  wife, 
and  the  fact  that,  as  between  them,  the  obligation  to  pay  the  mort- 
gage rested  upon  the  latter.  I  am  therefore  of  the  opinion  that,  as 
against  the  heirs  and  executors  of  Mr.  Titus,  this  action  must  fail, 
but  that  the  foreclosure  may  proceed  in  so  far  as  it  affects  the  life 
estate  of  Mrs.  Titus  and  the  judgment  demanded  against  her.  Find- 
ings may  be  prepared  in  accordance  with  these  views,  and  upon  the 
settlement  of  such  findings  the  question  of  costs  will  be  considered. 

Ordered  accordingly. 


(64  App.  Dlv.  209.) 

PEOPLE  ex  reL  BLLBTT  v.  FLOOD  et  al.,  Fire  OommlssIonerB. 

(Supreme  Conrt,  Appellate  Division,  Third  Department    September  4,  ISOl.) 

1.  Municipal   ConpoRATioNB— Fibe   Defabtkbht— Emoimebrb— Subfesbion  — 
Board  of  Cohkissionbrs — Review— Certiorari. 

Laws  1894,  c.  615,  i  164,  provides  that  each  fireman  and  the  chief 
and  assistant  engineers  shall  bold  ofSce  duriog  good  Iiehavior,  or  until 
the  board  of  fire  commissioners  shall  decide  that  he  is  incompetent,  and 
for  such  reason  cause  his  removal.  Section  166  provides  that,  on  charges 
being  preferred,  any  one  of  the  board  may  suspend  any  member  of  the 
department  from  service  until  the  board  shall  convene,  and  take  action 
in  tiie  matter;  such  member,  however,  not  to  remain  suspended  for  a 
longer  period  than  30  days  without  an  opportunity  of  being  heard  in  his 
own  defense,  and  on  hearing  the  proofs  a  majority  of  the  bonrd  may 
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discharge  or  restore  sncb  member,  In  accordance  with  their  decision. 
Had,  that  the  proceedings  of  the  board  contemplated  by  the  statnte 
were  Jndlcial  in  nature^  and  hence  coold  be  reviewed  bT  cwdorarL 
t>  Sake— Hbabin<] — Codnbbl. 

Under  such  statute,  an  assistant  engineer  of  the  department  is  entitled 
to  be  represented  by  counsel  on  a  hearing  as  to  his  official  misconduct 
before  the  board  of  commisslonera. 

Certiorari  by  the  people,  on  the  relation  of  Will  Y.  Ellett,  against 
Frank  H.  Flood  and  others,  as  fire  commissioners  of  the  city  of 
Elmira,  to  review  certain  proceedings  of  defendants.    Beversed. 

The  relator  was  a  member  of  the  fire  department  of  the  city  of  EUmlra, 
and  one  of  the  assistant  engineers  thereof.  He  was  tilso  superintendent  of 
the  fire  alarm  telegraph.  The  respondents  were  the  fire  commissioners  of 
such  department  Charges  of  misconduct  were  preferred  against  the  relator 
by  Commissioner  Cotton,  one  of  which,  among  several  others,  was  that  he 
was  Intoxicated  while  on  duty  upon  the  11th  of  February,  1901.  Such  char- 
ges were,  npon  notice  to  him,  brought  to  a  bearing  before  the  Are  comnals- 
sloners,  and  by  the  rote  of  two  of  them,  viz.  Cotton  and  La  France,  he  was 
found  guilty  of  being  intoxicated,  as  charged,  and  was  reduced  from  his  said 
offices  of  assistant  engineer  and  superintendent  to  the  position  of  hoseman 
In  such  department.  At  the  commencement  of  the  hearing,  the  relator 
claimed  the  right  to  be  represented  by  counsel,  and  asked  that  Mr.  Stanch- 
field  be  permitted  to  appear  and  act  for  him  as  such  during  the  trial.  Tills 
claim  was  rejected  by  the  commissioners.  The  relator  was  required  to  pro- 
ceed to  trial  without  counsel,  and  Mr.  Stanchfleld  was  required  to  leave  tlie 
room.  The  case  now  comes  into  this  court  upon  a  writ  of  certiorari  to  re- 
view the  proceedings  of  the  commissioners  npon  snch  hearing,  and  several 
grounds  of  error  are  assigned  for  which  a  reversal  of  their  decision  la  aaked. 

Argued  before  PARKEB,  P.  J.,  and  SdJTH,  KBIiLOOa,  ED- 
WARDS, and  CHASE,  JJ. 

Frederick  Collin,  for  relator. 
Thomas  F.  Fennell,  for  respondents. 

PARKER,  P.  J.  By  the  charter  of  the  city  of  Elmira  (Aapter 
615,  Laws  1894)  the  board  of  fire  commissioners  appoints  the  flre- 
niien  of  the  fire  department  of  the  city,  also  the  chief  engineer  and 
such  assistant  engineers  as  it  deems  necessary.  Snch  appointments, 
however,  require  the  unanimous  action  of  the  board.  Section  164. 
Such  section  further  provides  that  each  fireman  and  the  chief  and 
assistant  engineers  may  hold  his  ofiSce  during  good  behavior,  or  until 
the  board  shall  decide  that  he  is  incompetent  or  inefficient,  and 
for  snch  reason  causes  his  removal.  Such  decision  also  requires  the 
unanimous  vote  of  the  board.  The  section  further  provides  that  "in 
case  of  misconduct  on  the  part  of  such  chief  engineer  or  flronan, 
then  he  may  be  removed  by  the  decision  of  a  majority  of  the  said 
board,  as  hereinafter  provided."  Section  165,  in  substance,  pro- 
vides that,  upon  charges  being  preferred,  any  one  of  the  board  of 
fire  commissioners  or  the  chief  engineer  may  suspend  any  mranber 
of  the  department  from  service  until  the  board  shall  convene  and 
take  action  in  the  matter:  provided,  however,  that  such  member 
shall  not  remain  so  suspended  for  a  longer  period  than  30  days 
without  an  opportunity  of  being  beard  in  his  own  defense;  and, 
npon  hearing  the  proofs  in  the  case,  a  majority  of  such  commission- 
ers may  discharge  or  restore  such  member,  in  accordance  with  the 
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decision  of  the  majority  of  such  board  thereon.  Under  this  statute, 
the  relator  was  evidently  entitled  to  hold  his  office  of  assistant  en- 
gineer unless  removed  for  incapacity  by  the  unanimous  vote  of  the 
board  of  commissioners,  or  until  a  majority  of  such  board  had  de- 
termined that  he  was  guilty  of  the  misconduct  charged,  after  notice 
to  him,  and  after  hearing  the  proofs  offered  both  for  and  against 
him.  By  such  statute,  he  could  be  removed  for  moaconduct  only  after 
he  was  given  an  opportunity  of  making  his  defense.  Clearly,  the 
proceeding  contemplated  by  that  statute  was  one  judicial  in  its  char- 
acter. The  commissioners  had  no  arbitrary  power  of  removal.  They 
must  determine  upon  the  proofs  whether  or  not  the  misconduct 
charged  had  been  committed,  and  thus  their  action  became  judicial 
in  its  nature,  and  could  be  reviewed  by  a  writ  of  certiorari.  People 
ex  rel.  Kennedy  v.  Brady,  166  N.  Y.  47,  59  N.  E.  701.  In  the  Nichols 
Case,  79  N.  Y.  582,  it  was  held  that,  under  a  statute  which  author- 
ized the  mayor  of  New  York  City  to  remove  a  police  commissioner 
"for  canse  >and  after  opportunity  to  be  heard,"  the  proceeding  so 
given  was  a  judicial  one,  and  therefore  subject  to  review  by  cer- 
tiorari; and  clearly,  if  under  such  a  i^brase  it  be  considered  that 
the  statute  secured  to  the  relator  in  that  case  a  hearing  judicial 
in  its  nature,  it  cannot  be  doubted  that  the  phraseology  of  the  stat- 
ute under  which  these  respondents  acted  secured  to  the  relator  in 
this  case  a  similar  hearing.  It  was  also  held  in  that  case  that  the 
relator  was  entitled,  not  only  to  such  a  hearing,  but  that  he  was 
entitled  to  defend  by  counsel.  In  People  v.  Keeler,  99  N.  Y.  485, 
2  N.  E.  615,  52  Am.  Rep.  49,  it  is  said  that  the  provision  of  the 
state  constitution  (Const.  1846,  art  1,  §  6)  securing  to  the  accused 
in  any  trial  in  any  court  whatever  the  right  to  appear  and  defend 
in  person  and  with  counsel,  as  in  civil  actions,  has  been  held  to 
apply  .to  proceedings  similar  to  this  one;  and  the  Nichols  Case  was 
cited  and  approved  as  authority  for  that  proposition.  Bee,  also, 
People  V.  Hannan,  56  Hun,  469,  10  N.  Y.  Supp.  71.  These  authori- 
ties seem  to  be  conclusive  upon  this  question,  and,  without  further 
discussion,  to  lead  to  the  conclusion  that  the  board  of  commissioners 
erred  in  overruling  the  relator's  application  to  defend  by  counsel. 
The  opportunity  to  defend,  to  which  he  was  entitled,  has  never  been 
allowed  him,  and  hence  he  has  been  unlawfully  removed  from  his 
office.  This  condusion  renders  it  unnecessary  to  consider  the  other 
objections  raised  by  the  relator.  The  determination  of  the  conunis- 
sioners  must  be  reversed,  with  fSO  costs  and  disbursements,  and 
the  relator  reinstated.    All  concur. 


(88  M!8C.  Kep.  489.) 

ISBLIN   et  al.  t.   GOLDSTEIN  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    3nly,  1901.) 

1.  Cbbditor'8  Sorr— Fraudulent  Prefekbncb— Evidekcb. 

On  November  4,  1895,  a  falling  debtor  assigned  accounts  owing  him  to 
tbe  amount  of  $20,000,  being  all  that  he  had  of  value,  and  on  the  next 
business  day  confessed  Judgments  In  favor  of  his  sister-ln-law  for  $2,000, 
and  his  brother-in-law  for  nearly  $8,000,  on  which  judgments  speedy 
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executions  were  issued,  and  bis  buBlness  sold  ont  ttiereoiider.  On  tbe 
same  day  lie  drew  lils  balance  of  cash  in  bank  of  $1,8«I0,  by  whicli  he 
denuded  hlmsdf  of  his  entire  property,  leaving  his  general  creditors  for 
merchandise  entirely  unpaid.  In  an  action  by  creditors  to  set  aside 
such  conveyances,  while  admitting  that  he  kept  the  usual  books  of 
account,  he  refused  to  give  even  a  plausible  explanation  of  what  had 
become  of  them,  nor  was  there  any  evidence  that  the  books  showed  any 
entries  of  the  receipt  of  such  sums  claimed  to  have  been  loaned  to  him 
by  his  fkther-In-law,  his  sisteiv in-law,  and  his  brother-lu-law,  to  repay 
which  it  was  alleged  the  conveyances  were  made.  Beld,  that  the  facts 
and  circumstances  sufficiently  showed  that  the  transfer  was  frandulent, 
and  was  not  an  honest  preference  to  a  Just  creditor. 
St.  Bawkhuptct  Prockbdinos— Erfbct. 

Where  creditors  defrauded  by  their  debtor's  fraudulent  conveyance 
of  his  property  with  intent  to  deprive  them  of  their  securitj'  have 
timely  begun  an  action  to  set  aside  the  transfer,  their  equitable  lien 
acquired  on  the  property  thereby  cannot  be  affected  by  the  debtor's 
subsequently  taking  voluntary  proceedings  to  have  himself  declared  a 
bankrupt,  since  his  trustee  In  bankruptcy  takes  only  the  residuum. 

Action  by  WUliam  E.  Iselin  and  others  against  Moses  F.  Gold- 
stein and  another  to  set  aside  transfers  as  fraudnlent  as  to  the 
transferror's  creditors.    Judgment  for  plaintifCs. 

Blumenstiel  &  Hirsch  (A.  Blumenstiel,  of  counsel),  for  plaintiffs. 
Platzek  &  Stroock,  for  defendant  Neuberger. 
David  B.  Cahn,  for  defendant  Goldstein. 

BUBSELL,  J.  The  plaintiffs,  judgment  creditors  of  Goldstein, 
seek  to  set  aside  his  transfer  to  his  father-in-law,  Neuberger,  of  a 
large  amount  of  accounts  made  on  the  eve  of  Goldstein's  failure. 
On  the  4th  day  of  November,  1895,  Goldstein  assigned  accounts 
owing  him  to  tbe  amount  of  $20,112.52,  being  all  that  he  had  of 
any  value,  and  on  the  6th  of  November — the  5th  being  election 
day — consented  to  judgments  in  favor  of  his  sister-in-law,  Helen 
Bosenberg,  for  $2,087.10,  and  his  brother-in-law,  Leo  Loeb,  for  $7,- 
736.50,  on  which  judgments  speedy  executions  were  issued,  and 
bis  business  stock  of  goods  of  hosiery  and  underwear  at  456  Broad- 
way, New  York  City,  was  sold  out;  and  on  the  same  day  he  drew 
out  his  balance  of  cash  in  the  Chemical  National  Bank  of  fl,800, 
by  which  means  he  denuded  himself  of  his  entire  property,  leaving 
entirely  unpaid  the  general  creditors  who  had  furnished  him  the 
merchandise,  the  proceeds  of  which  went  apparently  to  his  brother- 
in-law  and  sister-in-law,  and  out  of  which  the  accounts  came  which 
were  assigned  to  his  father-in-law,  to  the  amount  of  f49,000,  entirely 
unpaid.  He  had  previously,  on  the  24th  and  Slst  of  October,  drawn 
from  the  Chemical  Bank  the  sums  of  ?1,150  and  $5,000.  These 
naked  facts  require  some  explanation  from  the  lips  of  those  into 
whose  pockets  more  than  $25,000  in  cash  is  traced.  That  explana- 
tion is  sought  to  be  given  by  the  proof  tendered  of  an  honest  prefer- 
ence by  a  failing  debtor  to  just  creditors  for  moneys  advanced.  It 
is  very  true  that,  aside  from  the  provisions  of  the  general  bank- 
rupt act  of  the  United  States,  such  preferences  may  be  made.  But 
the  right  to  give  and  take  preferences  cannot  lie  upon  a  corrupt 
foundation.  The  course  of  the  honest  debtor  succumbing  to  un- 
merited misfortune  bears  clear  exposure  to  the  light.    He  has  tried 
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to  make  a  success  of  his  business  operations,  and,  even  though  ruin 
may  come  from  possible  want  of  skill  or  energy,  not  a  step  of  his 
career  is  marked  by  any  scheme  designed  to  throw  shadows  upon 
his  business  acts  so  that  they  may  l^  concealed  from  inspection. 
He  keeps  books  of  accounts  showing  of  whom  he  buys  and  to  whom 
he  sells,  of  the  sums  borrowed  from  individuals  and  banks,  of  the 
various  ways  in  which  his  moneys  are  paid  out  as  well  as  received, 
and  of  every  transaction  of  debit  and  credit,  which  may  be  read  in 
plain  figures  in  after  months  and  years.  Such  books  are  essential 
for  his  own  safety,  even  though  he  has  no  suspicion  of  failure.  He 
cannot  settle  with  creditors  or  debtors  for  goods  bought  or  sold, 
or  know  his  own  standing  from  day  to  day,  without  them.  Another 
presumption  is  added  to  their  necessity  in  a  case  like  this.  Know- 
ing, as  Qoldstein  did,  the  approaching  end  of  his  business  trans- 
actions, unless  conducted  under  the  cover  of  another's  name,  and 
of  his  own  desire  to  benefit  his  near  connections  with  all  that  he 
nad,  to  the  absolute  loss  of  his  creditors,  he  knew  well  that  scruti- 
nizing inquiry  would  be  made  as  to  his  business  operations,  and  the 
state  of  accounts  between  himself  and  those  connections,  out  of 
which  they  claimed  to  absorb  his  all.  Tet  in  the  face  of  all  this 
he  conceals  the  light  which  his  books  would  afford.  He  admits  the 
possession  of  the  usual  books  of  account,  including  cash  books  and 
check  books,  but  refuses  to  give  even  a  plausible  explanation  of 
what  has  become  of  them;  and  so  there  is  not  one  particle  of  evi- 
dence that  his  books  showed  any  entries  of  the  receipt  of  the  various 
sums  claimed  to  have  been  loaned  him  at  various  times  by  his 
father-in-law,  sister-in-law,  and  brother-in-law  to  the  amount  of 
some  120,700,  or  of  |10,000  loaned  to  him  by  his  other  brOther-in- 
law,  Herbst,  as  claimed  at  the  clo6e  of  the  trial  for  the  first  time, 
and  then  offered  in  the  effort  to  account  for  his  withdrawal  of 
f 5,000  four  days  before  the  failure.  Nor  does  the  defendant  father- 
in-law,  Neuberger,  present  upon  this  trial  a  much  better  disposition 
to  throw  light  upon  those  business  relations  with  his  son-in-law, 
except  as  the  shafts  disclose  such  partial  views  of  the  situation  as 
may  suit  his  prepared  case.  He  claims  to  have  made,  from  the  2d 
day  of  January,  1891,  to  the  26th  day  of  October,  1893,  to  his  son- 
in-law,  Goldstein,  nine  loans,  partly  in  currency  and  partly  by  checks, 
of  which  the  smallest  was  |700,  and  the  four  largest  |2,000  each. 
His  books,  too,  are  not  to  be  found,  although  he  was  the  senior 
member  of  the  business  firm  of  M.  Neuberger  &  Ck).  He  does  not 
say  they  are  destroyed,  but  they  cannQt  be  found.  They  may  pos- 
sibly have  been  sold,  to  be  manufactured  into  pulp.  The  very  in- 
adequacy of  explanation  that  his  firm  had  sold  books  of  account 
showing  transactions  of  recent  years  yet  pending,  and  their  daily 
course  of  business  yet  lapping  over  into  the  future,  demonstrates 
better  than  even  mere  refusal  to  answer  a  conscious  perception 
of  the  necessity  of  explanation,  and  that  the  truth  would  injure 
far  more  than  the  intelligent  choice  of  silence. 

The  presumptions  drawn  from  the  refusal  of  these  defendants 
to  throw  light  upon  their  transaction  is  intensified  by  other  facts. 
By  statement  made  March  21,  1804,  of  the  inventory  of  December 
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31,  1893,  and  by  bis  testimony  on  the  trial,  Gtoldstein  averred  it 
to  be  true  that  bis  stock,  outstandings,  and  cash  at  that   time 
amounted  to  |43,781,  and  bis  liabilities  |12,600,  leaving  a  surplus 
of  $31,131.    Those  liabilities,  he  asserted,  consisted  of  indebtednesti 
for  merchandise,  |3,600,  and  loan  from  the  banks,  |9,000.     He  and 
Neuberger  now  testify  that  at  this  period  the  whole  sum  of  f  12,70W 
for  money  borrowed  was  owing  Neuberger,  with  interest,  none  of 
which  had  been  paid.    Goldstein  either  then  falsified  his  inventory, 
as  stated  to  the  commercial  agency,  for  the  purpose  of  bolstering 
up  false  credit,  and  with  a  view  to  the  scheme  of  fraudulent  bank- 
ruptcy, or  be  did  not  in  fact  owe  his  father-in-law.    One  horn  of 
the  dilemma  he  must  take.    Either  one  condemns  him  as  to  the 
creditors  who  thereafter  trusted  him,  lulled  into  a  false  sense  of 
security  as  to  his  solvency  and  honor.    And  bis  previous  financial 
statements  during  the  periods  when  it  is  asserted  these  loans  were 
made  by  the  father-in-law  confirm  the  conclusion  drawn  from  the 
inventory  of  December  31,  1893.    Nor  is  the  defendant  Neuberger 
free  from  inferential  acquiescence  in  the  course  of  conduct  of  his 
son-in-law.    Up  to  the  exigency  of  the  last  moment,  when  it  became 
necessary  to  gather  in  great  haste  all  that  creditors  could  reach, 
the  claims  of  the  father-in-law  were  passive,  and  his  action  onnsual 
in  an  honest  creditor.    Aside  from  receipts  or  notes  which  may 
have  been  made  at  any  time,  and  which  do  not  afford  proof  of  indebt- 
edness when  their  substantial  basis  is  challenged,  he  presents  no 
books  of  accounts.    He  says  that  he  had  a  memorandum  book, 
which  he- does  not  produce,  and  the  absence  of  which  he  does  not 
satisfactorily  account  for.    He  makes  his  alleged  loans  partly  in 
checks,  not  produced,  and  in  currency.    His  withdrawals  from  the 
banks  on  various  occasions  may  well  have  been  used  as  items  of 
loans,  when  his  books  would  show  they  were  used  for  a  very  differ- 
ent purpose.    He  demands  no  interest  during  the  years  from  Janu- 
ary, 1891,  to  November,  1895,  and  thereafter  figures  up  compounded 
interest  on  the  amount  of  his  loans  to  reach  the  approximate  total 
to  what  be  says  is  the  net  sum  realized  from  the  transfer  of  ac- 
counts.   He  separates  the  sums  received  on  those  accounts  from 
his  other  banking  accounts  by  depositing  in  a  new  banking  bouse, 
withdraws  considerable  of  those  sums  for  his  daughter,  the  wife  of 
the  debtor,  and    suffers   that    debtor   to   use   those    sums    under 
cover  of  a  piower  of  attorney  from  the  wife.    He  withdraws  other 
sums  for  the  purchase  of  reaJ  estate  taken  in  the  name  of  Joseph 
Bosenberg,  another  son-in-law,  and  allows  the  rents  to  be  collected 
by  the  debtor,  Goldstein,  without  pajTnent  over  or  accounting.    Ex- 
cept for  the  accomplishment  of  the  purpose  to  take  away  from  the 
reach  of  the  law  all  of  the  property  which  Goldstein  had,  the  exe- 
cution of  which  was  initiated  on  the  4th  of  November,  1895,  and 
the  speedy  action  necessaiy  to  accomplish  that  purpose,  the  whole 
conduct  of  Neuberger  is  inconsistent  with  that  of  a  creditor  acting 
in  a  business  way  with  a  continuous  purpose  of  preserving  the  re- 
lations of  creditor  and  debtor  between  him  and  the  other  party; 
but  is  entirely  consistent  with  the  position  of  a  father-in-law  who 
may  have  been  very  willing  to  advance  some  sums  to  a  daughter 
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towards  her  portion  bj  assisting  the  husband  in  business,  bat  with- 
out any  view  ot  ever  pressing  that  husband  to  repay  the  same,  or 
of  entering  whatever  moneys  were  advanced  and  were  not  repaid 
in  his  business  books  as  business  loans,  tor  be  collected  in  the  future. 
The  very  effort  which  Neuberger  makes  upon  the  trial  to  show  many 
business  transactions  between  him  and  Gtoldstein  by  loans  made 
through  checks,  which  Neuberger  does  produce  upon  the  trial,  and 
which  he  admits  were  repaid,  and  which  could  not  be  counted  in 
to  uphold  the  transaction  of  November  4,  1895,  because  they  had 
placed  themselves  upon  the  nine  alleged  loans  of  earlier  dates  be- 
yond recall,  demonstrates  the  essential  difference  between  the  trans- 
actions which  were  intended  as  business  affairs  and  those  which 
never  were  so  regarded  until  they  could  be  made  use  of  to  absorb 
all  that  Goldstein  had  for  the  benefit  of  his  wife  and  himself,  bis 
business  career  under  his  own  name  being  thenceforth  a  failure. 
On  the  19th  of  February,  1896,  to  obtain  &  relief  from  personal 
assessment,  Neuberger  made  afiBdavit  that  he  had  no  personal  prox)- 
erty.  If  he  then  had  a  secured  claim  for  upward  of  |16,000,  after- 
wards fully  realized,  that  affidavit  was  untrue.  If,  in  his  own  con- 
science, he  was  aware  that  he  had  no  legal  claim  to  the  moneys 
arising  upon  this  transfer  of  accounts,  but  was  simply  acting  as 
a  shield  to  benefit  those  near  unto  him,  that  afSdavit  may  have 
been  true.  It  is  more  consistent  with  the  version  that  the  moneys, 
whatever  their  amounts  were,  which  passed  from  him  to  his  son- 
in-law,  were  not  the  basis  of  legal  liability  against  that  son-in-law, 
than  the  other  one  that  his  claim  was  just  in  the  law,  it  being  in 
fact  well  secured. 

There  are  numerous  circumstances  in  the  details  of  the  business 
life  of  Goldstein  for  five  years  before  his  failure,  including  the  as- 
serted circumstances  of  the  manner  of  the  origin  of  the  claims  of 
Helen  Rosenberg  and  Leo  Loeb,  and  their  participating  action  in 
the  hasty  sweeping  away  of  Goldstein's  property  in  November,  1895, 
which  corroborate  the  presumptions  heretofore  alluded  to.  It  is  un- 
necessary to  review  them  in  this  opinion  in  order  to  reach  the  con- 
clusion to  which  this  court  has  arrived.  Ti'ansactions  between  a 
father-in-law  and  the  husband  of  his  daughter,  in  which  she  is  deeply 
concerned,  cannot  hang  suspended,  to  be  turned  into  advancements 
or  the  sharings  of  a  portion  of  accumulated  wealth,  or  into  protect- 
ing loans,  as  occasion  may  require,  and  then  used  to  the  great  detri- 
ment of  trusting  creditors  of  the  son-in-law,  who  have  tie  right  to 
current  knowledge  of  the  financial  situation  of  the  latter  to  a  rea- 
sonable certainty.  Nor  was  Neuberger  more  free  from  assumed  par- 
ticipation in  the  accomplishment  of  a  result  in  which  he  lent  the 
necessary  aid,  nor  could  he  claim  a  preference  begotten  out  of  the 
fraud  perpetrated  upon  the  creditors  by  Goldstein,  who  did  not  se- 
lect an  innocent  purchaser  to  advance  money  upon  a  transaction 
secretly  designed  by  him  to  defraud,  but  used  his  father-in-law  under 
an  assumed  claim  of  indebtedness  to  him,  that  father-in-law  parting 
with  nothing  of  value  in  the  culminating  act,  and  who  preserves 
unimpaired  any  rightful  claim  he  may  have  against  the  debtor.  I 
therefore  hold  that,  upon  the  proof  in  this  case,  the  transfer  of  the 
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accounts  on  the  4th.  of  November,  1895,  was  a  fraud  upon  the  cred- 
itors of  Goldstein,  and  the  subsequent  proceedings  in  bankruptcy 
cannot  affect  the  equitable  lien  acquired  by  the  commencement  of 
this  action  long  before  the  passage  of  the  bankrupt  act.    Ck)niiiiis- 
sioners  v.  Earie,  110  U.  a  710,  716,  4  Sup.  Ct.  226,  28  L.  Ed.  301; 
Edmeston  t.  Lyde,  1  Paige,  637,  19  Am.  Dec.  464;  Bank  t.  Bhuler, 
153  N.  Y.  163,  47  N.  E.  262.    The  trustee  in  bankruptcy  took  only 
the  residuum  which  the  debtor  had  on  the  3d  day  of  June,  1899. 
this  action  having  been  begun  long  before.    The  judgment  debtor 
could  not,  by  proceedings  in  bankruptcy,  further  his  scheme  in  any 
manner  by  destroying  the  equitable  lien  obtained  by  his  creditors 
through  the  commencement  of  this  action.    Judgment  is  therefore 
directed  that  the  transfer  of  accounts  be  set  aside  as  fraudulent 
and  void;  that  a  receiver  be  appointed,  to  whom  shall  be  paid  the 
amount  received  by  Neuberger  upon  the  accounts  so  transferred, 
with  interest  from  November  4,  1895;  or  that,  at  his  election,  Nen- 
berger  pay  over  to  the  plaintiffs  the  full  amount  of  their  claim  and 
interest,  with  the  costs  of  this  action,  and  that  the  plaintiffs  recover 
of  the  defendants  such  costs. 
Judgment  accordingly. 


(36  Misc.  Rep.  487.) 

RATZHL  T.  NBW  YORK  NEWS  PUB.  CO.  et  aL 

(Snpreme  Court,  Special  Term,  New  York  County.    Jolj,  1901.) 

LiBBi.— ADVBRirsmo  Aobnt— Capacity— Trade— Ltbel  Pbr  Sb— AT,LBaATioB. 
A  complaint  alleging  that  defendant  published  In  regard  to  plaintiff, 
an  advertising  manager,  that  plaintiff  with  others  had  been  dlsp^ised 
with,  that  the  reason  for  the  change  was  their  general  careless  manner 
of  attending  to  the  business,  and  that  their  places  would  be  filled  with 
competent  parties,  who  would  attend  to  the  affairs  In  a  more  business- 
like manner,  states  words  tending  to  Injure  the  plaintiff  in  his  business, 
and  therefore  libelous  per  se. 

Action  by  Louis  Ratzel  against  the  New  York  News  Publishing 
Company  and  another.  Demurrer  to  the  complaint.  Demarrer 
overruled. 

W.  J.  Fanning,  for  plaintiffv 
M.  J.  Stein,  for  defendants. 

CLABEE,  J.  This  is  a  demurrer  by  the  defendant  the  New  York 
News  Publishing  Company  to  the  complaint  in  an  action  for  a  libel, 
upon  the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Although  the  complaint  is  voluminous,  but  one 
cause  of  action  is  set  forth;  all  other  matters  being  merely  of  in- 
ducement. It  is  alleged  that  plaintiff  had  for  many  years  been  in 
charge  of  the  advertising  department  of  the  defendant  company, 
and  was  known  as  its  advertising  manager,  and  had  for  many  years 
been  known  amongst  newspaper  fraternities  and  institutions,  firms, 
and  others,  and  newspapers,  agents,  and  advertising  conc^ns 
in  the  city  of  New  York  and  elsewhere,  as  a  capable,  competent, 
and  careful  advertising  manager,  and  skilled  in  the  business  of  ad- 
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vertising;  that  he  was  discharged  without  canse  or  provocation, 
and  that  thereafter  the  defendants  composed,  wrote,  pablMed,  and 
circulated  throughout  the  adyertising  community,  and  more  espe- 
cially to  a  number  of  specified  persons  engaged  in  the  trade,  calling, 
and  profession  of  advertising,  the  letter,  publication,  composition, 
and  document  set  forth,  containing  the  following  clause: 

"We  wish  to  notify  you  that  there  has  been  a  number  of  changes  In  the 
business  staff  of  the  Dally  News.  Mr.  Louis  Batzel,  chief  clerk,  *  *  * 
and  others  have  been  dispensed  with.  The  reason  of  the  change  was  a  gen- 
eral careless  manner  of  attending  to  our  bnslnesB.  Their  places  will  be 
filled  with  competent  parties,  who  will  attend  to  our  affairs  In  a  more 
businesslike  manner." 

And  the  complaint  further  alleges: 

"Thereby  meaning.  Intimating,  and  Insinuating,  and  causing  the  aforesaid 
persons  and  people  generally  to  believe  amongst  the  trade,  calling,  and  pro- 
fession of  advertising,  that  the  plaintiff  herein  was  unfitted,  unskilled,  and 
incompetent  in  his  trade  or  calling  and  in  his  business,  and  that  the  plaintiff 
was  a  careless  person,  unfitted,  unskilled,  and  Incompetent  to  transact  any 
and  all  business  appertaining  to  and  relating  to  the  trade  or  calling  of  adver- 
tising," etc. 

The  complaint  farther  alleges  that: 

"Each  and  every  of  the  aforesaid  letters,  documents,  printings,  publica- 
tions, and  circulattons  •  •  •  wherein  the  plaintiff  was  by  Intimation  or 
Innuendo,  or  otherwise,  accused  or  charged  of  being  incompetent,  unskillful, 
unfit  incapable,  careless,  dishonest,  or  untrustworthy  In  the  pursuit  of  his 
business,  trade,  calling,  or  occupation,  or  in  his  character,  are,  and  each  of 
them  is,  wickedly  and  maliciously  false  and  untrue." 

From  the  allegations  above  set  forth,  it  is  qaite^  clear  that  the 
complaint  sets  forth  as  a  cause  of  action  words  published  in  rela- 
tion to  the  bnsiness,  trade,  or  profession  of  the  plaintiff,  and  that 
such  words  in  such  connection  are  libelous  per  se.  To  assert  falsely 
of  a  clerk  or  other  employ^  that  he  has  been  discharged  because 
he  was  generally  careless  in  the  transaction  of  the  employer's  busi- 
ness, and  that  be  was  incompetent,  could  not  fail  to  injure  him  in 
his  search  for  a  new  position,  and  even  prevent  his  obtaining  one. 
It  is  too  well  settled  to  need  citation  that  words  spoken  in  relation 
to  a  man's  trade  or  bnsiness  may  be  libelous  per  se,  even  though 
snch  words,  if  spoken  or  written  of  an  ordinary  person,  might  not. 
The  law  allows  tiiis  form  of  action  not  only  to  protect  a  man's  char- 
acter as  such,  but  to  protect  him  in  his  occupation  also  against  in- 
jurious imputations.  It  recognizes  the  right  of  a  man  to  live,  and 
the  necessity  of  labor,  and  will  not  permit  one  to  assail  by  words 
the  pecuniary  credit  of  another,  except  at  the  peril,  in  case  they 
are  untrue,  of  answering  in  damages.  The  principle  is  clearly  stated 
by  Bayley,  J.,  in  Whittaker  v.  Bradley,  7  Dowl.  &  R.  649:  "What- 
ever words  have  a  tendency  to  hurt,  or  are  calculated  to  prejudice, 
a  man  who  seeks  his  livelihood  by  any  trade  or  business  are  action- 
able." When  proved  to  have  been  spoken  in  relation  thereto,  the 
action  is  supported,  and  unless  the  defendant  shows  a  lawful  ex- 
cuse, the  plaintiff  is  entitled  to  recover,  without  allegation  or  proof 
of  special  damages,  because  both  the  falsity  of  the  words  and  re- 
sulting damage  are  presumed.    Moore  v.  Francis,  121  N.  Y.  199,  2B 
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N.  E.  1127,  8  L.  R  A.  214,  18  Am.  St.  Eep.  810.  Demnrrer  over- 
ruled, with  costs,  with  leave  to  answer  upon  payment  thereof.  De- 
murrer ovwruled,  with  costs,  with  leave  to  aiwwer. 


(85  Misc.  Rep.  517.) 

HANNA  T.  PBOFLE'S  NAT.  BANK  OF  8ALBM  et  aL 
(Snpreme  Court,  Special  Term,  Saratoga  County.    JtAj,  1901.) 

1.  Corporations  — Natiokal  Banks— Stock— Abskssmknt—FaHiUre  to  Pat— 
Sai,e  or  Stock  —  Corporatb  Lobs  —  NaoLiaBHOR  or  Directors  —  Stock- 
holders' Remedy — Equity  Sdit. 

Where  a  national  bank  presently  solvent  sold  out  a  former  stockhold- 
er's shares  for  his  failure  to  pay  an  assessment  thereon,  made  necessary 
by  the  negligence  or  misconduct  of  its  directors  In  loaning  Its  funds  to 
Irresponsible  parties,  such  stockholder  may  maintain  a  suit  on  behalf  of 
himself  and  of  others  similarly  situated  against  the  bank  and  Its  direct- 
ors, who  permitted  or  caused  the  loss,  to  compel  such  directors  to  ac- 
count to  and  pay  blm  the  value  of  his  stock  as  It  stood  before  the  acts 
of  negligence  or  misconduct  occurred. 

t.  Same- Action  by  Corpokatiow. 

Where  a  bank  sold  a  stockholder's  shares  for  his  failure  to  pay  assess- 
ments made  necessary  by  losses  occasioned  by  the  negligence  of  the 
directors,  an  action  to  recover  the  loss  so  sustained,  which  would  ordi- 
narily be  brought  against  the  delinquent  directors  by  the  corporation, 
need  not  be  brought  by  it,  but  may  be  brought  by  the  stockholders 
affected  when  the  managing  directors  at  the  time  are  the  ones  charged 
with  the  misconduct. 

&  Same— Dibectors'  Duties  —  Dkleoatioh  —  Discount  Comkitteb  —  Neou- 
OKNCE— Directors'  Liability. 

Directors  of  a  national  bank  are  only  required  to  exercise  a  reasonable 
supervision  over  Its  affairs,  and  where  they  appoint  from  their  numbar 
a  discount  committee  and  an  examination  committee  they  shift  the  re- 
sponsibility to  such  committees,  and  when  during  three  years  such  com- 
mittees permit  the  cashier  of  the  bank  to  discount  nutes  for  a  mere 
dealer  in  cheap  musical  instruments,  taken  by  him  from  parties  not 
shown  to  be  responsible,  which  notes  are  frequently  protested  or  renewed 
to  such  an  extent  that  his  discounts  finally  cover  two-thirds  of  the  bank's 
capital,  the  directors  forming  such  committees  are  guilty  of  such  negli- 
gence and  misconduct  as  would  render  them  liable  to  stockholders  In- 
jured thereby. 

L  Bake— Action  bt  Stockholders — Limitation. 

An  action  by  stockholders  of  a  national  bank  against  directors  to  re- 
cover for  negligence  which  occasioned  a  loss  of  the  bank's  capital  may 
be  brought  at  any  time  within  10  years. 

Action  by  David  J.  Hanna,  for  himself  and  others  similarly  situ- 
ated, against  the  People's  National  Bank  of  Salem  and  certain  di- 
rectors, to  recover  for  the  loss  of  the  value  of  the  stock,  alleged  to 
have  been  occasioned  by  the  negligence  and  misconduct  of  the  di- 
rectors in  loaning  the  funds  of  the  bank  to  irresponsible  parties. 
Judgment  for  plaintiff. 

Lansing  &  Holmes,  for  plaintiff. 

J.  S.  Potter,  S.  W.  Bnssell,  and  Abner  Robertson,  for  defendants. 

HOUGHTON,  J.  The  plaintiff  was  a  stockholder,  prior  to  1893, 
in  the  defendant  bank.  The  bank  was  organized  in  1884,  and  by 
Decembtf,  1893,  had  sustained  such  losses  that  an  asaewment  was 
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made  upon  the  stockholders  for  the  full  amoant  of  thar  stock,  in 
order  to  enable  the  bank  to  continae  business.  The  capital  stock 
of  the  bank  was  (50,000,  and  prior  to  the  fall  and  summer  of  1893 
had  apparently  been  doing  a  iH-osperous  business  for  a  bank  of  its 
character.  On  the  1st  of  January,  1893,  it  had  an  appstrent  surplus 
on  hand  of  f5,100.  Bj  proper  petition  and  order,  stockholders 
James  Donaldson,  to  whom  stock  was  issued  December  27,  1898; 
Cora  M.  Amott,  administratrix,  etc.,  of  William  B.  Majmard,  de- 
ceased, to  whom  stock  was  issued  July  26,  1892;  Frank  H.  Vail, 
administrator,  etc.,  of  Piatt  G.  Vail,  deceased,  to  whom  stock  was 
issued  December  4,  1893;  and  Clarrissa  Piser,  to  whom  stock  was 
issued  May  20,  1887, — ^have  made  themselves  parties  to  the  action. 
The  plaintiff,  Donaldson,  and  Amott  refused  to  pay  the  assessment, 
and  their  respective  stocks  were  sold  in  1894  to  satisfy  the  same. 
Vail  and  Piser  paid  their  assessments,  and  still  hold  their  stock. 
The  action  is  brought  by  the  plaintiff  in  his  own  behalf  and  in  be- 
half of  all  others  similarly  situated  to  recover  from  the  directors 
of  the  bank  for  the  loss  of  the  value  of  his  stock,  which  he  claims 
was  occasioned  by  the  negligence  and  misconduct  of  the  directors  in 
loaning,  or  allowing  to  be  loaned,  funds  of  the  bank  to  irresponsible 
parties,  which  brought  about  the  necessity  for  assessment  and  sale 
of  his  stock.  He  joins  the  bank  with  the  directors.  The  form  of 
the  action  is  in  equity,  and  an  accounting  is  asked  if  liability  shall 
be  determined. 

The  bank  and  the  various  defendants  insist  that  the  plaintiff  is 
not  in  position  to  bring  this  action,  because  he  has  ceased  to  be  a 
stockholder;  and  further  claim  that,  because  the  corporation  itself 
has  not  been  requested  to  bring  the  action,  even  if  the  plaintiff  were 
a  stockholder,  he  would  have  no  standing.  The  fact  that  the  bank 
is  now  under  the  control  of  ibe  directors  whose  acts  and  manage- 
ment are  questioned  permits  tiie  ptaintiff  to  bring  an  action  if  he 
still  retains  sufficient  character  as  stockholder  to  do  so,  for,  under 
those  circumstances,  a  stockholder  has  the  right  to  bring  such  an 
action  without  a  refusal  on  the  part  of  the  corporation  to  sue,  be- 
cause it  is  fair  to  assume  that  the  delinquent  directors  would  not 
permit  a  faithful  prosecution  of  themselves.  Bobinson  v.  Smith,  3 
Paige,  222,  24  Am.  Dec.  212;  Bloom  v.  Loan  Co.,  81  Hun,  123,  30 
N.  Y.  Supp.  700,  affirmed  in  152  N,  Y.  114,  46  N.  E.  166;  Brinckerhoflf 
v;  Bostwick,  99  N,  Y.  185, 1  N.  E.  663.  Whether  or  not  the  plaintiff 
still  occupies  such  a  technical  position  of  stockholder  as  enables  him 
to  bring  an  action  in  that  capacity,  there  is  some  doubt.  If,  how- 
ever, he  lost  his  stock,  as  he  alleges,  through  the  negligent  acts  and 
mismanagement  of  the  defendant,  he  must  have  some  rights,  and 
there  must  be  some  way  in  which  he  can  enforce  them.  A  receiver 
of  the  bank  could  not  be  appointed  for  the  purpose  of  bringing  such 
an  action,  because  the  bank  is  now  solvent.  The  bank  itself  could 
not  bring  such  an  action  against  its  directors,  because  its  directors, 
which  would  set  it  in  motion,  are  the  ones  charged  with  miscon 
duct.  It  is  stated  by  the  court  in  Bloom  v.  Loan  O).,  152  N.  Y.  121, 
46  N.  E.  166,  that  in  actions  of  this  character  the  liability  is  not 
in  equity,  but  at  law.    In  any  event,  all  of  the  facts  which  the  plain- 
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tiff  claims  brought  about  the  loss  of  his  stock  are  stated  in  the  com- 
plaint, and  some  of  the  plaintiffs  are  still  stockholders,  and  I  think 
it  is  proper  to  determine  the  questions  upon  the  merits.  One  Rob- 
ert M.  Stevenson  was  the  cashier  of  the  defendant  bank  during  the 
period  complained  of,  and  was  elected  such  at  the  organization  of 
the  bank.  The  principal  misconduct  complained  of  on  the  part  of 
the  directors  is  the  discounting  of  paper  for  one  Benjamin  G.  Long, 
a  dealer  in  musical  instruments.  Long  resided  in  the  city  of  Rut- 
land, Vt.,  and  sold  musical  instruments,  principally  organs,  of  a 
cheap  kind,  throughout  southern  Vermont  and  Washington  county. 
Long's  dealings  with  the  bank  began  a  little  prior  to  1890.  He  took 
notes  from  customers,  discounted  them  at  the  bank,  and  paid  them 
largely  with  renewals  or  new  notes.  From  1890  this  character  of 
paper  was  allowed  to  increase.  In  1892  the  bank  held  between 
|2O,000  and  {^,000  of  paper  of  this  character,  and  in  1893,  on  the 
failure  of  the  bank,  there  was  charged  off  to  profit  and  loss  |32,- 
609.84,  represented  by  nearly  200  notes,  ranging  from  |50  to  f250 
in  amount.  Many  of  the  makers  could  never  be  found.  In  subse- 
quent years  occasionally  a  note  was  collected,  or  a  part  of  others 
paid,  so  that  the  ultimate  loss  to  the  bank  from  this  source  was 
f22,968.0o.  Long  had  no  visible  property  to  any  amount,  and  no 
store  of  any  pretensions,  occupying  only  a  part  of  a  store  on  one  of 
the  business  streets  of  Rutland.  No  special  attempt  seems  to  have 
been  made  by  any  one  connected  with  the  bank  to  find  whether 
the  pm-chasers  of  the  organs  were  responsible  parties  or  not,  and 
liable  to  pay  their  notes.  All  that  seems  to  have  been  necessary 
to  enable  Long  to  get  the  money  from  the  bank  was  to  sell  an  organ 
to  some  one,  and  take  his  or  her  note,  and  send  it  to  the  bank, 
and  it  was  promptly  discounted.  If  it  was  not  paid,  it  was  renewed; 
and  frequently  when  it  was  paid  it  was  paid  by  another  note  instead 
of  cash.  Checks  were  frequently  protested,  and  the  notes  were  fre- 
quently protested.  They  were  all  discounted  for  Long's  benefit, 
and,  when  the  crash  came  in  1893,  be  was  a  virtual  debtor  of  the 
bank  to  an  amount  equal  to  two-thirds  the  capital  of  the  institution. 
The  by-laws  of  the  bank  provided  that  the  directors  should  meet 
weekly,  but  they  only  met  twice  a  year.  There  was  a  committee, 
en  lied  the  "discount  committee,"  consisting  of  the  president  and 
three  directors  and  the  cashier,  and  their  duties  were  to  discount 
and  purchase  bills,  notes,  and  other  evidences  of  debt,  to  buy  and 
sell  bills  of  exchange,  and  report  to  the  directors  the  bills  and  evi- 
dences of  debt  held  by  the  bank  at  the  weekly  meetings  of  the 
directors.  There  was  another  committee,  appointed  by  the  board 
of  directors,  known  as  the  "examining  committee,"  consisting  of 
three  members  of  the  board,  who  counted  the  cash,  compared  the 
assets  and  liabilities  as  shown  upon  the  books,  and  whose  duty  it 
was  to  report  every  three  months  the  condition  of  the  bank,  and 
recommend  to  the  board  such  changes  in  the  manner  of  doing  busi- 
ness as  were  thought  desirable.  In  January,  1889,  there  were  elect- 
ed 17  directors,  and  defendant  Charles  Lyon  was  thereafter  elected 
president.  The  discount  committee  for  the  year  1891  was  Charles 
Lyon,  T.  C.  Gregory,  William  G.  Larmon,  and  Franklin  Stevens. 
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The  discount  committee  for  the  year  1892  was  the  same.  The  dis- 
count committee  for  the  year  1893  was  Lyon,  Larmon,  William  H. 
Cotton,  and  W.  W.  Cleveland.  Stevens,  Gregory,  and  Cleveland  are 
not  made  parties  to  this  action.  Defendants  Rogers  and  McNaugh- 
ton  were  members  of  the  examining  committee  from  1890  to  the 
failure.  The  defendant  Warren  Kenyon  was  simply  a  member  of  the 
general  board  of  directors. 

The  directors  of  a  corporation  are  bound  to  exercise  care  and 
prudence  in  the  execution  of  their  trust  to  the  same  degree  that  men 
of  common  prudence  ordinarily  exercise  in  their  own  affairs.  Hun  v. 
Gary,  82  N.  Y.  65,  37  Am.  Sep.  646;  Warner  v.  Penoyer,  33  0.  C.  A. 
222,  91  Fed.  587,  44  L.  B.  A.  761.  The  ordinary  care  which  the  direct- 
ors of  a  national  bank  must  exercise  includes  something  more  than 
officiating  as  figureheads,  and  they  are  not  absolved  from  the  duty 
of  reasonable  supervision,  nor  shielded  from  liability,  because  of 
want  of  knowledge  of  wrongdoing,  if  that  ignorance  is  the  result  of 
gross  inattention,  Briggs  v.  Spaulding,  141  U.  S.  133,  11  Sup.  Ot. 
924, 35  L.  Ed.  662.  Members  of  a  committee  appointed  for  the  special 
purpose  of  examining  the  affairs  of  the  bank,  or  looking  after  the 
discounts,  have  a  more  active  duty  to  perform  than  tiie  general 
board  of  directors;  and  they  are  liable  for  losses  resulting  from 
the  mismanagement  of  the  cashier,  which  could  have  been  ascer- 
tained by  reasonable  diligence.  Warner  t»  Penoyer,  33  C.  0.  A.  222, 
91  Fed.  587, 44  L.  B.  A.  761.  The  last  case  above  cited  was  a  reversal 
of  the  determination  of  the  trial  court  with  respect  to  the  liability 
of  members  of  the  discount  and  examining  committee,  and  affirmed 
the  decision  of  the  trial  court  as  to  nonliability  of  the  general  board 
of  directors.  The  principle  there  enunciated  with  respect  to  the 
duties  of  directors  is  no  stronger  than,  and  is  in  accordance  with, 
the  principles  enunciated  in  the  opinion  in  Hun  v.  Cary,  supra.  In 
some  respects  the  facts  in  Warner  v.  Penoyer,  supra,  are  similar  to 
those  in  the  case  at  bar;  for  there,  as  here,  the  directors  were  farm- 
ers, having  little  experience  in  banking  affairs,  and  trusted  largely 
to  their  cashier.  But,  notwithstanding  that,  the  court  held  that  the 
members  of  the  discount  and  examining  committee  were  not  excused 
from  exercising  ordinary  care  and  prudence  in  the  supervision  of  the 
acts  of.  the  cashier  himself. 

I  think  it  cannot  be  said  that  the  defendants  who  were  members 
of  either  committee  exercised  the  prudence  which  men  commonly 
exercise  in  their  own  affairs  in  allowing  a  man  like  Long,  a  traveling 
organ  peddler,  to  obtain  a  discount  of  over  $30,000  upon  notes  of 
purchasers  of  his  wares,  u^iknown,  or  not  known  to  be  responsible. 
No  man  of  any  ordinary  prudence  would  loan  his  own  money  in  this 
manner.  Notes  of  this  character  had  been  continually  in  the  bank 
for  years.  It  was  not  as  though  the  cashier  had  made  a  large  im- 
prudent loan,  but  here  were  continuous  loans  of  the  same  character, 
and  large  in  number,  and  small  in  amount.  Any  ordinary  care  and 
the  most  common  prudence  would  have  put  a  stop  to  such  extraor- 
dinary banking  on  the  part  of  the  cashier.  A  hundred,  or  150,  or 
200  liong  notes  might  well  have  made  a  bundle  large  enough  to  at- 
tract the  dullest  observation  and  excite  the  fears  of  the  most  phleg- 
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matic  financier.  The  loss  nxx)n  the  other  loans  comi^ained  of  I  do 
not  think  anj  of  the  defendants  are  liable  for.  The  purchase  of 
securities  of  the  Northwestern  Guaranty  Loan  Company  was  not  an 
unusual  one  at  the  time  of  the  transaction. 

The  statute  of  limitation  applicable  is  not  three  years,  bat  ten 
years,  and  -that  plea  of  the  defendants  is  ineffectual.  Brinckerhoff 
V.  Bostwick,  99  N.  Y.  185, 1  N.  E.  663. 

The  stock  of  the  plaintiff  James  Donaldson  was  not  issued  to  him 
until  December  27,  1893,  after  all  the  acts  that  any  one  is  claimed  to 
be  liable  for  had  been  done.  The  same  is  true  of  the  stock  of  VaU, 
which  was  issued  to  him  December  4,  1893.  Neiflier  of  them  is  en- 
titled to  the  relief  asked  for,  because  they  were  porchasers  of  their 
stock  after  all  the  damage  to  it  had  been  done,  and  it  was  worthless. 
With  respect  to  the  stock  of  the  others,  it  was  proved  that  it  was 
worth  par,  cortainly  at  the  beginning  of  l^e  acts  complained  of. 

The  defendant  Kenyon  was  not  a  member  of  either  the  discount 
or  examining  committee,  and  as  to  him  the  complaint  is  dismissed. 

The  plaintiffs  Hanna,  Amott,  and  Piser  each  owned  10  shares, 
and  each  can  recover  from  the  defendants,  other  tban  the  bank 
and  Kenyon,  one-fiftieth  of  the  |22,968.05  lost  by  the  discounts  to 
Long,  with  costs.  Decision  and  judgment  may  be  prepared  accord- 
ingly. 

Judgment  accordingly.  ■ 


(fiS  mac  Rep.  609.) 

SOTH  et  at  T.  AMEBIOA.N  PIANO  WPQ.  CO. 

(Supreme  Court,  Special  Term,  St  Lawrence  County.    July,  1901.) 

1.  Attachmbbt— Scv  DoK— Allkbatiow— CoMPLAnrr— Statkhbht. 

The  mle  that,  in  order  to  prosecute  an  attachment,  the  plaintlfla  must 
allege  by  alfldavlt  that  they  are  entitled  to  recoT»  a  certain  sum  over 
and  above  all  connterclaima  Icnown  to  them,  should  not  be  held  so  strict- 
ly as  to  defeat  the  nmeAy.  Hence  an  affidavit  stating  that  a  balance  was 
due  plaintiffs,  over  and  above  all  credits,  claims,  offsets,  etc  of  $6,066.29. 
and  on  a  second  canse  of  action  for  the  making  and  furnishing  of  sten- 
cils and  music  rolls  to  the  value  of  $2,220,  which  the  defendant  is  alleged 
to  have  agreed  to  pay,  and  a  cause  of  action  for  piano  actions  sold  and 
delivered  by  plaintiffs  to  defendant  at  the  agreed  price  of  $550.60,  was 
not  objectionable  on  the  ground  that  it  did  not  show  tliat  plaintiffs 
were  entitled  to  recover  a  sum  certain. 

*.  Sahb. 

An  attachment  affidavit  alleging  as  a  separate  canse  of  action  that 
the  defendant  had  broken  an  agreement  to  take  during  the  first  year 
of  contract  relations  between  the  parties  600  harmonists  at  $110  each, 
and,  taking  only  2G0,  caused  a  loss  of  profit  of  about  $1,000,  and  had  re- 
fused to  surrender  instruments,  orders,  plates,  lithographs,  accounts,  and 
contract  rights  to  the  value  of  $9,500,  notwithstanding  plaintiffs  bad  a 
right  to  and  had  canceled  the  contract  for  the  defendant's  noncompliance 
with  it,  did  not  show  that  the  plaintiffs  were  entitled  to  recover  any 
certain  sum  upon  that  cause  of  action,  and  hence  such  affidavit  was 
insufilclent  to  support  an  attachment 

t.  Same— JoiNDEB  of  Cadsbs  of  Action. 

Plaintiffs  in  attachment  may  properly  unite  in  one  action  all  their 
claims  against  the  defendant  under  one  contract  and  also  those  under 
any  other  subordinate  or  incidental  contract 
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Action  bj  Alfred  P.  Both  and  others  against  the  American  Piano 
Manufacturing  Gompany,  in  which  an  attachment  was  issued.  Mo- 
tion to  vacate  attachment.    Motion  denied. 

A.  M.  Mills,  for  plsuntifls. 

Elek  John  Ludvigb,  for  defendant 

BUSSELL,  J.  The  defendant  moves  to  vacate  the  attachment 
c<Mnmanding  the  sheriff  of  any  county  to  satisfy  the  plaintiffs'  de- 
mand of  118,365.80,  with  costs  and  expenses,  upon  the  ground  that 
the  papers  upon  which  the  attachment  was  granted  were  insufficient. 
The  complaint  and  affidavit  for  the  attachment  base  the  claim  of  the 
plaintiffs  upon  four  causes  of  action,  the  first  of  which  declares  for 
goods  sold  and  delivered,  and  a  balance  due,  over  and  above  all 
credits,  claims,  offsets,  and  counterclaims,  of  |6,086.29;  the  second, 
for  making  and  furnishing  stencils  and  music  rolls  to  the  value  of 
^,^0,  which  the  defendant  agreed  to  pay;  the  third,  for  breach  of 
an  agreement  to  take  during  the  first  year  of  contract  relations  600 
harmonists,  at  |110  each,  and  only  taking  260  during  the  period, 
thereby  causing  a  loss  of  profit  of  about  |1,000,  and  for  refusing  to 
surrender  to  the  plaintiffs  instruments,  orders,  plates,  lithographs, 
accounts,  and  contract  rights  to  the  value  of  f9,500,  notwithstanding 
the  right  of  cancellation  was  reserved  to  the  plaintiffs  upon  noncom- 
pliance by  defendant  with  the  terms  of  the  contract,  which  right  of 
cancellation  had  been  exercised ;  and  for  a  fourth  cause  of  action  for 
piano  actions  sold  and  delivered  by  plaintiffs  to  defendant  at  the 
agreed  price  of  f669.60.  The  objection  made  is  that  neither  by  any 
of  the  causes  of  action  singly  nor  by  the  union  of  all  stated  together 
does  it  appear  that  a  certain  sum  is  due  and  owing  from  the  defend- 
ant to  the  plaintiffs.  As  to  the  first,  second,  and  fourth  causes  of 
action,  the  objection  is  not  tenable.  The  writ  of  attachment  is  a  sub- 
stantial right  designed  to  give  to  honest  claimants,  as  against  non- 
residents or  fraudulent  debtors,  security  to  render  a  judgment  avail- 
able which  might  otherwise  be  lost  but  for  a  preliminary  levy  upon 
such  property  as  may  be  found.  For  any  breach  of  contract  except 
a  promise  to  marry,  wrongful  conversion  of  personalty,  for  negligent, 
fraudulent,  or  other  wrongful  act  causing  injury  to  person  or  prop- 
erty, this  remedy  is  afforded.  C!ode  Civ.  Proc.  §  635.  To  confine  the 
remedy  to  claims  exact  in  their  amount  would  nullify  the  provisions 
of  the  Code,  and  in  many  cases  greatly  limit  the  beneficial  character 
of  the  writ.  In  an  action  for  goods  sold  and  delivered  upon  a  just 
claim,  the  affiant  might  be  unable  to  truthfully  aver  any  liquidation 
or  stating  of  the  account,  and  be  compelled  to  rely  upon  an  averment 
of  value.  In  an  action  for  wrongful  conversion  of  personal  property 
it  would  be  impossible,  as  against  a  defendant  refusing  to  admit 
any  liability,  to  make  the  amount  of  the  claim  exact  or  certain,  save 
as  estimates  of  valuation  might  indicate  the  approximate  amount  of 
damages.  A  statement  of  the  difference  between  the  price  at  which 
salmon  were  purchased  and  the  price  for  which  plaintiffs  resold  the 
same  is  sufficient  to  sustain  an  attachment,  although  the  court  was 
not  of  the  opinion  that  such  was  the  certain  measure  of  damages; 
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leaving,  therefore,  the  precise  loss  unsolved  upon  the  face  of  the 
papers.  Delafleld  v.  Annsby  Co.,  58  App.  Div.  432,  68  N.  Y.  Supp. 
998.  And  in  this  case,  in  the  dissenting  opinion  of  Presiding  Justice 
Van  Brunt,  it  is  inferentially  stated  that,  if  the  correct  measure 
of  damages,  which  was  the  difference  between  the  price  agreed  for 
the  purchase  and  the  value  of  the  article  when  it  should  have  been 
delivered,  which,  of  course,  was  a  matter  of  estimate,  had  been  stated 
in  the  afQdavit,  the  attachment  might  have  been  sustained.  The  tnie 
reason  why  courts  are  chary  of  seizing  property  upon  a  claim  not 
established  by  judgment  upon  unliquidated  demands  is  the  danger, 
by  the  oppressive  use  of  the  writ  of  attachment,  of  securing  sums 
stated  far  beyond  the  amounts  which  are  ascertained  afterwards 
upon  the  trial  to  be  the  limit  of  the  actual  indebtedness.  But  this 
danger  may  be  avoided  by  the  exercise  of  wise  discretion;  and  a 
middle  course,  which  is  generally  the  one  of  safety,  may  be  followed 
without  impairing  the  useful  power  of  the  writ,  and  without  oppres- 
sion to  the  defendant.  The  court  has  always  the  inherent  power  to 
prevent  its  processes  being  used  for  improper  purposes,  and  that 
power  can  always  be  exercised  when  an  application  to  grant,  modify, 
or  vacate  any  of  its  writs  is  made  by  a  suitor  coming  within  its  juris- 
diction. The  original  writ  of  attachment  is  not  to  be  granted  as  a 
matter  of  course,  even  where  apparent  grounds  to  justify  its  issuance 
are  stated  in  the  papers  formally  presented  to  the  court.  The  writ 
is  discretionary,  as  also  the  application  to  modify  or  vacate.  Haebler 
V.  Bernharth,  115  N.  Y.  459,  463,  22  N.  E.  167,  I  see  no  reason,  there- 
fore, to  prevent  the  exercise  by  this  court  of  its  power  to  retain  the 
writ  of  attachment  for  an  amount  reasonably  justified  by  the  papers 
on  which  it  was  granted,  and  to  modify  its  force  by  a  reduction  of  the 
plaintiffs'  demand  to  such  limits  as  may  fairly  be  sustained.  The 
statute  itself  seems  to  contemplate  such  a  use  of  discretion,  even 
upon  the  original  application.  It  provides  that  the  sheriff  must  at- 
tach sufficient  to  satisfy  the  amount  of  the  plaintiffs'  demand,  with 
costs  and  expenses.  Code  Civ.  Proc.  §  641.  That  does  not  mean  the 
amount  of  the  demand  in  the  complaint,  but  the  amount  of  the  de- 
mand sufficiently  proven  to  the  satisfaction  of  the  judge.  Id.  §  636. 
It  was  a  very  proper  thing  for  the  plaintiffs  to  unite  in  one  action  all 
their  claims  against  the  defendant  upon  the  single  contract  and  any 
other  contract  subordinate  or  incidental  to  the  main  agreement,  in 
order  to  avoid  unnecessary  litigation;  and  any  determination  <rf  the 
court  upon  an  application  for  an  attachment  will  not  impair  their 
right  to  recover  all  they  may  satisfactorily  establish  upon  the  trial. 
But  the  defendant  must  not  be  burdened  in  advance  with  the  dep 
rivation  of  his  property  upon  any  portion  of  the  claims,  about  which 
there  is  just  cause  for  doubt  as  to  the  right  of  recovery  for  an  amount 
which  can  be  approximated  with  reasonable  certainty  upon  the 
papers  presented  for  the  attachment.  Nor  should  the  plaintiffs  be 
punished  for  confining  the  litigation  to  one  action  instead  of  begin- 
ning several.  I  do  not  think  the  damages,  as  stated  in  the  papers  for 
the  attachment  upon  the  third  cause  of  action,  sufficiently  ascertain- 
able, with  a  reasonable  certainty,  so  that  I  am  justified  in  upholding 
the  attachment  as  to  that  cause  of  action.     As  to  the  others  I  hold 


Digitized  by 


Google 


Sup.    Ct.)  TKNTON   V.  FEKTON.  1088 

otherwise.  The  aTerments  unexplained  and  uncontradicted  by  the 
defendant  jnstify  the  right  of  recovery  for  the  sums  named  in  the 
statement  of  those  causes  of  action. 

The  cases  cited  by  counsel  for  the  defendant  do  not  militate  against 
this  view.    In  Thorington  v.  Merrick,  101  N.  Y.  5,  3  N.  E.  794,  the 
court  of  appeals  simply  holds  that  the  action  was  an  equitable  one, 
and  that  the  papers  show  that  the  plaintiffs  were  only  entitled  to  a 
judgment  decreeing  that  certain  pine  lands  were  held  in  trust  for  the 
plaintiffs,  and  for  an  accounting.    In  Mining  Co.  v.  Raht,  9  Hun,  208, 
the  general  term  of  the  First  department  decided  that,  if  the  plaintiff 
chose  to  insert  a  cause  of  action  which  would  not  allow  an  attach- 
ment with  another  which  did,  such  election  on  his  part  prevented 
the  issuance  of  a  writ.    It  is  plain  that  in  such  a  case  the  recovery 
might  be  for  a  cause  of  action  upon  which  no  attachment  could  have 
been  issued,  and  yet  the  execution  would  find  the  property  nnjustly 
held,  so  that  the  practical  result  would  be  the  satisfaction  of  that 
judgment  through  the  procest  of  attachment  npon  a  claim  for  which 
an  attachment  would  not  lie.    Here  no  such  result  can  follow.    If  the 
plaintiffs  had  stated  with  sufficient  precision  to  demonstrate  to  a 
reasonable  certainty  the  approximate  amount  of  their  damages  under 
the  third  cause  of  action,  an  attachment  would  lie,  and,  as  all  of  their 
claims  are  drawn  from  the  relations  of  the  parties  under  one  con- 
tract, no  substantial  injustice  can  be  worked  by  its  enforcement  for 
causes  of  action  stated  on  that  contract  in  case  the  plaintiffs  ulti- 
mately recover  at  all.    The  motion,  therefore,  is  denied,  but  the 
amount  of  the  plaintiffs'  demand  is  limited  to  the  6ums  stated  in  the 
first,  second,  and  foarth  causes  of  action,  and  the  attachment  is 
modified  accordingly.    ' 
Ordered  accordingly. 


(86  Misc.  Rep.  479.) 

FENTON  V.  FENTON  et  al. 

WHALEN  et  al.  r.  SAME. 

(Sapreme  CJourt,  Special  Term,  New  York  County.    Jnly,  1901.) 

1.  Tbustb— Chkation — Wills — Consthuction. 

Where  a  will  directed  the  executors,  as  tmstees,  "to  Invest  and  keep 
Invested  so  much  of  my  gnld  estate  as  may  be  personal,  and  collect  and 
receive  the  rents,  Issues,  Incomes,  and  profits  of  so  much  of  my  estate 
as  may  be  real  property,  and  pay  over,  atter  deducting  the  lawful  ex- 
penses, the  net  Income  arising  from  my  property,  both  real  and  personal, 
to  certain  beneficiaries  named,"  such  provision  as  to  the  realty  creates 
a  valid  express  trust  of  the  third  class,  authorized  by  Laws  18i>6,  c.  547, 
art  3,  {  76,  authorizing  the  creation  of  an  express  trust  to  receive  the 
rents  and  profits  of  real  property,  and  apply  them  to  the  use  of  any 
person  during  the  life  of  that  person,  or  for  any  shorter  term,  subject  to 
the  provisions,  of  the  law  relating  thereto. 
&  Sake— PKHPKTorrY. 

The  validity  of  the  trnst  created  for  two  lives  In  being  only  Is  not 
'  affected  by  the  fact  that  a  number  of  persons  may  be  Its  beneficiaries 
during  the  term. 
&  Wills— CoNBTBOCTtoH. 

A  testator,   who  had  given  legacies  amounting  to  $36,000,   married 
again,  and  by  a  codicil  to  his  will  declared  that  It  was  his  desire  that 
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his  wni,  ezcei>t  as  limited  by  the  codicil,  shoold  coDtiniie  In  full  force 
and  effect  He  then  gave  his  second  wife  his  dwMlng  house,  "the  fnr- 
niture,"  and  all  contents  thereof.  A  safe  In  the  house  was  found  to  con- 
tain Becurltles  to  the  extent  of  $114,000,  and  besides  this  he  had  only 
f60  of  personalty.  Held,  that  the  second  wife  was  not  entitled  to  the 
contents  of  the  safe,  they  not  being  consonant  with  furniture,  nor  In- 
cluded within  the  terms  of  the  codlcIL 

4.  DowBR— Electioh. 

Where  the  provlsionB  of  a  will  are  not  Inconsistent  with  dower,  the 
testator's  widow  Is  not  put  on  an  election  whether  she  will  take  dower  or 
under  the  will. 

Actions  by  Ellen  M.  Fenton  against  Dennis  Fenton  and  others,  and 
by  John  Whalen  and  others,  aa  executors  of  the  estate  of  Thomas 
Fenton,  deceased,  against  Ellen  M.  Fenton  and  others,  for  dower, 
and  for  the  construction  of  decedent's  will.  Judgments  for  plain- 
tiffs. 

Stem  Sc  Bushmore  (Eldon  Bisbee,  of  counsel),  for  Ellen  M.  Fenton. 
John  P.  Dnnn,  for  executors  of  inxomas  Fenton. 
Patrick  H.  Whalen,  for  Dennis  Fenton. 
Vincent  P.  Lynott,  for  Michael  Cronican. 

OHESTEB,  J.  These  actions  may  be  considered  together.  The 
first  is  one  bronght  by  the  widow  of  Thomas  Fenton,  deceased,  for 
dower.  The  secmid  is  brought  to  procure  the  cons^ction  of  his 
will.  He  died  September  26,  1899,  seised  of  premises  known  as 
'«02  West  One  Hundred  and  Sixty-First  Street,  New  York,"  where 
he  resided  at  the  tibie  of  his  death;  ol  another  house  and  lot  situated 
aa  the  southwest  corner  of  Amsterdam  avenue  and  West  ISlst  street; 
and  also  of  two  vacant  lots  on  the  northwest  comer  of  169th  street 
and  Audubon  avenue,  in  the  city  of  New  York.  He  left  no  childroi. 
He  left  a  will  bearing  date  the  26th  day  of  August,  1897.  In  this 
will,  after  making  provision  for  his  debts,  funeral  expenses,  and  ex- 
penses of  administration,  and  giving  an  aggregate  of  |36,400,  in  15 
legacies,  to  various  collateral  relatives,  friends,  and  charities,  he 
gave  all  the  residue  of  his  estate  to  his  executors  in  trust,  by  the  fol- 
lowing clause,  viz.: 

"Seventeenth.  All  the  rest,  residue,  and  remainder  of  my  estate,  both  r«d 
and  personal,  I  give,  devise,  and  bequeath  to  my  executors  hereinafter  ap- 
pointed, In  trust,  nevertheless,  for  the  following  uses  and  purposes:  To 
invest  and  keep  invested  so  much  of  my  said  estate  as  may  be  personal, 
and  to  collect  and  receive  the  rents.  Issues,  Incomes,  and  profits  of  so  much 
of  my  estate  as  .may  be  real  property,  and  to  pay  over,  after  deducting  all 
lawful  expenses,  the  net  income  arising  from  my  said  property,  both  real 
and  personal,  equally,  share  and  share  alike,  to  my  sister-in-law,  Betsy  Fm- 
ton,  of  Teuniscart,  county  Waterford,  Ireland,  and  my  sister,  Mrs.  Terrence 
Ahern,  of  Llemore,  county  Waterford,  Ireland,  during  the  lifetime  of  my 
niece  Julia  Ahem  and  of  my  nephew  Michael  Ahem,  children  of  Mrs.  T«-- 
rence  Ahem;  and  It  Is  my  will  that.  In  case  either  or  both  my  sister-in-law. 
Betsy  Fenton,  and  my  sister,  Mrs.  Terrence  Ahem,  should  die  before  JuUa 
Ahem  and  Michael  Aliem  are  both  deceased,  then  the  heirs  at  law  of  my 
said  sister-ln-law  or  my  said  sister  so  dying  shall  take  of  the  net  Income  of 
my  said  estate  the  share  of  the  one  so  dying  per  stirpes,  and  not  per  capita; 
and  on  the  death  of  both  Julia  Ahem  and  Michael  Ahem  I  direct  my  execu- 
tors, or  the  survivor  of  them,  to  pay  over  the  whole  of  my  said  residuary 
estate  to  my  nephew  Patrick  Fenton,  son  of  Betsy  Fenton,  of  Tenniscart, 
coun^  Waterford,  Ireland,  absolutely  and  forever;    and  In  the  event  that 
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my  said  nephew  Patrick  Fenton  should  die  before  the  death  of  the  said 
Julia  and  Mlchnel  Ahem,  then,  and  In  tlint  event,  I  direct  my  executors 
hereinafter  appointed  upon  the  death  of  said  Julia  Ahern  and  Michael  Ahem 
to  pay  over  the  whole  of  my  said  residuary  estate  absolutely  and  forever  to 
the  lawful  Issue  of  my  said  nephew  Patrick  Fenton,  If  any  such  surviving 
there  be  at  the  time  of  the  death  of  the  said  Julia  and  Michael  Ahem 
as  aforesaid;  and.  In  the  event  that  there  be  no  Issue  of  my  said  uephew 
Patrick  Fenton  surviving  at  the  time  of  the  death  of  the  said  Julia  and 
Michael  Ahern,  then  It  is  my  will,  and  I  hereby  direct,  that  my  said  executors 
hereinafter  api>olnted  pay  over  the  whole  of  my  said  estate  on  the  death  of 
the  said  Julia  and  Michael  Ahern  as  aforesaid  to  the  heirs  at  law  of  my 
said  nephew  Patrick  Fenton,  son  of  Betsy  Fenton,  absolutely  and  forever." 

After  making  this  will,  and  on  the  12th  day  of  October,  1898,  be 
married,  as  a  second  wife,  the  plaintiff  in  the  flrst-entitled  action. 
Four  days  before  his  death  he  made  a  codicil,  of  which  the  following 
is  a  copy: 

"Know  all  men  by  these  presents,  that  I,  Thomas  Fenton,  now  residing 
at  No.  502  West  161st  street,  New  York  City,  having  heretofore  made  a  last 
will  and  testament,  which  I  wish  to  have  continue  In  full  force  and  effect/ 
excepting  that  by  and  In  the  codicil  as  hereto  set  forth  I  do  hereby  make, 
publish,  and  declare  this  Instrument  to  be  as  and  for  a  codicil  to  the 
aforesaid  last  will  and  testament  First.  Any  grant,  devise,  or  bequest 
that  I  may  have  made  in  said  last  will  and  testament  to  any  person  or  per- 
sons, in  trust  or  otherwise,  of  the  premises  No.  602  West  161st  street  New 
York  City,  and  all  the  contents  of  every  kind  and  nature  therein  contained, 
I  do  by  this  my  codicil  revoke,  nullify,  ai(d  make  void,  and  I  now  will  that 
the  said  premises  No.  502  West  16l8t  street,  and  the  furniture  and  all  the 
contents  thereof,  together  with  the  strip  of  land  on  the  easterly  side  of  said 
house  and  lot,  being  five  feet  front  and  rear,  and  running  the  depth  of  twenty- 
five  feet  shall  descend  to  my  wife,  Ellen  M.  Fenton,  to  her  own  use  abso- 
lutely and  forever;  and  I  therefore  now  give,  devise,  and  bequeath  to  my 
said  wife,  Ellen  M.  Fenton,  the  aforesaid  premises,  with  the  said  strip  of 
land,  and  all  the  contents  of  said  balldlng  and  premises,  to  her  own  use 
absolutely  and  forever.  In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal  this  22nd  day  of  September,  1890.  Thomas  Fenton.    [h.  S.]" 

On  the  day  before  his  death  he  made  a  second  codicil,  wherein  he 
refers  again  to  his  last  will  and  testament,  which  he  wi^es  "to  have 
continue  in  fnll  force  and  effect."  In  this  codicil  he  nullifles  the 
devise  to  any  person,  in  trust  or  otherwise,  of  his  house  and  lot  sit- 
uated on  the  southwesterly  comer  of  Amsterdam  avenue  and  West 
161st  street.  New  York,  and  devises  the  same  to  his  nephew  Dennis 
Fenton  "absolutely  and  forever."  After  his  death  the  furniture  in  the 
residence  devised  by  the  codicil  to  his  wife  was  appraised  at  the  sum 
of  |50,  and  his  wearing  apparel  and  jewelry  at  the  sum  of  flO. 
Among  the  furniture  was  a  small  safe.  Upon  this  being  opened,  it 
was  found  to  contain  a  United  States  bond  for  |1,000;  several  bonds 
secured  by  mortgages  on  real  estate,  aggregating  |20,000  in  amount; 
30  separate  savings  bank  deposit  books,  showing  deposits  of  upwards 
of  f  80,000;  a  pass  book  in  another  bank,  showing  deposits  of  upwards 
of  $10,000;  and  cash  to  the  amount  of  |2,704.  This  personal  property 
had  a  value,  all  told,  of  |114,368.76.  The  widow  insists  that  it  was 
the  intention  of  the  testator,  by  the  first  codicil,  in  devising  to  her 
the  premises  No.  502  West  161st  street,  and  bequeathing  to  her  "the 
furniture  and  all  the  contents  thereof,"  to  give  her  all  of  the  personal 
property  found  in  the  Bade  in  that  house,  as  well  as  the  furniture. 
She  also  alleges  that  the  trust  mentioned  in  the  seventeenth  item  of 
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the  will  is  void  for  oncertainty  and  indeflniteness,  that  it  is  not  one 
for  a  purpose  for  which  an  express  trust  may  be  created,  and  that 
there  is  an  unlawful  suspension  of  the  power  of  alienation. 

An  examination  of  the  provisions  of  the  seventeenth  clause  con- 
vinces me  that  the  trust  there  created  is  a  valid  one.  The  statute 
authorizes  the  creation  of  an  express  trust  "to  receive  the  rents  and 
profits  of  real  property,  and  apply  them  to  the  use  of  any  person  dur- 
ing the  life  of  that  person,  or  for  any  shorter  term,  subject  to  the 
provisions  of  the  law  relating  thereto."  Laws  1896,  c.  547,  art.  3,  § 
76.  The  .clause  of  the  will  to  be  construed  follows  the  language  of 
this  statute  very  closely.  The  gift  to  the  executors  in  trust  is  "to 
collect  and  receive  the  rents,  issues,  incomes,  and  profits  of  so  much 
of  my  said  estate  as  may  be  real  property,  and  to  pay  over,  after  de- 
ducting all  lawful  expenses,  the  net  income  arising  from  my  said 
property,  both  real  and  personal,"  to  the  beneficiaries  therein  named. 
It  is  not  necessary. that  the  purpose  of  a  trust  should  be  declared  in 
the  exact  words  of  the  statute.  It  is  sufficient  that  a  purpose  within 
the  statute  is  clearly  embraced  within  the  language  used.  That  ap- 
pears clearly  to  be  tiie  case  here.  Vernon  v.  Vernon,  53  N.  Y.  351- 
359;  Donovan  v.  Van  De  Mark,  78  N,  Y.  244,  248.  Nor  is  there  an 
unlawful  suspension  of  the  power  of  alienation.  The  trust  is  limited, 
in  any  event,  to  two  lives  in  being, — that  is,  to  the  lives  of  Julia 
Ahem  and  Michael  Ahern, — and  therefore  does  not  oflfend  against 
the  provision  of  the  statute  in  that  respect.  The  fact  that  a  number 
of  persons  may  be  beneficiaries  during  the  continuance  of  the  two 
lives,  and  during  which  the  power  of  alienation  is  suspended,  does 
not  impair  the  validity  of  the  trust.  Woodgate  v.  Fleet,  64  K  Y.  571; 
Bailey  v.  Bailey,  97  N.  Y.  460.  I  am  unable,  also,  to  find  any  dement 
of  indeflniteness  or  uncertainty  in  the  trust.  The  language  is  clear. 
The  trust  is  to  continue  during  the  lives  of  but  two  persons,  Michael 
and  Julia  Ahem,  with  a  beneficial  interest  in  a  sister-in-law,  Betsy 
Fenton,  and  a  sister,  Mrs.  Terrence  Ahern,  and  upon  their  deaths  to 
their  respective  heirs  at  law,  with  remainder  to  a  nephew,  Patrick 
Fenton,  with  suitable  provisions  providing  for  the  contingency  of 
the  death  of  Patrick  prior  to  the  death  of  Michael  and  Julia.  I  con- 
clude, therefore,  that  there  is  nothing  here  that  contravenes  the 
statute,  and  that  the  trust  is  valid. 

The  next  question  to  be  determined  is  whether  the  widow  is  ea- 
titled,  under  the  bequest  to  her  of  the  furniture  and  the  contents  of 
the  house,  to  take  the  bonds,  mortgages,  bank  books,  and  cash  found 
in  the  safe  in  the  house,  to  the  exclusion  of  all  of  the  several  lega- 
tees named  in  the  will  as  originally  drawn.  It  is  a  primary  rule  of 
construction  that  the  intention  of  the  testator  must  control,  if  that 
can  be  gathered  from  the  will  and  the  surrounding  circumstances. 
To  get  at  the  intention,  the  entire  will  must  be  taken  into  account, 
and  effect  must  be  given  to  all  its  provisions,  if  that  is  possible.  Here 
the  testator  had  made  a  will  before  his  marriage  to  his  second  wife. 
In  that  he  had  given  substantial  bequests  to  numerous  near  relatives 
and  friends  and  to  several  charities.  Practically  his  entire  personal 
estate  was  represented  by  the  cash,  bank  books,  and  securities  found 
in  the  safe.    In  the  first  codicil,  made  after  his  marriage,  in  which 
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he  willed  the  honse  where  he  lived  to  his  wife,  "and  the  furniture  and 
all  the  contents  thereof,"  he  refers  to  his  last  will  and  testament, 
and  expresses  his  wish  to  have  that  "continue  in  full  force  and 
effect."  He  also  expresses  the  same  desire  in  the  second  codicil  in 
referring  to  his  will.  If,  under  the  term  "contents,"  used  in  the 
codicil,  all  his  personal  property  found  in  the  safe  is  held  to  go  to 
his  widow,  then  no  force  or  effect  is  given  to  his  will  as  originally 
made,  for  there  will  be  no  estate  left  to  pay  any  of  the  legacies' there- 
in given,  or  to  create  the  trust  estate  tiierein  provided  for.  His 
solicitude  to  have  his  will  kept  in  full  force  and  effect,  expressed 
as  it  was  in  both  of  these  codicils,  is  very  convincing  in  showing 
that  the  testator  did  not  intend,  by  the  use  of  the  word  "contents,"  to 
give  his  entire  personal  estate  to  his  widow,  and  thus  leave  in  the 
handa  of  his  executors  no  fund  which  could  be  applied  by  them 
to  the  legacies  given  or  the  trust  created  in  the  will.  It  is  true  that 
the  word  "contents"  is  broad  enough  to  include  the  bonds,  mortgages, 
bank  books,  and  cash;  and,  while  the  court  might  be  justified  in 
giving  it  that  meaning  to  prevent  intestacy,  yet  where,  as  here,  there 
is  a  residuary  clause,  and,  consequently,  no  question  of  intestacy 
involved,  that  phase  of  the  case  may  be  eliminated  from  considera- 
tion in  construing  this  will.  The  testator's  intent,  not  to  give  the 
word  the  broad  meaning  claimed  for  it  by  his  widow,  being  so  mani- 
fest from  an  examination  of  the  will  and  codicils  together,  the  case 
might  properly  be  resolved  against  her  for  that  reason  alone.  But 
the  current  of  authority  in  construing  wills  very  similar  in  character 
to  this  seema  to  me  to  be  conclusive  against  her  contention.  The 
rule,  in  brief,  as  well  stated  by  the  learned  justice  who  decided 
the  recent  case  of  Ludwig  v.  Bungart,  33  Misc.  Rep.  177,  67  N.  Y. 
Snpp.  177,  is  "that  in  the  construction  of  wills,  when  certain  things 
are  mentioned  or  enumerated  in  a  bequest,  followed  in  the  same 
clause  by  a  more  general  description,  that  description  is  taken  to 
cover  only  things  of  a  like  kind  with  those  mentioned  or  enumerated ; 
and  this  is  so  because  it  is  presumed  the  testator  had  only  things  of 
that  class  in  mind.  Jarm.  Wills,  709^  and  note;  Dole  v.  Johnson,  3 
Allen,  364;  Bills  v.  Putnam,  64  N.  H.  554,  15  Atl.  138.  The  general 
phrase,  'contents  of  house,'  following  the  specific  one  of  'household 
furniture,'  must,  therefore,  be  confined  to  matters  ejusdem  generis." 
In  re  Reynolds,  124  N.  Y.  388,  26  N.  E.  954;  Ball  v.  Dixon,  83  Hun, 
344,  31  N.  Y.  Supp.  990,  are  cases  to  the  same  effect.  To  carry  into 
effect  the  testator's  intent,  and  to  give  force  to  the  authorities  refer- 
red to,  it  must  be  held  that  the  personal  property,  cash,  and  securi- 
ties found  in  the  safe  go  to  the  executors,  to  be  disposed  of  as  pro- 
vided in  the  will,  and  not  to  the  widow. 

With  respect  to  the  remaining  question,  I  discover  nothing  in  the 
will  or  codicils  which  is  inconsistent  with  the  widow's  claim  for 
dower.  The  provision  for  her  benefit  is  not  made  in  lieu  of  dower, 
and,  although  she  has  entered  into  possession  of  the  house  devised 
to  her,  that  fact  is  not  a  waiver  on  her  part  of  any  rights  given  to 
her  by  law.  She  was  not  driven  to  an  election  between  the  provision 
contained  in  the  vnll  for  her  benefit  and  her  dower.  It  is  urged  here 
that,  because  the  testator  specifically  devised  one  parcel  by  the  last 
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codicil  to  his  nephew  Dennis  Fenton  "absolutely  and  forerer,"  and 
that  he  devised  all  of  the  residue  of  his  estate  upon  certain  trusts, 
these  provisions  are  inconsistent  vrith  dower.  I  cannot  see  that  that 
is  80.  The  fact  that  he  devised  the  house  to  Dennis  Fenton  is  not  of 
itself  inconsistent  with  dower,  for  the  reason  that  the  testator  had 
no  control  over  the  dower,  and  could  not  dispose  of  that  by  will 
any  more  than  he  could  have  disposed  of  the  right  of  a  mortgagee 
of  the  property.  In  either  event,  the  devisee  must  take  it  subject  to 
the  incumbrance.  Closs  v.  Eldert,  30  App.  Div.  338,  51  N.  Y.  Snpp. 
861.  Nor  can  the  terms  "absolutely  and  forever,"  used  by  the  testa- 
tor in  the  devise  of  this  real  estate  to  Dennis  Fenton,  be  effective 
to  defeat  his  widow  of  her  dower  therein.  These  words  characterize 
the  quality  of  the  estate  which  the  testator  devised,  and  merely  show 
an  intention  to  give  an  absolute  fee,  as  distinguished,  for  instance, 
from  a  life  estate,  or  from  some  other  qualified  fee,  and  cannot  be 
held  to  devise  something  which  the  testator  had  no  right  to  give. 
Neither  is  the  devise  to  the  executors  in  trust  of  all  of  the  residue 
of  the  testator's  estate  inconsistent  with  the  right  of  dower.  The 
right  of  dower  was  no  part  of  his  estate,  but  is  an  estate  which  the 
law  gives  to  the  widow  free  from  the  control  of  the  husband,  and 
this  estate  can  only  be  taken  away  from  her  by  her  consent.  While 
he  could  put  her  to  her  election,  by  the  use  of  proper  terms  in  his 
will,  between  her  right  of  dower  and  a  provision  for  her  benefit  in 
the  will,  yet  he  has  not  done  so  in  this  instance,  and  therefore  she 
is  entitled  to  both  her  dower  and  the  provision  made  for  her  benefit. 
Konvalinka  v.  Schlegel,  104  N.  Y.  125,  9  N.  E.  868,  68  Am.  Kep.  494; 
Gray  v.  Gray,  5  App.  Div.  136,  39  N.  Y.  Supp.  57;  mmbel  v.  Kimbel. 
14  App.  Div.  570,  43  N.  Y.  Supp.  900;  Duncklee  v.  Butler,  30  Misc. 
Rep.  61,  62  N.  Y.  Supp.  921. 

The  stipulations  made  by  counsel  in  open  court  as  to  the  correct 
names  of  the  corporations  intended  by  the  testator  to  be  beneficiaries 
under  his  will  may  be  given  full  force  and  effect  in  the  judgment,  as 
all  the  parties  are  of  full  age.  The  plaintiff  is  entitled  to  judgment 
for  the  admeasurement  of  her  dower  in  the  first-entitled  action,  with 
costs;  and  the  plaintiffs  in  the  second  action  are  entitled  to  a  judg- 
ment construing  the  will  in  harmony  with  this  opinion,  with  costs 
to  the  plaintiffs  and  to  all  answering  defendants,  to  be  paid  out  of 
the  estate 

Ordered  accordingly. 


(35  Misc.  Bep.  528.) 

SUMNEE  V.  CITY  OP  GLOViaElSVILIiB. 

(Supreme  Court,  Special  Term,  Saratoga  Oomity.    July,  1901.) 

Watbr  ahd  Watbh  Coursbb—Divbrsioh— Lower  Riparias  Owbbr — Bights 
Where  a  city,  under  leglalative  autliorlty,  has  Impounded  certain 
streams  tributary  to  a  river  for  its  water  supply,  It  Is  not  liable  for 
damages  resulting  from  the  water  thus  diverted  to  a  manufacturer  on 
the  river  32  miles  below,  employing  both  steam  and  water  power;  It 
appearing  that  at  low  water  the  water  thereafter  flowing  In  the  rlvei 
was  a  thousand  times  the  amount  diverted,  and  that  the  amount  diverted 
would  create  less  than  two-horse  power  in  a  wwklng  day,  and  that  the 
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manufacturer's  dam  Is  leaky,  and  has  been  permitted  to  remain  In  that 
condition  for  a  long  period  of  time. 

Action  by  Alanson  A.  Somner  against  the  city  of  Qloversvllle  to 
recover  damages  for  the  diversion  of  waters  of  a  river.  C5omplaint 
dismissed. 

D.  H.  McFalls  and  M.  D.  Murray  (Edgar  T.  Bracltett,  of  counsel), 
for  plaintiff. 

James  H.  Drury  (Frank  Talbot,  of  counsel),  for  defendant 

HOUGHTON,  J.  The  plaintiff  is  the  owner  of  a  water  power  on 
the  Sacandaga  river  at  Conklingville,  in  Saratoga  county.  The 
Sacandaga  river  empties  into  the  Hudson  about  7  miles  below  the 
plaintiff's  premises,  and  is  the  largest  tributary  of  that  river.  It  rises 
in  Hamilton  county  80  miles  or  more  from  its  mouth,  and  has  a 
watershed  averaging  40  to  50  miles  in  breadth.  Innumerable  streams 
flow  into  it,  one  of  which  is  the  Mayfleld  creek.  Near  the  head  waters 
of  Mayfield  creek,  and  32  miles  from  the  plaintiff's  dam,  the  defend- 
ant has  constructed  reservoirs  and  intakes  upon  5  streams,  for  the 
purpose  of  furnishing  a  part  of  the  water  for  its  municipality  and  in- 
habitants.  The  ordinary  minimum  flow  of  these  streams  is  2,232,000 
gallons  per  day.  The  defendant  has  taken  only  an  average  of  1,000,- 
000  gallons  of  this  flow.  This  taking  began  15  years  ago.  The  soft 
timter  has  been  practically  cut  from  the  Sacandaga  valley  for  20 
years,  and  the  water  in  the  Sacandaga  river  has  been  gradually  grow- 
ing less  since  that  time,  and  the  testimony  shows  that  it  is  one-third 
less  now  than  it  was  before  1880.  This  diminution  of  water  applies 
to  all  the  tributaries  of  the  river,  the  streams  appropriated  by  the 
defendant  as  well  as  the  others.  It  is  only  in  extremely  dry  periods 
that  water  does  not  flow  past  defendant's  dams  and  reservoirs,  and 
it  is  only  for  short  periods  that  such  flow  is  impeded.  The  plaintiff's 
tUun,  up  to  a  year  ago,  was  about  7  feet  in  height,  and  was  an  old 
dam,  which  leaked  at  all  times  of  the  year.  The  defendant's  pondage 
runs  back  12  to  14  miles.  The  amount  of  water  in  the  Sacandaga 
river  at  low  water  is  a  thousand  times  greater  than  the  amount  of 
water  taken  by  the  defendant.  The  plaintiff's  dam  is  300  feet  in 
width,  and  the  1,000,000  gallons  taken  by  the  defendant  in  each  34 
hours  would  make  a  difference  of  about  one-sixth  of  an  inch  in  the 
depth  of  the  water  at  the  dam.  The  plaintiff  used  steam  in  his  mill 
for  a  long  time  prior  to  the  erection  of  defendant's  water  system. 
His  manufactory  is  run  10  hours  a  day.  With  the  head  which  he  has, 
the  1,000,000  gallons  taken  by  the  defendant  in  24  hours  would  make 
1.88  horse  power  for  10  hours.  The  plaintiff  brings  this  action 
against  the  defendant  to  recover  damages  for  perceptibly  and  mate- 
rially diverting  and  diminishing  the  water  at  his  mill.  The  defend- 
ant insists  that  the  Sacandaga  river  is  a  public  stream,  the  title  to 
the  bed  of  which  is  in  the  people,  and  that  the  plaintiff  owns  only 
to  ordinary  high-water  mark,  and  not  to  the  thread  of  the  stream,  as 
in  ordinary  cases,  and  that  because  the  legislature  authorized  the 
defendant  to  construct  its  water  system,  and  take  the  water  of  a 
part  of  the  tributaries  of  the  river,  the  plaintiff  has  no  standing. 
The  maps  of  the  early  patents  describe  the  Sacandaga  river  as  the 
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west  branch  of  the  Hudson,  and  the  grants  are  bounded  bj  the  banks 
of  the  stream.  From  this  the  defendant  deduces  that  the  people  still 
retain  title  to  the  bed  of  the  stream,  and  that  the  rule  which  has  been 
applied  to  the  Hudson  river  is  applicable  to  the  Sacandaga.  The 
courts  have  repeatedly  held  that  the  rule  was  different  with  respect 
to  the  ownership  by  riparian  proprietors  on  the  Hudson  and  Mo- 
hawk rivers  from  that  which  applied  to  other  rivers  of  the  state. 
This  arose  from  the  language  of  the  grants  along  these  two  rivers, 
which  were  construed  by  the  rules  of  the  civil  law  prevailing  in  the 
Netherlands,  from  whose  government  title  was  derived.  The  bed  of 
the  Hudson  river  below  Waterford  has  been  conceded  to  belong  to 
the  people  of  the  state,  and  the  rights  of  riparian  owners  have  been 
treated  in  a  quite  different  manner  from  those  upon  that  portion  of 
the  river  above  that  point.  THie  courts,  at  an  early  date,  however, 
did  extend  the  rule  as  far  north  as  Stillwater  (Palmer  v.  Mulligan,  3 
Caines,  308,  2  Am.  Dec.  270),  which  is  50  miles  or  more  further  down 
the  river  than  the  mouth  of  the  Sacandaga.  I  do  not  think  it  has 
been  generally  understood  that  the  rule  of  law  that  the  riparian  own- 
er upon  the  Hudson  owned  only  to  ordinary  high-water  mark  was  ap- 
plicable to  the  upper  Hudson  above  Glens  Falls.  Without  deciding 
that  point,  however,  I  think  the  plaintiff,  as  riparian  owner,  even  if 
the  Sacandaga  river  be  construed  to  be  a  public  stream,  and  the  title 
to  its  bed  in  the  people,  has  the  right  to  have  the  water  flow  past  his 
premises,  and  has  the  right  to  use  the  water  as  against  every  one  ex- 
cept the  people  of  the  state,  and  as  against  them  even,  only  that  he 
shall  not  interfere  with  public  navigation;  and  that  the  l^slatore 
had  no  authority  to  give  to  the  defendant  the  privilege  of  unlawfully 
diverting  the  head  waters  of  any  of  the  tributaries  of  the  river.  Even 
upon  the  Hudson  river  below  Waterford,  it  is  held  that  the  state  can- 
not compel  a  riparian  owner  to  remove  a  wharf  constructed  upon  the 
shoals  in  front  of  his  uplands,  unless  it  is  shown  that  the  wharf  is 
actually  a  nuisance,  or  an  obstruction  to  navigation,  and  interferes 
with  the  public  right  to  use  the  stream.  People  v.  Mould,  37  App. 
Div.  35,  66  N.  Y.  Supp.  453.  The  Sacandaga  river  is  not  actually 
navigable  below  the  plaintiff's  premises,  and  navigable  above  only 
for  a  comparatively  short  distance.  Even  if  it  be  treated  as  a  purely 
navigable  river,  the  bed  of  which  is  owned  by  the  people  of  the  state, 
it  is  no  defense  to  a  person  doing  injury  to  a  riparian  owner's  rights. 
Palmer  v.  Mulligan,  3  Caines,  311,  2  Am.  Dec.  270. 

The  right  to  use  water  as  it  flows  is  a  property  right,  yet  the  water 
itself  is  not  the  subject  of  exclusive  ownership  or  dominion  either  by 
the  sovereign  power  or  an  individual.  Sweet  v.  City  of  Syracuse. 
129  N.  Y.  335,  27  N.  E.  1081,  29  N.  E.  289.  Riparian  owners,  there- 
fore, upon  navigable  streams  even,  as  against  other  individuals,  have 
the  right  to  use  the  water  as  it  flows  past  their  premises;  and 
whether  a  dam  or  other  structure  is  a  public  nuisance  is  not  for  the 
wrongdoer  to  say,  but  that  question  is  between  the  people  and  the 
riparian  owner.  Stiles  v.  Hooker,  7  Cow.  266;  Harris  v.  Thompson,  9 
Barb.  350. 

Even  if  the  defendant  was  authorized  by  act  of  the  legislature 
specifically  to  take  the  water  of  some  of  the  tributaries  of  the  Bacan- 


Digitized  by 


Google 


Sap.   Ct.)  8UM.VEB  T.  cm  OF  GL0VEB8VILLK.  1091 

daga  river,  this  would  be  nnavailing  as  a  defense  to  an  invasion  of 
the  rights  of  the  plaintiff,  because  the  state  has  no  right  to  convert 
the  waters,  or  autiiorize  their  conversion,  for  any  other  use  than  the 
purposes  of  navigation.  Smith  v.  City  of  Rochester,  92  N.  Y.  464,  44 
Am.  Sep.  393.  I  think  the  case  at  bar,  therefore,  is  to  be  passed 
upon  irrespective  of  whether  the  state  owns  the  bed  of  the  ISacan- 
daga,  or  whether  the  legislature,  owning  the  bed  of  the  river,  au- 
thorized the  defendant  to  appropriate  for  its  water  system  some  of 
its  tributary  streams;  and  the  question  is,  whether  or  not  the  taking 
of  one  one-thousandth  part  of  the  water  of  the  stream  upon  which  the 
plaintiff's  dam  is  situated,  under  all  the  circumstances  disclosed,  is 
such  a  perceptible  and  material  diminishing  of  the  flow  as  will  compel 
the  court  to  recognize  it,  and  award  damages  therefor. 

Conceding  to  the  utmost  the  plaintiff's  rights  upon  the  stream,  I 
think  judgment  must  be  for  the  defendant  The  use  of  water  by 
riparian  owners  is  always  subject  to  the  use  by  others.  The  use  by 
an  upper  riparian  owner  always  interferes  somewhat  with  the  use 
by  a  lower  riparian  owner.  Each,  having  a  right,  may  exercise  that 
privilege  in  a  reasonable  way,  even  if  it  inconveniences  the  other. 
All  municipalities  must  be  supplied  with  water.  If,  in  the  taking  of 
that,  there  is  immediate  perceptible  damage  to  a  lower  riparian 
owner,  he  must  be  compensated.  But  there  must  be  an  end  to  dam- 
age or  injury  which  the  courts  are  required  to  recognize  and  com- 
pensate for.  Technically,  the  taking  of  any  quantity  of  water  in- 
jures a  riparian  owner,  however  distant  he  may  be.  In  the  dry  sea- 
son, even  a  little  water  which  is  taken  at  various  points  from  an  ex- 
tensive stream,  running  through  a  thickly  inhabited  district,  in  the 
aggregate,  may  diminish  the  flow  at  a  lower  point.  If  the  courts  are 
to  recognize  such  diminutions,  and  give  nominal  damages  therefor, 
interminable  litigation  would  result,  and  ruinous  expense  be  incurred 
by  every  village  and  city.  The  taking  of  the  1,000,000  gallons  which 
the  defendant  takes,  if  it  affects  the  plaintiff  in  such  manner  as  to 
compel  the  court  to  award  him  damages,  would  compel  the  court  to 
give  damages,  actual  or  nominal,  to  every  mill  owner  on  the  Hudson 
river  from  the  point  where  the  Sacandaga  enters.  Steamboat  com- 
panies navigating  the  Hudson  might  have  a  right  of  action,  as  well 
as  riparian  owners  along  its  banks,  until  it  flows  into  the  ocean,  be- 
cause it  must  be  confessed  that  some  water  has  been  taken,  and 
thereby  the  flow  somewhat  diminished.  The  same  principle  would 
allow  the  power  companies  at  Niagara  Falls  to  maintain  actions 
against  the  city  of  Chicago  and  the  various  cities  along  the  borders  • 
of  the  Qreat  I^es  taking  water  for  their  municipalities.  But  the 
courts  do  not  recognize  such  infinitesimal  injuries,  and  hence  the 
rule,  which  has  been  such  as  long  as  the  law  has  been  formulated, 
that  there  may  be  injury  without  damage.  The  necessity  that  mu- 
nicipalities be  supplied  with  water,  which  can  ordinarily  only  be 
obtained  by  taking  it  from  some  large  stream  or  some  tributary  to 
it,  makes  it  incumbent  upon  the  courts  to  refuse  to  give  damages  for 
a  mere  technical  injury. 

But  a  complete  answer  to  the  claim  of  the  plaintiff  is  that  he  could 
have  prevented  the  injury  if  he  had  kept  his  dam  in  such  condition 
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as  to  hold  the  water  which  flowed  past  his  premises.  The  proof 
shows  that  at  all  times  during  the  dry  season  the  dam  was  in  such 
a  leaky  state  that  more  water  flowed  through  it  tlian  was  taken  by 
the  defendant.  The  action  is  for  actaal  damages  suffered.  These 
are  the  diminished  rental  value  of  the  plant  as  it  was,  or,  at  most, 
.what  it  would  cost  to  create  the  lost  power.  If  the  defendant  is  liable 
at  all,  it  is  liable  not  for  the  possible  injury  in  case  plaintiff  had  had 
a  better  dam  and  mill,  which  could  have  done  more  effective  work, 
but  for  the  actual  injury  done  to  him  as  the  plant  then  was.  Gal- 
lagher v.  Water  Co.,  25  App.  Div.  84,  49  N.  Y.  Supp.  250.  The  plain- 
tiff could  not  allow  holes  to  remain  in  his  dam,  through  which  more 
water  was  lost  than  the  defendant  took,  and  then  complain  that  he 
did  not  hare  water  enough  to  run  his  mill,  and  charge  that  lack  of 
water  to  the  defendant,  when  by  stopping  the  holes  be  would  have 
had  sufficient.  It  is  a  rule,  recognized  in  all  classes  of  actions  for 
damages,  that  a  party  who  seeks  damages  from  another  must  hare 
done  what  he  reasonably  could  to  diminish  the  injury  and  reduce  the 
damage.  Hogle  v.  Railroad  Co.,  28  Him,  363.  The  plaintiff  coniti 
not,  therefore,  stand  by  and  say  that  he  would  do  nothing  towards 
keeping  his  dam  in  proper  repair  so  that  it  would  hold  the  water 
which  did  actually  flow,  and  then  ask  the  defendant  to  pay  all  dam- 
ages for  loss  of  power,  when,  if  he  had  put  reasonable  repairs  upon 
his  dam,  he  would  have  suffered  no  loss. 

The  complaint  must  be  dismissed  upon  the  merits,  with  costs. 
Decision  may  be  prepared  in  accordance  with  the  above. 

Complaint  dismissed,  with  costs. 


(80  MlBC.  Rep.  472.) 

PELL  V.  PELL  et  aL 
(Supreme  Court  Special  Term.  Mew  York  County.    July,  1901.) 

L  Deeds— CONiTBUOTIOH—HlOHWATB—CoNTETAKCK—PRMOMPTIOH. 

There  Is  a. strong  and  well-recognized  presumption  of  law  that  a  gran- 
tor who  conveys  propwty  abutting  on  a  public  highway  does  not  intend 
to  reserve  to  hlmsrif  the  fee  of  the  bed  of  such  highway;  clear  and 
decisive  language  showing  a  contrary  Intention  being  required  to  rebnt 
such  presumption. 
H  Same. 

A  deed  conyeyed  a  farm  In  the  city  of  New  York  divided  by  a  road. 
The  deed,  after  conveying  separately  the  part  west  of  the  road  with  the 
bed  of  the  westerly  half  of  the  road,  conveyed  the  part  east  of  the 
road  by  a  description  in  courses  and  distances,  viz.  "Beginning  on  the 
east  side  of  Greenwyck  road  at  the  northwest  comer  of  the  land  of  51 
[adjoining  on  the  south],  •  •  •  known  In  a  division  of  the  estate 
of  O.,  deceased,  by  lot  No.  2,  and  bounded  *  *  *  to  the  westward  br 
Oreenwyck  road."  Held,  that  the  description  sufficiently  conveyed  to  the 
grantee  the  fee  of  the  bed  of  the  easterly  half  of  the  road. 

Bill  by  Herbert  0.  Pell  against  Charlotte  L.  Pell  and  others  for 
partition.  On  motion  to  compel  the  purchaser  at  the  sale  to  com- 
plete the  purchase.    Motion  granted. 

P.  (3hauncey  Anderson  and  William  Temple  Emmet  (E.  Elleiy  An- 
derson, of  counsel),  for  plaintiff. 
Arthur  Enox,  for  purchaser. 
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BLANCHABD,  J.  This  is  a  motion  to  compel  a  purchaser  at  a 
partition  sale  to  complete  his  purchase  bj  maldng  the  necessary 
payment  and  accepting  the  deed  tendered.  The  purchaser  refuses  to 
do  this,  alleging  that  the  deed  tendered  does  not  conyey  to  him  a 
good  and  marketable  title.  The  premises  in  question  are  known  as 
No.  483  Eighth  aTenue  in  the  borough  of  Manhattan,  citj  of  New 
York,  and  are  situated  on  the  west  side  of  Eighth  avenue,  24  feet  9 
inches  north  of  Thirty-Fourth  street,  and  have  a  depth  of  100  feet 
and  a  width  of  24  feet  8  inches.  The  rear  of  the  premises  includes  the 
easterly  half  of  what  was  formerly  known  as  the  Greenwyck  or  Htz- 
roy  road,  and  also  a  portion  of  the  westerly  half  of  said  road.  The 
purchaser  refuses  to  complete,  because  he  claims  that  the  referee 
cannot  give  title  to  that  portion  of  the  premises  which  formerly  was 
included  in  the  easterly  half  of  this  road.  The  facts  concerning  the 
title,  so  far  as  they  appear  from  the  papers  submitted  on  this  motion 
and  affect  the  question  raised,  are  as  follows:  The  premises  in  ques- 
tion formed  part  of  a  farm  situated  on  both  sides  of  this  old  Green- 
wyck or  Fitzroy  road,  and  prior  to  1782  was  the  property  of  one 
Jacobus  Van  Orden,  who  died  seised  of  it  in  that  year,  leaving  a  will 
which  was  probated  in  New  York  county.  By  this  will  the  farm  was 
devised  to  his  daughter,  Magdalena,  wife  of  Thomas  Tibbett  Warner, 
and  was  conveyed  by  the  said  Magdalena  Warner  and  h^r  husband  to 
John  Watts  by  deed  dated  May  3,  1791,  and  recorded  February  24, 
1797,  in  Liber  55  of  Conveyances,  page  356.  By  this  deed  the  farm 
was  conveyed  by  two  separate  descriptions,  one  describing  Hhe  prop- 
erty west  of  the  Greenwyck  road,  and  the  other  the  property  east 
of  the  road.  It  is  not  questioned  here  but  that  the  description  of  the 
property  west  of  the  road  carries  with  it  the  fee  of  the  bed  of  the 
road  to  the  center  thereof,  but  it  is  claimed  that  the  description  of 
the  property  east  of  the  road  did  not  convey  the  fee  of  the  other  half 
of  the  bed  of  the  road.  The  road  was  subsequently  and  in  1834  closed 
under  proceedings  taken  by  the  city  of  New  York  pursuant  to  an  act 
of  the  legislature  passed  April  20,  1818.  Although  the  city  of  New 
York  by  quitclaim  deed  conveyed  the  easterly  half  of  the  road  thus 
closed  to  the  then  owner  of  the  property  abutting  the  said  road,  it 
seems  to  be  conceded  here  that  no  rights  to  the  fee  of  the  bed  of  the 
road  vested  in  the  grantee  under  such  conveyance.  The  purchaser 
contends  that  the  fee  of  the  bed  of  the  easterly  half  of  the  road  thus 
closed  reverted  to  the  heirs  of  Magdalena  Warner,  because  the  de- 
scription in  the  deed  above  referred  to  of  the  land  on  the  easterly 
side  of  the  road  did  not  include  the  fee  to  the  center  of  the  road. 
The  plaintiff,  on  the  other  hand,  contends  that  the  description  was 
sufficient  to  include  the  fee  to  the  one-half  of  the  road  abutting  the 
property,  and  that,  therefore,  the  referee's  deed  conveying  the  title 
of  the  parties  to  the  partition  suit  was  a  proper  conveyance  of  a 
good  title  to  the  entire  property.  The  important  question,  therefore, 
to  be  determined  is :  Was  the  fee  to  the  easterly  half  of  Greenwyck 
road  conveyed  under  the  description  of  the  land  on  the  easterly  side 
of  the  road  in  the  deed  from  Magdalena  Warner  to  John  Watts,  in 
1791?    This  description  is  as  follows: 
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"All  that  certain  other  lot,  plecci,  or  parcel  of  land  beginning  on  the  east 
Bide,  of  Green wyck  road  at  the  northwest  comer  of  the  land  of  Lewis  Scott, 
directly  oppoelte  to  the  southeast  comer  of  the  land  above  conTeyed.  and 
mns  thence  south,.  60  degrees  east,  12  chains  and  75  links  to  land  of  Isaac 
Scbultz;  thence  along  his  land  north,  29  degrees  east  16  chains  40  links, 
and  thence  north,  59  degrees  west,  13  chains  and  16  links  to  the  Greenwyck 
road  aforesaid;  thence  along  said  road  sonth,  17  degrees  west,  2  chains; 
south,  30  degrees  and  SO  minutes  west,  12  chains  and  90  links;  sonth,  31 
degrees  and  30  minutes  west,  82  links, — containing  19  acres,  3  rods,  and  36 
perches,  more  or  less,  and  Is  known  In  a  division  of  the  estate  of  Jacobns 
Van  Orden,  deceased,  by  lot  No.  2,  and  Is  bounded  to  the  east  by  lot  Xo. 
1,  now  belonging  to  Isaac  Schultz,  to  tlie  westward  by  Greenwyck  road,  to 
the  northward  by  land  of  Isaac  Varlan,  and  to  the  southward  by  land  of 
Lewis  Scott,  as  the  same  was  surveyed  and  laid  out  In  the  year  1786  by 
Caslmw  Goerck,  surveyor." 

There  is  a  strong  and  well-recognized  presumption  in  law  that  a 
grantor  who  conveys  propertj  upon  a  public  highway  does  not 
intend  to  reserve  to  himself  the  fee  of  the  bed  of  such  highway,  and 
the  rule  is  that  it  requires  clear  and  decisive  language  showing  a 
contrary  intention  to  rebut  such  presumption.  Holloway  v.  8oath- 
mayd,  139  N.  Y,  400,  34  N.  E.  1047,  1052;  In  re  Ladue,  118  N.  T. 
219,  23  N.  E.  465;  Bank  t.  Nichols,  64  N.  Y.  71.  The  force  of  this 
presumption  in  the  present  case  is  intensified  by  the  fact  that  the 
grantor  conveyed  the  property  on  the  westerly  side  of  the  road  by 
language  which  the  law  holds  indicative  of  the  intention  to  convey 
the  bed  of  the  road.  It  would,  indeed,  be  strange,  if  having  in  the 
same  instrument  conveyed  the  fee  to  one  half  of  tiie  bed  of  the  road, 
he  should  retain  the  fee  to  the  other  half  when  he  conveyed  to  the 
same  grantee  the  land  on  both  sides  of  the  road.  While  it  is  true, 
as  the  purchaser  contends,  that  the  designation  of  the  "side"  of  the 
road  is  held  to  exclude  the  fee  to  the  soil  of  the  abutting  road,  it  will 
be  here  observed  that  the  startipg  point  of  the  description  is  not 
simply  a  point  on  the  "side"  of  the  road,  but  the  side  of  the  road  "at 
the  northwest  corner  of  the  land  of  Lewis  Scott,"  which  land  adjoins 
the  property  conveyed  on  the  south.  If,  therefore,  the  land  of  Lewis 
Scott  ran  to  the  center  of  the  road,  then  the  description  here  em- 
ploved  must  be  held  suflBcient  to  include  the  fee  to  the  center  of  the 
road.  In  re  Mayor,  20  App.  Div.  404,  46  N.  Y.  Supp.  832,  affirmed  155 
N.  Y.  638,  676,  49  N.  E.  1100.  The  description  of  the  Scott  property 
to  the  south  makes  the  starting  point  as  "the  southwestermost  cor- 
ner of  the  land  of  Jacob  Van  Norden  lying  on  the  same  side."  We 
are  thus  left  in  doubt  as  to  whether  or  not  the  Scott  property  on  the 
easterly  side  of  the  road  included  the  fee  to  the  adjoining  road  to  the 
center  thereof.  The  starting  point  of  the  property  involved  in  this 
case  is,  therefore,  so  far  as  Sie  particular  portion  of  the  description 
under  consideration  is  concerned,  left  open  to  uncertainty,  but  this 
uncertainty  is  cleared  away  when  the  latter  jwrtibn  of  the  descrip- 
tion is  considered.  It  is  there  stated  that  the  property  is  known  as 
lot  No.  2  in  "the  division  of  the  estate  of  Jacobus  Van  Orden.  de- 
ceased, •  •  •  and  is  bounded  *  *  *  to  the  westward  by 
Greenwyck  road."  It  is  well  settled  that  this  description  is  sufQ- 
cient  to  pass  the  fee  of  the  bed  of  the  road  to  the  grantee.  Ger. 
Real  Estate  (4th  Ed.)  p.  510.    By  assuming  the  northwest  comer  of 
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the  Scott  property  as  the  center  of  the  road,  and  that  point  as  the 
starting  point,  the  entire  description  can  be  harmonized.  From  the 
facts  in  this  case  I  conclude  it  to  have  been  the  intention  of  the 
grantor  to  have  conveyed  the  fee  to  the  bed  of  the  road  adjoining 
the  property  on  the  easterly  side  of  Greenwyck  road;  at  least  I  see 
nothing  in  the  description  employed  to  overcome  the  legal  presump- 
tion that  the  grantor  intended  to  convey  to  the  center  of  the  road. 

The  plaintiff  produces  a  number  of  affidavits  in  support  of  the 
record  title,  showing  a  title  by  adverse  possession.  The  sufficiency  of 
the  proof  on  this  phase  of  the  title  does  not  seem  to  be  questioned 
by  the  purchaser,  except  that  it  is  claimed  that  there  is  no  proof  that 
Magdalena  Warner  is  dead,  neither  is  it  shown  who  her  heirs  are,  if 
dead,  and  whether  or  not  such  heirs  are  of  full  age  or  of  sound  mind. 
I  think,  however,  that  the  lapse  of  time  in  this  case  is  an  answer  to 
such  contention.  Faile  v.  Crawford,  30  App.  Div.  536,  62  N.  Y.'  Supp. 
353;  Hamershlag  v.  Dnryea,  58  App.  Div.  288,  68  N.  Y.  Supp.  1061; 
Ottinger  v.  Strasburger,  33  Hun,  466. 

The  title  is  therefore,  in  my  opinion,  such  a  one  as  the  purchaser 
was  obliged  to  take,  and  the  motion  should  accordingly  be  granted. 

Motion  granted,  with  flO  costs. 


SOHUMAM  V.  BROOKLYN  HEIGHTS  B.  CX>. 

(Supreme  Court,  Trial  Term,  Kings  County.    March,  1001.) 

Trial — Calbxdar— Action— Prbfkrbnce. 

Under  Code  Civ.  Froc.  {  703,  proTtdlng  that  In  certain  named  counties 
the  application  for  a  preference  of  actions  shall  be  made  at  the  opening 
of  court  or  at  the  time  Instructed  by  the  rules  of  practice,  and  If  It  shall 
appear  that  the  cause  Is  entitled  to  a  preference,  and  Is  Intended  to  be 
moved  for  trial  at  or  for  the  term  for  which  the  application  Is  made, 
the  court  may  direct  that  It  shall  be  so  heard,  a  cause  so  entitled  has 
preference  on  the  calendar  for  the  term  for  which  the  canse  Is  moved, 
and  over  causes  on  the  calendar  for  that  term,  and  not,  unless  for  good 
canse  shown,  over  Issues  on  preceding  calendars  waiting  trial. 

Application  by  Lawrence  Schuman,  an  infant,  by  his  next  friend, 
to  have  an  action  against  the  Brooklyn  Heights  Railroad  Company 
given  preference  in  the  trial  calendar.    Denied. 

Dailey,  Bell  &  Crane,  for  plaintiff. 
Sheehan  &  Collin,  for  defendant. 

MADDOX,  J.  The  right  to  a  statutory  preference,  under  section 
791  of  the  Code  of  Civil  Procedure,  mast  be  availed  of  in  the  manner 
provided  by  section  793 ;  and,  where  no  order  is  required,  if  the  cause 
is  entitled  to  a  preference,  it  shall  be  placed  by  the  clerk  "among 
the  preferred  causes  at  the  head  of  the  calendar." 

The  question  now  presented  is,  on  what  calendar  shall  the  prefer- 
ence obtain,  if  not  the  calendar  for  the  term  for  which  the  canse  is 
moved  for  trial?  And,  again,  shall  a  jimior  issue  have  preference 
over  causes  on  a  calendar  for  an  earlier  term,  and  awaiting  call  for 
trial  in  their  r^ular  order?  After  issue  joined,  and  with  the  service 
of  a  notice  of  trial  in  this  county,  a  notice  that  an  application  will 
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be  made  for  the  preference  must  be  served,  if  the  preference  is  de- 
sired; and  if  the  cause  appears  to  be  entitled  thereto,  "and  is  intend- 
ed to  be  moved  for  trial  at  or  for  the  term  for  which  the  application 
is  made,  the  court  or  justice  may  difect  that  it  shall  be  so  heard." 
How  heard?  The  answer,  of  necessity,  is  heard  as  a  preferred  cause, 
and  upon  the  calendar  for  the  term  for  which  the  cause  is  moved. 
The  court  in  this  county  is  now  more  than  a  year  behind  in  the  calen- 
dar call,  having  up  to  the  first  Monday  of  this  term  reached  on  the 
regular  call  No.  4,674,  an  issue  of  November  14,  1899,  and  a  canse 
moved  for  trial  at  and  placed  on  the  calendar  for  the  December,  1899, 
term.  The  highest  number  on  the  March,  1901,  calendar,  is  9,595. 
and  the  great  number  of  causes  awaiting  the  regular  call  and  an 
opportunity  for  trial  is  thus  made  apparent.  In  this  county  there 
has  been  for  a  long  time  past  nine  trial  terms  of  the  court  appointed 
for  each  year,  beginning  with  October,  and  continuing  each  month 
until  the  succeeding  June;  a  calendar  of  the  causes  moved  for  trial 
thereat  being  prepared  for  each  term.  There  have  likewise  been,  so 
far  as  possible  for  the  past  three  or  four  years,  five  parts  for  each 
term,  and  yet  the  court  has  been  unable  to  keep  abreast  with  current 
issues.  Many  of  the  causes  awaiting  trial  are  upon  contract,  and 
should  be  disposed  of  at  as  early  a  day  as  is  consistent  with  a  due 
regard  for  all  interests,  and  they  should  not  be  delayed  and  deferred 
for  every  action  brought  by  an  infant  for  damages  because  of  per- 
sonal injuries,  or  by  personal  representatives  for  damages  because  of 
the  negligently  causing  death  of  their  respective  decedents,  or  for 
libel  or  slander. 

I  really  appreciate  that  there  are  from  time  to  time  cases  that 
should  be  preferred  out  of  their  order,  and  over  earlier  issues,  though 
upon  previous  calendars, — i.  e.  those  upon  the  determination  of 
which  the  settlement  of  estates  and  of  important  rights  depends; 
where  there  is  danger  of  the  death  of  a  party,  or,  in  some  cases,  of 
an  important  witness;  where  one's  liberty  depends  upon  the  result; 
and  where,  in  fine,  because  of  peculiar  conditions  and  circumstances, 
justice  requires  a  preference.  The  court  has  control  over  its  calen- 
dar, and  has  inherent  power  and  authority,  in  a  proper  case,  aside 
from  the  statutory  provisions,  to  grant  a  preference.  The  statutory 
preferences  allowed  are  many,  and  the  average  action  on  contract, 
unless  triable  within  an  hour,  and  hence  as  a  short  cause,  may  well 
be  deemed  to  be  a  deferred  action,  however  meritorious  and  needy 
the  plaintiff,  however  necessary  to_save  his  business  existence  and 
financial  reputation,  and  though  the  defense  may  have  been  inter- 
posed for  delay  only.  Unless  there  be  seme  especial  circumstance 
demanding  it,  I  can  see  no  good  reason  for  delaying  the  tradesman 
and  the  merchant  in  an  honest  effort  to  collect  a  contract  debt  by 
giving  preference  to  actions  for  negligence  for  libel  and  slander, 
where  the  date  of  issue  is  more  than  a  year  later  than  the  former. 

My  conclusion  is  that  the  contemplation  of  section  793  is  that  a 
cause  entitled  thereto  shall  have  preference  on  the  calendar  for  the 
term  for  which  the  cause  is  moved,  and  over  causes  upon  the  calendar 
for  that  term,  and  not,  unless  for  good  cause  shown,  over  issues  upon 
preceding  calendars  waiting  trial. 
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(•J3  App.  DlT.  451.) 

EDWARDS    T,  LAW. 

(Supreme  Conrt,   AppeOate  Dlrlslon,  Second  Department    Jnly  25,   1001.) 

1.  Obbatbr  Nbw  York   Chartbr— Citt  Map— Crnt   Ehoisbbr— Acts— Trbs- 

FABS. 

A  clril  engineer  In  the  employ  of  tbe  board  of  public  works  of  the 
city  of  New  York,  who,  under  the  contract  of  the  president  of  the  board, 
entered  on  plalntlfTs  premises  for  the  purposes  of  making  a  surrey,  pre- 
liminary to  making  a  map  of  the  city  of  New  York,  as  required  by 
Greater  New  York  Charter  (Laws  1897,  c.  378),  is  not  guilty  of  a  trespass 
for  which  a  recovery  could  be  had,  unless  he  abuses  his  authority;  since 
section  422  of  the  charter  declares  that  It  shall  be  lawful  for  the  presi- 
dent of  the  board  of  public  Improvements,  and  all  others  acting  under 
bis  authority,  to  enter  in  the  daytime  onto  and  upon  the  lands  of  others, 
which  he  shall  deem  necessary  to  be  surveyed,  etc,  for  the  purpose  of 
marking  any  boundary  line  or  lines. 
Si  Same — Public  Statutes — Pleadings 

The  charter  of  Greater  New  York  (I^aws  1867,  c.  S78)  is  a  public  statute, 
and  therefore  need  not  be  pleaded. 

Appeal  from  municipal  conrt,  boroogb  of  Queens. 

Action  by  Clarence  Edwards  against  Edward  M.  Law.  From  a 
judgment  of  the  municipal  court  in  favor  of  the  defendant,  plaintiff 
appeals.    Affirmed. 

The  following  is  the  opinion  of  the  trial  conrt  (BASQUIN,  J.): 

This  action  Is  brought  to  recover  damages  for  an  alleged  trespass  by  the 
defendant  upon  the  property  of  the  plaintiff  at  Elmhurst,  Second  ward  of  the 
borough  of  Queens.  The  plaintiff  is  the  owner  of  certain  premises  at  Elm- 
burst,  upon  which  stands  his  residence.  The  premises  are  inclosed  by  a  fence. 
On  the  9th  day  of  January,  1901,  the  defendant,  who  is  a  civil  engineer,  in 
the  employ  of  the  board  of  public  improvements  of  the  city  of  New  York,  in 
the  topographical  bureau,  entered  upon  the  premises  under  the  direction  of 
the  president  of  the  board  of  public  improvements,  to  make  measurements 
and  a  survey,  for  the  purpose  of  making  a  map  of  that  part  of  the  city  of . 
New  York.  The  plaintiff  ordered  the  defendant  and  his  associates  to  immedi- 
ately remove  from  the  premises.  The  defendant,  having  shown  his  badge 
and  authority,  stated  that  be  was  in  the  employ  of  the  topographical  bureau, 
declined  to  comply  with  the  plaintiff's  request,  and  continued  his  work.  For 
this  act  the  plaintiff  claims  a  trespass  was  committed. 

It  is  conceded  that  no  actual  damage  was  done  to  the  premises  by  the  de- 
fendant, and  nominal  damages  only  are  sought.  The  defendant  admits 
entering  upon  the  premises  and  doing  the  .work,  but  alleges  that  It  was  In  due 
form,  and  under  authority  of  law,  as  provided  by  the  provisions  of  the  Greater 
New  York  charter.  Laws  1S97,  c.  378.  The  plaintiff,  however.  Insists  that 
proof  of  Justiflcatton  is  not  permissible,  as  the  statute  was  not  pleaded.  I 
do  not  think  that  it  was  necessary  to  plead  the  provisions  of  the  Greater 
New  York  charter  to  establish  Justiflcatlon,  as  the  said  charter  Is  a  public 
statute  (section  1C20),  and  as  such  need  not  be  pleaded.  McHarg  v.  Eastman, 
7  Kob.  (N.  Y.)  137.  It  Is  only  a  private  statute,  or  a  right  derived  therefrom, 
that  should  be  pleaded.  Code  Civ.  Proc.  {  530.  The  courts  have  gone  so  far 
as  to  hold  that  where  a  statute  Is  neither  private  nor  local.  It  must  be  regard- 
ed as  public  to  that  extent,  and  susceptible  of  judicial  cognizance  without 
having  been  pleaded.    Bretz  v.  Mayor,  6  Rob.  (N.  Y.)  325. 

The  question  then  arises,  did  the  defendant,  he  being  a  public  officer,  and 
faavlng  authority  by  law  to  enter  the  premises  of  the  plaintiff,  abuse  such 
authority,  so  as  to  create  a  trespass?  ITie  defendant,  under  the  direction  of 
the  president  of  the  board  of  public  improvements,  was  engaged  in  obtaining 
a  survey  and  establishing  lines  of  lands  in  the  Immediate  neighborhood  of  the 
plaintiff's  property,  for  the  purpose  of  making  and  laying  out  the  map.  under 
sections  432-434,  436,  444,  of  the  Greater  New  York  charter.  It  does  not  up- 
71  N.Y.S.-«9% 
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pear  from  the  evidence  that  he  abused  the  authority  which  gare  him  pennb- 
slon  to  enter  the  premises  of  the  plaintiff,  and  I  tblnlc  it  was  Incumbent  upon 
the  plaintiff  to  show  that  such  authority  was  abused  before  he  cau  charge 
the  defendant  with  trespass.  I  do  not  tiiinlc  the  act  of  the  defendant  is  one 
that  comes  within  the  rule  of  taking  property  from  the  owner  without  Just 
compensation.  A  surrey  and  other  preliminary  steps  are  not  sncb  a  talcing. 
As  Is  said  In  Dill.  Mun.  Corp.  (4th  £2d.)  i  614:  "Preliminary  surreys  may  be 
authorized  by  the  legislature  without  making  compensation  therefor,  and  they, 
when  so  authorized,  are  not  trespasses."  Bloodgood  r.  Railroad  Co.,  14  Wend. 
51.  In  this  case,  although  reversed  in  18  Wend.  9  (also  reported  in  31  Am. 
Dec.  313),  the  chancellor  said  (page  17,  18  Wend.,  and  page  S19,  SI  Am.  Dec.): 
"I  do  not  mean  to  be  understood  that  the  legislature  may  not  authorise  a 
mere  entry  upon  the  land  of  another  for  the  purpose  of  examination  or  of 
making  preliminary  surveys,  etc.,  which  would  otherwise  be  a  technical  tres- 
pass, but  no  real  Injury  to  the  owner  of  the  land,  although  no  previous  pro- 
vision was  made  by  law  to  compensate  the  individual  for  his  property,  if  it 
should  afterwards  be  taken  for  the  public  use."  I  do  not  think  the  case  of 
Sahr  V.  Scholle.  89  Hun,  42,  35  N.  Y.  Supp.  97,  cited  by  the  plaintltrs  attor- 
ney, comes  within  the  rule.  That  was  a  case  where  personal  property  was 
actually  taken  by  an  agent  of  a  corporation  under  a  private  statute.  Under 
such  circumstances,  the  taking  of  property  must  be  Justified,  and  the  burden 
of  proof  is  upon  the  party  so  taking  to  plead  the  statute  and  Justify  his  act 
The  rale,  however,  is  different  under  a  public  statute,  as  before  stated.  I 
am  of  the  opinion  that  no  trespass  was  committed  by  the  defendant,  and  be 
is,  therefore,  entitled  to  judgment.    Let  Judgment  be  entered  accordingly. 

Argued  before  GOODBICH,  P.  J.,  and  JENKS,  WOODWARD, 
HIRSCHBERG,  and  SEWELL,  JJ. 

Clarence  Edwards,  in  pro.  per. 

John  Whalen,  Corp.  Counsel  (James  T.  Malone  and  Samuel  K.  Pro- 
baco,  on  the  brief),  for  respondent. 

PER  CURIAM.    Judgment  of  the  municipal  court  a£Qrmed,  with 
costs,  on  the  opinion  of  Justice  RASQUEN. 


(68  App.  Dlv.  464.) 

MALONEY  T.  IROQUOIS  BREWING  tX).  et  aL 
(Supreme  (Tourt,  Appellate  Division,  Fourth  Department    July  23,  1901.) 

L  COKTRACT— Instruction-^Liabimtt  of  Trtrd  Party. 

A  tripartite  agreement  was  entered  into  for  the  sole  of  a  saloon  be- 
tween the  owner,  the  purchaser,  and  a  brewing  company,  by  which  the 
brewing  company  agreed  that  in  consideration  of  the  purchaser  paying 
it  an  additional  $2  per  barrel  for  beer.  It  would  "receive  said  money,  and 
when  the  sum  of  $1.2(X)  had  been  received,  as  provided,"  it  would  pay  the 
seller  the  sum  of  $3,(XX),  which  was  the  purchase  price  of  the  saloon. 
Held,  that  the  words  "receive"  and  "received,"  as  used  In  the  contract 
could  not  be  construed  as  synonymous  with  "collect"  or  "collected." 
and  that  the  purchaser  having  made  default  in  his  payments  before  they 
had  amounted  to  the  sum  of  $1,200,  the  seller  could  not  recover  the  entire 
amount  of  the  purchase  price  from  the  brewing  company. 

9.  Same— Chattrt,  Mortgaoe. 

Where  a  brewing  company  agreed  to  pay  the  seller  of  a  saloon  the 
amount  of  the  purchase  price  on  its  receiving  from  the  buyer  an  amount 
less  than  the  purchase  price  In  Increased  payments  for  beer  purchased 
from  the  brewing  company  by  the  vendee,  and  took  a  chattel  mortgage 
on  the  saloon  property  to  secure  the  performance  of  the  vendee's  contract 
the  fact  that  the  chattel  mortgage  contained  the  Tisual  stipulation  anthor- 
Izlng  the  brewing  company  to  take  possession  of  the  mortgaged  property 
in  the  event  of  a  default  by  the  purchaser  did  not  impose  on  such  brew- 
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ing  company  any  obligation  to  collect  from  the  parcbaser  sucb  addi- 
tional payments,  in  order  tbat  it  might  pay  tbe  same  to  the  seller  of  tbe 
saloon. 

8.  Baku— Praci-icai.  Constroctiow  of  Contract. 

Where  a  brewing  company  contracted  to  rfeceWe  an  additional  t2 
per  barrel  for  beer  purchased  by  the  purchaser  of  a  saloon,  and  agreed 
that  when  the  sum  of  sucb  Increased  price  amounted  to  $1,200  It  would 
pay  the  seller  tbe  purchase  price  of  the  saloon,  the  fact  that  tbe  brewing 
company  thereafter  made  advances  to  the  seller  during  the  time  the 
purchaser  was  making  his  additional  payments,  which  exceeded  the 
amount  of  tbe  additional  payments  which  it  had  received  from  the  pur- 
chaser, did  not  operate  to  place  a  different  or  practical  construction  on  the 
contract,  rendering  the  brewing  company  absolutely  liable  for  tbe  full 
amount,  though  it  had  not  received  tbe  $1,200  from  the  vendee,  since  It  Is 
only  In  case  where  the  language  of  a  contract  is  Indefinite  and  ambiguous 
that  a  practical  construction  is  allowed. 

i.  Chattbi,   Mortoaoks— Kebewai.— Cebtificate— Amouht   Due  — DENiAii— 

ESTOFFBIi. 

A  chattel  mortgagee  Is  not  estopped  to  deny  that  a  certiflcate  of  re- 
newal of  the  mortgage  filed  by  one  of  Its  officers  was  erroneous  In  Its 
statement  of  the  amount  due,  where  it  appeared  that  tbe  error  was  due 
to  a  mistake,  and  that  no  one  had  been  misled  thereby  to  his  prejudice. 

Rumsey,  J.,  dissenting. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Thomas  F.  Maloney  against  the  Iroquois  Brewing  Com- 
pany and  another.  From  a  judgment  in  favor  of  defendant  company, 
entered  on  a  referee's  report,  plaintiff  appeals.    Affirmed. 

The  following  is  the  opinion  of  Lyman  M.  Baker,  referee: 

The  agreement  upon  which  this  action  Is  founded  Is  tripartite,  and  consists 
of  three  distinct  undertakings  necessary  to  be  considered  here:  (1)  The 
agreement  on  the  part  of  tbe  plaintiff  to  sell  the  good  will  of  the  business  and 
the  furniture  connected  with  it  to  Mallon.  (2)  The  agreement  of  Mallon  to 
pay  the  Iroquois  Brewing  Company  the  sum  of  $2  per  barrel  for  each  barrel 
of  beer  purchased  by  him  of  It  In  addition  to  the  regular  price,  until  be  should 
have  paid  the  defendant  company  the  sum  of  $1,200.  The  execution  by 
Mallon  to  defendant  company  of  a  chattel  mortgage  upon  the  personal  prop- 
erty purchased  by  him  of  plaintiff,  to  secure  the  performance  of  his  (Mallon's) 
part  of  the  contract,  and,  as  further  security  to  the  same  end,  the- assignment 
by  Mallon  to  the  defendant  company  of  the  lease  of  the  premises  in  which 
the  business  was  conducted,  and  the  procurement  by  Mallon  of  the  consent  of 
the  landlord  to  such  assignment.  (3)  The  agreement  on  the  part  of  the  de- 
fendant company  that  it  would  "receive  said  money,  and  when  the  sum  of 
$1,200  shall  have  been  received,  as  provided,"  it  would  pay  plaintiff  the  sum 
of  $3,000.  In  the  consideration  of  this  contract  we  must  not  lose  sight  of  tbe 
fundamental  principle  that  "every  party  to  such  a  contract  is  bound  only  to 
the  extept  of  the  promises  made  by  him,  and  any  party  thereto  may  Insist 
upon  the  performance  of  every  promise  made  to  him  or  for  bis  benefit  by  the 
party  or  parties  who  made  it"  Berry  Harvester  Co.  v.  Walter  A.  Wood 
Mowing  &  Reaping  Mach.  Co.,  152  N.  Y.  540,  547,  46  N.  E.  952.  Tested  by 
this  rule,  what  Is  the  extent  of  the  promise  made  by  defendant  company  to 
plaintiff?  That  when  it  should  have  received  from  Mallon  the  chattel  mort- 
gage and  assignment  of  the  lease,  with  the  assent  of  the  landlord,  and  $1,200, 
to  be  constituted  by  the  sums  of  $2  paid  by  him  to  the  company  in  addition 
to  the  regular  price  upon  each  barrel  of  beer  purchased  by  Mallon  of  it  then 
It  should  pay  plaintiff  the  sum  of  $3,000.  That  the  $1,200  so  to  be  received 
was  to  be  composed  of  this  extra  $2  cannot  well  admit  of  doubt,  nor  '.s  it 
open  to  question  here  that  the  payment  of  the  $3,000  to  plaintiff  by  the  de- 
fendant company  was  dependent  upon  the  sum  of  $1,200  having  been  so  re- 
ceived by  it,  and  was  not  to  be  paid  until  then.  The  distinct  allegation  is 
made  In  the  complaint  "that.  In  consideration  of  the  Raid  defendant  Mallon's 
agreeing  to  purchase  and  use  exclusively  upon  said  premises  the  product 
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and  beer  of  the  defendant  Iroqnols  Brewing  Company  under  said  agreement, 
for  which  the  said  defendant  Mallon  agreed  to  pay  to  the  said  brewing  com- 
pany the  sum  of  two  dollars  (f2.00)  per  barrel  over  and  above  the  regular 
price  of  said  beer  per  barrel,  which  said  buoh  of  two  dollars  should  be  re- 
ceived by  the  said  brewing  company,  said  brewing  company  did  agree  that 
when  the  sum  of  twelve  hundred  dollars  (|1,200)  should  be  so  received  the 
said  defendant  Iroquois  Brewing  Company  should  pay  over  to  the  plaintiff  the 
full  sum  of  Uiree  thousand  dollars  ($3,000),  agreed  to  be  paid  as  the  purchase 
price  for  sam  business  and  fixtures  by  the  defendants";  and  that  Is  the 
position  of  the  defendant  company.  The  plaintiff  now  contends  that  the 
words  "receive"  and  "received,"  as  used  in  the  contract,  should  be  construed 
as  synonymous  with  "collect"  and  "collected,"  and  his  argument  and  the 
cases  cited  in  his  behalf  have  received  careful  consideration.  In  each  of  these 
cases  want  of  mutuality  had  been  Interposed  to  defeat  the  contract  In  suit, 
the  contract  having  been  silent  as  to  any  obligation  on  the  part  of  the  party 
Invoicing  It  as  a  defense;  and  the  courts  say  that  the  word  "agrees"  implies 
a  mutuality  under  circumstances  where  without  it  the  intention  of  the  parties 
would  be  defeated.  Baldwin  v.  Humphrey,  44  N.  Y.  G09;  Butler  v.  Thomson, 
92  U.  S.  412,  23  L.  Ed.  684;  Jngla  ▼.  Trouttet,  120  N.  Y.  21.  27,  23  N.  E.  1066. 
But  in  this  case  there  is  no  o£9ce  for  Implication;  the  contract  sjpeclfies  pre- 
cisely what  the  defendant  company  was  to  do,  and  when  it  should  be  done. 
There  is  neither  doubt  nor  ambiguity  about  that  feature  of  It.  It  was  simply 
to  receive  the  $2  per  barrel  additional,  and,  when  that  should  reach  the 
amount  of  $1,200,  and  the  defendant  was  in  possession  of  the  security  it  was 
entitled  to  from  Mallon,  it  was  to  pay  plaintiff  $3,000;  and,  if  we  are  to  Inter- 
polate In  the  contract  the  words  "collect"  and  "collected"  In  lien  of  "receive" 
and  "received,"  we  are  making  an  entirely  dlflCerent  agreement  from  the  one 
In  band,  and  one  not  In  conformity  with  the  intention  of  the  parties  to  It, 
so  far  as  any  light  has  been  thrown  upon  the  subject  by  the  pleadings  or 
proofs.  It  must  be  borne  in  mind  that  this  contract  was  drawn  by  a  lawyer. 
the  counsel  for  Mallon,  under  the  supervision  of  another  lawyer,  the  counsel 
for  plaintiff,  defendant  company  having  no  legal  representation  in  the  mat- 
ter; and  it  Is  difilcult  to  see  how  plaintiff  and  his  counsel  could  have  allowed 
the  word  "receive"  to  be  used  Instead  of  "collect,"  had  that  not  been  the  in- 
tention. There  Is  not  the  slightest  evidence,  nor  is  it  charged  in  the  com- 
plaint, that  the  contract  as  drawn  is  not  as  originally  intended,  nor  that  the 
words  "receive"  and  "received"  were  not  used  advisedly  and  understandingly, 
or  that  the  defendant  company  Intended  to,  or  that  plaintiff  expected  it  would, 
do  otherwise  than  it  has  undertaken  in  the  proffered  contract  in  plain  words 
to  do;  and  to  put  a  construction  upon  the  words  under  discussion,  as  the 
referee  is  invited  by  the  plaintiff  to  do.  Is  to  construe  it  directly  contrary  to 
its  manifest  sense. 

There  is  another  Important  circumstance  to  be  given  weight  in  the  con- 
sideration of  this  feature  of  the  controversy:  When  Mallon  and  plaintiff 
were  negotiating  with  the  defendant  company  in  relation  to  the  purchase,  as 
plaintiff  testifies,  "Mr.  Mallon  told  him  [Nlederpruem]  what  he  wanted;  that 
I  was  going  to  get  out,  and  bad  promised  him  the  place  for  some  time,  and 
he  wanted  It,  but,  of  course,  not  having  any  money,  he  wanted  the  brewery 
to  advance  the  money;  and  be  thought  a  little  while,  and  he  says.  Tou 
haven't  got  any  money  at  all?*  and  Mallon  says,  'No.' "  After  this  notice  of 
the  Impecunlosity  of  Mallon,  it  is  quite  easily  comprehended  why  the  word 
"receive"  was  used  as  the  measure  of  the  defendant  company's  obligation, 
and  why  It  did  not  undertake  to  become  Insurer  to  plaintiff  of  the  abscdute 
payment  by  Mallon  to  it  of  the  two  dollars  additional  per  barrel.  It  certainly 
was  competent  for  defendant  company  to  limit  its  duty  to  plaintiff  by  de- 
ferring payment  to  him  of  the  whole  consideration  of  the.  purchase  until  such 
time  as  it  should  receive  the  $1,200  as  provided  in  the  contract,  and  as  well 
all  the  security  contemplated  by  the  contract  to  be  given,  and  not  to  assume 
the  responsibility  of  enforcing  the  collection  of  the  amount  from  a  person 
who,  to  his  knowledge,  had  nothing,  and,  not  only  that,  but  who  had  an  un- 
satisfied judgment  against  him  at  the  time.  The  position  taken  by  plaintiff 
that,  inasmuch  as  the  chattel  mortgage  taken  by  the  company  from  Mallon 
contained  a  stipulation  that,  "If  default  be  made  In  such  payment,  or  If  the 
said  party  of  the  second  part  shall  at  any  time  deem  Itself  In  danger  of  losing 
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said  debt,  or  any  part  thereof,  by  delaying  the  collection  thereof,  •  *  • 
the  said  party  of  the  second  part  is  hereby  authorized  to  take  possession," 
etc..  It  must  be  assumed  that  the  word  "receive"  was  used  as  synonymous 
with  "collect,"  seems  untenable.  It  Is  a  phrase  or  stipulation  contained  In 
nearly  every  chattel  mortgage  executed  In  this  state.  If  the  interpretation 
of  the  contract  as  here  made  is  the  correct  one,  there  would  be  no  doubt 
that  the  company  would  be  Interested  In  collecting  until  it  should  have  paid 
the  full  purchase  price  to  plaintiff,  and  then  only  to  the  extent  of  what  it 
might  have  paid  plaintiff  In  excess  of  the  additional  payments  made  to  it 
by  Mallon.  Its  Insertion  in  the  chattel  mortgage  was  as  much  for  the  benefit 
of  plaintiff  as  for  that  of  the  brewing  company.  While  it  conferred  a  privi- 
lege upon  the  company  In  that  regard,  there  was  nothing  obligatory  upon 
the  company  to  take  advantage  of  It  There  Is  nothing  unreasonable  about 
this  interpretation  of  the  agreement  To  paraphrase  the  language  of  Judge 
MaAin  in  Oillet  v.  Bank.  160  N.  Y.  S49,  66  N.  E.  292:  "If  there  is  any  un- 
certainty or  ambiguity  as  to  the  meaning  of  the  agreement  it  should  be  re- 
solved in  favor  of  the  defendant  company,  as  it  was  plaintifTs  attorney  who 
assisted  in  Its  preparation;  and,  if  there  Is  any  doubt  as  to  the  meaning  of 
the  terms  employed,  the  plaintiff  is  responsible  for  It  as  the  language  is 
wholly  his  owa."  That  is,  the  choice  of  words  was  in  his  power,  and  It  can- 
not well  be  doubted  that  the  one  selected  was  expressive  of  Just  what  he  and 
bb  attorney  understood  to  be  the  agreement  In  so  far  as  It  related  to  the  obli- 
gation assumed  by  the  brewing  company.  Nor  is  the  plaintiff,  by  such  inter- 
pretation, placed  at  the  mercy  of  either  party  defendant  Mallon's  promise 
to  pay  the  additional  two  dollars  per  barrel  clearly  Inured  to  the  benefit 
of  plaintiff  (Berry  Harvester  Co.  v.  Walter  A.  Wood  Mowing  &.  Reaping  Mach. 
Co.,  supra),  and  plaintiff  could  insist  upon  its  performance  by  him.  He 
had  his  remedy  at  law  for  its  breach,  or  he  could  come  into  a  court  of  equity, 
as  he  has  done,  and  ask,  under  equitable  conditions,  for  an  assignment  of  the 
chattel  mortgage,  or  an  enforcement  of  It  He  has  never  been,  since  Mallon's 
default  remedlleSw. 

Plaintiff  urges  that  the  defendant  company  has  by  its  various  payments 
of  money  to  and  on  behalf  of  plaintiff  placed  a  construction  upon  the  contract 
at  variance  with  the  views  here  expressed,  in  that  it  has  paid  or  advanced 
to  plaintiff,  and  at  his  request  large  sums  of  money  in  excess  of  the  amount 
it  has  received  from  Mallon  as  additional  payments;  but  that  fact,  it  would 
seem,  is  of  no  moment  here  In  that  regard,  as  it  is  only  in  cases  where  the 
language  of  a  contract  is  indefinite  or  ambiguous  that  the  acts  of  the  parties 
in  carrying  It  out  are  received  as  a  practical  construction  of  It  HIU  v. 
Priestly,  52  N.  T.  635.  These  advances  to  plaintiff  obviously  were  made  dar- 
ing a  period  of  time  when  Mallon  was  making  his  additional  payments  to  the 
brewing  company,  and  when  it  was  undoubtedly  expected  that  Mallon  would 
fulfill  his  contract.  PlaintifTs  necessities  were  well  known  to  the  officers  of 
the  company,  who  generously  sought  to  relieve  them,  and  it  Is  not  apparent 
why  these  favors  should  be  tortured  into  a  recognition  of  liability  on  the  part 
of  the  benefactor  to  plaintiff  to  the  extent  of  the  entire  purchase  price. 

It  is  difficult  to  see  why  defendant  company  is  estopped  to  deny  that  the 
certificate  of  renewal  of  the  first  chattel  mortgage,  filed  by  Its  treasurer,  was 
erroneous  in  its  statement  of  the  amount  due.  The  amount  stated  as  tlien 
due  was  clearly  and  palpably  a  mistake.  No  one  was  misled  to  Ills  prejudice, 
or  Injured  by  it,  or  acted  upon  it,  or  was  placed  In  any  position  by  the  act 
that  would  now  render  it  unjust,  unfair,  or  Inequitable  to  assert  the  truth, 
the  presence  of  which  Is  of  the  very  essence  of  the  principle  of  equitable 
estoppel.  Mallon,  being  the  debtor,  certainly  could  take  no  advantage  of  the 
error,  and  the  rights  of  neither  purchaser  nor  Incumbrancer  had  intervened; 
and  nothing  whatever  had  occurred  In  the  interval  between  the  filing  of  the 
certificate  and  the  new  chattel  mortgage  that  has  in  any  possible  way  been 
injurious  or  prejudicial  to  any  one  concerned.  The  new  chattel  mortgage  did 
not  it  is  conceded,  state  the  true  amount  of  the  Indebtedness  to  secure  the 
payment  of  which  it  was  given,  as  It  then  existed;  but  that  can  work  Injury 
to  none  of  the  parties  to  this  controversy.  To  the  extent  of  the  real  Indebted- 
ness it  can  be  enforced,  and  that  Is  as  far  as  plaintiff  and  the  company  are 
interested.  To  no  larger  amount  can  it  be  enforced,  and  that  is  as  far  as 
Mallon  la  interested.    When  it  was  ascertained  that  Mallon  was  making  de- 
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fault  In  hiB  payments  of  the  additional  amounts  of  beer  purchased,  tbe  breW' 
Ing  company  did  all  It  was  called  upon  to  do  legally  or  morally,  it  would 
seem.  It  offered  to  assign  to  plaintiff  the  chattel  mortgage  it  held,  but  plain- 
tUI  declined  to  accept  it.  It  had  already  paid  plaintiff  all  that  it  bad  re- 
ceived in  the  way  of  additional  payments.  It  could  not  assign  to  him  tbs 
lease  of  the  premises,  because  it  could  not  get  the  assignment  from  Mallon. 
Tte  chattel  mortgage  was  admittedly  insufficient  security  for  the  amount  in- 
volved. Plaintiff  declined  to  accept  it  for  that  expressed  reason,  and  it  was 
BO  regarded  by  the  company.  It  is,  therefore,  not  apparent  upon  what  prin- 
ciple, legal  or  equitable,  the  defendant  company  can  be  held  liable  for  the  pay- 
ment of  the  balance  of  the  purchase  price,  when  it  has  neither  received  the 
prerequisite  amount  from  Mallon,  nor  an  essential  part  of  the  security  agreed 
to  be  given  it  by  Mallon  as  a  part  of  the  consideration  inducing  it  to  enter 
into  the  tripartite  agreement  The  defendant  company  has  advanced  plain- 
tiff a  large  amount  of  money  above  what  he  was  entitled  to  receive  from 
it,  and  should  recover  the  excess  in  the  manner  Indicated  in  the  report. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  RUMSEY,  JJ. 

Simon  Fleischmann  and  Harry  L.  Taylor,  for  appellant. 
Robert  F.  Scbelling,  for  respondents. 

PER  CURIAM.    Judgment  affirmed,  with  costs,  on  the  opinion  of 
Lyman  N.  Baker,  referee. 

RUMSEY,  J.,  dissents. 


(35  Misc.  Rep.  613.) 

VILLAOB  OF  MECHANIOVILLB  v.  STUiLWATBR  &  M.  ST.  BY.  00. 

(Supreme  Oourt,  Special  Term,  St  Lawrence  Oounty.    July,  1901.) 

L  Street  RAtLROADS — Franchises — Streets — PAViira — Compaitt'b  LiARnrrr. 
A  street  railroad  company's  franchise  granted  In  1882  and  renewed  in 
1894  required  the  company  to  pave  the  street  between  the  rails  and  for 
20  inches  outside  of  them  on  both  sides  of  the  track  with  "small  stone," 
and  "that  the  Bame  should  at  all  times  be  kept  in  good  conditl(m."  In 
1889  the  village  required  the  corporation  to  pave  such  space  with  brick, 
and,  the  company  refusing  to  do  so,  the  village  did  the  work  at  its  own 
expense.  Held,  that  the  village  was  entitled  to  recover  such  expenses 
from  the  railroad  company,  since  the  village  was  entitled  to  exact  what 
It  deemed  a  suitable  pavement  in  1899,  and  was  not  limited  to  a  pave- 
ment composed  of  "small  stone." 

&  Same— Municipal  Corporation— Frakchtbes— Powers. 

A  franchise  granted  by  villnge  trustees  to  a  railroad  company,  reqair- 
Ing  the  company  only  to  pave  the  streets  occupied  by  it  with  "small 
stone,"  is  no  defense  to  an  action  by  the  village  to  recover  the  cost  of 
paving  such  streets  with  brick,  after  the  company  had  refused  to  do  so, 
since  the  trustees  were  persons  of  limited  powers,  and  could  not  give 
up  the  streets  to  private  corporations,  nor  surrender  the  rights  of  the 
public  to  have  the  streets  kept  in  proper  condition  for  use. 

8L  Same— CoRPORATB    Franchise — STATnTBs— CJokstitutional    Law— Orlioa 
TioN  op  CJontract. 

That  a  street  railroad  company  by  its  franchise  was  required  only  to 
pave  the  part  of  the  street  which  it  occupied  with  "small  stone"  did 
not  render  Laws  1892,  c.  676,  §  98,  requiring  a  street  surface  railway  cor 
poratlon  to  keep  its  street  way  in  repair  as  and  when  directed  by  the 
local  authorities,  unconstitutional  as  to  such  street  railway,  as  impair- 
ing the  obligation  of  the  railway's  contract  with  the  village  as  evidem-ed 
by  its  charter. 
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4.  Same— Pre-Existing  Cohtractb— Ratification— Effect. 

Where  a  street  railway  company's  charter  only  required  the  company 
to  pave  the  streets  occupied  by  It  with  "small  stone,"  which  charter  was 
renewed,  the  passage  of  laws  1901,  c.  4M,  i  1,  ratifying  pre-existing 
contracts  between  street  railway  corporations  and  villages,  constituted 
no  defense  to  an  action  by  the  village  to  recover  the  cost  of  paving 
the  railroad  company's  portion  of  the  street  with  brick,  after  the  com- 
pany bad  refosed  to  do  such  paving  as  directed. 

Action  by  the  village  of  Mechanicville  against  the  Stillwater  & 
Mecbanicyille  Street  Railway  Company  to  recover  the  costs  of  re- 
paving  the  streets  in  such  village  contiguous  to  def endantX  tracks.  - 
Judgment  for  plaintiff. 

D.  A.  Lockwood,  for  plaintiff. 
Thomas  O'Connor,  for  defendant. 

BUSSELL,  J.  The  plaintiff  seeks  to  recover  the  cost  of  repaying 
the  streets  in  the  village  of  Mechanicville  contiguous  to  the  defend- 
ant's tracks,  made  necessary  by  the  maintenance  and  operation  of 
the  defendant's  railway.  'The  defendant  objects  on  the  ground  of 
nonliability,  because  the  notice  to  repair  was  informal,  and  did  not 
specify  the  kind  of  bricks  or  blocks  desired,  and  required  the  work 
to  be  done  under  the  supervision  of  the  village  engineer.  The  de- 
fendant also  claiims  that  a  contract  was  made  and  a  franchise  given, 
specifying  the  kind  of  paving  to  consist  of  small  stone  between  the 
rails  and  20  inches  outside,  which  could  not  be  altered  by  the  legisla- 
ture or  by  the  requirement  of  the  situation,  and  that  chapter  494  of 
the  Laws  of  1901  (section  1)  ratifies  pre-existing  contracts  with  street 
railway  companies  in  cities  of  the  third  class,  towns,  or  villages. 

Two  franchises  were  given  to  the  defendant,  and  contracts  made 
by  it  with  the  village,  in  pursuance  of  the  resolution  of  the  trustees. 
The  first  was  November  20, 1882,  which  provided  as  follows  : 

"Fifth.  The  space  between  the  rails  and  the  space  of  at  least  twenty  inches 
wide  outside  the  said  rails  on  both  sides  of  the  track  shall  be  paved  with 
small  stone,  and  the  same  shall  at  all  times  be  kept  in  good  condition." 

November  26,  1894,  a  similar  franchise  was  given,  embracing  a  like 
clause  to  the  one  quoted.  On  the  29th  of  August,  1899,  a  notice  was 
served  by  the  village  requiring  a  six-inch  excavation,  filled  in  with 
sand  or  gravel,  and  covered  with  vitrified  paving  brick.  The  railway 
company  declined  to  conform  to  the  notice,  and  did  not  attempt  to 
do  the  paving  even  in  its  own  way,  so  that  the  village  was  compelled 
to  do  the  work  at  its  own  expense.  No  previous  controversy  seems  to 
have  arisen  between  the  parties,  but  it  may  be  fairly  assumed,  if 
the  village  authorities  had  any  right  to  require  suitable  pavement, 
they  had  the  power  to  take  into  consideration  all  of  the  factors  neces- 
sary to  the  exigencies  then  existing  for  the  service  of  the  public,  the 
needs  of  a  growing  community  for  the  proper  passage  along  the  pub- 
lic streets,  and  the  care  required  to  allow  vehicles  a  smooth  way  and 
proper  ability  to  avoid  cars  propelled  by  electric  power  in  these  days, 
when  street  railway  cars  are  no  longer  moved  by  the  lingering 
horse.  It  is  also  well  to  remember  that  no  village  trustees,  who 
have  limited  powers,  can  withdraw  from  the  public  the  use  of  the 
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streets  to  give  them  up  to  private  corporations.  Such  powerB  are 
held  in  trust  for  the  public  benefit,  and  cannot  be  abrogated  or  dele- 
gated to  private  parties.  Milhau  v.  Sharp,  27  N.  Y.  611,  84  Am.  Dc*c. 
314;  approved,  Story  v.  Bailroad  Co.,  90  N.  Y.  158, 161,  43  Am.  Rep. 
146.  It  is  also  well  to  bear  in  mind  what  was  the  situation  and  what 
the  rights  of  the  parties  had  there  been  no  provision  in  regard  to 
pavement  or  keeping  the  streets  in  good  condition.  Here  was  a  rail- 
way company  asking,  for  its  own  private  emolument,  the  right  to  pass 
along  the  streets  dedicated  to  the  use  of  the  public.  It. was  seeking 
a  priyilege  which  could  be  of  no  service  to  the  village,  except  as  it 
conveyed  passengers  for  compensation.  Its  use  of  that  street  would 
necessarily  be  limited  to  the  least  possible  disturbance  of  the  public 
uses.  If  it  tore  up  any  portion,  the  obligation  of  restoration  lay  upon 
it.  If  any  part  got  out  of  repair  within  the  fair  limits  of  its  own  uses, 
and  because  of  its  interference  with  the  ordinary  public  service,  the 
proper  repairs  should  be  made  by  the  privileged  and  exceptional  user. 
The  parties,  therefore,  gave  or  received  a  franchise  or  contract,  the 
name  of  which  is  immaterial,  under  the  recognized  situation  and 
obligation  as  then  apparent.  They  confirm  such  obligation  by  the 
provision  that  the  space  the  railroad  used  should  be  then  paved  with 
small  stone,  but  also  added  "that  the  same  should  at  all  times  be  kept 
paved  and  in  good  condition."  This  construction  is  recognized  by  the 
legislature  in  its  revision  of  the  railroad  law  (Laws  1892,  c.  676.  § 
98).  It  is  there  declared  to  be  a  duty  to  the  public  on  the  part  of  the 
railway  company  to  keep  the  street  way  in  permanent  repair  between 
the  tracks  and  two  feet  outside,  under  the  supervision  of  the  proper 
local  authorities,  whenever  required  by  them  to  do  so,  and  in  such 
manner  as  they  prescribe.  Provision  is  also  made  for  the  method 
of  enforcement.  This  act  is  proper  and  forceful.  Conway  v.  Citv  of 
Rochester,  157  N.  Y.  33.  51  N.  E.  395;  People  v.  City  of  Utica',  45 
App.  Div.  356,  61  N".  Y.  Supp.  31. 

The  case  of  Gilmore  v.  City  of  Utica,  121  N.  Y.  561,  cited  by  the 
defendant's  counsel,  does  not  conflict  with  these  assumptiona.  The 
court  of  appeals  there  recognized  the  power  of  the  common  council 
to  act  under  the  right  conferred  upon  them  by  the  legislature,  but 
held  that,  if  the  common  council  chose  to  not  exercise  their  dis- 
cretion, taxpayers  who  were  assessed  for  improvement  could  not 
complain  in  order  to  relieve  themselves. 

Nor  does  the  case  of  City  of  Binghamton  v.  Binghamton  &  P.  D. 
By.  Co.,  61  Hun,  479,  16  N.  Y.  Supp.  225,  if  of  authority,  furnish  a 
precedent  to  overthrow  the  power  of  the  common  council  or  village 
trustees  to  provide  suitable  pavement.  In  that  case  the  evidence 
showed  the  street  to  have  had  no  paving  at  all  at  the  time  the  con- 
tract was  made,  and  the  general  term  of  the  fourth  department  de- 
cided that  the  transition  from  a  dirt  road  to  concrete  pavement  was 
too  much  in  the  nature  of  a  burden  to  be  justified.  The  condition  of 
the  franchise  here  provided  for  pavement,  and  adopted  for  the  then 
present  small  stone  as  suitable  to  the  situation.  It  would  be  a 
dangerous  conclusion  to  reach  to  hold,  as  asked  by  the  defendants 
counsel,  that  this  provision  gave  the  railway  company  the  right  to 
pave  the  streets  with  small  stone  for  all  future  generations,  whatever 
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the  emergency  which  excited  other  requirementB,  in  the  exercise  of 
the  judicial  discretion  confided  to  the  trustees  acting  in  the  interest 
of  the  public.  Buch  a  principle  would  also  determine  that,  even  if 
the  village  trustees  waived  the  obligation  of  the  railway  company, 
that  company  could  prevent  by  law  the  interruption  of  its  business 
through  the  digging  up  of  the  street  and  putting  in  another  pavement 
suitable  to  the  conditions  necessary,  even  though  done  at  the  expense 
of  the  village.  But  the  remainder  of  the  condition  agreed  to  provided 
that  the  space  referred  to  should  at  all  times  be  kept  paved  in  such 
manner  as  made  a  good  condition.  It  may  very  easily  be  presumed, 
from  the  lapse  of  17  years,  such  a  condition  of  pavement  required 
other  than  small  stone,  and  that  neither  of  the  parties  expected 
or  intended  that  the  particular  kind  of  material  then  to  be  used, 
with  horse  cars  running,  and,  perhaps,  a  small  amount  of  business 
transacted  in  the  village,  waa  preserved  by  choice  then  made  and 
operative  forever.  Would  the  street  railway  company  maintain 
a  different  position  if  it  found  the  use  of  small  stone  derogatory 
to  its  capacity  to  conveniently  receive  passengers  and  propel  its 
cars  by  electric  power?  The  right  of  our  legislature,  preserved 
by  the  constitution,  to  regulate  the  reasonable  use  of  corporate  priv- 
ileges, does  not  violate  the  provision  of  the  federal  constitution  for- 
bidding the  impairment  of  the  obligation  of  contracts.  Every  cor- 
poration takes  its  right  even  to  exist  subject  to  this  power  of  the 
legislature,  and  certainly  do  those  who  ask  for  and  receive  from  the 
legislature  the  privilege  of  limited  responsibility,  and  the  right  to 
take  property  against  the  will  of  the  owner,  within  the  shield  of 
corporate  action.  And  certainly  the  act  of  1901,  in  reaffirming  con- 
tracts, does  not  add  to  the  advantages  of  the  corporation  by  giving 
to  it  more  than  does  the  contract  itself,  and  the  implied  understand- 
ing upon  which  it  was  based  originally  conferred. 

Judgment  is  directed  for  the  plaintiff  for  (1,209,  and  interest  from 
December  1, 1899,  besides  costs. 

Judgment  for  plaintiff,  with  costs. 


(35  Misc.  Rep.  497.) 

OAMPBBIiL  V.  NEW  YORK  ft  H.  R.  OO.  et  al. 

(Supreme  Court,  Special  Term,  New  Tork  Countr.    July,  ISOl.) 

1.  Mdnicifal   Corpobatiohs— Strkkts— Stbam    Railroad  —  Easbmbnt  Dam- 

A«ES. 

Where  the  owner  of  property  abutting  Park  avenue  In  the  city  of  New 
York  owned  the  property  since  1884,  and  neither  she  nor  any  prior  owner 
of  the  premises  before  1897  had  ever  definitely  interfered  with  the 
user  of  the  street  by  defendant  railroad  company  before  1897,  she  was 
only  entitled  to  recover  from  defendant  easement  damages  sufFered  by 
the  railroad  Increasing  the  height  of  the  viaduct  erected  In  the  street 
from  the  beginning  of  the  use  of  the  temporary  structure,  and  this 
though  the  first  owner  In  her  chain  of  title  conveyed  to  the  railroad  for 
railroad  purposes  only  a  24-foot  strip  In  the  avenue,  and  the  railroad 
subsequently  widened  Its  viaduct  to  59  feet;  It  appearing  that  such 
owner  had  previously  conveyed  the  whole  avenue  in  front  of  his  prem- 
ises to  the  city. 

71  N.Y.S.— 70 
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A  suit  begun  by  tbe  owner  of  property  abutting  a  street  partly  occu- 
pied by  a  railroad,  to  restrain  an  unlawful  user  of  the  street  by  tbe  rail- 
road company,  which  suit  was  discontinued,  Is  not  a  disturbance  of  tbe 
railroad's  twer  as  then  established  sufficient  to  break  It. 

t.  Ikcbbabbd  TRAFVia 

Where  the  owner  <rf  property  abutting  a  Bt|:eet  partly  occupied  by  a 
steam  railway  company  owned  the  property  since  1884,  and  did  no  act 
sufficient  to  brealc  the  railroad's  user  before  1897,  the  practical  location 
of  the  use  by  tbe  railroad  company,  eotabllshed  by  such  acquiescence,  so 
far  as  such  owner  is  concerned,  concludes  her  as  to  damages  previously 
accruing,  though  the  growth  of  business  may  have  greatly  Increased  tbe 
traffic  over  the  street  as  the  railroad  used  It  at  tbe  time. 

Suit  by  Bridget  Campbell  against  the  New  York  &  Harlem  Rail- 
road Company  and  others  for  damages  and  for  injunction  restraining 
defendants  from  using  a  street  abutting  plaintiff's  property  for  rail- 
road purposes.    Judgment  for  plaintiff. 

Bushby  &  Berkiley,  for  plaintiff. 

Ira  A.  Place  (C.  C.  Paulding  and  Thomas  Emory,  of  counsel),  for 
defendants. 

BUSSELL,  J.  The  plaintiff  brings  the  usual  action  for  damages 
and  injunction  on  account  of  the  erection  of  the  viaduct  in  Park  ave- 
nue, New  York  City,  and  the  passage  of  trains  to  the  nimiber  of  some 
500  per  day  in  front  of  her  premises  No.  1,487,  situated  between  One 
Hundred  and  Eighth  and  One  Hundred  and  Ninth  streets,  on  the 
easterly  side  of  Park  avenne.  Her  lot  is  about  27  feet  front  and 
76  feet  deep.  She  has  thereon  a  four-story  brick  building  used  for 
tenement  lettings.  The  plaintiff  claims  by  sundry  mesne  convey- 
ances from  Benjamin  L.  Benson,  who  deeded  to  Harriet  M.  Wiswall 
June  2,  1835,  by  conveyance  recorded  June  10,  1885.  She  received 
her  title  from  John  Hickey  by  deed  dated  April  1,  1884  No  inter- 
ference by  the  plaintiff  or  her  predecessors  in  title  with  the  user  by 
the  railroad  company  has  been  shown  until  this  action,  which  was 
begun  July  26,  1897,  except  a  suit  commenced  by  the  plaintiff  in 
1891,  which  was  discontinued;  In  1826  Benson  conveyed  the  street 
to  the  city,  reserving  trees,  buildings,  and  improvements.  In  1832 
he  conveyed  to  the  Harlem  Railroad  Company,  for  railroad  purposes, 
a  strip  24  feet  wide,  with  a  right  to  slope  the  onbankments.  This 
deed  was  recorded  August  18,  1835.  In  1848  trains  were  running 
on  Park  avenue,  and  in  1855  the  railroad  company  used  a  viaduct 
between  24  and  27  feet  wide,  with  slopes,  running  its  cars  then  as  far 
down  as  the  city  hall.  From  1872  to  1875  the  viaduct  structure  was 
widened  to  59  feet  That  new  structure  was  so  far  completed  that 
trains  passed  over  it  in  the  year  1875.  In  pursuance  of  the  man- 
datory authority  of  the  United  States  government  and  an  act  of  the 
legislature  of  the  state  of  New  York,  and  under  the  constructing 
agency  of  an  independent  board,  the  viaduct  was  raised  over  six  feet 
in  front  of  plaintiff's  building,  changing  the  stone  form  of  the  struc- 
ture to  one  of  steel,  leaving  the  space  under  the  railroad  bed  freer 
to  the  passage  of  vehicles  and  the  public  than  before.  The  change 
occupied  about  three  years  from  1894  to  1897,  the  railroad  using  a 
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temporary  atructure,  furniBhed  1^  the  same  board  which  constructed 
the  new  viaduct.  During  the  past  10  years  the  reatail  vaJues  of  the 
plaintiff's  premises  have  diminished  to  some  extent.  The  principal 
cause  of  that  diminution,  so  far  as  it  has  been  occasioned  by  the 
railroad  uses,  has  been  the  increase  of  traffic,  necessitating  a  greater 
number  and  size  of  tlie  trains.  The  difference  between  the  height  of 
the  viaduct  as  it  now  stands  and  as  it  was  before  1894  has  not 
severely  affected  the  plaintiffs  property,  especially  when  we  take 
into  consideration  the  increased  facility  of  access  from  the  opening 
of  the  structure  below  the  bed  of  the  railroad. 

I  cannot  assent  to  the  claim  now  made  by  the' plaintiff  that  her 
right  of  recovery  goes  back  for  six  years  prior  to  the  commencement 
of  the  action,  on  the  theory  that  the  defendants  never  acquired,  by 
grant  or  prescription,  any  right  to  use  more  than  24  feet  space  in 
Park  avenue.  'The  apfdication  of  the  doctrine  of  adverse  possession 
and  practical  location  bears  with  more  or  less  force,  according  to  th^ 
situation  and  user  of  the  easement  claimed.  It  is  one  thing  to  estab- 
lish by  location  or  hostile  possession  the  right  to  the  exclusive  use  of 
a  lot  of  land,  and  a  very  different  thing  to  maintain  a  limited  use  of 
a  public  street,  which  has  always  been  assented  to  by  the  city,  and 
the  extended  use  of  which  is  commanded  by  law  and  the  action  of  the 
city  itself.  The  lines  of  the  user  are  not  drawn  with  mathematical 
precision,  like  the  boundaries  of  a  tract  of  land,  and,  when  a  street 
is  dedicated  partly  to  the  uses  of  the  traveling  public,  even  by  con- 
veyances, managed  by  a  private  corporation,  the  number  of  passen- 
gers carried  and  the  number  of  trains  propelled  through  the  street 
are  not  definitely  fixed,  but  vary  or  increase  with  the  necessities  for 
the  proper  use  of  the  implied  grant  or  acquiescence.  This  concep- 
tion of  what  an  easement  to  carry  people  through  a  public  street  may 
mean  does  not  at  all  extend  to  the  right  of  materially  increasing  the 
size  of  the  obstruction,  but  simply  allows  the  structure  to  be  used 
for  its  fullest  capacity,  so  far  as  the  right  to  maintain  that  structure 
has  spnmg  up  from  direct  grant,  or  grown  into  full  life  by  the  silent 
assent  of  those  interested  in  prevention.  In  the  present  case  user 
was  acquired  by  the  defendants  of  the  structure  as  it  was  prior  to 
1872,  and  of  the  enlarged  structure  from  1875  to  1897.  I  cannot  hold 
that  the  abandoned  suit  of  1891  is  such  a  disturbance  of  that  user  as 
to  justify  the  claim  that  the  use  was  broken.  The  discontinuance 
is  as  forceful  as  the  commencement  of  the  action.  It  was  an  admis- 
sion that  that  action  was  not  maintainable,  and  such  inference  can- 
not be  rebutted  by  the  commencement  of  a  later  action;  for  the 
earlier  suit  could  have  brought  within  its  scope  the  right  to  damages 
from  1885,  which  were  waived  by  the  discontinuance.  The  only 
proof,  also,  of  this  1891  action  is  the  aEBrmative  defense  in  the  de- 
fendants' answer  here,  which  cannot  be  entirely  correct  as  to 
the  cause  of  action  being  the  same,  because  the  new  viaduct  was 
not  started  until  1894.  The  doctrine  of  practical  location  also  assists 
very  materially  in  determining  the  assent  to  the  user  from  1875  on 
the  part  of  one  who  purchased  in  1884,  and  who  rested  quietly  until 
1891.  Practical  location  does  not  depend  upon  the  exact  number  of 
years,  but  aids  in  the  inferences  of  assent;  especially  in  a  case  where 
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the  distoi'bance  waa  daily,  and  was  not  in  the  nature  of  any  interfer- 
ence with  the  plaintiff's  premises,  except  in  the  incidental  beiwfits, 
which  may  have  been  deemed  wholly  compensated  for  by  the  more 
speedy  access  afforded  by  the  use  of  the  street  for  railroad  purposes 
to  those  premises  so  far  distant  from  that  part  of  the  city  devoted 
especially  to  business  purposes.  This  doctrine  of  practical  location 
is  not  the  same  as  adverse  possession.  Katz  v.  Kaiser,  154  N.  T. 
295,  48  N.  E.  532;  Beed  v.  Farr,  35  N.  Y.  113. 

The  legal  principles  applicable  to  this  case  have  been  mainly  set- 
tled by  the  appellate  division  of  the  supreme  court  and  the  court  of 
appeals.  The  case  of  Taylor  v.  Bailroad  Co.,  27  App.  Div.  190,  50 
N.  Y.  Supp.  697,  waa  decided  before  the  case  of  Lewis  v.  Same,  162 
N.  Y.  203,  56  N.  E.  540.  In  the  Taylor  Case  it  was  held  that  the 
abutter  could  not  recover  damages  on  account  of  the  original  perma- 
nent embankment  existing  before  1894.  In  the  Lewis  Case  the  court 
of  appeals  decided  that  the  railroad  company  bad  a  right  to  main- 
tain that  viaduct  forever,  within  the  same  limits,  and  at  the  same 
height  and  to  the  extent  of  the  user,  and  that  the  use  of  the  tempo- 
rary structure  from  1894  to  1897  gave  a  right  to  damages  suffered 
from  the  increased  height;  deducting,  however,  the  benefits  from  the 
increased  facilities  of  access.  The  latter  case  was  followed  by  the 
appellate  division  in  Fries  v.  Bailroad  Co.,  57  App.  Div.  577,  68  N.  Y. 
Supp.  670,  and  in  Sander  v.  Same,  58  App.  Div,  622,  69  N.  Y.  Supp. 
155. 

Limiting,  therefore,  the  recovery  for  the  period  beginning  with  the 
use  of  the  temporary  structure,  I  award  |l,2o0  for  rental  damages 
and  91,500  for  fee  damages.  Let  the  usual  provision  be  made  for  an 
injunction,  unless  the  damages  are  paid  within  a  stated  time.  The 
plaintiff  is  also  entitled  to  costs. 

Ordered  accordingly. 


(64  App.  Div.  212.) 

OWENS  et  aL  T.  OWENS  et  aL 

(Supreme  Cbnrt,  Appellate  Division,  Third  Department    September  4,  1901.) 

L  Wills— Leoaot—Lapbb. 

A  legacy  to  be  paid  after  the  death  of  the  testator's  wife  Is  a  vested 
legacy,  so  that  it  will  not  lapse  by  the  death  of  the  legatee  before  that 
of  the  widow. 

IL  Save — Construction. 

The  will  of  a  testator,  a  large  part  of  whose  estate  was  In  nnsecured 
Itersonal  obligations,  after  providing  that  certain  sums  should  be  paid 
to  certain  parties  as  his  widow,  who  was  named  executrix,  shonld  deem 
best,  and  that  certain  amounts  should  be  given  to  certain  legatees  after 
the  widow's  death,  provided:  "I  give,  devise,  and  bequeath  the  use,  in- 
come, and  control  of  the  residue  of  my  property,  both  real  and  personal, 
to  my  wife  during  her  natural  life,  or  so  long  as  she  remains  my  widow. 
After  the  death  of  my  said  wife,  and  the  payment  of  the  legacies  afore- 
said, I  give,  devise,  and  bequeath  all  the  residue  and  remainder.  If  any 
there  be,  of  my  estate,"  to  certain  others.  Held,  that  such  will  vested 
merely  a  life  use  In  the  property  real  and  i>er80iial  In  the  widow. 
Parker,  P.  J.,  and  Edwards,  X,  dissenting. 

Appeal  from  trial  term,  Schuyler  county. 
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Action  bj  Mary  A.  Owens  and  another,  as  executors  of  the  will 
of  Thomas  Owens,  deceased,  against  Henry  Owens  and  others,  for 
the  constniction  of  a  will.  From  a  judgment  in  favor  of  defendants, 
plaintiffs  appeal.    AfSrmed. 

The  action  was  brought  for  the  conBtmction  of  the  will  of  Thomas  Owens, 
who  died  upon  the  26th  of  Hay,  18SS.  In  that  wUl  he  first  directed  the 
payment  of  his  funeral  expenses  and  debts.  In  the  second  paragraph  he 
gave  to  his  executors  $500  for  a  mmiument  and  the  care  of  his  cemetery  lot. 
In  the  third  paragraph  he  directed  that  $2,000  of  the  Indebtedness  of  his 
brother  Henry  on  bond  and  mortgage  and  on  a  note  should  remain  for 
Henry's  life  without  interest,  and  at  Henry's  death  should  be  divided  among 
certain  heirs.  In  the  fourth  paragraph  he  directed  a  loan  of  $1,000  to  his 
brother  Benjamin  Owens,  to  remain  without  interest  until  the  death  of  said 
Benjamin  Owens,  at  which  time  the  said  $1,000  was  to  go  to  the  heirs  of 
the  said  Benjamin.  In  the  fifth  paragraph  he  gave  a  farm  to  Esther  M. 
Gnstin  upon  condition  that  she  pay  $600  to  bis  estate  after  his  death. 

As  to  these  provisions  there  Is  no  question.  In  the  sixth  paragraph  of  the 
will  he  directs  bis  executors  to  pay  to  Phoebe  Doty  the  annual  interest  on 
$1,000,  and  any  part  of  the  principal  that  may  be  necessary  for  her  support 
Id  the  seventh  paragraph  he  gives  to  one  Teed  D.  Owens  the  sum  of 
$1,500,  to  be  paid  "in  such  sum  or  sums,  and  at  such  time  or  times,  after  my 
decease,  as  my  wife,  Mary  A.  Owens,  shall  deem  best  in  her  discretion." 
In  the  eighth  paragraph  he  gives  to  one  Bllen  Smith  the  sum  of  $500,  "to 
be  paid  to  her  at  any  time  after  my  death,  in  the  discretion  of  my  wlfe^  or 
the  survivor  or  survivors  of  my  executors  hereinafter  named."  In  the  ninth 
paragraph  he  gives  to  Thomas  Owens  $500,  and  Mary  Peck  9i2SO,  and  (leorge 
Vance  $250,  to  be  paid  after  the  death  of  his  wife.  Paragraphs  10  and  11, 
apon  which  the  main  controversy  depends,  read  as  follows: 

"Tenth.  I  give,  bequeath,  and  devise  the  use,  Income,  and  control  of  the 
rest,  residue,  and  remainder  of  my  property,  both  real  and  personal,  of  which 
I  may  die  seised  or  possessed,  of  every  name  and  nature,  not  herein  before 
disposed,  to  my  beloved  wife,  Mary  A.  Owens,  for  and  during  her  natural 
life,  or  so  long  as  she  remains  my  widow. 

"Eleventh.  After  the  death  of  my  said  wife,  and  the  payment  of  the  lega- 
cies aforesaid,  I  give,  devise,  and  bequeath  all  the  rest,  residue,  and  remain- 
der. If  any  there  be.  of  my  estate,  both  real  and  personal,  to  my  brother, 
Henry  Owens,  Benjamin  Owens,  and  William  Owens,  equally,  and.  If  any 
of  them  be  dead,  to  their  heirs  the  share  the  parent  would  be  entitled  to 
if  living." 

The  testator  then  directs  that  no  inventory  of  his  personal  property  be 
made,  but  that  his  executrix  and  executors  keep  strict  account  of  all  mon- 
eys paid  out  by  them  for  or  upon  legacies  payable  before  the  decease  of  Ills 
wife;  and  finally  he  names  his  wife  as  executrix,  and  one  Woodward  and  one 
Smith  as  executors,  of  bis  will. 

Argued  before  PABKEB,  P.  J.,  and  SMITH,  KELLOGO,  ED- 
WARDS, and  CHASE,  JJ. 

M.  J.  Snnderlin,  for  appellants. 

Charles  H.  Everts,  John  B.  Taylor,  and  M.  N.  Cane,  for  respond- 
ents. 

SMITH,  J.  Two  questions  are  presented  for  decision:  First.  Was 
the  legacy  to  Mary  Peck  in  the  ninth  provision  of  the  will  a  vested 
legacy,  so  that  it  did  not  lapse  by  the  death  of  Mary  Peck  before  the 
death  of  the  widow?  The  trial  court  has  held  that  it  was,  and  with 
this  conclusion  we  entirely  agree. 

The  second,  and  more  important,  question  is  as  to  the  estate  given 
to  the  widow  by  the  tenth  and  eleventh  paragraphs  of  the  will.  The 
trial  court  has  found  that  she  has  simply  taken  a  life  estate  in  the 
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qpfopett;  real  and  personaL  The  contentioa  of  tiie  widow  is  that  sbe 
has  more  than  a  life  estate,  and  has  tiie  right  to  use  so  mach  of  the 
oorpns  of  the  property  as  she  may  need  or  desire  doring  her  life. 

The  provisionB  of  the  tenth  paragraph  of  the  will  are  explicit.  In 
that  paragraph  there  is  no  devise  or  bequest  to  her  of  anything  more 
than  the  use,  income,  and  control,  and  that  only  for  her  life,  or  while 
she  shall  remain  unmarried.  Upon  this  appeal  the  meaning  of  this 
paragraph,  standing  alone,  is  not  questioned  by  her.  Her  argument, 
however,  is  that  in  the  eleventh  paragraph  she  is  impliedly  given  a 
greater  estate,  because  the  estate  given  to  the  remainder-men  is 
qualified  by  the  i>hrase  "if  any  there  be."  She  contends  that  this 
phrase  indicates  an  intention  in  the  testator  to  give  to  her  the  right 
not  only  to  the  use  of  the  property,  but  to  the  principal  thereof,  if 
she  shall  have  need  or  desire  to  use  the  same. 

This  construction  can  only  be  justified  if  the  phrase  "if  any  there 
be,"  limiting  the  estate  which  goes  to  the  remainder-men,  could 
have  no  other  significance.  If,  however,  this  phrase  can  be  given  any 
other  significance  whatever,  it  will  not  operate  to  enlarge  the  estate 
so  explicitly  and  clearly  given  to  her  by  the  tenth  paragraph  of  the 
will. 

In  the  seventh  paragraph  of  the  will  $1,500  is  directed  to  be  paid 
to  one  Teed  D.  Owens  in  such  sums  and  at  such  times  as  the  widow 
of  the  testator  shall  deem  best.  In  the  eighth  paragraph  $500  is  to 
be  given  to  Ellen  J.  Smith  under  similar  conditions,  and  in  the  ninth 
paragraph  f  1,000  is  to  be  given  to  three  legatees  after  the  death  of 
the  widow.  No  provision  is  made  as  to  the  income  from  the  fl,500 
or  f  600  or  f  1,000  provided  in  the  seventh  and  eighth  and  ninth  para- 
graphs of  the  will  before  payment  to  the  legatees.  The  use  of  these 
moneys,  therefore,  before  payment  to  the  legatees,  would  clearly, 
under  the  tenth  paragraph  of  the  will,  belong  to  the  widow.  The 
legacies  under  the  seventh  and  eighth  paragraphs  of  the  will  were 
to  be  paid  at  such  times  as  to  the  widow  should  seem  best  If,  how- 
ever, they  were  not  paid  during  the  life  of  the  widow,  it  is  clear  that 
those  legacies,  as  well  as  the  legacy  in  the  ninth  paragraph  of  the 
will,  must  be  paid  after  the  death  of  the  widow,  and  prior  to  the 
distribution  of  the  residuary  estate.  It  is  thus  jwovided  in  the  begin- 
ning of  the  eleventh  paragraph:  "After  the  death  of  my  said  wife, 
and  the  payment  of  the  legacies  aforesaid,  I  give,  devise,  and  be- 
queath all  the  rest',  residue,  and  remainder,  if  any  there  be,  of  my 
estate,  both  real  and  personal."  By  reference  to  the  inventory  that 
is  in  the  record,  a  large  part  of  the  estate  was  in  personal  obligations 
unsecured.  The  testator  might  well,  therefore,  have  contemplated 
that  with  the  possibility  of  losses  upon  securities,  with  the  expense 
of  administration,  with  the  destruction  incidental  to  the  use,  and 
with  the  payment  of  the  legacies  provided  for,  the  personal  property, 
if  not  all  of  his  property,  might  be  consumed,  and  nothing  would  be 
left  for  the  remainder-men.  The  provision  is,  in  substance,  that 
what  remained  of  his  real  and  personal  property,  "if  any  there  be," 
ab&Yl  pass  to  the  remainder-men.  If,  under  the  provisions  of  the 
will,  the  personal  property  alone  might  be  exhausted,  either  in  the 
payment  of  legacies,  debts,  or  otherwise,  before  the  time  of  the  pay- 
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ment,  the  phrase  "if  any  there  be''  might  be  deemed  to  contemplate 
that  contingency,  even  though  the  testator  had  in  mind  that  the  real 
estate  would  remain  for  the  remainder-men.  To  give  significance, 
therefore,  to  the  phrase  in  controversy,  it  is  not  necessary  to  find  an 
intention  in  the  testator  to  give  to  the  widow  any  greater  estate  than 
is  explicitly  given  to  her  in  the  tenth  paragraph  of  the  will.  The 
construction  contended  for  by  the  widow  is  a  violent  one,  to  be 
adopted  only  in  case  of  imperative  necessity.  In  the  case  of  Leggett 
v.  Firth,  132  N.  Y.  7,  29  N.  E.  950,  the  will  gave  to  the  wife  "all  the 
rest,  residue,  and  remainder  of  my  estate,"  and  then  concludes: 
"On  my  decease,  the  remainder  thereof,  if  any,  I  give  and  devise  to 
my  children."  It  was  there  held  that  the  phrase  "if  any"  limited  the 
estate  of  the  remainder-men,  and  characterized  the  estate  of  the 
widow  as  an  estate  greater  than  a  mere  life  estate.  In  that  case  it 
was  found  that  under  the  terms  of  the  will  the  phrase  "if  any"  could 
be  given  no  other  significance.  In  the  case  at  bar  the  testator's  prop- 
erty was  not  given  to  the  widow,  but  only  a  life  ose  thereof,  and  the 
phrase  "if  any  there  be,"  as  qualifying  the  estate  of  the  remainder- 
men, may  be  given  foil  significance  without  reflecting  to  enlarge  the 
estate  of  the  life  tenant. 

In  the  case  of  Kendall  t.  Case,  81  Hun,  124,  32  K.  Y.  Supp.  653,  a 
life  use  only  was  primarily  given  to  the  wife,  and  the  use  in  the  will 
thereafter  of  the  phrase  "if  any  is  left,"  in  referring  to  a  power  of 
sale  of  the  property,  was  construed  to  enlarge  her  life  estate  to  a 
right  to  use  the  corpus  of  the  property.  But  in  that  case,  under  the 
terms  of  the  will,  no  other  significance  could  be  given  to  the  phrase 
"if  any  is  left."  Recognizing,  for  the  argument,  the  full  force  of  the 
decisions  quoted,  the  implied  power  contended  for  by  the  widow 
from  the  use  of  the  expression  "if  any  there  be"  in  paragraph  11  is 
not  only  not  found  by  necessary  construction,  but  is  one  unwarranted 
either  by  the  context  of  the  will  or  by  the  surrounding  circumstances 
which  give  character  to  the  expressions  therein  used.  We  agree, 
therefore,  with  the  learned  trial  court  in  the  conclusion  reached. 

Judgment  afSrmed,  with  costs.  All  concur,  except  PARKEIt,  P. 
J.,  dissenting  in  an  opinion  in  which  EDWARDS,  J.,  concurs. 

PARKER,  P.  J.  I  cannot  concur  with  the  conclusion  which  the 
court  has  reached  in  this  case.  By  the  first  nine  clauses  of  his  will 
the  testator  disposed  of  some  $7,500  of  his  estate  in  pecuniary  lega- 
cies, and  it  appears  from  the  inventory  filed  that  he  had  ample  per- 
sonal estate  to  pay  them  all.  All  the  rest  of  his  estate,  by  the  tenth 
clause  of  his  will,  he  directs  that  his  wife  shall  have  the  control  of 
during  her  life,  or  so  long  as  she  shall  remain  his  widow.  Among 
that  residue  was  a  farm  of  some  128  acres,  valued  at  about  |5,000. 
In  such  tenth  clause  he  gives  her  the  use  of  such  residue  by  the 
following  language: 

"Tenth.  I  give,  bequeath,  and  devise  the  use,  Income,  and  control  of  an 
the  rest,  residue,  and  remainder  of  my  property,  both  real  and  personal,  of 
which  I  may  die  seized  or  possessed,  of  every  name  and  nature,  not  here- 
inbefore disposed  of,  to  my  beloved  wife,  Mary  A.  Owens,  for  and  during 
her  natural  life,  or  so  long  as  she  remains  my  widow." 
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By  the  eleventh  clause  he  provides  aa  follows: 

"Eleventh.  After  the  death  of  my  said  wife,  and  the  payment  of  the  lefnt- 
des  aforesaid,  I  give,  devise,  and  bequeath  all  the  rest,  residue,  and  remain- 
der, if  any  there  be,  of  my  estate,  both  real  and  personal,  to  my  brothers, 
Henry  Owens,  Benjamin  Owens,  and  William  Owens,  equally,  and,  if  any  of 
them  be  dead,  to  their  heirs  the  share  the  parent  would  be  entitled  to  If 
living." 

The  question  is  whether,  under  these  provisions,  the  widow  has 
not  a  power  of  disposition  during  her  life,  as  well  as  the  use  and 
income  from  the  property  in  such  clauses  referred  to.  I  am  of  the 
opinion  that  it  was  the  intention  of  the  testator  to  give  her  such  a 
power.  By  the  provisions  of  this  tenth  clause  he  evidently  intended 
to  devote  all  of  his  estate,  except  the  pecuniary  legacies  previously 
given,  to  caring  for  and  supporting  his  wife  during  her  widowhood. 
He  puts  it  all  under  her  control,  and  gives  to  her  the  use  and  income 
from  it  all.  But  in  this  clause  he  does  not  make  any  provision  for 
disposing  of  any  of  it  after  it  shall  have  answered  that  purpose.  By 
the  eleventh  clause  he  maJces  provision  for  that.  Evidently,  this 
eleventh  clause  refers  to  the  same  prooerty  that  he  had  previously 
put  into  her  control.  It  can  apply  to  no  other;  and  the  design 
clearly  is  to  give  it  to  his  three  brothers  after  she  shall  no  longer 
need  it.  But  in  the  provisions  by  which  he  disposes  of  it  after  her 
death  he  uses  the  phrase  "if  any  there  be."  Here  is  a  clear  indica- 
tion that  he  apprehended,  or  at  least  recognized  the  {wssibility,  that 
there  might  not  be  anything  left  of  the  fund  that  he  was  then  about 
to  dispose  of.  That  fund  was  the  very  one  that  he  had  put  into  the 
control  of  his  wife,  and  devoted  to  her  support  during  her  life,  and 
here  he  recognizes  that  at  the  end  of  her  life  there  may  not  be  any- 
thing left  to  be  disposed  of.  If  his  idea  had  been  that  during  her  life 
she  was  to  use  only  the  income  therefrom,  clearly  it  could  not  hare 
occurred  to  him  that  upon  her  death  nothing  of  the  principal  wonld 
remain.  Possibly  he  might  have  expected  that  such  personal  prop- 
erty as  would  wear  out  in  the  using  would  be  then  missing,  but 
clearly  he  would  never  suppose  that  the  farm  of  128  acres  would 
not  be  left,  nor  such  of  the  moneys  as  were  invested  in  securities 
for  her  benefit.  The  phrase  is  utterly  meaningless  unless  he  had 
the  idea  that  she  had  the  right  to  use  up  something  more  than 
the  mere  income.  The  very  fact  that  he  attempts  to  dispose  of,  after 
her  death,  only  so  much  as  shall  be  left  at  her  death,  instead  of  the 
whole  property  given  to  her  use  and  into  her  custody,  shows  very 
clearly  an  intent  on  his  part  to  permit  her  to  so  treat  such  property 
that,  possibly,  none  of  it  would  then  be  left.  True,  in  the  tenth  clause 
he  does  not,  in  clear  terms,  express  any  such  purpose,  but  it  seems 
very  clear  that  he  supposed  he  had  given  her  such  a  power;  and  it 
may  be  that  in  his  own  mind  he  gave  a  much  more  extended  meaning 
to  the  word  "control"  than  its  ordinary  meaning  would  suggest.  It 
is  also  clear  that  the  testator,  by  the  use  of  that  phrase,  did  not 
have  in  mind  the  fact  that  some  pecuniary  legacies  were  to  be  paid 
after  the  death  of  his  wife.  None  but  the  three  named  in  the  ninth 
clause  were  to  be  thereafter  paid,  and  it  is  to  be  first  noticed  that 
the  (1,000  needed  to  pay  them  is  not  in  fact  devoted  to  the  use  of 
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his  wife  during  her  life.  That  |1,000,  having  been  "disposed  of"  by 
the  ninth  clause,  is  not  included  in  the  rest  and  residue  given  to  her 
by  the  tenth  clause.  Strictly  it  is  no  pari:  of  the  fund  the  use  and 
control  of  which  was  given  to  hia  wife,  and  which  is  subsequently 
referred  to  in  the  eleventh  clause.  But,  if  we  concede  that  such 
f  1,000  was  to  be  included  in  the  amount  set  apart  for  the  use  of  the 
wife  during  her  life,  and  hence  must  be  extracted  therefrom  upon  her 
death,  it  clearly  would  not  deplete  that  fund  so  as  to  leave  nothing 
upon  her  death.  A  farm  of  128  acres,  and  of  the  value  of  f4,600  or 
f 5,000,  would,  beyond  all  doubt,  be  left  at  the  wife's  deatii,  if- she 
was  to  use  nothing  but  the  income  of  the  "rest  and  residue"  referred 
to  in  such  tenth  clause.  The  plain  recognition  by  the  testator  that 
such  farm  might  not  be  "left"  at  her  death  clearly  indicates  an  inten- 
tion on  his  part  that  she  have  the  right  to  dispose  of  it.  As  to  the 
legacies  given  by  the  seventh  and  eighth  clauses,  it  is  clear  that  they 
were  intended  to  be  no  part  of  the  fund  set  apart  to  the  wife,  and 
referred  to  in  the  tenth  and  eleventh  clauses.  Plainly,  it  was  in- 
tended that  they  should  be  paid  before  the  wife's  death.  She  was  not 
to  have  the  control  or  use  of  them.  They  were  completely  "disposed 
of"  by  the  seventh  and  eighth  clauses,  and,  as  to  them,  he  could  not 
have  supposed  that  their  payment  would,  upon  her  death,  deplete 
the  fund  left  to  her  use  and  control.  The  disposition  in  the  two 
clauses  above  quoted  is  verv  similar  to  that  construed  in  the  case 
of  Leggett  V.  Firth,  132  N.  Y.  7,  29  N.  E.  950,  and  the  reasoning  of 
the  court  at  page  11,  132  N.  Y.,  and  page  951,  29  N.  E.,  is  authority 
for  the  conclusions  adopted  here.  See,  also,  Kendall  v.  Case,  84  Hun, 
124,  32  N.  Y.  Supp.  553;  Thomas  v.  Wolford,  49  Hun,  145,  1  N.  Y. 
€npp.  610;  and  otiier  cases  there  cited.  I  conclude,  therefore,  that 
the  widow  took  a  life  estate  in  the  property  mentioned  in  such  tenth 
clause,  with  a  power  to  dispose  of  the  same,  or  any  part  thereof,  to 
be  exercised  during  her  life  or  widowhood  for  her  own  benefit,  and 
that  the  three  brothers  named  in  the  said  eleventh  clause  took  a 
remainder  therein  in  fee,  subject  to  the  exercise  of  such  power.  In 
these  respects  the  judgment  appealed  from  should  be  reversed,  and 
made  to  conform  to  snch  conclusions. 


{35  Mtec.  Rep.  562.)  

YATES  v.  THOMAS  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    July,  1901.) 

1.  Tbbtamrntabt  Trustee— LiABiiiiTT  op  Bondsmbn. 

A  testamentary  trustee,  on  default  In  an  accounting,  was  removed,  and 
a  successor  appointed.  The  original  trustee  thereafter  never  came 
within  the  jurisdiction  of  the  state  nor  had  uny  property  therein.  BeU, 
that  the  substituted  trustee  could  sue  the  sureties  of  the  original  trustee 
to  recover  so  much  of  the  fund  as  did  not  belong  to  the  defaulting  trus- 
tee. 
9.  Same— Tbruiration  op  Trust. 

Where  a  will  created  a  trust,  and  provided  that  on  the  death  of  the 
life  beneflclary  the  property  should  be  divided,  the  death  of  the  bene- 
ficiary did  not  terminate  the  trust,  no  divisiou  having  been  made. 
&  Samb— Action  oh  Bond. 

In  an  action  against  the  sureties  of  a  trustee  of  a  fund,  plaintiff  need 
not  show  affirmatively  that  the  trustee  had  never  paid  over  the  fund. 
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4.  BaHE— EriDBKOE. 

In  an  action  against  tbe  sureties  of  a  trustee,  admission  of  the  trus- 
tee, before  taer  removal  from  o&ce,  that  she  bad  received  the  fimd,  U 
admissible. 

Action  by  Jerome  Yates,  eabstituted  testamentary  trustee,  against 
William  M.  Thomas  and  John  E.  Cronly.    Judgment  for  plaintiff. 

Franli  B.  Colton,  for  plaintiff. 

Deyo,  Daer  &  Bauerdorf ,  for  defendant  Thomas. 

CLABKE,  J.  One  Margaret  Lintz,  by  her  last  will  and  testa- 
ment, bequeathed  one-fourth  of  her  residuary  estate  to  her  exec- 
utors, in  trust  to  invest  the  same  and  keep  it  invested  at  interest  on 
such  security  as  they  should  deem  prudent  and  safe,  to  collect  the 
income,  and  apply  it  to  the  use  of  John  Stickler  Lintz  during  his  life, 
and  upon  and  after  his  death  to  pay  and  divide  said  "equal  fourth 
part  or  share  of  the  proceeds  of  my  estate  to  and  among  the  same 
persons  and  in  the  same  proportions  as  I  have  hereinafter  directed 
with  respect  to  the  remaining  three-fourth  parts  or  shares  thereof." 
On  May  7,  1885,  Mary  Emma  Oonly  was  appointed  by  the  surrogate 
of  New  York  county  sole  trustee  under  said  will,  with  full  power  to 
execute  and  perform  all  the  duties  as  trustee  thereunder,  and  was 
directed  to  file  a  bond,  with  two  sureties,  in  15,000.  On  the  same 
date  the  said  Mary  Emma  Cronly,  as  principal,  and  William  M. 
miomas  and  John  E.  Cronly,  as  sureties,  executed  and  acknowledged 
their  joint  and  several  bond  to  the  people  of  the  state  of  New  York 
in  the  sum  of  $5,000,  conditioned  "that,  if  the  above-bounden  Mary 
Emma  Cronly  shall  faithfully  discharge  the  trust  reposed  in  her  un- 
der the  will  of  Margaret  Lintz,  deceased,  as  trustee  for  John  6.  Idntz, 
and  obey  all  lawful  decrees  and  orders  of  the  surrogate's  court  of 
the  county  of  New  York,  or  any  other  court  of  jurisdiction,  touching 
the  administration  of  the  trust  fund  committed  to  her,  then  this 
obligation  to  be  void;  otherwise,  to  remain  in  full  force  and  virtue." 
This  bond  was  duly  approved  and  filed  May  8,  1885.  By  a  decree  of 
the  surrogate's  court  of  May  8,  1886,  on  the  accounting  by  Elizabetii 
A.  Lintz,  administratrix  of  said  Margaret  Lintz,  it  was  ordered  "that 
said  administratrix  pay  to  Mary  Emma  Cronly,  the  trustee  duly  ap- 
pointed by  the  surrogate  of  New  York  county,  under  the  laBt  will 
and  testament  of  said  Margaret  Lintz,  under  an  order  made  and 
entered  by  said  surrogate  on  May  7,  1885,  the  sum  of  $5,000  in  full 
for  the  share  or  portion  set  apart  under  the  last  will  and  testament 
of  said  Margaret  Lintz  for  the  benefit  of  said  John  S.  Lintz  during 
his  lifetime."  John  Stickler  Lintz,  the  annuitant,  died  in  March, 
1894.  On  February  28,  1895,  an  order  of  the  surrogate  was  made 
and  filed,  upon  petition,  citation,  proof  of  service  vrithout  the  state, 
and  appearance,  directing  that  "Mary  Emma  Cronly,  who  was  ap- 
pointed to  execute  the  trust  created  by  the  last  will  and  testament 
of  Margaret  Lintz,  deceased,  render  and  file  an  account  of  her  pro- 
ceedings as  such  testamentary  trustee  on  or  before  Thursday,  Febru- 
ary 28,  1896,  at  10:30  o'clock  a.  m.,  at  the  said  surrogate's  court  in 
the  county  court  house  in  the  city  of  New  York."  She  did  not  obey 
said  order,  and  has  never  filed  any  account.    On  January  21,  ISSMJ, 
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an  order  was  made  and  filed  by  the  surrogate,  upon  petition,  citation, 
and  notice  of  appeacance,  remoTiqg  said  Mary  Emma  Cronly  from 
her  said  trust,  revoking  her  letters,  and  directing  her  to  at  once 
deposit  in  court  the  property  and  funds  of  the  trust  remaining  unad- 
ministered  by  her.  On  December  5, 1900,  an  order  was  duly  made  by 
the  surrogate  appointing  Jerome  Yates  sole  trustee  of  the  unexecuted 
trust  created  by  said  will,  as  successor  to  Mary  Emma  Gronly.  For 
some  time  prior  to  January  1,  1894,  amd  ever  since,  Mrs.  Gronly  has 
been  continuously,  with  her  husband,  John  E.  Gronley,  a  resident  of 
Ea«t  Orange,  N.  J.  Unsuccessful  attempts  have  been  made  during 
that  time,  on  behalf  of  parties  interested  in  the  trust  estate,  to  find 
her  in  thhi  state  to  serve  papers  on  her  here,  and  also  to  discov^ 
property  belonging  to  her  located  in  New  York,  l^his  is  an  action 
brought  by  the  substituted  trustee  appointed  by  the  surrogate  against 
the  sureties  on  Mrs.  Cronly's  bond  "to  ascertain  and  determine  the 
amount  due  to  said  trust  estate  from  said  Mary  Emma  Gronly,  late 
trustee,  and  that,  when  said  amount  shall  be  so  determined,  tiie  de- 
fendants may  be  adjudged  to  pay  the  same  to  plaintiff  for  the  benefit 
of  said  trust  estate."  Defendant  Cronly  is  in  default,  and  defendant 
Thomas  alone  defends. 

Trusts  of  personal  property  may  be  created  for  any  lawful  pur- 
pose, and  are  not,  in  respect  either  of  the  mode  or  purpose  of  their 
creation,  within  the  statute  of  uses  and  trusts.  In  re  Carpenter, 
131  N.  Y.  86,  29  N.  E.  1005.  The  legal  title  will  remain  in  the  trustee 
until  the  purposes  of  the  trust  are  accomplished,  and  until  the  pos- 
session of  the  property  is  in  some  way  transferred  to  the  person  en- 
titled to  the  use.  Perry,  Trusts,  §  311.  The  claim  by  defendant,  as 
made  in  the  case  at  bar,  is  that,  inasmuch  as  the  annuitant  died  in 
1894,  the  tnist  then  and  there  ceased  and  determined,  and  that,  as 
the  remainder-men  were  then  entitled  to  an  immediate  delivery  of 
the  corpus,  there  was  no  unexecuted  trust  over  which  the  surrogate 
had  jurisdiction,  and  for  which  he  could  appoint  a  trustee;  that  the 
trustee  so  appointed  has  no  capacity  to  sue  in  this  action,  the  remedy, 
if  any,  being  by  suit  by  the  persons  entitled  to  the  corpus  of  the 
estate  on  the  death  of  the  annuitant.  But  under  the  terms  of  the 
will  creating  the  trust  it  was  not  only  to  pay  over  the  income  during 
his  life  to  the  beneficiary  named,  but  also  "upon  and  after  his  death 
to  pay  and  divide  the  said  equal  fourth  part  or  share  among  the  same 
persons  and  in  the  same  proportions  as  thereinafter  directed  with 
respect  to  the  other  three  parts  or  shares."  As  this  provision  haa 
not  been  complied  with,  the  trust  is  still  unexecuted,  and  the  surro- 
gate had  power,  therefore,  under  section  2818  of  the  Code  of  Civil 
Procedure,  to  appoint  plaintiff  as  successor  to  Mary  Emma  Cronly, 
the  removed  testamentary  trustee.  "When  a  sole  testamentary 
trustee  *  *  *  is  by  a  decree  of  the  surrogate's  court  removed, 
•  •  •  and  the  trust  has  not  been  fully  executed,  the  same  court 
may  appoint  his  successor."  The  serious  point,  as  contended  for  by 
defendant,  is  that  the  entry  of  a  decree  against  the  trustee  for  a  fixed 
sum,  and  execution  issued  thereon  and  returned  wholly  or  partly  un- 
satisfied, are  conditions  precedent  to  an  action  on  the  bond  by  a 
par^  in  interest.    The  general  rule  is,  indeed,  well  settled  that  the 
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sureties  upon  the  bond  of  an  executor  or  administrator  are  not  liable 
until  the  default  of  their  principal  has  been  established  before  the 
surrogate.  But  the  answer  to  that  proposition  in  the  case  at  bar  is 
twofold.  First,  the  default  of  the  principal  before  the  surrogate  h?8 
been  judicially  established.  The  condition  of  the  bond  was,  among 
other  things,  that  the  principal  should  obey  all  lawful  decrees  and  or- 
ders of  the  surrogate's  court  touching  the  administration  of  the 
trust  fund  committed  to  her.  In  appropriate  proceedings  she  was  or- 
dered to  file  a  final  account.  She  refused  and  neglected  so  to  do. 
For  the  disobedience  of  this  order  she  was  removed  from  office.  •  So 
that  her  default  has  been  established.  Second,  as  stated  by  Mr. 
Justice  Barrett,  in  Bischofif  v.  Engel,  10  App.  Div.  243,  41  N.  Y.  Snpp. 
815:  "Exceptional  circumstances  may  exist  sufficient  to  warrant 
the  interposition  of  a  court  of  equity  (without  the  prior  establish- 
ment of  tills  default),  and  to  secure  there  the  establishment  of  such 
default  with,  as  a  sequence,  an  appropriate  judgment  against  the 
sureties."  In  the  case  at  bar  the  removed  testamentary  trustee  has 
for  years  resided  without  the  jurisdiction  of  this  state.  She  has  re- 
fused to  obey  the  orders  of  tie  surrogate's  court  which  appointed 
her.  She  cannot  be  served  with  any  process  within  this  state,  and 
has  no  property  here.  She  has  refused  to  account,  and  for  such  re- 
fusal has  been  removed.  If  this  court  has  no  power  in  the  premises, 
it  would  seem  as  if  the  people  entitled  to  the  ultimate  enjoyment  of 
this  trust  estate  were  remediless.  The  testamentary  trustee  only  ob- 
tained possession  of  the  property  by  virtue  of  the  order  of  our  surro- 
gate's court  and  the  giving  of  the  bond  in  suit.  Having  obtained 
the  order,  given  the  bond,  and  received  the  money,  she  goes  to  a  for- 
eign jurisdiction,  remains  there,  appropriates  the  fund  to  her  own 
nse,  and  declines  to  account.  It  does  not  seem  to  me  that,  becanse 
an  accounting  cannot  be  had,  and  an  execution  is  not  issued  against 
this  nonresident,  the  bondsman,  whose  act  in  going  on  the  bond  made 
possible  this  disposition  of  the  fund,  should  be  relieved  of  liability. 
Upon  the  authority  of  Bischoff  v.  Engel,  10  App.  Div.  240,  41  N.  Y. 
Supp.  815;  Scharmann  v.  SchoBlI,  23  App.  Div.  398,  48  N.  Y.  Sapp. 
306;  Otto  v.  Van  Biper,  31  App.  Div.  278,  52  N.  Y.  Supp.  773,  af- 
firmed in  164  N.  Y.  536,  58  N.  E.  643,-1  am  constrained  to  hold  that 
the  exceptional  circumstances  exist  in  this  case  which  do  away  -with 
the  necessity  for  a  final  accounting  and  a  decree  thereon  in  the  surro- 
gate's court.  The  cases  cited  were  none  ot  them  cases  involTing 
testamentary  trustees.  Defendant  claims  that,  inasmuch  as  section 
2607  of  the  Code  includes  executors,  administrators,  testamentary 
trustees,  and  guardians,  while  section  2608,  where  authority  is  given 
to  the  successor  to  prosecute  the  official  bond,  does  not  enumerate 
testamentary  trustees,  therefore  section  2607  is  the  only  provision 
applying,  and  that  the  issuance  and  return  of  an  execution  from  the 
surrogate's  court  is  a  condition  precedent  to  the  tight  of  action.  I 
cannot  so  construe  the  statute.  The  sections  are  all  in  article  5: 
"Provisions  relating  generally  to  letters;  and  generally  to  executors, 
administrators,  guardians,  and  testamentary  trustees."  The  sections 
follow  each  other,  and  have  to  do  with  the  same  subject-matter,  and 
the  reasons  for  the  provision  in  the  one  case  are  the  same  as  in  the 
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other.  I  have  no  doubt  but  that,  when  a  testamentary  trustee  has 
been  appointed  upon  giving  a  bond,  and  has  been  removed,  and  his 
successor  appointed,  that  successor  may  sue  precisely  as  if  he  had 
been  an  administrator  or  guardian;  else  what  is  the  purpose  of  the 
bond? 

It  is  also  contended  by  the  defendant  that  no  proof  has  been  made 
that  the  removed  trustee  has  not  paid  over  the  trust  estate  to  the 
substituted  trustee  or  the  remainder-men.  The  money  being  in  her 
hands,  it  was  her  duty  to  pay  it  over.  The  presumption  is  that  she 
did  not,  and  to  escape  liability  that  presumption  should  be  rebutted 
by  proof  that  she  did.  The  general  rule  is  that  the  party  indebted 
must  seek  the  creditor.    Dayton  v.  Johnson,  69  N.  Y.  426. 

It  appears  that  the  removed  testamentary  trustee  received  f5,000 
as  the  trust  estate,  and,  as  she  was  authorized  only  to  pay  the  income 
thereof  to  the  annuitant  during  his  life,  it  must  be  presumed,  in  the 
absence  of  any  accounting,  that  she  is  chargeable  with  the  full 
amount,  with  interest  thereon  from  the  death  of  the  annuitant.  But 
it  also  appears  in  evidence  that  she  was  one  of  the  four  remainder- 
men, and  therefore  entitled  to  one-fourth  of  said  sum,  amounting  to 
f  1,230,  leaving  the  amount  payable  by  the  defendants  $3,750.  Judg- 
ment ought,  therefore,  to  be  allowed  for  said  amount,  with  interest; 
said  sum  not  to  exceed  the  penalty  of  the  bond. 

Certain  questions  as  to  the  admission  of  evidence  were  reserved 
upon  the  trial.  The  motion  to  strike  out  the  witness  (Dolton's  testi- 
mony as  to  the  admission  made  by  Mrs.  Cronly  to  him  of  the  receipt 
of  the  fund  of  |5,000  is  denied,  as  said  admission  was  made  before 
her  removal,  and  while  she  was  still  the  trustee  of  an  unexecuted 
trust.  The  motion  to  strike  out  the  testimony  of  the  same  witness  in 
regard  to  statements  made  by  Jdhn  E.  Cronly  is  granted. 

Ordered  accordingly. 

&5  Misc.  Eep.  6SS.) 

CATLIN  T.  RBA  et  aL 

(Supreme  CJonrt,  Special  Term,  Erie  County.    July,  1901.) 

1.  FoBBCLOStTRB— Deed  of  Rbfbbeb. 

A  referee,  within  20  years  after  judgment  In  foreclosure,  may  execute  a 
deed  of  the  premises  as  against  the  mortgagor's  widow  claiming  dower. 

8.  Same— Valtditt. 

The  deed  of  a  referee  In  foreclosure  conveys  title  though  no  report  of 
the  sale  was  ever  filed,  and  publication  of  notice  of  sale  was  not  shown 
except  by  the  recitals  in  the  deed. 

&  Same— AccKFTAKcz  bt  Heirs  of  Pchchaber. 

A  referee's  deed  on  foreclosure  made  to  the  purchaser  at  the  sale, 
who  was  deceased  at  the  time  of  Its  execution,  "her  heirs  and  assigns, 
forever,"  is  valid,  where  the  sale  and  the  payment  of  the  bid  are  recited 
In  the  deed,  snd  the  heirs  show  acceptance  of  the  deed  by  subsequently 
conveying  the  premises. 

4.  Same— Title  of  Pduchaser— Invalid  Deed. 

Though  a  referee's  deed  on  foreclosure  sale  Is  invalid,  but  the  grantee 
of  the  purchaser  enters  Into  possession,  and  remains  therein  undisturbed 
by  any  claim  under  the  mortgage  for  17  years,  the  present  holder  of  the 
title  is  an  assignee  of  the  mortgage  in  possession,  against  whom  eject- 
ment will  not  lie. 
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Action  by  Harriet  N.  Catlin  against  Samuel  Rea  and  Joseph  John- 
son. Motion  to  set  aside  order  dismissing  complaint  and  for  a  new 
trial.    Denied. 

Henry  A.  Dann,  for  the  motion. 
Louis  L.  Babcock,  opposed. 

KENEFICK,  J.  This  is  an  action  in  ejectment  to  recover  posses- 
sion of  certain  real  estate  in  the  city  of  Buffalo,  lying  between  the 
Buffalo  and  Hamburg  turnpike  and  Lake  Erie.  Philander  B.  Catlin 
acquired  title  to  this  land  in  the  year  1857.  The  premises  were  then 
subject  to  the  lien  of  a  mortgage  given  by  a  prior  owner  of  the  lajid, 
in  1851,  to  one  Reuben  B.  Heacock.  An  action  to  foreclose  this 
mortgage  was  instituted  in  1863  by  the  executors  of  the  mortgagee, 
and  Catlin  and  the  plaintiff  herein,  his  widow,  were  made  parties 
defendant,  and  personally  served  with  summons  and  notice  of  object 
of  action  therein.  No  defense  was  interposed  to  the  action.  A 
referee  was  appointed  to  compute  the  amount  due,  and  upon  the  com- 
ing in  of  the  referee's  report  a  judgment  of  foreclosure  and  sale  was 
granted  on  the  26th  day  of  October,  1863,  wherein  one  Joseph  L.  Fair- 
child,  a  counselor  at  law,  was  appointed  referee  to  sell  the  premises. 
The  foregoing  facts  appear  from  the  records  put  in  evidence  in  the 
case.  So  far  as  the  evidence  discloses,  no  report  of  sale  was  ever 
made  by  the  referee,  nor  was  any  ordM*  confirming  a  report  of  sale 
ever  granted  or  entered.  About  18  years  after  the  entry  of  the  judg- 
ment of  foreclosure,  the  referee  executed  a  deed  of  the  premises  to 
Eliza  C.  Heacock,  who  was  then  dead,  which  deed  is  dated  November 
23,  18^,  and  is  acknowledged  September  16,  1881,  and  recorded  S^ 
tember  21,  1881.  This  deed,  after  setting  out  the  judgment  of  fore- 
closure, recites  that  the  referee,  in  pursuance  thereof,  sold  the  prem- 
ises on  the  23d  day  of  November,  1863,  at  public  auction;  that  due 
notice  of  the  time  and  place  of  such  sale  was  first  given,  and  that 
the  premises  were  fairly  struck  off  to  the  grantee  named  in  the  deed 
for  the  sum  of  $25,  that  being  the  highest  sum  bidden  for  the  same: 
and  that  the  referee,  in  order  to  carry  into  effect  the  said  sale,  and 
in  consideration  of  the  payment  to  him  of  the  money  so  bidden  as 
aforesaid,  the  receipt  of  which  is  acknowledged,  granted  and  con- 
veyed the  premises  to  the  said  Eliza  G.  Heacock,  ''her  heirs  and  as- 
signs, forever."  Subsequently,  and  by  deed  dated  January  14,  1882. 
the  heirs  of  said  Eliza  C.  Heacock  conveyed  the  premises  to  one 
Emma  Slade,  through  whom  the  defendant  Rea,  by  mesne  convey- 
ances, derives  his  title.  The  plaintiff  herein  claims  the  legal  titie 
to  said  land  by  virtue  of  her  alleged  dower  therein  as  widow  of 
Philander  B.  Catlin,  and  by  virtue  of  a  deed  from  the  heirs  of  said 
Philander  B.  Catlin,  bearing  date  November  30,  1899,  and  purporting 
to  convey  the  premises  to  her.  The  land  in  question  is  described  by 
all  of  the  witnesses  as  swamp  land,  on  which  some  willows  and 
underbrush  grew.  It  does  not  appear  to  have  been  occupied  by  any 
person  until  the  year  1885,  when  Mrs.  Slade  erected  a  pier  or  dock 
extending  from  the  shore  into  the  lake,  for  the  removal  of  sand  from 
the  premises.    The  land  was  occupied  for  this  purpose  during  the 
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jears  1885  and  1886,  and  then  tiie  bnsineBS  was  diecontinned.  The 
plaintiff's  claim,  in  substance,  is  that  the  referee's  deed  purporting 
to  convey  the  premises  to  Eliza  G.  Heacocli;,  is  a  nullity,  and  that,  as 
more  than  20  years  have  elapsed  since  said  mortgage  became  due, 
and  since  the  entry  of  said  judgment  of  foreclosure,  a  presumption 
of  payment  of  said  mortgage  and  a  satisfaction  of  said  decree  ac- 
crues by  operation  of  law.  Two  objections  are  urged  to  the  validly 
of  the  deed,  viz.:  First,  that  the  referee  had  no  power  to  execute  it 
18  years  f^ter  the  entry  of  the  judgment  and  the  alleged  sale  of  the 
premises;  second,  that  the  grantee  named  in  the  de^  was  dead  at 
the  time  of  its  execution,  and  therefore  there  was  no  delivery  of  the 
deed.  We  will  examine  these  objections  in  the  order  in  which  they 
are  stated. 

There  is  no  provision  of  law  prescribing  when  the  referee  shall 
execute  this  conveyance.  It  is  contended,  therefore,  that  it  was 
bis  duty  to  execute  it  within  a  reasonable  time,  and,  failing  to  do 
so,  an  application  should  be  made  to  the  court  for  authority  to  exe- 
cute it.  Under  this  rule  it  is  urged  that  the  referee  had  no  power  to 
execute  the  deed  in  question.  In  passing,  it  may  be  observed  that, 
if  the  deed  is  valid,  it  conveys  title,  notwithstanding  the  fact  that  no 
report  of  sale  was  filed,  and  that  there  is  no  proof,  except  the  recital 
in  the  deed,  that  notice  of  sale  was  published  as  required  by  law. 
Farrell  v.  Noel,  17  App.  Div.  319,  45  N.  Y.  Supp.  207.  Plaintiff  relies 
upon  the  case  of  Bucker  v.  Dooley,  49  HI.  377,  99  Am.  Dec.  614,  to 
sustain  the  rule  of  reasonable  time.  In  that  case  it  was  held  that 
a  sheriff  had  no  power  to  execute  a  deed  eight  years  and  three 
months  after  a  sale  on  execution,  without  applying  to  the  court  for 
authority  to  do  so.  The  court  fixes  the  above  limitation  by  adding 
to  the  period  for  redemption,  viz.  15  months,  the  time  during  which 
the  judgment  remains  a  lien,  viz.  7  years.  This  rule  has,  however, 
never  been  recognized  in  this  state,  and  the  courts  have  assumed  the 
validity  of  sheriffs'  deeds  on  sales  under  execution  where  much 
longer  periods  of  time  have  elapsed  between  the  sale  and  the  delivery 
of  the  deed.  In  Reynolds  v;  Darling,  42  Barb.  418,  a  period  of  almost 
20  years  had  intervened ;  in  Cook  v.  Travis,  20  N.  Y.  400,  a  period  of 
33  years;  in  Dumond  v.  Church,  4  App.  Div.  194,  38  N.  Y.  Supp.  557, 
a  period  of  about  20  years.  The  present  case,  however,  is  not  a  sale 
under  an  execution,  but  under  a  decree  of  foreclosure.  Such  a  decree 
is  deemed  simply  an  additional  security  for  the  debt  already  secured 
by  the  mortgage,  and  until  the  lapse  of  20  years  no  presumption  of 
payment  of  the  debt  or  satisfaction  of  the  decree  accrues.  BarnaM 
y.  Onderdonk,  98  N.  Y.  158.  It  follows,  therefore,  that,  as  against 
the  plaintiff,  who  virtually  represents  the  mortgagor,  the  referee  had 
full  power  within  20  years  to  execute  the  deed  pursuant  to  the  direc- 
tion contained  in  the  Judgment  of  foreclosure. 

We  now  turn  our  attention  to  the  second  objection,  viz.  that  the 
deed  was  a  nullity,  in  that  the  grantee  was  dead  at  the  time  of  its 
execution.  The  general  rule  is  that  a  deed  of  a  present  estate  to  a 
party  not  living  at  the  time  of  its  execution  is  void.  Jackson  v. 
Phipps,  12  Johns.  418.  In  Missouri,  where  the  statute  authorized 
the  dieriff  to  make  a  deed  to  the  "purchaser"  of  real  estate  sold  by 
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him  under  ezecation,  it  was  held  that,  where  a  purchaser  dies  after 
paying  the  purchase  price,  but  before  the  execution  of  the  sheriffs 
deed,  the  deed  is  properly  made  to  the  heirs.  Swink  v.  Thompsou, 
31  Mo.  336.  Our  Code  of  Civil  Procedure  makes  express  provisioD 
for  such  a  contingency  in  sales  on  execution: 

"Where  a  person,  entitled  to  a  deed,  dies  before  the  delivery  of  the  deed, 
the  sheriff  must  execute  and  deliver  the  deed  to  his  executor  or  administrator. 
The  property  so  conveyed  must  be  held  In  trust  for  the  use  of  the  heirs  or 
devisees  of  the  decedent,  subject  to  the  dower  of  his  widow,  If  there  la  one: 
but  it  may  be  sold,  in  a  proper  case,  for  the  payment  of  his  debts,  in  the 
same  manner  as  land,  whereof  he  died  seized."    Section  1473. 

In  the  absence  of  a  statute  governing  the  practice  in  sales  on 
foreclosure,  the  deed  sliould  run  to  the  executor  or  administrator  of 
the  deceased  person,  in  conformity  vFith  the  practice  prescribed  for 
deeds  on  ezecutiota  sales.  I  am  of  the  opinion,  however,  that  this 
deed,  in  the  form  in  which  it  is  executed,  may  be  upheld.  The  sub- 
stantial title  of  the  mortgagor  passed  to  the  purchaser  at  the  time  of 
the  sale  and  the  payment  of  the  bid,  and  the  recitals  in  the  deed  as 
to  such  sale  and  payment  may  be  accepted,  in  the  absence  of  contra- 
dictory evidence,  as  conclusive  proof  thereof.  The  execution  of  the 
deed  was  a  ministerial  act,  which  could  have  been  compelled  by  the 
purchaser,  or  those  claiming  under  him.  By  the  doctrine  of  relation 
the  execution  and  delivery  of  the  deed  may  relate  back  to  the  time 
when  the  purchaser  was  entitled  thereto.  Jackson  v.  Bull,  1  Johns. 
Cas.  84 ;  Demarest  v.  Wynkoop,  3  Johns.  Ch.  146.  It  is  further  to  be 
noted  that  the  heirs  of  the  grantee,  by  their  subsequent  conveyance 
to  Emma  C.  8Iade,  indicated  their  acceptance  of  the  deed.  Again, 
what  right  has  the  plaintiff,  standing  in  the  place  of  the  mortgagor, 
to  question  to  whom  the  referee's  deed  shall  run?  A  valid  judgment 
having  been  granted,  and  a  valid  sale  having  occurred,  the  mortgagor 
was  completely  devested  of  his  equity  of  redemption.  The  foregoing 
views  necessarily  lead  to  a  denial  of  this  motion.  If,  however,  they 
are  not  sound,  there  is  another  aspect  of  the  case  which  leads  to  the 
same  result.  Assuming  that  this  referee's  deed  can  have  no  force  or 
effect  as  a  deed,  yet  the  recitals  therein  as  to  the  sale,  the  purchase 
by  Eliza  C.  Heacock,  and  the  payment  of  the  purchase  price  must 
be  accepted  as  proof  of  those  facts.  Eliza  C.  Heacock  therefore  ac- 
quired all  the  rights  of  the  mortgagee,  and  became,  in  effect,  an 
assignee  of  the  mortgage.  Her  heirs  subsequently  conveyed  all  their 
rights  therein  to  Emma  C.  Blade,  who  entered  into  actual  possession 
of  the  premises  under  this  conveyance,  and  from  the  time  of  such 
conveyance,  in  1882,  down  to  the  deeding  of  the  premises  to  Albright, 
the  defendants'  grantor,  in  1900,  paid  the  taxes  thereon.  It  does  not 
appear  that  the  mortgagor  or  his  heirs  ever  exercised  any  acts  of 
ownership  over  the  land  subsequent  to  the  judgment  of  foreclosure 
until  about  the  year  1899,  when  the  plaintiff  attempted  to  take  pos- 
session. It  thus  appears  that  the  assignee  of  the  mortgagee,  acting 
under  color  of  the  referee's  deed  to  Eliza  C.  Heacock  and  the  subse- 
quent deed  from  her  heirs,  entered  into  possession  of  the  lands,  and 
remained  in  undisputed  possession  until  just  prior  to  the  commence- 
ment of  this  action.    These  circumstances  fairly  warrant  the  finding 
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of  an  implied  consent  of  the  mortgagor  to  such  possession,  and.  ihas 
the  defendants,  by  acquiring  all  the  rights  of  Emma  C.  SlaSe,  "beeame 
the  assignees  of  the  mortgage  in  possession,  aeiinst  whom  an  action 
df  ejectment  will  not  He.  Wing  v.  Field,  36  Hnft,  617;  Van  ©ajtne 
V.  Tliayre,  14  W<»id.  238;  :^yfe  <v.  IRlley,  16  'Wend.  2^8,  30  Ate.  Dec. 
66;  Finn  v.  Lally,  1  App.  Di7.  411,  87  N.  ¥. «upp.  437;. Towtnii«»d 
▼.  'niomflon,  189  N.  Y.  162,  84  N.  E.  891;  I;«ckwood  t.  MoJBvlde,  ^ 
N.  Y.  Bnper.  Ct.  268.  The  motion  for  a  new  trial  is  denied. 
Motion  denied. 


TUELL  T.  PAINE. 
(Snpreme  Oosrt,  Special  Term,  Ttew  Jork  Oonntr-    September  14,  1901.) 

CONTKICPT— DiSCHAROK— COKDmOKS. 

Where  a  motion  to  pnnisb  a  defendant  for  conteidpt  for  ValUng  to 
appear  for  examination  to  denied  cm  bla  ^jrivinK  a  legal  excnse  for  fate 
default,  and  pacing  dlsbarsements  caused  thereby,  and  submittlag  to  an 
examination,  the  court  cannot  impose  further  conditions  on  him. 

Acftion  by  Joseph  B.  G.  Taell  agsimst  J.  Orertoa  Patee.  Applica- 
tion by  plaintiff  t«  impose  conditionB  on  defenflaat.  -AppUtntXiiaii 
Aenied. 

Henry  Winthrop  Hardon,  for  plaintiff. 

Black,  Olcott,  Gruber  &  Bonyage,  for  defendant. 

McADAM,  J.  Where  the  court  grants  a  favor,  it  may  inqsose  vpem 
the  party  benefited  such  reasonable  conditions  as  may  be  jnst;  bat, 
where  the  order  merely  accords  a  right  to  which  the  party  is  entitled, 
no  ■conditions  beyond  possibly  motion  costs,  or  tine  like,  can  be  im- 
posed. 15  Enc.  PI.  &  Prac.  336,  337;  Tompkins  v.  Smith,  48  N.  Y. 
Soper.  Ct.  113,  afBrmed  80  N.  Y.  602;  James  v.  Signell,  60  App.  Div. 
296,  69  N.  Y.  Snpp.  1106.  The  defendant  furnished  a  legal  excuse 
for  not  appearing  on  the  return  of  the  order  for  his  examination, 
and  the  court  in  consequence  denied  the  motion  to  punish  him  for 
contempt  upon  submitting  to  the  required  examination  and  paying 
the  disbursements  incurred  by  reason  of  the  default.  To  impose 
further  conditions  now  would  be  to  go  beyond  the  proper  exercise 
of  judicial  power.  The  order,  as  presented  by  the  defendant,  has 
therefore  been  signed. 

(86  Misc.  Bep.  604.) 

McLAOGAN  V.  SftUTH  et  al. 

(Snpreme  Conrt,  Special  Term,  Onondaga  County.    Joly,  IMH.) 

IWAUnnLBNT  CONrSTANOB— CrKOITOHS'    SniT — When   MxlRTAINABIiB. 

A  creditor  brought  an  action  ngainst  the  father  of  his  debtor  to  set 
aside  a  conveyance  made  by  the  debtor  to  the  father,  as  In  fraud  of  cred- 
•  •  Itors.  Pending  the  trial,  the  father  conveyed  a  small  piece  of  property 
to  bla  wife  to  avoid  payment  of  any  Judgment  whiob  might  be  Tendered 
against  blm.  Decree  was  rendered  for  the  creditor,  and  after  sale  ot 
the  property  conveyed  by  the  debtor  a  deflclencj'  judgment  for  ooets 
was  recovered  against  the  father.  .Held,  that  an  action  was  maintainable 
tiy  the  creditor  against  the  farther  to  set  aside  the  transfer  made  by  the 
71  N.Y.S.— 71 
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father  to  his  wife  to  recover  the  costs  In  the  original  action,  thougb  the 
debt  had  not  ripened  Into  a  liability  at  the  time  of  the  transfer  by  the 
father. 

Action  by  John  B.  McLaggan  against  Eli  Smith  and  Lavina  Smilb 
to  set  aside  a  deed  as  in  fraud  of  creditors  of  Eli  Smith.  The  land 
conveyed  was  of  the  value  of  f400,  subject  to  a  mortgage  of  f  150. 
The  conveyance  reserved  a  life  interest  in  the  grantor,  who  was  atx>at 
70  years  of  age.    Judgment  for  plaintiff. 

Kelly  &  Rill,  for  plaintiff. 
G.  H.  Lewis,  for  defendants. 

HISGOCK,  J.  In  addition  to  the  facts  above  stated,  it  appeared 
upon  the  trial  that  on  or  about  June  21,  1898,  a  son  of  the  defendant 
Eli  Smith  made  a  conveyance  to  his  father  of  13  acres  of  land  situ- 
ated in  the  town  of  Cicero,  and  then  left  the  state  for  Michigan;  that 
said  son  left  unpaid  several  hundred  dollars  of  indebtedness  existing 
at  the  time  when  he  made  said  conveyance;  and  that  thereafter  an 
action  was  brought  by  the  plaintiff  to  have  said  transfer  from  the 
son  to  the  father  set  aside  as  fraudulent  and  void  aa  to  him  and  other 
cr^itors.  Plaintiff  succeeded  in  said  action,  and  a  judgment  was 
duly  entered  on  or  about  October  31,  1900,  which  vacated  and  set 
aside  said  deed,  and  also  provided  as  follows: 

"That  the  plaintiff  •  *  •  recover  of  the  defendants  the  sum  of  $T4T. 
and  the  sum  of  $224.97  costs  and  disbursements  of  the  action.  •  *  « 
which  sum  is  hereby  declared  to  be  a  Hen  upon  the  lands  embraced  In  aaid 
deed  of  conveyance;  *  •  •  that  said  land,  or  so  much  thereof  as  may 
be  necessary  for  that  purpose,  be  sold  by  the  sherlfT  of  the  county  of  Onon- 
daga to  satisfy  said  Hen  in  like  manner  as  upon  a  sale  on  execution;  that 
out  of  the  net  proceeds  of  such  sale  the  said  sheriff  pay  to  the  plaintiff,  or 
to  his  attorneys,  the  sum  so  adjudged  to  the  plaintiff  as  aforesaid,  with 
interest  thereon  to  the  time  of  such  payment;  that,  it -there  be  any  snrplos 
remaining  after  such  payment,  the  said  sheriff  pay  the  same  to  the  defend- 
ant Bli  Smith,  or  his  attorneys;  and  that  the  sum  of  $747  damages,  adjudged 
to  the  plaintiff  as  aforesaid  in  this  action,  shall  not  be  recoverable  from  said 
Bit  Smith  or  other  defendants  otherwise  than  from  said  real  estate,  bnt  that 
the  plaintiff  recover  of  said  defendant  Eli  Smith  personally  the  residue  of  said 
sum  adjudged  to  the  plaintiff  for  costs  and  disbursements  of  the  action,  to 
wit  the  sum  of  $224.97,  In  case  the  proceeds  of  the  said  sale  shall  be  insnfll- 
dent  to  satisfy  the  whole  sum  found  due  to  the  plaintiff  as  aforesaid." 

Thereafter  the  property  covered  by  said  deed  so  set  aside  as  fraad- 
ulent  as  aforesaid  was  sold,  in  accordance  with  said  judgment,  for 
the  sum  of  f400,  which  was  insufScient  to  pay  the  creditors'  daims 
involved  in  the  action  aforesaid,  and,  of  course,  insnfScient  to  pay 
the  judgment  for  costs  of  (224.97,  and  thereupon,  in  said  action,  as 
the  result  of  said  sale,  a  judgment  as  for  a  deficiency  was  entered 
against  the  defendant  Eli  Smith  in  said  action  on  or  about  January 
7,  1901,  for  said  costs,  $224.97,  and  interest  and  disbursements  in 
addition,  making  in  all  the  sum  of  $277.21;  and  thereafter,  and  on 
said  7th  day  of  January,  1901,  an  execution  was  issued  against  aaid 
Smith,  whidi  thereafter,  and  before  the  commencement  of  this  action, 
was  returned  unsatisfied,  whereupon  this  action  was  brought  upon 
said  last-mentioned  judgment  to  set  aside  the  transfer  from  tke  hus- 
band to  the  wife,  defiendants  herein.    I  have  referred  to  the  prooeed- 
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ings  at  length  which  led  up  to  the  judgment  in  qnestion,  because  they 
are  somewhat  out  of  the  ordinary  course,  and  because  they  are  made 
the  subject  of  criticism  by  defendants'  counsel.  While  the  action 
brought  by  plaintiff  against  the  defendant  Eli  Smith  to  set  aside  the 
transfer  by  the  son  was  still  pending,  and  after  it  had  been  in  part 
tried,  the  deed  in  question  herein  was  executed  to  the  defendant  wife. 
I  hare  no  doubt,  upon  the  evidence,  and  from  all  the  surrounding 
circumstances,  that  it  was  executed  for  the  parpoae  of  avoiding  pay- 
ment and  collection  of  any  judgment  for  costs  or  otherwise  which 
plaintiff  might  secure  against  the  defendant  Eli  Smith  in  the  action 
then  pending  to  set  aside  the  transfer  by  the  son.  The  transfer 
stripped  the  defendant  Eli  of  all  his  property.  The  only  considera- 
tion for  it  was  an  alleged  agreement  made  between  him  and  the  de- 
fendant Lavina  before  their  marriage,  which  had  occurred  a  short 
time  prior,  that,  if  she  would  marry  him,  he  would  execute  to  her  a 
transfer  of  the  land  in  question  here,  or  of  the  land  covered  by  the 
son's  transfer,  and,  as  I  suggested  upon  the  trial,  I  am  inclined  to 
think  that  there  was  some  talk  between  the  defendant  Eli  and  the  de- 
fendant Lavina  about  his  making  some  provision  for  her  if  she  would 
marry  him.  This  talk  rests  entirely  upon  the  evidence  of  interested 
parties  and  their  relatives,  but,  as  stated,  I  am  inclined  to  think  there 
was  some  talk  upon  that  subject.  CJoncededly,  however,  there  was 
no  written  contract  or  agreement,  and  there  was  no  performance  of 
the  alleged  verbal  agreement  promptly  upon  the  performance  of  the 
marriage.  In  fact,  nothing  was  done  to  carry  out  its  provisions  for 
several  months  after  the  marriage,  and  until  the  defendant  Eli  had 
become  involved  in  the  litigation  over  his  son's  deed.  It  is  not  ar- 
gued that  this  parol  antenuptial  talk  was  a  suflScient  consideration 
for  the  transfer  from  the  husband  to  the  wife  as  against  creditors. 
It  is  claimed  upon  the  part  of  the  defendants  that,  if  it  took  place, 
it  would  be  sufficient  to  rebut  the  presumption  of  fraud  in  the  convey- 
ance, although  the  same  v/aa  voluntary.  I  am  led  to  believe,  how- 
ever, by  all  of  the  circumstances,  and  especially  by  the  failure  to  do 
anything  in  the  way  of  carrying  out  said  alleged  understanding  be- 
tween the  parties  for  so  long  a  time  after  the  marriage,  that  the 
motives  which  prompted  the  defendants  finally  to  an  execution  of 
the  conveyance  was  the  fear  of  losing  the  property  to  plaintiff,  and 
a  desire  to  prevent  such  an  occurrence;  that  they  were  largely 
actuated  by  a  desire  and  intent  to  prevent  the  plaintiff  fi'om  im- 
posing upon  the  property  any  liability  which  might  accrue  in  the 
then  pending  litigation,  and  that  this  fraudulent  and  improper  in- 
tent entered  into  the  execution  of  the  conveyance.  It  is  urged  by 
the  defendants  that  at  the  time  the  conveyance  was  executed  there 
was  no  indebtedness  existing  in  favor  of  the  plaintiff  against  the  de- 
fendants, or  either  of  them.  A  litigation,  however,  then  was,  and 
for  some  time  had  been,  pending  between  plaintiff  and  the  defendant 
grantor.  While  costs  in  an  equity  suit,  as  urged  by  defendants' 
counsel,  are  an  incident,  and  do  not  necessarily  follow  success,  still 
it  was  certainly  entirely  possible  that  plaintiff  might,  as  he  did,  re- 
cover a  judgment  for  costs.  With  the  commencement  of  the  litiga- 
tion the  contingent  liability  existed  against  the  defendant  grantor 
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of  a  judgment,  for  costs,  and  it  is  well  settled  that  a,  gcsator  may  be 
gdilty  of  fraud  in  making  a  conveyance  to  avoid  liabilities  ripening 
thereafter,  aa  well  as  in  making  one  to  escape  debts  absolntdy  fixed 
,  at  the  time  of  the  conveyance, 

In  addition  to  the  defense  interposed  upon  the  merits,  two  tedtr 
nical  defenses  are  called  to  my  attention  by  defendants'  counsel  apon 
the  Submission  of  the  case.  It  is  urged  that  the  judgment  in  the 
suit  Iwoi^t  by  plaintiff  to  set  aside  the  first  conveyance  by  the  son 
is  not  in  accordance  with  the  referee's  report  and  directions  for  a 
judgment  therein  contained.  There  is  no  very  substantial  difference, 
so  far  as  this  action  is  concerned,  between  the  judgment  as  mtered 
and  the  one  directed;  but  it  is  sufficient  to  say  here  that  no  audi 
defense  is  presented  for  consideration.  The  judgment  in  said  action 
was  entered  in  October.  If  it  was  not  in  accordance  with  the  ref- 
eree's report,  or  was  irregulalr  in  any  respect,  the  relief  for  aach 
fault  would  be  found  in  a  motion  directed  to  a  reformation  of  the 
judgment. 

It  is  next  urged  that  the  grantor,  in  the  conveyance  attacked  in 
this  action,  reserved  a  life  interest  in  the  property  in  question,  and 
that  such  life  interest  could  be  reached  by  an  ordinary  execution 
sale  which  was  not  done.  This  objection  also  is  not  of  mudi  prac- 
tical importance.  The  entire  property  involved  here,  as  hereinbe- 
fore stated,  is  of  small  value.  The  husband  is  a  man  of  over  70  years 
of  age,  and  his  life  estate,  therefore,  would  not  bring  upon  a  sale  but 
a  few  dollars,  in  all  probability.  This  point,  however,  is  not  proper- 
ly presented  by  any  defense  in  this  action.  An  execution  was  issued 
upon  the  judgment,  upon  which  this  action  w&s  based,  before  the 
action  was  started.  It  was  duly  returned  wholly  unsatisfied  by  the 
sheriff.  If  such  return  was  untrue  or  improper,  proceedings  should 
have  been  instituted  directly  against  the  return  upon  said  exedotlon. 
At  least,  the  defense  should  have  been  set  up  in  this  action  that  it 
was  an  untrue  return. 

Findings  and  judgment  may  be  prepared  in  behalf  of  the  plaintiff, 
setting  aside  said  transfer. 

Judgment  for  plaintiff. 


(85  Misc.  Rep.  629.)  

(Supreme  Court,  Special  Term,  Saratoga  Ooonty.    July,   1901.> 

BvxbBMcB— Written  Conthaot— PahoIi  Gvidbncb. 

Defendant  orderM  pla'ntiff  to  send  one  single  column  cut  and  copy 
reading  matter  every  otber  week,  stating  he  would  pay  plaintiff  one  dol- 
lar and  postage  for  each  cut  at  the  end  of  the  month.  PlalntitI  an- 
swered, stating,  "We  agree  not  to  send  these  cuts  to  any  one  else  la  your 
city  during  this  time."  In  the  margin  of  the  order  submitted  by  plain- 
tiff were  printed  the  words,  "Any  arrangement  made  with  agent  most 
be  specified  plainly  in  this  order."  Held,  that  parol  evidence  of  a  collat- 
eral separate  agreement  with  the  agent  to  whom  defendant  gave  the 
order  that  all  cuts  of  reading  matter  should  be  submitted  to  plaintiff, 
and  that  he  was  to  take  none  and  pay  for  none  nnless  they  Were  satis- 
factory, and  that  the  cuts  setat  were  rejected,  was  inadml'sditile,  difaoe 
it  attempted  to  add  by  imrol  tertas  not  included  In  the  written  contract 
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Appeal  from  justice  court. 

Action  by  Bollin  £.  Doolittle  against  Irying  P.  Fitchett  From  a 
justice's  judgment  in  tavor  of  defendant,  plaintiff  appeals.  Be- 
versed. 

F.  B.  Phillips,  for  appellant 
J.  L.  Henning,  for  respondent. 

HOUGHTON,  J.  The  plaintiff  saed  the  defendant  in  justice's 
court  for  the  price  of  certain  adyertising  matter,  and  claims  that  the 
entire  contract  is  embraced  in  the  order  given  by  the  defendant, 
which  is  as  follows: 

"The  Art  League,  SSO  Broadway,  New  Tork — Gentlemen:    Send  one  single 

column  cut  and  copy  reading  matter  every  other  week  to  use  in  this  city  only, 

to  advertise  the  drug  business,  for  one  year,  and  until  further  notice.    I  will 

pay  you  $1.00  and  postage  for  each  cut,  at  the  end  of  the  month  they  are  sent 

"[Signed]  I.  P.  Fitchett.    Name 

"Saratoga  Springs,  N.  Y.    Address. 

"We  agree  not  to  send  these  cuts  to  any  one  else  In  your  city  during  this 
time.  The  Art  League,  per  E.  B.  Davis,  Agt 

"Dated  August  21.  1886. 

"To  begin  Sep.  '96." 

In  the  margin  is  printed,  "Any  arrangement  made  with  agent 
must  be  specified  plainly  on  this  order."  The  defendant  says  that 
he  had  a  collateral  separate  agreement  with  the  agent  to  whom  be 
gave  the  order  that  all  cuts  and  reading  matter  should  be  submitted 
to  him,  and  that  he  was  to  take  none  and  pay  for  none  unless  they 
were  satisfactory.  Cuts  and  reading  matter  were  famished  at  a  very 
small  price,  in  view  of  the  fact  that  they  were  what  are  known  as 
"syndicate  cuts,"  to  be  sent  throughout  the  country,  presumably  to 
very  many  patrons,  in  order  to  cover  the  cost  of  the  producing  and  to 
make  the  business  profitable.  Cuts  were  sent,  and  the  defendant  did 
not  approve  of  them,  and  finally  refused  to  accept  any,  or  make  any 
payment.  The  court  below  allowed  evidence  of  the  sabmission  of 
sample,  and  the  fact  that  they  were  unsatisfactory,  and  rendered 
judgment  for  the  defendant.  The  competency  of  this  evidence  is 
the  only  question  involved.  The  county  judge  is  disqualified,  and 
the  appeal  comes  to  this  court. 

The  order  was  in  writing.  It  was  accepted  by  plaintiff's  assignor, 
and  the  cuts  were  furnished.  In  addition,  the  plaintiff's  assignor 
agreed  not  to  furnish  the  cats  to  any  other  person  in  the  village  of 
Saratoga  Springs.  The  contract,  therefore,  so  far  as  binding  both 
parties,  is  complete.  In  order  to  bring  a  case  within  the  rule  admit- 
ting parol  evidence  to  complete  an  entire  contract,  of  which  the  writ- 
ing is  only  a  part,  two  things  are  essential:  First,  the  writing 
must  not  appear,  upon  inspection,  to  be  a  comidete  contract;  second, 
the  parol  evidence  must  be  consistent  with,  and  not  contradictory 
to,  the  written  instrument.  Thomas  v.  Scutt,  127  N.  Y.  133,  27  N.  B. 
961.  It  is  not  a  violation  of  the  rule  that  parol  evidence  is  not  ad- 
missible  to  vary  the  terms  of  a  contract  reduced  to  writing  to  show 
that  even  a  complete  contract  was  not  to  become  a  binding  one  until 
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the  performance  of  some  condition  precedent  reBting  in  parol  (Rey- 
nolds V.  Bobinson,  110  N.  Y.  654,  18  N.  E.  127);  or  that  it  was  not  to 
operate  a^  a  contract  until  the  other  party  had  performed  some  act  on 
hi^  part  to  be  done  (Blewitt  v.  Boorum,  U2  N.  Y.  357,  37  N.  E.  119,  40 
Am.  St.  Rep.  600);  and,  of  course,  a  party  can  always  show  want  or 
failure  of  consideration,  and  explain  any  ambiguity,  if  one  exists 
(House  V.  Walch,  144  N.  Y.  418,  39  N.  E.  327).  The  defendant  claims 
that  the  evidence  was  proper  under  the  authority  of  CJhapin  v.  Dob- 
son,  78  N.  Y.  74,  34  Am.  Rep.  512,  and  kindred  cases.  The  plaintiff 
contends  that  the  contract,  upon  its  face,  is  complete,  and  that  the 
parol  evidence  allowed  was  not  consistent  with  the  contract,  but 
contradictory  to  it.  The  contract  does,  upon  its  face,  show  what 
was  ordered,  when  it  was  to  be  furnished,  and  time  of  the  continu- 
ance of  the  contract,  the  amount  to  be  paid,  and  the  terms  of  pay- 
ment, and  the  further  stipulation  that  no  one  else  in  the  locality  shall 
be  furnished  with  the  same  advertising  matter.  Nothing  appears  to 
be  lacking  in  the  contract,  unless  it  be — what  the  defendant  claims 
— ^that  he  was  to  be  allowed  to  inspect  the  cuts,  and  not  to  be 
bound  to  take  or  pay  for  them  in  case  they  were  not  satisfactory. 
Upon  the  face  of  the  contract  signed  by  the  defendant  and  on  the 
margin  is  a  statement  that  any  arrangement  made  with  the  agent 
must  be  specified  plainly  on  the  order,  thus  indicating  that  the  plain- 
tiff's assignor  was  not  to  be  bound  by  any  arrangement  made  with 
its  agent,  nnless  that  arrangement  was  made  a  part  of  the  written 
contract.  The  contract  was  signed  by  the  defendant  without  the 
stipulation  that  he  should  be  allowed  to  inspect  the  cuts  and  approve 
of  them  before  acceptance.  The  contract  having  been  reduced  to 
writing  without  this  stipulation,  I  think  the  defendant  was  bound 
by  it,  and  that  the  rule  laid  down  in  Chapin  v.  Dobson,  78  N.  Y.  74, 
34  Am.  Rep.  512,  does  not  apply.  In  that  case  the  order  was  to  manu- 
facture certain  machinery,  and  the  ruling  there  enunciated  mi|^t 
well  have  been  put  upon  the  ground  that  there  was  an  implied  war- 
ranty on  the  part  of  the  manufacturer  that  the  machine  would  do  the 
work  for  which  it  was  intended.  But  the  contract  there  was  one  to 
manufacture,  and  in  the  present  case  the  contract  was  to  buy  certain 
wares.  They  were  cuts  necessarily  expensive  to  manufacture,  and 
were  in  stock,  and,  of  course,  could  not  be  manufactured  expressly 
for  the  defendant  at  any  such  price  as  was  agreed  to  be  paid.  In 
view  of  the  statement  on  the  margin  that  any  further  agreement 
with  the  agent  should  be  specified  in  the  order,  and,  none  being  speci- 
fied, I  think  the  contract  shows,  upon  its  face,  that  it  contained  the 
whole  agreement  between  the  parties,  and  that,  therefore,  oral  evi- 
dence of  another  contract,  not  appearing,  was  improperly  received. 
In  the  case  of  Costello  v.  Eddy  (Sup.)  12  N.  Y.  Supp.  236,  and  in  the 
case  of  Love  v.  Hamel,  59  App.  Div.  360,  69  N.  Y.  Supp,  251,  oral 
evidence  was  excluded  of  the  further  contract  that  the  parties  selling 
should  not  engage  in  the  same  business  thereafter.  I  think  in  prin- 
ciple these  cases  control  the  present  case,  especially  in  view  of  the 
fact,  which  did  not  appear  in  the  case  of  Chapin  v.  Dobson,  that  upon 
the  face  of  the  contract  it  appears  that  all  the  stipulations  were  re- 
duced to  writing.    It  follows  that  the  court  below  was  in  error  in 
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admitting  the  oral  tefitimony  objected  to,  and  the  judgment  for  the 
defendant  muat  be  reversed. 
Judgment  reversed,  with  costs. 


^  Misc.  Rep.  551.) 

MOUO  v.  McKBON  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1901.) 

MoRTeAOEB— Default  nr  Intbrbst— Rents. 

Where  a  mortgage  provides  that  on  default  of  Interest  the  rents  are 
assigned  to  the  mortgagee,  and  default  Is  made,  a  lessee  of  the  mort- 
gagor, who  became  such  after  the  default,  and  paid  his  rent  In  advance, 
will  be  enjoined,  at  the  suit  of  the  receiver,  from  Interfering  In  the 
collection  of  the  rent  from  blm  by  the  receiver. 

Action  by  Celesta  Moll  against  John  McKeon  and  others.  Motion 
for  an  injunction.    Granted. 

C.  S.  Honghton,  for  receiver. 

Balph  Nathan,  for  lessee  Lena  Vogel. 

BLANGHAKD,  J.  The  mortgage  under  foreclosure  was  made  and 
recorded  long  prior  to  the  making  of  the  alleged  lease  with  Lena 
Vogel,  under  which  the  said  Vogel  claims  the  rents  of  the  prem- 
ises under  foreclosure.  The  lease  is  dated  Maj  15,  1901,  and  is  for 
the  term  of  one  jear  from  Jane  1,  1901.  The  check  for  the  rent  in 
advance  for  the  months  of  June,  July,  August,  and  September,  1901, 
is  dated  May  20,  1901.  It  appears  from  the  amended  complaint 
herein  that  the  default  in  the  payment  of  interest  occurred  on  or 
about  April  27,  1901.  The  mortgage,  which  was  recorded  October 
27,  1898,  contains  a  clause  providing  that  upon  default  in  the  pay- 
ment of  interest  the  rents  of  the  premises  are  thenceforth  assigned  to 
the  mortgagee.  The  mortgage  being  of  record,  the  lessee  must  be 
held  chatted  with  notice  of  the  terms  of  the  mortgage,  and  of  the 
clause  therein  just  referred  to.  The  default  in  the  payment  of  inter- 
est having  occurred  prior  to  the  alleged  lease,  the  right  of  the  alleged 
lessee  must  yield  to  that  of  the  plaintiff.  The  alleged  lessee  having, 
therefore,  no  right  to  the  rents,  it  follows  that  the  motion  of  the  re- 
ceiver to  enjoin  her  from  interfering  with  him  in  the  collection  of 
the  rent  is  granted,  with  flO  costs. 

Motion  granted,  with  flO  costs. 


(86  Misc.  Rep.  532.) 

In  re  GRIFFIN. 

(Supreme  Court,  Special  Term,  Broome  County.    July,  IMl.) 

Ihtoxicatinq  Liquors — Local  Oition  Elkctiom. 

Where  the  evidence  shows  that  from  failure  of  the  officers  of  the  town 
to  properly  redistrlct  it  so  that  at  a  statutory  local  option  election  the 
polls  were  so  crowded  tliat  it  was  impossible  for  the  officers  of  a  certain 
district  to  receive  all  the  votes,  and  that  230  voters  were  standing  in  a 
line  formed  when  the  polls  were  closed,  the  statutory  local  option  ques- 
tions must  be  resubmitted. 
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In  the  matter  of  the  application  o{  Fcank  S.  GbdiBn  for  an  order 
Betting  aside  an  annual  town  election,  and  application  for  a  special 
election  for  the  resubmission  of  the  four  questions  Ufvier  section  16 
of  the  liquor  tax  law.    Application  granted. 

Mangan  &  Mangan,  for  petitioner. 
Badcliffe  Park,  for  town  of  Union. 

FORBES,  J.  This  is  a  motion  or  proceeding  to  set  aside  an  an- 
nual town  election,  and  an  application  for  a  special  dection,  asking 
fer  the  resubmission  to  the  people  of  the  town  of  Union,  Broome 
county,  N.  Y.,  of  four  questions  under  section  16  of  the  liquor  tax  law. 
The  dUificulty  in  this  contest  arises  principally  from  one  cause.  The 
town  of  Union,  prior  to  March,  1901,  was  composed  of  three  election 
districts.  The  principal  question  arises  out  of  the  election  in  the 
First  district,  in  that  portion  of  said  town  known  as  the  "Village 
of  Lestershire."  It  is  apparent  from  the  moTing  papers  and  all  the 
affidavits  submitted  that  the  proper  election  ofQeers  of  the  town  of 
Union  had  neglected  to  redistrict  said  town  prior  to  the  aubmiasion 
of  the  question  of  local  option  under  the  four  propositions  referred 
to;  also  that  the  village  of  Lestershire  was  composed  of  but  one 
election  district,  known  as  the  'Tirst  Election  District  of  the  Town 
of  Union."  The  number  of  legal  voters  in  said  district  was  some- 
thing more  than  1,300.  At  the  time  of  the  submission  of  the  qnear 
tioB  of  local  option  on  the  6th  day  of  November,  1900,  it  is  asserted 
that  more  than  200  legal  voters,  wishing  to  exercise  the  elective 
franchise,  were  deprived  of  their  votes,  and  were  actually  disfran- 
chised, through  the  inadequacy  of  proper  polling  jAaces  and  voting 
Ofvportimities  in  said  district;  and  that,  while  the  election  officers 
performed  all  of  their  duties  at  said  election  in  receiving  votes,  still 
the  number  of  legal  voters  was  so  great  that  it  was  absolutely  im- 
possible for  said  officers  to  receive  and  record  th^r  votes,  and  that 
about  250  legal  voters  were  standing  in  a  line  formed,  and  ready 
to  vote,  when  the  polls  closed.  The  policy  of  the  law  is  that  no  legal 
voter  shall  be  improperly  and  unnecessarily  disfranchised;  that  all 
mach  voters  shall  have  a  fair  opportunity  to  vote  once,  and  to  have 
that  vote  counted;  and  when  that  vote  is  so  given  and  counted  it  must 
fairly  record  the  will  of  the  voter,  and  therefore  of  the  people  of  the 
town,  on  the  question  of  local  option,  to  the  end  that  the  law  in  that 
respect  may  be  impartially  and  rigidly  enforced.  It  was  the  duty 
of  the  proper  town  officials  to  so  redistrict  the  town  as  that  all  elec- 
tors wishing  to  vote  may  have  a  fair  opportunity  to  do  so,  and  the 
expression  of  an  opinion  so  made  must  be  regarded  on  that  subject 
as  the  highest  law  of  the  land.  There  should  be  no  other  sentiment 
about  this  proposition.  The  law  should  be  enforced  with  a  firm  de- 
sire to  do  justice  by  all  perscms  who  are  legal  voters  who  desire  to 
vote.  There  is  but  little  doubt,  or  even  dispute,  in  this  case,  that  the 
electors  of  the  village  of  Lestershire  had  no  such  opportunity,  and 
tiiat,  as  a  matter  of  right,  they  must  be  permitted  to  use  the  elective 
franchise  in  a  legal  and  proper  manner.  "The  very  object  of  an  elec- 
tion is  to  ascertain  the  popular  will,  not  to  thwart  it.    The  object  of 
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the  electioa  law  Uh  to  a^care  and  preseiye  tbe  rights  of  4i^7-q9aUfi94 
electors,  and  qot  to  deleat  them.  Statutory  regnlations  are  enacted 
to  promote  justice  and  s^cu^e  freedom  of  choice,  not  bv  technical  ob- 
structions to  make  the  right  of  voting  insecure  and  difficult.  The 
votes  of  innocent  electors  should  not  be  invalidated  by  irregularities 
or  unauthorized  acta  or  omissions  on  the  part  of  public  officera 
charged  with  the  duty  of  preparing  and  i»inting  official  ballots,  or 
furnishing  proper  and  suitable  polling  places  for  the  safe  deposit 
and  canvass  of  the  votes  of  electors  of  tiie  district."  When  the  ex- 
pressioa  of  the  will  of  the  people  has  been  once  fairly  made,  the 
courts  and  juries  will  never  hesitate  to  enforce  the  law  as  it  stands 
upon  the  statute.  People  v.  Wood,  148  N.  Y.  142,  42  N.  E.  536;  In 
re  Stewart,  155  N.  Y.  545,  50  N.  E.  51.  The  last  annual  election  in 
the  town  of  Union,  when  the  four  questions  under  the  liquor  tax  law 
were  submitted  to  the  people,  must  be  set  aside,  and  said  election 
80  far  vacated  that  a  resubmission  to  the  legal  voters  of  those  four 
questions  may  be  made  under  the  law.  The  prayer  of  the  petitioner 
must  therefore  be  granted,  and  a  special  election  is  hereby  ordered  to 
be  held  in  said  town  under  and  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  to  the  end  that  the  will  of  the  people  may 
be  properly  and  legally  expressed  on  the  question  of  local  option. 
The  motion  is  granted,  with  costs,  and  a  proper  order  n^y  be  pre- 
pared accordingly. 
Motion  granted,  with  costs. 


<S5  Misc.  Rep.  581.) 

In  re  LACrS  WILL. 

(Surrogate's  C!ourt,  New  York  Ck>unt7.    luly,  190L) 

WitM— Uhdcb  Influekce. 

The  evidence  Bbowed  that  three  days  before  the  death  of  testator, 
who  was  a  paralytic,  his  wife  notified  bla  attorney  that  testator  would 
like  to  see  blm,  and  on  the  arrival  of  the  attorney  left  htm  with  the 
testator  In  the  sick  room  with  the  nurse  who  had  attended  him  for  some 
time.  Testator  being  unable  to  speak,  the  nurse  Interpreted  for  him  to 
the  effect  that  he  wished  to  change  his  will,  whereby  he  Increased  a  be- 
quest to  the  nurse  from  $1,000  to  $8,000.  The  testatoi'  carefully  read 
over  the  codicil,  when  prepared,  before  he  signed  It,  and  the  attorney 
testified  that  testator  was  In  sound  mind.  The  wife  of  the  testator 
kaew  that  he  sent  for  the  attorney  with  intent  to  change  hla  will 
Htli,  that  the  will  would  not  be  set  aside  on  the  ground  of  undue  Inflv 
ence  or  moital  incapacity. 

In  the  matter  of  the  probate  of  the  will  of  John  Laoy,  deceased 
Probate  decreed. 

Lemuel  Skidmore,  for  petitioner. 

Mayer  Sf  Gilbert,  for  Ellen  Healy,  a  legatee. 

Ormiston  &  McCormack,  for  contestants. 

FITZGERALD,  S.  The  decedent  died  on  the  12th  of  Januap , 
1901,  at  the  age  of  74,  leaving  a  widow  and  children.  By  his  wil , 
executed  ip  November,  1896,  and  a  codicil,  executed  in  1899,  hi.» 
widow  and  children  receive  the  bulk  of  his  very  considerable  estate. 
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By  a  second  codicil,  which  is  contested,  and  which  was  executed 
a  few  days  prior  to  his  death,  he  increased  a  legacy  given  by  the  will 
to  his  nurse  and  attendant,  from  fl,000  to  f8,000.  The  contest  is 
confined  to  the  last  paper.  On  the  morning  of  the  9th  of  January, 
1901,  the  widow  wrote  to  Mr.  Skidmore,  stating  that  Mr.  Lacy,  the 
testator,  would  like  to  see  him  at  once.  She  testified  that  she  sent 
to  him  for  the  purpose  of  having  a  codicil  drawn  to  his  will,  though 
she  did  not  tell  him  that  this  was  the  purpose  for  which  he  had  been 
summoned.  She  says  it  was  her  belief  that  the  testator  intended  to 
prepare  a  codicil  in  favor  of  her  daughter  Camilla.  Mr.  Skidmore 
testified  that  in  response  to  this  letter  he  called  at  the  residence  of 
the  testator,  and  found  him  in  bed.  The  nurse  was  with  him  in  the 
room  at  the  time.  She  aroused  him,  got  him  upon  his  feet,  assisted 
him  towards  the  middle  of  the  room,  where  there  was  an  armchair, 
and  seated  him.  The  witness  noticed  that  the  testator's  paralysis  or 
palsy  had  increased,  particularly  as  respected  his  speaking.  He  at- 
tempted to  speak,  but  the  lawyer  could  not  understand  hun,  and  then 
the  nurse  spoke  to  him,  and  interpreted  for  him  to  the  effect  that  he 
wanted  to  make  a  change  in  his  will.  He  tried  to  find  out  what  the 
change  was  to  be,  and,  through  her  interpretation,  was  told  that  he 
wished  to  leave  her  an  increased  sum  over  that  which  he  had  left  her 
in  the  will,  the  original  sum  being  $1,000,  and  he  wished  to  increase 
it  to  f  8,000.  Becoming  a  little  uneasy  at  being  alone  with  the  testa- 
tor and  the  person  he  songht  to  benefit,  he  managed  to  have  Mrs. 
Healy  go  out  of  the  room,  when  he  spoke  to  Mr.  Lacy,  and  endeavored 
to  communicate  with  him  directly.  When  the  nurse  departed  from 
the  room,  the  testator  complained  of  the  somewhat  summary  man- 
ner in  which  she  had  aroused  him  from  his  slumber  and  assisted 
him  to  hie  chair,  saying:  "She  treats  me  as  if  we  were  man  and 
wife.  It  is  hardly  decent."  The  draftsman  of  the  will  asked  him 
whether  it  was  his  wish  to  make  this  gift  to  Mrs.  Healy,  and  to  the 
best  of  bin  understanding  the  testator  appeared  to  comprehend  the 
question,  and  replied  that  it  was.  He  asked  him  if  he  did  it  of  his 
own  free  will,  or  whether  he  had  been  in  any  way  forced  into  doing 
it,  or  overpersnaded  or  teased,  and  he  understood  him  to  say  that  he 
did  it  of  his  own  free  will,  and  wished  to  do  it.  Thereupon,  realizing 
that  he  was  a  sick  man,  and  that  there  was  no  time  to  be  lost  if 
anything  was  to  be  done,  and  yet  with  some  hesitation  on  account  of 
the  circumstances,  he  sat  down  and  drew  this  codicil  in  his  own 
handwriting.  When  it  was  done  he  handed  it  over  to  him.  While 
he  was  doing  so,  Mrs.  Healy,  who  had  returned,  helped  him  over  to  a 
small  table  near  the  window,  on  which  there  were  writing  materials. 
He  sat  down  on  a  chair,  witii  her  assistance,  in  front  of  it,  and  at- 
tempted to  sign  his  name  to  the  document.  Before  attempting  to 
sign,  the  witness  testifies  that  decedent  evidently  read  it  over  lum- 
self  with  care  while  he  sat  at  the  table.  When  witness  was  asked, 
on  cro  ss-examination,  why  he  considered  the  testator  to  be  of  sound 
mind,  he  states  that  he  reached  that  conclusion  from  all  the  circnm- 
stanc  s  combined ;  that  he  was  largely  influenced  by  the  fact  that  he 
had  r  fceived  a  request  from  Mrs.  Lacy,  the  widow,  to  go  there.    He 
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thought  that  she  would  not  hare  tieat  for  him  unless  she  knew  the 
purpose  of  the  visit.    He  was  also  actuated  by  the  fact  that  he  was 
not  interfered  with  by  any  of  the  family,  and  their  seeming  under- 
standing of  the  business  for  which  he  was  present.    The  testimony 
of  the  draftsman  with  reference  to  the  ability  of  the  testator  to 
comprehend  conversation  addressed  to  him,  and  to  communicate  his 
ideas  to  others,  is  confirmed  by  the  other  subscribing  witness  and 
Miss  Walsh.    The  dominant  feature  of  this  contest  is  that  the  active 
contestants  of  this  codicil  participated  in  its  execution  by  procuring 
the  attendance  of  the  draftsman  with  a  knowledge  of  the  purpose 
for  -which  he  came.    It  is  only  after  they  discovered  that  their  ex- 
pectations were  disappointed  that  they  declare  that  the  testator  was 
incompetent,  and  was  unduly  influenced  in  its  execution.    The  testi- 
mony of  the  draftsman  who  superintended  the  execution  of  the  con- 
tested paper  was  characterized  by  extreme  diflSdence.    He  told  the 
widow  afterwards  that  if  he  had  known,  before  the  codicil  was  exe- 
cuted, the  facts  as  she  stated  them  in  relation  to  the  occurrences 
about  the  time  of  its  execution,  he  would  never  have  been  concerned 
in  the  execution  of  the  codicil  without  her  or  some  of  her  family  being 
present  in  the  room.    I  am  satisfied  that  the  impression  created 
upon  his  mind  is  correct,  that  the  difficulties  of  the  testator  in  his 
conversation  were  purely  physical,  and  that  his  mind  was  sufficiently 
strong  to  understand  the  nature  of  the  act  he  performed.    In  the 
case  at  bar,  as  in  Be  Bonner's  Will,  33  Misc.  Rep.  9,  67  N.  Y.  Supp^ 
1117,  "there  are  lacking  many  of  the  elements  which  frequently  ac- 
company the  domination  of  one  mind  over  another  in  procuring  a 
testamentary  disposition  of  property.    No  effort  appears  to  have 
been  made  to  prevent  free  access  to  the  testator  by  the  persons  who 
are  allied  to  have  been  discriminated  against  in  the  instrument. 
•    •    •    The  terms  of  the  codicil  are  not  grossly  unjust,  or  the  di- 
vision unequal."    On  the  contrary,  it  conforms  to  his  previously  ex- 
pressed desire  to  reward  the  beneficiary  for  her  long  years  of  devo- 
tion, and  the  legacy  is  not  disproportionate.    The  "prominent  and 
commanding  figure"  of  the  nurse  in  the  household  affairs  complained 
of  may  have  been  due  to  the  abdication  by  the  widow  of  her  wifely 
position  and  duties,  rather  than  to  any  unwarranted  assumption  or 
interference  on  her  part.    The  assertion  of  undue  influence  is  dis- 
proved by  the  prior  life,  conduct,  and  character  of  the  testator  be- 
fore and  during  his  illness,  and  up  to  the  very  day  before  the  contest- 
ed paper  was  executed.    A  decree  may  be  submitted  admitting  the 
codicil  to  probate. 
Probate  decreed. 
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MEi«(QRAipTTV  d;p:qxsions. 


ADAMS  et  a]^  Respondent9,  ▼.  BLLWOOD, 
Appellant.  (Supreme  Court,  Appellate  Diyi- 
sioD,  Second  Department.  June  l4,  1901.)  Ac- 
tion by  Mary  Ann  Adams  and  Alfred  D.  Fobs, 
as  executors  of  the  last  will  and  testament  of 
Walter  Adams,  deceased,  against  Qeorge  A. 
Ellwood.  No  opinion.  Motion  for  leave  to  ap- 
peal to  the  court  of  appeals  denied. 

In  re  ALDBN.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  June  19,  19010 
In  the  matter  of  proving  the  will  of  Samuel  H. 
Aiden,  deceased.  No  opinion.  Decree  of  sur- 
rogate's court  affirmed,  with  costs  against  the 
appellant  personally. 

AMBTRANO,  Appellant,  t.  DOWNS  et  ai.. 
Bespondents.  fflnpreme  Court,  Appellate  Di- 
vision, Second  Department.  June  20,  1901.) 
Action  by  Bliiabeth  F.  Ametrano,  individually, 
etc.,  against  Henry  T.  Downs  aqd  others. 

PER  CURIAM.  Order  resettled  as  follows: 
Ordered  and  adjudged  that  the  judgment  so  ap- 
pealed from  be,  and  the  same  hereby  is,  affirm- 
ed, without  costs  to  any  ot  the  parties.  B^ur- 
ther  ordered  that  this  order  be  entered  nunc  pro 
tunc  as  of  June  7,  1901,  in  the  place  and  stead 
of  the  order  of  afllrmance  heretofore  entered 
in  this  cause  bearing  date  on  the  said  day.  See 
70  N.  Y.  Supp.  833. 

ANDERSON,  Respondent,  ▼.  KORTRIGHT, 
Appellant,  ^upreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  2(),  1901.)  Ac- 
tion by  John  A.  Anderson,  as  receiver  of  John 
K.  Powell,  a  judgment  debtor,  against  Robert 
Kortright,  impleaded,  etc.  Ko  opinion.  Ap- 
plication to  resettle  order  (70  N.  Y.  Supp. 
1134)  denied,  on  the  ground  that  the  affirm- 
ance of  the  Judgment  carries  with  it  the  relief 
granted  at  tne  special  term. 


In  re  ARKENBUROH.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
14  1901.)  In  the  matter  of  the  judicial  set- 
tlement of  the  account  of  proceedings  of  Eliza 
J.  Arkenburgfa,  as  executrix,  and  Oliver  M. 
Arkenburgb,  as  executor,  etc.,  of  Robert  H. 
Arkenburgh,  deceased. 

PER  CURIAM.  Motion  to  dismiss  appeal 
and  affirm  the  decree  appealed  from  denied. 
Motion  to  vacate  order  of  reference  of  April 
SO,  1901,  denied,  and  order  amended  and  re- 
settled, so  as  to  limit  the  functions  of  the  ref- 
eree to  the  taking  of  further  testimony  and 
documentary  evidence,  in  accordance  with  opin- 
ion rendered  on  appeal,  and  report  to  this 
court. 


In  re  ARKENBURGH.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
21,  1901.)  In  the  matter  of  R.  H.  Arkenburgb, 
deceased.    No  opinion.    Motion  denied. 


ASHLEY,  Bespondent,  ▼.  ASHLBY,  Appri 
lant.  (Supreme  Court,  Appellate  Divinon,  in 
ond  Department.  June  20,  1901.)  Actin:  || 
William  I).  Ashley  against  Dexter  D.  Aiiijn 
No  opinion.  Motion  for  leave  to  app«d  tsa 
court  of  appeals  denied. 

BAQNBLL  et  al.,  RespondenU,  v.  WAHIl 
et  al..  Appellants.  (Supreme  Court,  AppdiiM 
Division,  First  Department.  June  7,  ll<jij 
Action  by  William  II.  BagBell  and  oUn 
against  William  Wahle  and>^  otbeta.  H.  U 
Snook,  for  appellants.  E.  Mitchell,  for  if 
gpondents.  No  opinion.  Judgment  afflnaiil 
with  costs. 

BANK    OF    MONONOAHKLA    TAUE^ 

Apnellant,  v.  Wi-.STON,  Respondent  cS»- 
preme  Court,  Appellate  Division,  Fourth  lie 
partment.  June  11,  1901.)  Action  bj  dc 
Bank  of  Monougahela  Valley  against  Cbt;.-^ 
Weston,  as  executor,  etc,  impleaded,  etc.  N 
opinion.  Judgment  and  order  affirmed,  viz 
costs,  on  authority  of  same  ease  as  reportfd :: 
159  N.  Y.  201,  64  N.  B.  40. 

BARR,  Respondent,  v.  MacORBGOB  et  u 
Appellants.  (Supreme  Court,  AppeUate  Di. - 
sion.  First  Department.  June  7,  1901.)  i'- 
tion  by  John  C.  Barr  against  George  Ms? 
Gregor  and  others.     R.  M.  Robinson,  for  i^ 

f>eUants.  P.  Merrill,  for  respondent.  No  opb- 
on.    Judgment  affirmed,  with  costs. 

BATBS,  Respondent,  v.  LUDWIO,  An-^ 
lant  (Supreme  Coort,  AppeUate  Dirkvu 
First  Department.  June  7,  1801.)  ActioB  r; 
Mary  T.  Bates  against  Bernard  J.  Ludwig.  $ 
H.  Guggenheimer,  for  apijellant.  H.  Xitliu. 
for  respondent.  No  opmion.  Jodgment  tii 
order  affirmed,  with  costs,  on  the  anthoiiV  v' 
Howard  v.  Ludwig,  57  App.  Div.  94,  6i  N. 
Y.  Supp.  1095. 

O'BRIEN  and  INORAHAM.  JJ.,  dissent 

BAUER,  Respondent  v.  PRESIDENT,  BTC- 
OF  VILLAGE  OF  SING  SING,  Appellus 
(Supreme  Court,  Appellate  Division,  Secutl 
Department.  July  !»,'  1901.)  Action  by  lib- 
nie  W.  Bauer  against  the  president  and  tro 
tees  of  the  village  of  Sing  Sing.  No  opinico. 
Judgment  and  order  unanimously  affinuc 
with  costs. 

BAYLI8  V.  BULLOCK  BLBOTRIC  MFG. 
CO.  (Supreme  Court,  Appellate  Dinsim. 
First  Department  June  7.  1901.)  Action  ij 
Robert  N.  Baylis  against  the  Bullock  Elenr.^ 
Manufacturing  Company.  No  opinion.  Mods 
denied,  with  (10  costs. 
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3ICGKX;it  T.  BECKER.  (Supreme  Oourt, 
ipellate  Division,  Firtt  Department.  June 
,  1901.)  Action  by  Caspar  Becker  agalnat 
isa  Becker.     No  opinion.     Motion  denied. 

BECKER,  Appellant,  ▼.  CITY  OF  NEW 
>KK,  Respondent.  (Supreme  Court,  Appel- 
e  Division,  First  Demirtment.  July  9,  1901.) 
■tion  by  Jennie  T.  B.  Beclcer  as  executrix 
Dinst  tne  city  of  New  Yortc.  L.  L.  Kellon, 
.-  appeilant.  T.  Farley,  for  respondent.  Ko 
inlon.     Judgment  affirmed,  with  coeta. 

BELL  T.  C0N80UDATBD  GAS,  ETC., 
>.  (Sapreme  Court,  Appellate  Diriaion,  First 
martnaent.  June  14,  1901.)  Action  by  Ellen 
>ll,  as  administratrix,  against  the  Consoli- 
ted  Oas,  etc..  Co.  No  opinion.  Motion  for 
ive  to  go  to  the  court  of  appeals  granted. 

BENEDICT,  Respondent,  ▼.  OLELAMD  et 
,  Appellants.  (Supreme  Court,  Appellate  Di- 
slon.  First  Department.  June  21,  1901.)  Ac- 
>n  by  Mary  A.  Benedict  against  George  Ti. 
eland  and  others.  R.  I^.  Sweezy,  for  appel- 
Dta.  Q.  V.  Brower,  for  respondent.  No  opin- 
B.    Judgment  affirmed,  with  costs. 

lu  re  BERTSCH.  (Supreme  Court,  Appel- 
te  Dtyision,  Second  Department  June  20, 
iOl.)  In  the  matter  of  the  application  for  the 
vocation  of  letters  testamenta^  issued  to 
eter  Bertsch  as  executor  of  the  last  will  and 
stamert  of  TVilUani  Broistedt,  deceased.  No 
linion.  Order  of  the  surrogate's  court  of 
ings  county  affirmed,  with  $10  costs  and  dia- 
irsemen's. 

BIRRELL  V.  NEW  YORK  &  H.  R.  CO. 
Iiipreme  Court,  Appellate  Division,  First  De- 
irtment.  June  14,  1901.)  Action  'by  Alice 
irrell  against  the  New  York  &  Harlem  Rail- 
>nd  Company.     No  opinion.    Motion  granted. 


BLAKE  et  al.,  Appellants,  v.  GERKEN,  Re- 
>oudent.     (City  Court  of  New  York,  General 


>r  appeirants.  H.  Aplington  (J.  A.  Stitt,  of 
lunsel),  for  respondent. 
PER  CURIAM.  We  think  the  trial  justice 
red  in  his  dismissal  of  the  complaint  The 
^disputed  evidence  was  that  work  was  done 
id  materials  furnished,  for  which  plaintiffs 
ere  entitled  to  at  least  nominal  compensa- 
on.  This  judgment  must  be  reversed,  and  a 
!w  trial  ordered,  with  costs  to  appellants  to 
>!de  event  of  action.  Judgment  reversed,  and 
iw  trial  ordered,  with  costa  to  appellants  to 
>ide  event 


BLISS,  Respondent,  t.  SHERRILL,  Appel- 
nt.  (Supreme  Conrt,  Appellate  Division, 
onrth  Departmnnt.  June  4,  1901.)  Action  by 
ancy  E.  Bliss  against  Charles  L.  Sberrill, 
ipleaded,  etc.  No  opinion. 
PER  CURIAM.  Judgment  affirmed,  -with 
cts.  Held :  Every  question  presented  upon 
le  appeal  in  this  case  was  determined  by  this 


court  nptm  the  appeal  from  tlie  faiterlocntorir 
judgment,  reported  in  B2  App.  Div.  618,  04  N. 
¥.  Supp.  809. 

BLUM  et  al.,  Respondents,  v.  BRUGOE- 
MAN,  Appellant.  (Supreme  Court,  Appellate 
Division,  First  Department  July  9,  1901.) 
Action  by  Henry  Blum  and  another  against 
Aug.  M.  Bruggeman,  implea4ed,  etc  D.  S. 
Upoike,  for  appellant  B.  Arnatein,  for  re- 
spondents. 

PER  CURIAM.  Order  reversed,  with  |1»^ 
costs  and  disbursementa,  on  authority  of  Blum 
V.  Bruggemann,  S8  App.  Div.  877.  68  N.  Y. 
Supp.  1005.  ^ 

LAUGHLIN.  J.,  dissents. 

BLUMENAUER  et  al..  Appellants,  v. 
O'CONNOR,  Respondent.  (Supreme  Cfonrt, 
Appellate  Division,  First  Department  June 
7,  1901.)  Action  by  William  Blumenauer  and 
another  against  Bridget  O'Connor.  J.  C.  Gu- 
lick,  for  appellants.  W.  O'Donoghne,  for  re- 
spondent. No  opinion.  Judgment  (66  N.  Y. 
Supp.  187)  affirmed,  with  costs,  on  tlie  opinion, 
of  uw  court  below. 

In  re  BOARD  OF  STREET  OPENINGS. 
In  re  MUIR.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  7,  1901.)  In  the 
matter  of  the  board  of  street  x>pening8,  and  in- 
the  matter  of  Mary  G.  Muir.  No  opinion.  Mo- 
tion granted. 

In  re  BOWMAN.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  July  25, 
1001.)  In  the  matter  of  the  application  of 
Ralph  W.  E.  Bowman  for  admission  to  prac- 
tice as  an  attorney  and  counselor  at  law.  Nt 
opinion.     Application  granted. 

BRAZEE  V.  STEWART.  (Supreme  Conrt, 
Appellate  Division,  Fourth  Department  June 
11,  1901.)  Action  by  Isaac  Brazee  against 
Alexander  Stewart.  No  opinion.  Motion  for 
reargument  denied,  with  SIO  costs.  See  69  N. 
Y.  Supp.  231. 

BRENNAN,  AppeUant,  v.  STATE,  Respond- 
ent. (Supreme  Court,  Appellate  Division,. 
Third  Department  June  28,  1901.)  Action  by 
Richard  Brennan  against  the  state  of  New 
York.  No  opinion.  Judgment  unanimously 
affirmed,  without  costs. 

In  re  BRILL.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  21,  1901.) 
In  the  matter  of  Julius  Brill,  deceased.  No 
opinion.  The  renunciation  must  be  filed  with 
the  surrogate,  and  accepted,  before  trustee  can 
be  relieved. 

BRODBRICK  t.  ARCHIBALD  et  al.  (Su- 
preme Court  Appellate  Divirfon,  Second  De- 
partment. June  14,  1901.)  Action  by  Mat- 
thew A.  Broderlck  against  Merritt  L.  Archi- 
bald and  Camlile  E.  Archibald.  No  opinion. 
Motion  for  leave  to  appeal  to  the  court  of  ap-- 
peals  denied. 
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In  re  BROWN-HOWARTH.  (Supreme 
Gonrt,  Appellate  Divisiou,  Third  Department. 
June  28,  1901.)  In  the  matter  of  the  applica- 
tion of  Alice  A.  Brown-Howarth  for  an  order 
modifying  a  decree  of  divorce  in  an  action  in 
which  Clay  Brown  was  plaintiff  and  Alice  A. 
Brown  defendant.  No  opinion.  Motion  for  re- 
argument  denied. 


BUSH,  Appellant,  t.  O'BRIBN  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  7;  1901.)  Ac- 
tion by  Irving  T.  Bush  against  John  O'Brien 
and  others.  D.  Emery,  for  appellant.  L.  L. 
Kellogg,  for  respondents. . 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements,  on  the  anthority  of 
Bush  V.  O'Brien,  58  App.  Div.  118.  68  N.  Y. 
Bupp.  651. 

McLAUOHIilN,     J.,     concurring,     on     the 

f  round  that  he  is  bound  by  the  former  decision, 
ee  65  N.  Y.  Supp.  131. 

CAMB  et  al.  v.  STATE.  (Supreme  Court, 
Appellate  Division,  Third  Department.  June 
US,  1901.)  Action  by  Henry  W.  Cane  and 
others  against  the  state  of  New  York.  From 
a  judgment  in  favor  of  defendant,  plaintiffs 
appeal.     Modified. 

PER  CURIAM.  In  our  Judgment  the  claim- 
ants should  have  received  12^  per  cent,  upon 
the  sum  of  $130,000,  thf  amount  at  which  the 
manufactured  goods  could  have  been  sold  by 
the  claimants,  except  for  the  exaction  by  the 
state  of  its  10  per  cent,  profit.  This  exaction 
was  unwarranted,  because  of  the  state's  in- 
fringement of  its  conti-act  by  persisting  in  tag- 
ging the  goods  "Prison  Made,"  and  tnus  pre- 
venting a  sale  at  a  fair  price.  Judgment  modi- 
fied, so  as  to  give  the  claimants  $16,250,  and, 
as  thus  modified,  affirmed,  without  costs  to 
either  party. 

CANN,  Appellant,  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  25,  1901.)  Action  by  Baldwin  Cann 
against  the  Brooklyn  Heights  Railroad  Com- 
pany. No  opinion.  Order  affirmed,  with  costs. 
All  concur,  except  GOODRICH,  P.  J.,  and 
HIRSCHBEBG,  J.,  who  dissent. 

CANTINE,  Respondent,  v.  RUSSELL  et  al„ 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  June  28,  1901.)  Ac- 
tion by  Sarah  A.  Cantine,  as  executor,  etc.,  of 
Peter  Cantine,  against  George  W.  Russell  and 
another.  No  opinion.  Order  affirmed,  with  $10 
«ost8  and  disbursements.  All  concur,  except 
SMITH  and  KELLOGG,  JJ.,  who  dissent. 

CARLTON  V.  WALLER.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
21,  1901.)  Action  by  Schuyler  C.  Carlton 
against  Thomas  M.  Waller.  No  opinion.  Mo- 
tion granted,  with  $10  costs. 

CARVER,  Respondent,  v.  WAONBR  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  June  19,  1901.)  Ac- 
tion by  Augustus  E.  Carver,  as  executor,  etc.'. 


against  Harriet  A.  Wagner  and  others/  X^ 
opinion.  Order  afflrmec^  with  $10  costs  u.i 
disbursements. 

CELLA,  Respondent,  v.  METROPOLIT.iX 
ST.  RY.  CO.,  AppeUant  (Supreme  Court,  Ai- 
pellate  Division,  First  Department.  July  '■• 
1901.)  Action  by  Aurelia  Cella  against  tb- 
Metropolitan  Street  Railway  Company.  J.  T. 
Little,  for  appellant  W.  H.  Wood,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

In  re  CHAPIN.  (Supreme  Court,  Apprilatt 
Division,  Fourth  Department.  Jane  19,  1901.  i 
In  the  matter  of  the  ap^cation  of  Oscar  W. 
Chapin  for  the  removal  of  Charles  A.  Rupp 
and  John  H.  Cooper  from  the  ofllce  of  police 
commissioners,  etc.,  city  of  Buffalo.  No  opin- 
ion. Proceedings  discontinued  upon  stipula- 
tion of  the  parties. 

CHURCH.  Appellant,  v.  CHURCH,  Re- 
spondent. (Supreme  Court,  Appellate  Diviaioo. 
Second  Department.  June  14,  1901.)  Actios 
by  Maria  £!.  Church  against  Samuel  Church. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

CIN6AL0,  Appellant,  v.  METROPOLITAN 
ST.  RY.  <X>.,  Respondent.  (Supreme  Court. 
Appellate  Division,  First  Department.  July  9 
1901.)  Action  by  Antonio  Cingalo,  as  adminis- 
trator, against  the  Metropolitan  Street  Railway 
Company.  F.  M.  Brown,  for  appellant.  C  F. 
Brown,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbarsements. 

In  re  CITY  OF^BDFFALO.  (Suprete 
Court,  Appellate  Division,  Fourth  Department 
June  4,  ISOl.)  In  the  matter  of  the  applicati'  i. 
of  the  grade  crossing  commissioners  of  the  ci'.. 
of  Buffalo,  etc.  No  opinion.  Motion  grante-i.^ 
Order  to  be  settled  by  and  before  Mr.  Justice-' 
McLEN'NAN  upon  two  days'  notice. 

COHEN,  AppellantTv-llAIGHT  &  FREESE 
CO.,  Respondent  (Supreme  Ck>urt,  Appellat<> 
Division,  First  Department.  June  7,  1901. 
Action  by  Jack  Q.  Cobeu  against  the  Hai^tt 
&  Fi-cese  Company.  W.  K.  Hall,  for  appellant 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

COLLINS,  Respondent  v.  FOWLER.  Appel- 
lant (City  CJourt  of  New  York,  General  Term. 
April,  190L)  Action  by  Kate  J.  Collins  again:* 
Anderson  Fowler.  Appeal  from  a  Judgment  en- 
tered upon  the  report  of  a  referee  in  favor  U 
plaintilf.  Weiser  &  Bridges  (Henry  Wilson 
Bridges,  of  counsel),  for  appellant  Howe  i. 
Hummel,  for  respondent  No  opinion.  Judg- 
ment affirmed,  with  costs. 


COLONIAL  DA.MES  OF  AMHRIOA,  Ap- 
pellant V.  COLONIAL  DAMES  OF  STATE 
OF  NEW  YORK.  Respondent  0OIjONL\L 
DAMES  OF  AJIBRICA.  ApjieBant,  t.  N.\- 
TIONAL  SOCIETY  OF  COL(JNIAL  DAMi:s 
et  al.,  Respondents.  (Supreme  Court  Appel- 
late Division,  First  Department    Joly  8.  190I.I 
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rtions  bj  the  Colonial  Demea  of  America 
ainat  the  Colonial  Dames  of  the  State  of 
ivr  York  and  against  the  unincorporated  aaso- 
ition  calling  itself  the  National  Society  of  the 
ilonial  Damea  of  America  and  Justine  Van 
>D8selaer  Townsend  aa  president  thereof.  F. 
irtlett,  for  appellant.  J.  M.  Bowers,  for  re- 
ondents.  No  opinion.  Judgment  (60  N.  ¥. 
ipp.  302)  affirmed,  with  costs. 

CONSOLIDATBD~FRUIT  JAR  CO.,  Ap- 
Uant,  T.  WISNER.  Respondent  (Supreme 
>urt.  Appellate  Division,  First  Department, 
I7  9,  1801.)  Action  by  the  Consolidated  Fruit 
r  Company  against  Henry  C.  Wisner.  Q.  B. 
teter,  for  appellant.  No  opinion.  Order  mod- 
d  by  reducing  allowance  to  $608.86,  and,  as 
}di&ed,  affirmed,  without  costs. 

CROSS,  Respondent,  v.  BARROW  et  al., 
ppellants.  (Supreme  Court,  Appellate  I>ivi- 
>u,  Fourtli  Department.  June  11,  1901.)  Ac- 
m  by  Elam  A.  Cross  against  William  Barrow 
id  others.  No  opinion.  Order  affirmed,  with 
0  costs  and  disboraements. 


In  re  CURTIS.  (Supreme  Court,  Appellate 
[vision,  Tbird  Department.  June  28,  1901.) 
1  the  matter  of  the  disposition  of  the  real  e»- 
te  of  William  Curtis,  deceased.  Motion 
vnted. 

DBBOY,  Respondent,  ▼.  BISSING,  Appel- 
nt.  (Supreme  Court,  Appellate  Division, 
ourth  Department.  June  4,  19010  Action  by 
arbara  Deboy  against  Frank  Biasing.  No 
}inion.      Judgment  and   order   affirmed,    with 

>8tS. 

DB  LA  VKRGNB  REFRIGERATING 
[AOH.  CO.  V.  NEW  YORK  EQUIPMENT 
O.  et  al.  (Supreme  (jourt.  Appellate  Division, 
irst  Department.  June  l4,  1901.)  Action  by 
le  De  la  Vergne  Refrigerating  Machine  Oom- 
iny  against  the  New  York  Equipment  Com- 
iny  and  others.  No  opinion.  Upon  the  ap- 
illant  giving  the  bond  mentioned  in  the  memo- 
indum  and  paying  ^0  costs,  default  opened; 
:herwise,  motion  to  overrule  exception  and  tor 
idgment  will  be  granted. 

DEMPSEY,  AppelTant~T.  RICHARDSON, 
espondent.  (Supreme  Court,  Appellate  Dlvi- 
on.  Fourth  Department.  June  11,  1901.)  Ae- 
on by  William  H.  Dempsey  against  John  B. 
ichardson.  No  (q;>inion.  Judgment  affirmed, 
ith  costs.  All  concur,  except  WILLIAMS,  J., 
ho  dissents. 


DENBSHA,  Respondent,  t.  REARDON  et 
.,  Appellants.  (Supreme  Court,  Appellate  Di- 
slon.  Third  Department.  June  28,  1901.)  Ae- 
on by  Albert  Deneaha  against  Daniel  Reardon 
id  Patrick  Conway,  as  administrators,  etc. 
0  opinion.  Judgment  and  order  unanimonsly 
Drmed,  with  costs. 

DEPARTMENT  OF  HEALTH  OF  CITY 
F  NEW  YORK,  Appellant,  v.  WENDEL,  Re- 
M>ndent  (Supreme  Court,  Appellate  Division, 
irst  Department.    June  21,  idOl.)    Action  by 


the  department  of  health  of  the  city  at  New 
York  against  John  G.  Wendel.  H.  Steinert, 
for  anpellant.  M.  S.  Thompson,  for  respond' 
ent  No  opinion.  Determination  of  appellate 
term  (67  N.  Y.  Supp.  129)  affirmed,  with  coats. 

In  reDEPARTMBNTOF  PUBLIC  PARKS. 

In  re  TOPLITZ.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  21,  1901.) 
In  the  matter  of  the  department  of  public  parks 
and  in  the  matter  of  Topiita.  No  opinion.  Re- 
ferred back  to  referee. 

DEWES,  Respondent,  v.  BARBER,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  July  25,  1901.)  Action  by 
Abednego  Dewea  against  Simeon  M.  Barber, 
impleaded  with  others.  No  opinioD.  Judgment 
affirmed,  with  costs. 

DICKINSON,  AppeUant,  t.  BARLB  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Dlvi- 
sion.  First  Department  July  9,  1901.)  Action 
by  C.  C.  Dickinson,  as  assignee,  against  Eugene 
M.  Barle  and  others.  H.  D.  Luce,  for  appel- 
lant B.  N.  Cardoso,  for  respondents.  No  opin- 
ion. Order  affirmed,  with  llO  costa  and  dis- 
bursements.   See  71  N.  Y.  Supp.  765. 

DINGELMAN  v.~SCHNAIEB  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  14,  1901.)  Action  by  Oscar  Din- 
Kelman  against  Milton  Schnaier  and  anodier. 
No  opinion.  Upon  payment  of  $60,  default 
opened;   otherwise,  appeal  dismissed. 

In  re  DOWS'  ESTATE.  (Supreme  Court, 
Appellate  Division,  First  Department.  April 
Term,  1901.)  In  the  matter  of  the  estate  of 
David  Dows,  Sr.,  deceased.  No  opinion.  Or- 
der affirmed,  with  costs,  oa  opinion  in  Re  Van- 
derbilfs  EsUte,  50  App.  DIv.  246,  63  N.  Y, 
Supp.  1079;   163  N.  Y.  597,  57  N.  B.  1127. 

DUBINSKY,  Regiondent,  v.  METROPOLI- 
TAN  WRAPPER  CO.,  Appellant  (City  Court 
of  New  York,  General  Term,  April,  1901.) 
Action  by  Isaac  Dubinsky  against  the  Metro- 
politan Wrapper  Company.  Appeal  from  a 
judgment  upon  a  verdict  in  favor  of  the  plain- 
tiff directed  by  the  court,  and  from  an  order  de- 
nying a  motion  for  a  new  trial.  Archibald  C. 
Shenstone,  for  appellant.  Henry  Kunts,  for  re- 
spondent No  opinion.  Judgm«it  and  order  ap- 
pealed from  affirmed,  with  costs. 

E.  BEMENT  &  SONS,  Respondent,  v. 
ROCKWELIj,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  June  28, 
1901.)  Action  by  E.  Bement  &  Sons  against 
George  W.  Rockwell.  No  opinion.  Judgment 
affirmed,  with  costs. 

EGBERT  et  al.  v.  HANSON.  (Supreme 
Court,  Trial  Term,  New  York  Oiunty.  April, 
1901.)  Action  by  three  joint  makers  of  promis- 
sory note  against  co-joint  maker's  executrix  for 
contribution.  Charles  H.  Brush,  for  plaintiffs. 
Isaac  N.  Miller,  for  defendant. 

McADAM,  J.  This  action  differs  from  the 
preceding  one  (70  N.  Y.  Supp.  888)  in  the  fact 
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that  the  note  In  question,  tot  $8,000,  vma  -fi 
Joint  one  made  by  the  plaidtiffs  Egbert  and 
Lowther,  and  by  Hanson,  the  defendant's  tes- 
tator, and  CatneroD.  Tne '  plaintiffs,  having 
been  obliged  to  pay  the  obligation  at  nnitarity, 
are  entitled  to  contribation  of  one-fourth  of  the 
•moont  from  the  defendant.  DiUebbeck  t.  Dy- 
lert,  07  N.  ¥.  903,  4»  Am.  Rett.  526;  4  Am.  & 
Eng.  £nc.  Law  (2d  Sd.)  110;  Bradley  t.  Bar- 
well,  8  Denio,  61.  There  is  fto  rartanee  be- 
tween the  pleadings  and  tbe  proof,  and,  if  there 
Is  a  misjoinder  of  parties  plaintiff,  that  Objec- 
tion should  have  been  taken  by  demurrer  or 
answer.  Code,  3  490;  WUHanM  v.  In^jcraall, 
23  Unn,  284.  Judgment  in  favor  of  ■ptamtiSs, 
with  disbursements,  but  without  costs  or  allow- 
ance.   Judgment  for  plaintiffs,  witiwnt  coita. 

ERDTMANN,  Respondent,  v.  EJRDT'MANN, 
Appellant.  (Supreme  Court,  Appellnte  Divi- 
•iott.  First  Department.  July  0,  1901.)  Action 
br  EHice  Eirdtmann  against  Paul  W.  Erdtmann. 
T.  M.  Rowlette,  for  appellant.  L.  Lacker,  for 
respondent.  No  opinion.  Order  modified,  by 
reducing  alimony  to  $7.50  a  week  and  counsel 
fee  to  f 50,  witliout  costs. 


BRIE  R.  OO.,  Respondent,  y.  STEWARD  et 
al..  Appellants.  (Supreme  (>>urt,  Appellate  Di- 
vision, Second  Department.  July  25,  1001.) 
Action  by  the  Erie  Railroad  Company  against 
Mary  Anna  Steward  and  others.  Mo  opinion. 
Matter  postponed  until  the  first  Friday  of  the 
next  term  of  tbis  coui-t.  Stay  to  continue 
meantime. 

F.41RRELD,  Respondent,  v.  ME3TROPOLI- 
TAN  ST.  RY.  CO..  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department. 
July  9.  1901.)  Action  by  BHen  Farrell  against 
the  Metropolitan  Street  Railway  Company.  C. 
F.  Brown,  for  appellant.  H.  Gottlieb,  for  re- 
spondent. No  opinion.  Jndgment  and  order 
affirmed,  with  costs. 

FERGUSON,  Appellant,  t.  CTTT  OF  GLOV- 

ERSVIIXiE,  Respondent.  (Supreme  Court, 
Appellate  Division,  Third  Department.  June 
28,  1901.)  Action  by  Ida  Ferguson  against  the 
city  of  Gloversville.  No  opinion.  Jud^^ent 
unanimously  affirmed,  with  costs. 

FERGUSON,  Appellant,  v.  CITY  OF  GLOV- 
ERSVILLE, Respondent.  (Supreme  Oonrt, 
Appellate  Division,  Third  Department.  Jnne 
28,  1901.)  Action  by  Walter  Ferguson  against 
the  city  of  Gloversville.  No  opinion.  Judg- 
ment nnanimously  affirmed,  with  costs. 


June  21,  1001.)  Action  by  Clarence  E.  Flee- 
ing ngeiBst  Minnie  Seligman.  Ko  optoion.  M" 
tion  denied. 

FTiEMINS,  Appellant,  r.  SBL.XOKAN.  Re- 
spondent. (Siipreme  Onrt,  Appellste  Divisiei 
I'Mrst  Derartment  July  9,  1901.)  Action  fj 
Oiarence  E.  'Fleming  against  Minnie  Seligmsi 
W.  F.  Severance,  for  appellant.  D.  May,  f»: 
respondent.  No  opinion.  Order  afflnned,  ■wisit 
SIO  costs  and.'diBbnrBements. 


FRANCIS,  Appellant,  t,  SOOTHEBN  BY. 
00.  et  al.,  Reapondents.  (Supreme  Oonrt.  A^ 
pellate  Division,  Second  Dep«urtment.  June  14. 
1901.)  Action  by  William  H.  N.  Franiis 
against  the  Southern  Railway  Company  seI 
others.  No  opinion.  Order  affirmed,  with  $!<'' 
costs  and  disboraements. 

In  re  FRASER.  (Supreme  Court,  Appeilitr 
Division,  Second  Department  Jnne  14.  1901.» 
In  the  matter  of -tbe  application  of  tieorge  C 
Eraser  for  leave  to  practice  as  nttDrpey  and 
counselor  at  law  in  the  courts  of  this  (tatt. 
Ko  opinion.    Application  (Ranted. 


FRAZIER,  Respondent,  v.  SMITH  et  aL. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion,  Second  DeMrtment.  Jnly  26.  1901.)  ,  A^ 
tion  by  (Charles  W.  Frazier  against  Thomas  E 
Smith  and  others.  No  opinion.  Order  aflrm- 
ed,  with  $1()  costs  and  disbursementn. 

FRENlOH.  Respondent,  v.  RICH  et  at..  Ap- 
pellants. (Supreme  Court,  Appellate  DirisioB, 
Third  Department.  June  28.  1901.)  Action  by 
Winsor  B.  French  against  Waldo  L.  Ricli.  as 
administrator,  etc.,  and  Henry  Hettricfa.  No 
opinion.    Judgment  affirmed,  with  costs. 


FIRST  NAT.  BANK  OF  GROTON,  Appel- 
lant, V.  HART,  Respondent.  (Supreme  Court. 
ApppIIfite  Division.  Third  Department.  Jiine 
28,  1901.)  Action  by  the  First  National  Bank 
of  Groton  aprainst  George  H.  Hart.  No  opin- 
ion. Judgment  afflrmed,  with  costs.  All  con- 
cur, except  KELLOGG,  J.,  who  dissents. 

FLEMING  V.  "seligman.  (Stipreme 
Court,   .\ppellate  Ditision,   First   Department. 


F^OST  V.  PiNKHJRTON.  (Supreme  C«urt. 
Appelate  Division,  First  Department.  Jni.v  K 
1901.)  Action  by  Joseph  W.  Frost  airainst 
Rol>ert  A.  Pinkertop.  No  opinion.  Motion  de- 
nied, with  $10  coato. 


GAFFN'EY,  Respondent,  v.  METROPOLI- 
TAN EL.  RY.  (30.,  Appellant.  (Supremf 
Court,  Appellate  Division,  First  Departmeot. 
July  0,  1901.)  AcUon  by  Patrick  Gaffner 
against  the  Metropolitan  Elevated  Railwt.T 
dompany.  W.  H.  Oodden,  for  ap]>ellant.  J. 
A.  Weekes,  Jr.,  for  respondent.  No  opiniMi. 
Jndgment  modified  by  reducing  amoont  award- 
ed for  fee  damages  to  $1,500,  and  by  reducing 
judgment  as  entered  for  rental  damages  to  th>> 
sum  of  $978,  and,  as  modified,  affirmed,  with- 
out costs. 


GARAIN,  Respondent,  v.  RHBINFRANK  et 
al.,  .\ppellBtits.  (Supreme  Qinrt.  ^Appellate  Di- 
vision, First  Department.  Jnne  7,  1901.)  -Ac- 
tion by  John  Garvin,  as  administrator,  against 
Frederick  Rhelnfrank  and  others.  J.  V.  Bod- 
Tier,  for  appellants.  J.  M.  Ward,  for  respond- 
ent. No  opinion.  Judgment  and  order  affirm- 
ed, #!th  costs. 
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G,      H.     HAULBNBEX3g    ADVERTISING  i 
OBSNOY,  B«9ondeot.  v.  WEIDBNFELD,  Ap-  I 
ellant.-    (BuprMoe  Court,  Appellate  Dirision, 
irst:  Demirtmeilt     July  9,  liK>l.)     Action  bjr  i 
tie     O.    B.   Haalenb«ck    AdT«iti»ing    Acency 
Kainst  Gamille  Weidenfeld.    T.  aeveland,  for 
ppellant.     D.   Edwards,  for  respondent     No 
pinion.     Judgment  and  order  afflnaed,  with 
oatv. 

In  re  GLOVER  et  al.  (Supreme  Oonrt,  Ag- 
»ellate  Division,  Second  Department  June  20, 
001.>  In  the  matter  of  the  application  of 
."^ranlc  Glover  and  George  W.  Glover  to  disbar 
\.lvaro  J.  Adams.  No  opinion.  Order  to  show 
:au8e  denied,  without  prejudice  to  the  right  to 
aaove  in  the  regniar  form. 


OOMBZ,  AraeUant  t.  METRO POLJTAK 
drr.  R¥.  CO.,  Respondent.  (Supreme  Conit, 
Appellate  DlTision,  First  Department  Juljr  0, 
llMJl.)  Action  by  Margaret  Gomez  against  the 
Metropolitan  Street  Railway  Company.  T.  P. 
Wickea,  for  appellant  C.  F.  Brown,  for  re- 
Bp<>Ddent  No  opinion.  Judgment  affirmed, 
with  costs. 


QONOROVSKY,  Respondent,  y.  DBT 
DOCK.  E.  B.  ft  B.  R.  CO.,  AppeUant.  (Sn- 
preme  Court,  Appellate  Division,  Kirst  Depart- 
ment. .Tnue  7,  1901.)  Action  by  Joseph  Gonor- 
OTBky  against  the  Drr  Dock,  E.  B.  tk  B.  Rail- 
road Company.  C.  F.  Brown,  for  appellant. 
J.  J.  O'Connell,  for  respondent.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

GRAY  v.  SANDS.  (Supreme  Oourt  Appel- 
late Division,  First  Department  Jnly  9,  1901.1 
Action  by  Charles  N.  Gray  against  Joshua 
Sands.  No  opinion.  Upon  payment  of  $ISO 
costs,  motion  denied. 

6ULVIN  V.  MOEBUS,  Com'r.  (Supreme 
Court  Appellate  Division,  First  Department. 
June  T,  1901.)  Action  by  Martin  H.  Oulvia 
against  Augnst  Moebus,  commissioner.  No 
opinioB.    Motion  granted,  with  $10  costs. 

0UT80H0W,  Appellant,  v.  GUTSCHOW 
et  al..  Respondents.  (Supreme  (3ourt  Appel- 
late Division,  Fourth  Department.  June  11, 
1901^  Action  by  John  Gutschow  against  Can>> 
line  Gutiichow  and  others.  No  opinion.  Judg- 
ment affirmed,  with  costs.  Order  denying  mo- 
tion for  new  trial  affirmed,  without  costs. 


In  re  HALL.  (Supreme  Court  Appellate  Di- 
vision, Third  Department.  June  28,  1901.) 
In  the  inatter  of  the  accounting  of  Lewis  B. 
Hall,  as  administrator,  etc.,  of  Susan  Bene- 
dict, i^ceaafiA.    No  opinion.    Motion  denied. 

HANSEN,  Respondent,  v.  THIRD  AVE. 
R.  CO.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  T, 
1901.)  Action  by  Joban  Hansen  anilnst  the 
Third  Avenue  Railroad  Company.  B.  Tread- 
well,  for  appellant.  C.  Stectcler,  for  respond- 
ent. No  opinion.  Judgment  and  order  at- 
flrmed,  with  costs. 
71N.Y.S.— 72 


HARDT  et  at  v.  SCHUYLKILL  PLUSH 
&  SILK  00.  ot  aL  (Supreme  Court.  Appel- 
late DivisuM.  First  Dspartm«Dt  July  9,  1901.) 
Action  by  Engelbert  Hardt  and  othei-s  against 
the  Schuylkill  Plush  &  Silk  Company  and  oth- 
ers. I.  L.  Ernst  for  appellants.  E.  Bliimene- 
tiel,  for  respondents.  No  opinion.  Order  af- 
ftrmed,  with  flO  costs  and  disbursements. 

In  re  HARRIS.  (Supreme  Court,  Appellat* 
Division,  Fourth  Department  June  19,  100L> 
In  the  matter  of  the  petition  of  George  H. 
Harris  to  remove  from  office  Nelson  Ronnse- 
vell,  a  iostlce  of  the  peace  ef  tiie  town  of 
Cuba,  N.  Y.  No  opinion.  Motion  to  dismiss 
proceeding  and  to  strike  out  certain  allegations 
from  the  petition  domed,  with  refarenee  to 
Henry  G.  Danforth,  Esq.,  an  attorney  and 
counselor  residing  in  the  city  of  Rochester,  N. 
X.,  to  take  the  proofs  and  report  to  the  court 
with  bis  opinion. 

HART,  Respondent  v.  BACHE  et  al.,  Ap- 
pellants. (Supreme  Court.  ADpellat*  Division, 
First  Department  July  9,  1901.)  Action  by 
Henry  Hart  against  Jules  S.  Bache  and  oth- 
ers. H.  Nathan,  for  appellants.  L.  J.  Mor- 
rison, for  resirandent  No  opinion.  Order  of- 
firmed,  with  i(10  costs  and  disbursements. 

HARVEY,  Appellant  t.  GREGG,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  July  26^901.)  Action  by 
William  Harvey  against  William  T.  Gregg. 
No  opinion.  Judgment  of  the  county  court  of 
Westchester  county  afDrmed,  with  costs. 


HENRY,  Appellant  v.  ROWELL,  Respond- 
ent. (Supreme  Court,  Appellate  Division.  Sec- 
ond Department.  July  25,  19010  Action  by 
John  F.  Henry  against  Georee  F.  Rowell,  as 
executor,  etc.,  of  Arethusa  L.  Forbes,  deceased. 
No  opinion,  judgment  and  order  (64  N.  Y. 
Supp-  4SS)  affirmed,  on   the  opinion  of  GAY- 


J.,  with  costs. 


HEYSER  et  al.,  Appellanu,  v.  PETER- 
SON, Respondent,  (Supreme  Court  Appellate 
Division,  Second  Department  July  25,  1901.> 
Action  by  Silas  Heyser  and  others  against 
Charles  O.  Peterson.  No  opinion.  Judgment 
affirmed  on  the  law  and  facts,  with  costs. 

RIDDEN,  Respondent  v.  KREISER,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Department  June  7,  mil.)  Action  by 
Thomas  B.  Hidden  against  Bernard  Kreiser. 
J.  A.  Douglas,  for  appellant  G.  S.  Hamlin, 
for  respondent  No  opinion.  Judgment  af- 
firmed, with  costs. 

HOAGLAND  et  si..  Respondents,  v.  DIA- 
MOND MILLS  PAPER  CO.  et  al„  Appel- 
lants. (Supreme  Court,  Appellate  Division, 
First  Department  July  9,  1001.)  Action  by 
Charles  T.  Hoagland  and  another  against  the 
Diamond  Mills  Paper  Company  and  another. 
R.  Dulon,  for  respondents.  No  opinion. 
Judgment  affirmed,  with  costs. 

HOLTON,  Respondent  v.  ROBlNSON,  Ap- 
pellant  (No.   1).     (Supreme  Court   Appellate 
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Division,  Second  Department.  Jane  20,  1901.) 
In  tlie  matter  ot  proceedings  sapplementary  to 
ezecntion  by  Ernest  H.  Holton  against  Benja- 
min Robinson.  No  opinion.  Order  appealed 
from  affirmed  by  defanlt,  witl>  $10  coets  and 
diabarsements. 


71  NEW  YORK  SUPPLEUBNT 
and  106  New  York  State  Reportar 

sion.  First  Department.  Jnn*  14.  1901.)  Ac- 
tion by  the  Insurance  Company  of  New  Tori 
asainst  the  Associated  Manntectarers*  Hnii.^ 
Ii'ire  Insurance  Company.  ■  No  opinioii.  na- 
tion denied,  upon  payment  of  $10  costs,  ami 
on  payment  of  $10  additional  costs,  leave  giTS 
to  apply  to  court  l>elow  to  open  default. 


HOLTON,  Respondent  v.  ROBINSON,  Ap- 
pellant (No.  2).  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  20,  1901.) 
In  the  matter  of  proceedings  supplementary 
to  execution  by  Ernest  H.  Holton  against  Ben- 
jamin Robinson.  No  opinion.  Appeal  dis- 
missed, with  $10  coats  and  disbursMnenta. 

HOUGHTON,  Respondent,  v.  DB  HART  et 
aL,  Appellants.  (Supreme  C!oart,  Appellate  Di- 
vision, Second  Department.  June  20,  1901.) 
Action  by  Frank  R.  Houghton  against  John 
De  Hart,  impleaded  witii  others.  No  opinion. 
Orders  affirmed,  with  $10  costs  in  one  appeal 
and  disbursements  in  both. 

In  re  HOWARD.  (Supreme  OoorL  Appel- 
late Division,  First  Department.  Jane  21, 
1901.)  In  the  matter  of  Annie  Howard,  as 
ezecatrlx.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 


IMMER6LX7CK,  Respondent,  t.  CEN- 
TRAL CROSSTOWN  R.  CO.,  Appellant. 
(City  Court  of  New  York,  Oeneral  Term. 
Mav,  1901.)  Appeal  from  judgment  for  the 
plaintiff  upon  a  verdict  and  from  an  order  de- 
nying the  defendant  a  new  trial.  The  action 
was  for  personal  injuries  sustained  while 
boarding  a  car  of  the  defendant.  Edward  D. 
O'Brien,  for  appellant.  B'rank  Herwig,  tor 
respondent. 

HASOALL,  J.  A  careful  reading  of  the  tes- 
timony forces  the  conclusion  that  the  verdict 
is  palpably  against  the  weight  of  evidence  and 
made  to  punish  the  defendant.  This  view  Is 
borne  out  by  the  positive  statements  of  an  en- 
tirely disinterested  witness,  who  saw  the  plain- 
tiff fall  before  the  car  passed  and  without 
reaching  the  car,  and  by  three  other  disinter- 
ested witnesses,  who  testify  of  her  admissions, 
directly  after  the  accident,  that  she  tnmed 
her  ankle,  slipped,  and  fell  while  on  her  way 
from  the  curb  out  to  the  car.  The  defendant 
has  a  good  exception  in  the  refusal  npon  mo- 
tion to  direct  a  verdict,  which  motion,  we 
thlnli,  sboold  have  l>een  granted  upon  all  the 
evidence,  which  establishes  the  preponderance 
clearly  in  defendant's  favor.  Judgment  and 
order  should  be  reversed,  and  new  trial  order- 
ed, with  costs  to  appellant  to  abide  the  event. 

O'DWYBR,  J.,  concurs. 


IMPERIAL  SHALE  BRICK  00.  ▼.  JBW- 
ETT.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  June  4,  1901.)  Action 
by  the  Imperial  Sliale  Brick  Company  against 
Edgar  B.  Jewett.  No  opinion.  Motion  to 
amend  order  granted,  and  order  settled  and 
aied  with  the  derk^ 

INSURANCE  CO.  OF  NEW  YORK  v.  ASSO- 
CIATED MANUFACTURERS'  MUT.  FIRE 
INS.  CO.     (Supreme  Court,   Appellate   Divi- 


JACKSON,  Respondent,  v.  JACKSON  et 
al..  Appellants.  (Supreme  Court,  Appellate 
Division,  First  Department  June  2L,  X^'Lt 
Action  by  Ebenezer  C.  Jackson  against  WL- 
iiam  H.  Jackson  and  others.  C.  B.  Alexander, 
for  appellants.  A  C.  Smith,  for  resfpondoit 
No  opiuioa.  Order  affirmed,  with  $10  costs 
and  disbursements. 


JACOBS  V.  AMERICAN  MINERAL  WA- 
TER MACH.  CO.  et  al.  (Supreme  Court. 
Appellate  Division.  First  Department  Jul; 
9,  1901.)  Action  by  Emanuel  JTacobs  against 
the  American  Mineral  Water  Machine  Com- 
pany and  otliers.  No  opiniiHi.  Case  strickei 
from  calendar. 

JEWELL,  Appellant,  v.  McINTYBE  H  iL. 
Respondents.  (Supreme  Court  Appellate  Di- 
vision, Second  Department  June  20.  190L> 
Action  by  Ora  M.  Jewell  against  Thomas  A. 
Mclntyre  and  othere.  No  opinion.  Order  (7" 
N.  Y.  Supp.  82«)  resettled  by  providing  that  tb# 
judgment  shall  be  affirmed,  without  costs,  but 
with  disbursements  in  favor  of  each  of  th« 
respondents  who  have  appeared  on  tiie  ap- 
peal. 

JONES,  Appellant  ▼.  JONES,  Hespondent 
(Supreme  Court,  Appellate  Division,  Second 
Department  July  25,  19010  Action  br  E^nma 
L.  Jones  against  Willard  H.  Jones.  No  opin- 
ion.   Judgment  affirmed,  with  ooats. 

KBE6AN  et  al.  v.  SMITH.  (Supreme 
Court,  Apnellate  Division,  First  Department 
June  14,  1901.)  Action  by  James  Keegan  and 
others  against  Jolm  Snuth,  impleaded.  No 
opinion.    Motion  granted. 


KEBLER,  Appellant  t.  Om>NDAGA 
CJOUNTY  SAV.  3ANK,  Respondent  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment June  19. 1901.)  Acti<»  by  WUUam 
M.  Keeler  against  the  Onondaga  CSonntr  Sav- 
ings Bank. 

PER  CURIAM.  Order  appealed  from  so  tar 
modified  as  to  award  to  the  plaintiff  full  costs 
of  opposing  the  motion  for  a  new  trial  upon  t 
case  and  exceptions,  to  abide  event  of  the  ac- 
tion, instead  of  $10  motion  costs,  and,  aa  thus 
modified,  affirmed,  without  costs  of  this  ap- 
peal to  either  par^. 

KBIRN8  ▼.  MEW  YORK  &  H.  B.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  14,  1901.)  Action  by  Joba 
Kelrns  against  the  New  York  &  Harlem  Rail- 
road Company.    No  opinion.    Motion  granted. 


KELLY.  Respondent  v.  R(X)SEVELT.  Ap- 
pelant. (Supreme  Court,  Appellate  Division. 
First  Department.    Jane  7,  1801.)     Action  by 
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Kdmond  Kelly  against  Samuel  Roosevelt.  B. 
Stephens,  for  appellant.  J.  A.  Thompson,  for 
respondent.  No  opinion.  Order  aflSrmed,  with 
$10  costs  and  disbursements. 

IvEN'NETT,  Appellant,  v.  HOPKINS  et  al., 
Respondents.  (Supreme  Court,  Appellate  Diyi- 
sion,  first  Department.  July  9,  1901.)  Action 
by  Francis  J.  Kennett  against  George  B.  Hop- 
kins and  another.  No  opinion.  Order  affirmed, 
^v-ith  $10  costs  and  disbursements. 

KENT,  Respondent,  v.  MJi'lM" 
ST.  RY.  CO.,  Appellant.  (Supreme  Court,  Av- 
pellate  Division,  Third  Department.  June  W, 
iOOl.)  Action  by  Aaron  Kent  against  the  Met- 
ropolitan Street  Railway  Company.  No  opin- 
ion. Judgment  and  order  nnanimonsly  affirm- 
ed, 'With  costs. 

KEOUGH,  Respondent,  y.  ALBANY  ft  T. 

STEAMBOAT  CO.,  Limited,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. June  28,  1901.)  Action  by  Susan 
Keough,  as  administratrix,  etc.,  of  John 
Keongh,  deceased,  against  the  Albany  &  Troy 
Steamboat  Company,  Limited.  No  opinion. 
Judgment  and  order  unanimously  affirmed, 
with  costs. 


KEBNOCHAN  et  al..  Appellants,  r.  RUS- 
SKLL,  Respondent.  (City  Court  of  New  York, 
General  Term.  May,  1901.)  Appeal  from  an 
order  denying  a  motion  to  punish  the  defend- 
ant, a  judgment  debtor,  for  contempt.  William 
H.  Sage,  for  appellants.  Hoelljes  &  Sykes 
(Henry  Hoelljes,  of  counsel),  for  respondent. 

FITZSIMONS,  C.  J.  The  evidence  sub- 
mitted to  us  proves,  in  our  opinion,  that  the  de- 
fendant from  1880  to  1899  was  the  owner  of 
the  20  shares  of  stock  in  question.  In  1880 
he  deposited  them  as  collateral  security  for  a 
lonn  of  $1,000,  and  they  so  remained  until 
1899,  when,  said  loan  (which  had  meanwhile 
been  sued  upon  and  judgment  thereon  recov- 
ered), was  compromised  by  defendant  at  50  per 
cent,  and  was  paid  by  him  with  his  own 
check,  and  he  received  acquittance  therefor  and 
the  return  of  his  collateral.  During  the  period 
mentioned  he  also  received  the  dividends  paid 
upon-  said  stocks  at  the  rate  of  5  per  cent,  per 
annum.  The  judgment  herein  was  recovered 
in  June,  1888.  Not  being  paid,  the  usual  or- 
der for  defendant's  examination  In  supplemen- 
tary proceedings  was  issued  in  November,  1881. 
He  did  not  appear  upon  the  return  day,  and  in 
December,  1900,  an  order  was  obtained  to 
punish  him  for  contempt,  and  he,  upon  the  re- 
turn day  of  said  order,  was  ordered  to  submit 
to  examination.  Upon  such  examination  he 
claimed  to  have  no  property,,  and  swore  that 
for  the  80  years  just  passed  ne  owned  no  prop- 
erty. He  did  not  mention  the  shares  of  stock 
in  question,  which  were  then  worth  about  $1,- 
600.  No  mention  thereof  was  made  by  him 
until  after  the  examination  of  Mr.  Baker  as  a 
witness  in  such  proceedings,  and  who  was  the 
attorney  for  the  Judgment  creditor  in  the  |1,000 
loan  matter.  Then  the  defendant  for  the  first 
time  claimed  that  in  August,  1888,  he  made  a 


present  of  them  to  his  wlfe^  They  were  then 
in  the  hands  of  the  bank,  which  in  1880  loaned 
him  the  $1,000,  and  no  notice  of  such  transfer 
was  ever  sent  to  it.  He  also  continued  to  per- 
sonally receive  the  dividends  thereon,  as  be* 
fore  stated,  until  1899,  when  he  paid  said  debt 
and  received  from  the  bank  said  20  shares  ot 
stock.  We  are  convinced,  after  reading  care- 
fiUly  the  record  presented  to  us,  that  the  said 
alleged  gift  to  his  wife  is  a  mere  afterthought 
and  subterfuge,  intended  to  hinder  and  obstruct 
the  collection  of  this  judgment,  and,  if  possible, 
to  prevent  its  satisfaction.  We  think  he  should' 
be  punished  for  disposing  of  his  property  con- 
trary to  the  injunction  order.  The  order  ap- 
pealed from  must  be  reversed,  with  costs  and 
disbursements  of  this  appeal  to  appellants,  and 
the  judgment  debtor  is  hereby  adjudged  guilty 
of  contempt  and  fined  the  amount  of  the  judg- 
ment herein.  The  judgment  creditor  may  also 
have  any  other  relief  that  may  be  just  and 
proper  herein.  Order  reversed,  with  costs  to 
appellants,  and  judgment  debtor  adjudged  guil- 
ty of  contempt  and  fined  amount  of  judgment. 

O'DWYER,  J.,  concurs. 

HASOALL,  J.  I  dissent,  deeming  the  spe- 
cial term  right  in  its  order,  because  title  to 
the  property  was  still  in  dispute. 

KETCHAM,  Appellant,  v.  KETCHAM,  Re- 
spondent. (Supreme  Court,  Appellate  Division,' 
Second  Depaitment.  July  25,  1901.)  Action 
by  Emma  A.  Ketcham  against  Warren  A. 
Ketcham.  No  opinion.  Judgment  and  order 
affirmed,  without  costs. 


KEYSE3R  V.  MUTUAL  RESERVE  FUND 
lAFE  CO.  (Supreme  (3oiirt,  Appellate  Divi- 
sion, First  Department  Jane  7,  1901.)  Ac- 
tion by  Isaiah  Keyser  against  the  Mutual  Re- 
serve Fund  Life  Company.  No  opinion.  Mo- 
tion denied,  with  |10  costs. 

KINO.  Respondent,  v.  A.  H.  KINO  MFG. 
CO.,  Appellant.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  July  25,  1901.) 
Action  by  Beatrice  Presswood  King  against 
the  A.  R.  King  Manufacturing  Company.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 

KURTH  et  al..  Respondents,  t.  ORUBEIR  et 
al..  Appellants.  VSupreme  Coort,  Appellate  Di- 
vision, Second  Department  June  20,  1901.) 
Action  by  Augustus  Kurth,  as  administrator, 
and  another,  as  administratrix,  etc.,  of  Charles 
J.  Kurth,  deceased,  against  Abraham  Gruber 
and  another.  No  opinion.  Judgment  affirmed, 
with  costs. 

LAOS,  Respondent  ▼.  JAMES  BVERARD'S 

BHEWERIES,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department  Jnne 
20,  1901.)  Action  by  Jacob  M.  Lacs,  an  infant, 
by  Samuel  Lacs,  his  guardian  ad  litem,  against 
James  Everard's  Breweries.  No  opinion.  Mjd- 
tion  for  reargument  denied.  Motion  for  leave 
to  appeal  to  the  court  of  appeals  granted.  Sea 
70  N.  Y.  9upp.  672. 
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I^GB,  AppeBant,  T.  JACHSON  et  al.,  Be- 
Rpondents.  (Supfeme  Court,  ApD«lliita  OJTi- 
Bion,  First  DepartmeBt.  J^nne  7. 1601.)  A^ction 
hj  Louise  Lsn  a^inst  Bnuna  A.  Jackson  and 
another.  M.  FelteMteiii,  for  appellaat  F.  V. 
Mayfertb,  for  resDondeqta.  No  opinion.  Or- 
der affirmed,  with  $10  msta  and  diabursementa. 

LA  PBBASH,  AppeHant,  v.  NEW  lORK 
CEN^.  &  H.  R.  R.  00.,  RMpondent.  (Supreme 
Court.  Api>ellate  Diylsion,  Fouirth  Bepartment. 
June  19,  1901.)  Action  by  Peter  La  Prpaae 
against  the  Kew  Tork  Central  &  Hudson  Riv^r 
Railroad  Companr.  No  opinion.  Judgment  af- 
firmed, with  rosts. 

LASHEB,  Appellant  ▼.  CITY  OF  OLOV- 
ERSVILLB.  Reapondent  (Supreme  Court; 
Appellate  Diviaion,  Third  Department.  June 
28,  1901.)  Action  by  Seeley  Laaher  against  the 
city  of  GloTersville.  No  opinion.  Judgment 
unanimously  affirmed,  with  costs. 


LASHER,  Respondent,  t.  OITRRIE,  Appel- 
int.    (Supreme     Court,     Appellate     DiTisRm, 
Third  Department    June  28,  1901.)    Action  by 


Catharine  A.  Lasher  against  Albert  A.  Cilrrie. 
No  opinion.  Judgment  (68  N.  Y.  Supp.  845),  af- 
firmed, with  costs.  All  concur,  exc^t  PAR- 
KER, P.  Jn  who  dissenta. 

LECOXJR  V.  IMPORTERS'  ft  TRADBRS' 
NAT.  BANK.  (Supreme  Court  Appellate  Di- 
vision, First  Department  July  9,  1901.)  Ac- 
tion by  Aimee  R.  Lecour  against  the  Importers' 
ft  Traders'  National  Bank.  No  opinion.  Iilo- 
tion  denied,  with  $10  costs. 

LEDERER  t.  SIRE.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  JnUe  7, 
1901.)  Action  t>y  Oeorge  W.  Liederer  against 
HeniV  B.  Sire.  No  opinion.  Motion  granted, 
with  $10  costs. 

LEMBEROER,  Respondent  ▼.  WAI/TON, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion. First  Department.  July  9,  1901.)  Action 
by  Sigmnnd  Lemberger  against  David  S.  Wal- 
ton. C.  Oakes,  for  appellant.  F.  M.  Hill,  for 
respondent  No  opinion.  Judgment  affirmed, 
with  costs. 

LEVY,  Respondent,  v.  HANNBMAN,  Appel- 
lant (Supreme  Conrt,  Appellate  Division,  First 
Department  July  9,  l90l.)  Action  by  Pauline 
Levy,  an  inJFant  against  Louis  Hanneman.  H. 
W.  Bookstaver,  for  appellant.  O.  Horwits,  for 
respondent.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

LIEBBRMANN,  Appellant  v.  STRAUS,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Sectmd  Department  Jtme  14,  1901.)  Action 
by.  Paul  De  L.  Liebermann  against  Annie 
Straus,  formerly  doing  business  as  the  Straus 
Tire  Company.  No  opinion.  Interlocutory 
Judgment  affirmed,  with  costat 


LOGbLN  T.  8IMP90N  et  aL  (8iiprei» 
Court  AmieiUte  Division,  FVst  Departmoac 
Jq»e  14,  IfiOy  Action  by  William  J.  Lo-.-i 
against  Joan  O.  Simyfien  and  oAers.  Kb  •pu^ 
ion.    Motion  denied,  with  $10  ooata. 

IJdNO,  Respondent  t.  UHTOAl,  LJFR  INS. 
CO.,  Appellant  JSvpreme  Court  Appellate  Di- 
vision, FoBFth  Department.  Jone  19,  li>>i.> 
Aetien  by  WiUiam  Long  against  the  Mntnal 
Life  Insurance  Company. 

PER  CURIAM.  It  appearing  that  there  are 
not  four  members  of  the  fppeUate  divisioo  ic 
the  Fourth  department  qualified  to  ait  in  thi* 
case,  it  is  hereby  ordered  that  th^  case  be.  aiid 
is  hereby,  transfM'red  to  the  appellate  divisio-- 
of  the  Third  department  pursuant  to  the  re- 
quirements  of  section  2S1  of  the  Code  of  Civii 
Procedure. 

LOOMI8,  Respondent  t.  STISSSR.  Apr^.- 
lant  (Supreme  (3ourt  Appellate  Divisi<'3. 
Third  Department  .lune  i&,  1901.)  Action  by 
BIditb  A.  Xioomia  against  Margaret  Stisaer.  im- 
pleaded, etc. 

PER  CURIAM.  Jndgmeat  medified  by  atrik- 
itfg  therefrom  the  words  "and  the  estate  of 
Martin  Stisser,  deceased,"  in  that  part  there'>f 
directing  the  payment  of  any  deficiency  on  the 
note  of  the  plaintiS  existing  after  the  sale  «f 
the  premises  and  the  payment  of  the  proce-d-> 
thereof  as  provided  by  said  jndgntent,  and,  as 
modified,  affirmed,  withont  coits  to  either  party. 

LOUGHRAN,  R««pondent  ▼.  THIRD  AVE. 

R.  CO.,  AppeHant  (City  Court  of  New  Tork, 
General  Tehn.  May,  1901.)  Appeal  from  a 
Judgment  entered  upon  a  verdict  in  farw  of 
the  piflintlff.  HMdIy,  Lanterbaeli  ft  Jolui«.-4i 
OEdgar  M.  .Tohnson,  P.  J.  Rooney,  Henry  Si*^ 
grist,  Jr..  of  counsel),  for  appellant.  Kneeland. 
La  Fetra  ft  Glase  (Edward  B.  La  Petra.  of 
counsel),    for    respondent. 

PER  CURIAM.  Hie  Judgment  recovered 
herein  is  very  rrasonable  in  amount  and  sbor.M 
be  affirmed.  We  think  the  exceptions  taken 
to  the  judge's  charge  are  not  of  sufllclent  im- 
portance to  Justify  a  reversal  We  must  .i<- 
sume  that  the  Jury  only  allowed  plaintiff,  id 
their  verdict,  for  sums  of  rooney  actually  ex- 
pended by  hin.  He  haying  failed  to  show  th-i 
he  paid  a  substitute  while  sick,  of  course  th'. 
jury  made  bim  no  allowance  on  that  account. 
The  judge's  charge  upon  that  point  simply  in- 
structed them  to  repay  him  for  any  sum  so  ex- 
pended, if  he  spent  any  in  that  way.  This  was 
not  error,  and,  we  think,  in  no  wiae  affectt^] 
the  verdict  Of.  the  Jury.  Judgment  affirmed, 
with   costs. 

O'DWYKR,  J.,  concurs. 

HASCALL,  J.  (dissenting).  It  seems  to  me 
that  the  verdict  has  not  anffldoit  rapport  in  tin 
evidence. 

In  K  LOWB.  (Snpreme  Omrt  Apnellate  Di- 
vision, Second  Department.  June  14,  1901.1 
In  the  matter  of  the  application  of  Thomas  0. 
Lows  for  license  to  practice  as  attora«y  aad 
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counselor  at  Imw  In  the  courts  of  this  state 
without  ezaminatloii.  No  opinion.  AppUcatioa 
gtanted.  

LOWRT,  Respondent,  v.  BRYANT,  Appel- 
lint  (Supreme  Court,  Appellate  Division, 
Third  Department.  June  28,  1901.)  Action  bj 
Jane  Lowry  against  Martha  Bryant.  No  opin- 
ion. Judgment  and  order  unanimously  affirm- 
ed, with  costs. 

L.UMBARD,  Appellant,  ▼.  GRANT  et  aL, 
Itei^pondents.  (Supreme  Court,  Appellate  Divi- 
sion. First  Department  June  7, 1901.)  Action 
b.r  Joseph  E.  L>umbard  against  Louis  J.  Grant 
and  another.  E.  L.  Mooney,  (or  appellant.  D. 
Kmery,  (or  respondents.  No  opinion.  Order 
(71  N.  Y.  Snpp.  459)  affirmed,  with  910  costa 
and  disbursements. 

McCarthy.  AppellantTv.  CITY  OF  TBOY, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  June  28,  1901.)  Ac- 
tion by  Margaret  McCarthy  against  the  city 
o(  Troy.  No  opinion.  Judgment  unanimously 
affirmed,  with  costs. 

McCULLOUGH,  Respondent  v.  METRO- 
POLITAN ST.  RY.  CO.,  Appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment. July  25,  1901.)  Action  by  Matthew 
McCnllongh  against  the  Metropolitan  Street 
Railway  Company.  No  opinion.  Judgment 
and   order  unanimously  affirmed,  with  costs. 


McDERMOTT  v.  FURNACEVILLE  IRON 
CO.  (Supreme  Court  Appellate  Division, 
Fourth  Department.  June  19,  1801.)  Action 
by  .Ann  McDermott,  as  administratrli;  etc., 
against  the  Furnacevllle  Iron  Company.  No 
opinion.  Motion  for  reargument  denied,  with 
$10  costs.  Motion  for  leave  to  appeal  to  the 
<f>iii't  of  appeals  denied.  See  70  N.  Y.  Supp. 
1142.  

MacEVITT,  Respondent,  v.  Maass,  Appel- 
lant (Supreme  Conrt,  Appellate  Division,  Sec- 
ond Department.  June  20,  19010  Action  by 
Jobp  CX  MacEivitt  against  G.  Henry  Maass. 
No  opinion.  Motion  to  dismiss  appeal  denied, 
with  $10  costs. 

McGUIRB,  Respondent  ▼.  COWSY,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  July  25,  1901.)  Action  by 
James  McGuire  against  William  J.  Corey,  as 
president,  etc.  No  opinion.  Judgment  and  ot- 
-der  affirmed,  with  costs. 

McKEB  LAND  &  IMPROVEMENT  CO.  OP 
K0CHB:STBR,  N.  Y.,  Appellant  v.  WIL- 
LIAMS, City  Treasurer,  Respondent  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment July  23,  1901.)  Action  by  the  Me- 
Kee  Land  &  Improvement  Company  of  Roch- 
ester, N.  Y.,  against  Samuel  B.  Williams,  treas- 
urer of  the  city  of  Rochester.  No  opinion. 
Judgment  (51  N.  Y.  Supp.  .3!H»  affirmed,  with 
costs,  upon  opinion  of  DUNWELL,  J.,  ddlrered 
at  special  term. 


McMORRAN.  Respondent,  t.  SOHBNCK, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
•Ion,  Second  Department  July  25,  1901.)  Ac- 
tion by  Fred  McMorran  against  Amelia 
Schenck.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

McPHAIL,  Appellant,  v.  CUBRAN,  Be- 
spondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  20,  1901.)  Ac- 
tion by  Leonard  C.  McPhail  against  John  Our- 
ran.  No  opinion.  Order  affirmed,  with  $10 
costs,  and  disbnrsements. 


MAGIONCALDO,  Appellant  v.  MAGION- 
CALDO,  Respondent  ^upreme  Oourt  Appel- 
late Division,  First  Department  June  7, 
1901.)  Action  by  Caterina  Manoncaldo  against 
Michele  Magioncaldo.  N.  L.  Keach,  for  appel- 
lant J.  Palmieri,  (or  respondent  No  opin- 
ion.   Judgment  affirmed,  with  costs. 


MAHON,  Appellant  v.  MAHON,  Respond- 
ent (Supreme  Court  Appellate  Division,  Sec- 
ond Department.  June  20,  1901.)  Action  by 
Rebecca  Ij.  F.  Mahon  against  William  A.  Ma- 
hon.  No  opinion.  Judgment  affirmed  by  de- 
fault, with  coats. 

MAND  et  al.,  Appellants,  r.  MOONEY,  Re- 
spondent. (Supreme  Court  Appellate  Division, 
l<"1rst  Department.  June  7,  iSOl.)  Action  by 
Louis  Mand  and  another  against  Hester  E. 
Mooney.  T.  A.  McKedsell,  for  appellants.  No 
opinion.    Order  affirmed,  without  costs. 


MAI'BS,  Reimondent  v.  UNION  RY.  CO.  OF 
NEW  YORE  CuTY,  Appellant  (Supreme  C!ourt 
Appellate  Division,  Second  Department  July 
25.  1901.)  Action  ^  Gilbert  E.  Mapes  against 
the  Union  Railway  Company  of  New  York  (!!ity. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs. 


MARGOLIES,  Respondent,  ▼.  ERNST,  Ap- 
pellant. (City  Court  of  New  York,  General 
Term.  April,  1901.)  Action  by  Peric  Margoliea 
against  Max  Ernst  Appeal  from  a  judgment 
entered  on  a  verdict  in  favor  of  plaintiff.  Hor- 
witz  &  Samuels  (S.  IJvingston  Samuels,  of 
counsel),  for  appellant.  Moses  Feltensteln,  for 
respondent.  No  opinion.  Judgment  affirmed, 
with   costs. 


MASON  et  aL  v.  WEST  et  al.  (Supreme 
Court,  ApppIIate  Division,  Fourth  Department 
June  11,  1901.)  Action  by  CTiarles  H.  Mason 
and  another  against  Cornelia  I.  West  and  an- 
other. No  opinion.  Motion  for  leave  to  appeal 
to  the  court  of  appeals  denied,  with  $10  costs. 

MAY,  Respondent  ▼■  McKINNON,  Appellant 
(Supreme  Court  Appellate  Division,  Blrat  De- 
partment. June  7,  1901.)  Action  by  G.  Cutler 
May  agninst  John  A.  McKinnon.  C.  W.  Zar- 
ing,  for  appellant.  R.  R.  Billington,  for  _re- 
Kpoudent.  No  minion.  Order  affirmed,  with 
$10  costs  and  disbursementa. 
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MAT  et  al.,  RespondentB,  ▼.  KOCK.  Appel- 
lant (Supreme  Court,  Appellate  Divisioii,  Sec- 
ond Department.  July  26,  1901.)  Action  by 
Nathan  May  and  others  against  Mathew  Rock. 
No  opinion.  Judfonent  of  the  municipal  conrt 
ainrmed,  with  cost*. 


MERRITT  et  al..  Respondents,  v.  MBRRITT, 
Appellant.  (Supreme  Ourt,  Appellate  Diyision, 
First  Department.  June  7,  1901.)  Action  by 
Helen  S.  Merritt  and  another  against  John  Mer^ 
ritt,  as  executor.  D.  Wilmot,  for  appellant. 
D.  McCnrdy,  for  respondents.  No  opinion. 
Judgment  (66  N.  Y.  Supp.  123)  affirmed,  with 
costs,  on  the  opinion  of  the  court  below. 


MEryER  et  al.,  Respondents,  ▼.  ROWLEY 
et  r1..  AppellantR.  (Supreme  CJonrt,  Appellate 
Diyision,  First  Department.  July  9,  IflOlj)  Ac- 
tion by  Gerson  Meyer  and  others  against  Thom- 
as Rowley  and  onother.  A.  E.  Enstace.  for  ap- 
pellants. B.  Tuska,  for  respondents.  No  opin- 
ion. Order  affirmed,  with  |10  costs  and  dis- 
bursements. 

L.AUGHLIN,  J.,  dissenta. 

MIKLES,  Appellant,  v.  HAWKINS,  Re- 
spondent. (Supreme  Court,  Appellate  Dlvlsioo, 
Siecond  Denprtment.  June  20,  1901.)  Action  by 
James  Miktes  against  Moses  Hawkins.  No 
opinion.  Motion  for  reargument  denied.  See  89 
N.   Y.  Supp.  567. 

MIIJ)ENBERG.  Appellant,  y.  JAMES  et  aJ., 
Respondents.  (Supreme  Oourt,  Appellate  Divi- 
sion. First  Department.  June  7,  1901.)  Action 
b.y  Samuel  H.  Mlldenherg  against  Darwin  R. 
James  and  others.  E.  H.  Benn,  for  appellant. 
A.  H.  Baldwin,  for  respondents.  No  opinion. 
Judgment  (66  N.  Y.  Supp.  77)  affirmed,  with 
costs. 


In  re  MILLEHt.  (Supreme  Court,  Appellate 
Diyision,  First  Dqiartment.  June  14,  1901.) 
In  the  matter  of  Joseph  Miller,  deceased.  No 
opinion.  Upon  payment  of  $50,  default  (H>ened 
and  motion  to  dismiss  denied;  otherwise,  mo- 
tion granted. 

MOLLENH.\UER,  Respondent,  t.  MOLLEN- 
HAUER.  Appellant.  (Supreme  Court,  Appellate 
Division.  Second  Department.  July  25,  1901.) 
Action  by  .John  William  Mollenhauer  against 
Julia  M.  Mollenhauer.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 


MONTGOMERY.  Appellant,  y.  BLOOMING- 
DALE  et  si..  Rpspondents.  (Supreme  Court, 
Appellate  Division,  First  Department.  June  7, 
19()1.)  Action  by  Jennie  M.  Montgomery  against 
Lyman  G.  Bloomincrdale  and  others.  J.  J. 
O'Connell,  for  appellant.  R.  Thome,  for  re- 
spondents. No  opinion.  Jndfoiient  affirmed, 
with  costs,  on  authority  of  Montgomery  v. 
Bloomingdale,  34  App.  DIv.  375,  54  N.  Y.  Supp. 
329. 

HATCH.  3„  dissents. 


MORRIS  T.  NEW  YORK  EL.  R.  CO.  Me- 
GOVERN  V.  SAME.  (Supreme  Court.  Ajm;- 
•late  Division,  First  Department.  June  7,  iflpl.' 
Actions  by  Arthur  R.  Morris  and  by  Gecrcr 
McGovem  against  the  New  York  Elevated  Rail- 
road (Company.  No  opinion.  If  the  plaintiSs 
are  not  willing  to  acciept  the  modifications  is 
these  cases  (69  N.  Y.  Supp.  1139,  1140>.  orden 
for  reversal  and  new  trial  will  be  entered. 

MORRIS,  Respondent,  v.  SCHMITT.  Amel- 
lant  (Supreme  Court  Appellate  Division,  se:- 
ond  Department  July  ZS,  1901.)  Action  by 
Andrew  Morris  against  Elizabeth  Scfamitt  N« 
opinion.    Jnd^eot  affirmed,  with  coats. 


MORRISON  T.  MANHATTAN  RX.  CO.  et 
al.  (Supreme  Court,  Appellate  Diyision,  First 
Department.  June  7.  1901.)  Action  by  Ed- 
ward A.  Morrison  against  the  Manhattan  Rail- 
way Comi>nny  and  others.  No  opinion.  Moti<n 
denied,   with  $10  costs. 

MORRISON   T.    METROPOLITAN    EL.   R. 

CO.  (Supreme  Court.  Appellate  Division.  First 
Department.  May  24,  1901.)  Action  by  Ed- 
ward A.  Morrison  against  the  MetropoUtio 
Elevated  Railroad  Company.  No  opinioo.  See 
memorandum  for  counsel. 

MULL,  Respondent  v.  INOALLS  et  aL.  Ap- 
pellants. (Supreme  Court,  Appellate  Divisioo. 
Third  Department  June  28,  1801.)  AcUoo  by 
Jennie  Mull  against  Charles  O.  Ing-alls  and  A. 
S.  McClintock.  No  opinion.  Judgment  (62  X. 
Y.  Supp.  830)  affirmed,  with  costs. 


MURDOCH  et  al..  Appellants.  ▼.  DANSOX. 
Respondent.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  June  7,  1901.)  Ac- 
tion by  John  Murdoch  and  another  against  Ed- 
ward S.  Danson,  Jr.  N.  Zabriskie,  for  appel- 
lants. W.  Eidman,  for  respondent.  No  opinion. 
Order  affirmed,  with  |10  costs  and  disburse- 
ments. 

MURPHY  T.  SYRACUSE  RAPID  TRANS- 
IT R.  CO.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  June  19,  1901.)  .\c- 
tion  by  Mary  B.  Murphy  against  the  Syracu<» 
Rapid  Transit  Railroad  Company.  Mo  opinion. 
Motion  for  reargument  denied,  with  $10  co!:!<. 
Motion  for  leave  to  appeal  to  the  court  of  ap- 
peals denied. 

MURPHY,  Appellant  ▼.  WALSH  et  al..  Re- 
spondents, ^upreme  Court,  Api>ellate  Divi- 
sion.  Second  Department.  July  25,  1901. t  mic- 
tion by  Margaret  M.  Murphy  against  Elizabeth 
Walsh  and  others.  No  opinion.  Order  affirm- 
ed, with  $10  costs  and  disbursements. 

NADELMAN  et  al.,  Respondente,  r.  PICH- 
EL  et  al..  Appellants.  (City  Court  of  New 
York,  General  Term.  May,  1901.)  App^ 
from  a  judgment  entered  on  a  verdict  in  favor 
of  the  plaintifts,  and  from  an  order  denying  a 
motion  for  a  new  trial.     Joel  Krone   ((jeurce 
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'.  Galinger,  of  coonsel),  for  appellants.  Jacob 
a.rka.  for  respondents. 

PBR  CURIAM.  Xtere  U  no  certificate  or 
atement  that  the  case  contains  all  the  evi- 
;i:ic«.  We  are  therefore  limited  npon  this 
>pcal  to  an  examination  of  the  exceptions  tak- 
X  by  the  appellants  during  the  trial.  After 
le  plaintiffs  had  opened  their  case  to  the  jury, 
le  following  proceeding  was  had:  "Defend- 
ats'  Counsd:  I  would  like  to  ask  the  attor- 
»y  for  the  plaintiffs  to  elect  oo  what  cause  of 
?tion  he  desires  to  proceed.  It  is  pretty  hard 
»  tell  '\vhether  he  proceeds  for  work,  labor,  and 
irvices,  or  for  damages.  (Motion  denied.  Ex- 
^ption.)"  Assuming  this  to  be  a  request,  or 
>  be  a  motion  in  the  defendants'  behalf  to 
ompel  the  plaintiffs  to  select  which  of  two 
onfiicting  causes  of  action  they  would  try,  an 
xamination  of  the  complaint  shows  clearly 
bat  but  one  cause  of  action  is  alleged  therein. 
The  plaintiffs  allege  the  contract,  their  per- 
ormanee  and  readiness  to  perform,  and  defend- 
nts'  refusal  to  accept,  and  this  is  coupled  with 
.  general  allegation  of  damage.  The  only  other 
'xception  taken  is  to  be  found  at  folio  39  of 
he  case  on  appeal,  and  it  appears  that  the  ob- 
ection  was  made  after  the  question  was  an- 
tivered,  and  the  grounds  of  the  objection  are 
lot  stated.  If,  nowever,  the  exceptions  did 
jresent  the  question  properly  for  roTiew,  theij 
kbe  evidence,  we  hold,  was  competent  on  the 
luestion  of  damages.  Plaintiffs  were  entitled 
Lo  recover  under  the  contract,  if  anything,  for 
the  finished  trays,  $1.00,  and  that  is  all  they 
did  recover.  The  question  of  profit  thereon  is 
immaterial.  Judgment  and  order  appealed 
from  affirmed,  with  costs. 


In  re  NASSAU  HLBCTRIO  R.  OO.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. July  25.  1901.)  In  the  matter  of 
the  application  of  the  Nassau  Electric  Railroad 
Company  for  the  appointment  of  commissioners 
as  to  Union  street,  etc.  No  opinion.  The  dis- 
allowance of  the  item  for  preparing  case  on 
appeal  to  the  court  of  appeals  affirmed.  The 
item  for  printing  cases  for  the  court  of  appeals 
must  be  retaxed  on  the  basis  of  what  it  would 
have  cost  to  print  the  necessary  number  of  pa- 
pers on  appeal  for  use  in  the  court  of  appeals 
at  that  time. 

NATIONAL  BANK  OF  REPUBLia  Re- 
spondent, V.  OSBORNE,  Appellant  (Supreme 
Court.  Appellate  Division.  Mrst  Department. 
July  0,  1001.)  Action  by  the  National  Bank  of 
the  Republic  against  W.  Russel  Osborne,  ad- 
minKiator.  H.  Aplington,  for  appellant.  G. 
S.  Hastings,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs. 

NAUL  et  al..  Appellants,  ▼.  NAUL  et  al., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department  June  14,  1901.)  Ac- 
tion by  Eliza  W.  Naul  and  others  against  Henry 
S.  Naul  and  others.  No  opinion.  Motion 
granted.  Order  resettled.  See  66  N.  X.  Supp. 
447,  and  70  N.  Y.  Supp.  114o. 


NEIAL  et  al.  v.  BRO\FN  et  aL  (Supreme 
Court,  Special  Term,  Onondaga  0>unty.  March, 
1901.)  Action  to  foreclose  a  mortgage.  C.  W. 
Andrews,  for  plaintiffs.  J.  W.  Shea,  for  de- 
fendants. 

HISCOCK,  J.  Plaintiffs  are  entitied  to  the 
relief  demanded  in  their  complaint  upon  the 
grounds:  (1)  The  conveyance  executed  by  de- 
fendants to  plaintiffs  September  21,  1899,  was 
a  mortgage.  See  Mooney  v.  Byrne,  163  N.  Y. 
SC,  57  N.  E.  163.  (2)  No  agreement  was 
made  by  or  in  behalf  of  plaintiffs,  as  claimed 
by  defendants,  subsequent  to  the  execution  of 
said  conveyance,  that  the  premises  thereby 
conveyed  should  be  kept  and  accepted  by  plain- 
tiffs in  payment  and  satisfaction  of  their  in- 
debtedness against  defendants  thereby  secured. 
The  acts  performed  by  plaintiffs  in  the  way  of 
collecting  rents,  etc.,  were  properly  and  natu- 
rally performed  by  them  under  the  circumstan- 
ces as  mortgagees.  (3)  No  demand  was  neces- 
sary before  the  commencement  of  the  action. 
Finch  V.  Skilton,  79  Hun,  531.  29  N.  Y.  Supp. 
925 ;  Wheeler  v.  Warner,  47  N.  Y.  619,  7  Am. 
Rep.  478.  (4)  The  action  commenced  by  the 
defendant  Florence  L.  Brown  against  these 
plaintiffs  is  not  a  bar  to  this  action.  Brown  v. 
Gallaudet,  80  N.  Y.  413;  Fruit  Jar  Co.  v.  Wis- 
ner,  38  App.  Div.  369,  66  N.  Y.  Supp;  723.  The 
plaintiffs  could  not  obtain  in  that  action,  to 
which  the  other  defendant  herein  was  not  a 
party,  the  relief  demanded  in  this  action. 
Judgment  for  plaintiffs. 


NEAL  et  al.,  Respondents,  ▼.  BROWN  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  June  19,  1901J  Ac- 
tion by  William  H.  Neat  and  others  against 
Florence  L.  Brown  and  others.  No  opinion. 
Judgment  affirmed,  with  costs. 


NEWOOMB,  Appellant,  t.  MILLER  SALV- 
AGE CO.,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  14, 
1001.)  Action  by  Frank  H.  Newcomb  against 
the  Miller  Salvage  Company.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 


NEW  YORK  CO-OP.  ASS'N  t.  BRENNAN 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  July  9,  1901.)  Action  by 
the  New  York  Oo-operntive  Association  against 
Theresa  Brennan  and  others.  No  opinion. 
Motion  denied,  with  $10  costs. 


NONES.  Respondent,  r.  EMANUEL,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  First 
Department.  June  7,  1901.)  Action  by  George 
W.  Nones  against  Armida  Emanuel,  implead- 
ed. G.  B.  Class,  for  roKpondent.  No  opinion. 
Order  affirmed,  with  $10  costs,  and  disburse- 
ments. 


NORTH.    Respondent   v.    TAYLOR    et   al., 

Appellants.      (Supreme   (3onrt   Appellate   Divi- 
sion, Third  Department.    June  2ii.  1901.)    Ac- 
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tion  hy  Julius  B.  North,  as  trustee,  etc.,  against 
Delbert  A.  Tajlor  and  another. 

PEB  CURIAM.  Order  (70  N.  Y.  Supp.  339) 
modified,  80  as  to  read  as  follows:  "So  much 
of  the  judgment  as  entitles  the  plaintiff  to  re- 
cover the  sum  of  ^70  against  the  defendant 
Elisabeth  Fish,  and  so  much  thereof  as  enti- 
tles the  plaintiff  to  recover  $1,141.60  against 
the  defendants  Cora  A.  Taylor  and  HowlaU'd 
Fish,  reversed  on  the  law  and  facts,  with  costs 
of  this  appeal,  and  without  costs  in  the  court 
below,  and  snch  judgment  in  all  other  respects 
is  nnanimouslr  affirmed,  with  coats." 


0'BRIB}N,  Respondent,  v.  BAKER,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department  June  21,  1901.)  Action  bj 
John  P.  O'Brien,  as  testamentary  administra- 
tor, etc.,  against  James  A.  Baker.  W.  B. 
Hornblower,  for  appellant.  J.  T.  Davies,  for 
respondent.    No  opinion.    Reargument  ordered. 

O'BRIEN,  Respondent,  v.  (MlVANAGH  et 
'  al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  21,  1901.)  Ac- 
tion by  Miles  M.  O'Brien,  as  trustee,  against 
Lillian  G.  Oavanagh  and  another.  W.  O. 
Camj^bell.  for  appellants.  M.  Weinman,  for 
respondent.  No  opinion.  Order  aflSrmed,  with 
$10  costs  and  disbursements. 


OSTRANDHR,  Appellant,  v.  MKl'BR  et  al., 
Respondents,  ^upreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  June  11,  1901.) 
Action  by  Peter  M.  Ostrander,  as  executor, 
etc.,  against  Lnda  May  Meter  and  others.  No 
opinion.  That  part  of  the  decree  of  the  sur- 
rogate's court  appealed  from  affirmed,  with 
costs  against  the  ap'pellant  personally. 

PATCHEN,  Appellant,  v.  SCHIFFER- 
DECKER,  Sheriff,  Respondent.  (Supreme 
Court,  Appellate  Division,  Tliird  Department. 
June  28,  1901.)  Action  by  Francelia  O.  Patch- 
en  against  Charles  F.  Schifferdecker,  as  sher- 
iff, etc.  No  opinion.  Interlocutory  judgment 
affirmed,  with  costs. 


PELL  V.  McKAY.  (Supreme  Court,  Appel- 
late Division,  First  Department,  irme  14, 
1001.)  Action  by  Ogden  P.  Pell  against  Na- 
thaniel McKay.  No  opinion.  Motion  granted, 
with  $10  costs. 

PEOPLE,  Plaintiff,  v.  COON,  Defendant. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  June  4,  1901.)  Proceeding  by 
tiie  people  of  the  state  of  New  York  against 
Peter  J.  Coon. 

PISR  CURIAM.  Defendant's  exceptions 
overruled,  motion  for  a  new  trial  denied,  and 
judgment  ordered  on  the  verdict,  with  costs, 
on  authority  of  People  v.  Woodbeck,  55  A  pp. 
Div.  27T,  67  N.  Y.  Supp.  38,  and  People  v. 
Spees,  18  App.  Div.  617,  46  N.  Y.  Supp.  W6. 


PEOPLE,  Respondent,  t.  GERHAKI>T.  Ap- 
pellant. (Supreme  Court,  Appellate  LKTiu-jc, 
Third  Department.  June  28,  1901.)  Proce«.i- 
ing  by  t&B  people  of  the  state  of  New  York 
against  Jacob  Gerhardt.  No  opinion,  lads- 
ment  of  conviction  nnanimously  affirmed. 


PEOPLE,  Respondent,  v.  GLEN,  AppeDsEt. 
(Supreme  Court,  Appellate  Division.  Fooith  De- 
partment. June  11,  1901.)  Proceeding  bj-  the 
people  of  the  state  of  New  York  acainst  'Wil- 
liam  J.  Glen. 

PER  CURIAM.    This  conrt  declines  to  cm- 

sider  the  appeal  in  this  case  npon  the  giouod, 
first,  that  the  record  contains  no  prmer  jodi;- 
raent  roll,  as  required  by  section  4^  of  the 
Code  of  Criminal  Procedure,  and  for  tlie  foi^ 
ther  reason  that  the  order  of  Mardi  18.  1901. 
does  not  specify  the  grounds  or  papers  npoo 
which  said  order  was  granted. 

PEOPLE  V.  .HENDERSON.  (Supreme  Cooit. 
Ajmellate  Division,  First  Department.  Jane  2L 
IGul.)  Proceeding  by  the  people  of  the  state 
of  New  York  against  Henry  C.  Henderson.  Xu 
opinioo.    Motion  denied. 


PEOPLE,  Respondent,  v.  JAMMES.  Ajmei- 
I'ant.  (Supreme  Court,  Appellate  Division.  First 
Department.  July  9,  1901.)  Proceeding  by  the 
people  of  the  state  of  New  Yoric  against  Al- 
berta F.  Jammes.  D.  Rnmsey,  for  appellant.  C 
B.  Le  Barbier,  for  the  Peoid*.  No  opinion. 
Judgment  affirmed. 

PEOPLE,  Respondent,  ▼.  McGRAW.  Appel- 
lant. (Snpreme  Ooort,  Appellate  Divisiora.  Fonrtli 
Deportment.  June  19,  1901.)  Proceeding  by 
the  people  of  the  state  of  New  York  aRainn 
John  McGraw,  .Tr.  No  opinion.  Ai^eal  dis- 
missed under  general  rule  39. 

PEOPLE.  Re^mndent,  t.  SHEWMAN.  Xp- 
pelUnt.  (Supreme  Court,  Appellate  Divisioa. 
Fourth  Department  June  4,  1901.)  I*roc«^- 
ing  by  the  t>eople  of  the  state  of  New  York 
against  John  Shewman.  No  opinion.  Judg- 
ment and  conviction,  and  order  denying  motiaa 
for  new  trial,  affirmed,  and  case  remitted  to 
connty  court,  pursuant  to  sectirai  &47  of  the 
Code  of  Oriminal  Procedure. 


PEOPLE  ex  rel.  ALLEN  et  at.,  Appenants. 
V.  HA6AN,  Warden,  Respondent  (Sopreme 
Conrt  Appellate  Division,  First  Department 
July  9,  1901.)  Proceeding  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  Tfaeodcxe 
Allen  and  others,  against  James  J.  Hagan. 
warden,  etc.  J.  R.  Dos  Passoe,  for  appellaoa. 
No  opinion.    Order  affirmed,  with  costs. 


PEOPLE  ex  rd.  AMERICAN  FIRE  INS, 
CO.,  Appellant,  v.  FBITNER  et  al..  Respond- 
ents.   (Supreme  Court,  Appellate  Division,  First 


Digitized  by 


Google 


IIXMQBA.ND0H  DBOISIONS. 


1145 


PMtncnt  Jvfy  9,  1801.)  Proceeding  by  the 
iple  of  the  atate  of  New  York,  on  the  relation 

the  American  Fire  Insurance  Company, 
aimt  miomas  L.  Feitner  and  other*.  U.  S. 
etnsler.  for  appellant.  James  H.  Ward,  for 
ipondeata.  No  opinion.  Order  affirmed,  with 
rt«.  on   authority  of  People. v.  Davenport,  91 

Y.  574,  and  People  t.  Feitner,  16«  N.  Y. 
8.  50  N.  E.  731. 

PKOPLE  ex  reL  ATEONa,  Appelant,  t. 
TY  OF  BUFFALO  et  al..  Respondents.  (Su- 
fme  Court,  Appellate  Dlyision,  Fourth  De- 
rtment.  July  23,  1901.)  Proceeding  by  tie 
opie  of  the  state  of  New  York,  on  the  relation 
Charles  Atkins,  against  the  city  of  Buffalo 
d  others.  No  opinion.  Order  (68  N.  Y.  Supp. 
0)  affirmed,  nith^SO  costs  and  disbursements, 
ion  opinion  of  Kruse,  J.,  delivered  at  spe- 
ll term. 


PBOPIJE  ex  rel.  BQLLES,  Appellant,  v. 
3RK  et  al.,  Bespcmdents.  (Supreme  Court, 
[>pellate  Division,  First  Department.  June  7, 
01.)  Proceeding  by  the  people  of  the  state  of 
ew  York,  on  the  relation  of  Frank  BoUes, 
:ainst  Bernard  J.  York  and  others.  G.  H. 
nice,  for  appellant  T.  Farley,  for  respond- 
its.  No  opinion.  Writ  dismissed  and  proceed- 
gs  afflrmed,  with  costs. 


PEOPL.B  ex  reL  BRIEHOF  v.  GRANT  et  al. 
lopreme  Court,  Appellate  Divlsioit,  First  De- 
irtroent.  July  8,  1001.)  Proceedmg  by  the 
K>ple  of  the  state  of  New  York,  on  the  rela- 
on  of  Aug.  Brieliof,  against  Fred  D.  Grant 
iid  others.  W.  J.  Walsh,  for  relator.  No  opin- 
n.  Writ  dismissed  and  proceedings  affirmed, 
ith  costs. 


PEOPLE  ex  rel.  BROADWAY  REALTY 
O.  v.  FEITNER  et  aL  (Supreme  Court,  Ap- 
ellate Division,  First  Department.  June  7, 
ttOl.)  Proceeding  by  the  people  of  the  state 
t  New  York,  on  the  relation  of  the  Broadway 
:ealty  Company,  against  Thomas  L.  Feitner 
od  other*.  No  opinion.  Motion  granted.  Quos- 
on  certified  as  stated  in  memorandum. 


PEOPLE  ex  rel.  CITY  OF  ROCHESTER  ▼. 
)E  WITT  et  al..  Assessors.  (Supreme  Court, 
ippellate  Division,  Fourth  Department  June 
9,  IdOl.)  Proceedtag  by  the  people  of  the 
tate  of  New  York,  on  the  relation  of  the  city 
f  Rochester,  against  George  A.  De  Witt  and 
thers,  assessoBE  of  the  town  of  Henrietta,  etc. 

PER  CURIAM.  Costs  on  appeal  to  appellate 
livision  allowed  in  accordance  with  the  rule 
»id  down  In  People  v.  Pratt.  86  Hun,  578,  21 
}.  Y.  Supp.  863,  afflrmed  1.S8  N.  Y.  6S6,  34  N. 
i.  513.  Order  to  be  settled  before  Mr.  Justice 
¥ILLIAMS  upon  one  day's  notice. 

PEOPLE  ex  reL  CITY  OF  ROOHBXSTER  t. 
)LMSTEAD     M    aL,    Assessors.     SAME    t. 


SMITH  et  al.,  Assessors.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  June  19, 
1901.)  Proceedings  by  the  people  of  the  state> 
of  New  York,  on  the  relation  of  the  city  of 
Rochester,  against  George  Olmstead  and  ouiers, 
ussesRors  of  the  town  of  West  Bloomfield,  and 
against  Hiram  Smith  and  others,  assessors  of 
the  town  of  Brighton. 

PER  CURIA><.  Appeals  dismissed.  Costa 
on  appeal  to  appellate  division  allowed  in  ac> 
cordance  with  the  rule  laid  down  in  Pewie 
V.  Pratt.  60  Hun,  678,  21  N.  Y.  Supp.  863,  af- 
flimed  138  N.  Y.  666,  34  N.  E.  613.  Orders  to 
be  settled  before  Mr.  Justice  WILUAMS  upon 
one   day's  notice. 

PEOPLE  ex  rel.  CONLBY,  Appellant  v. 
CONSTABLE,  Superintendent  of  Bmldlnga,  Re- 
spondent. (Supreme  Court  Araellate  Division, 
l^lrst  Department.  July  9,  1901.)  Proceeding 
by  the  people  of  the  state  of  New  York,  on  the 
relation  of  J.  B.  Conley,  against  Stevenson 
Constable,  superintendent  of  nuildiags.  L.  J. 
Grant,  for  appellant  C.  J.  McCatterty,  for  re- 
spondent. No  <mlnlon.  Order  afflrmed,  wiUi 
f  10  costs  and  disbnrsements. 


PEOPLE  ex  reL  DAVIS,  Appellant  v.  FEIT- 
NER et  al.,  Respondents.  (Supreme  Court  Ap- 
?ellate  Division,  First  Department.  June  21, 
901.)  Proceeding  by  the  people  of  the  state 
of  New  York,  on  the  relation  of  Mark  Davis, 
against  Thomas  L.  Feitner  and  others.  T. 
Sutre,  for  appellant.  A.  T.  Campbell,  for  re- 
spondents. No  opinion.  Order  (69  N.  Y.  Supp. 
798)  affirmed,  with- costs. 

PEOPyS  ex  rel.  FOLEY,  Respondent  v. 
FEndfER  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  t^rst  Department  July  9, 
VSOl.)  Proceeding  by  the  people  of  the  state  of 
New  York,  on  the  relation  of  Aggie  C.  Foley, 
against  Thomas  L.  Feitner  and  others.  Jamea 
M.  Ward,  for  appellant*.  F.  G.  Wild,  for  re- 
spondent No  opinion.  Order  afflrmed,  with 
costs.  ' 

PEOPLE  ex  r«L  GRADY  v.  KSOX  et  al. 
(Rnpreme  Court,  Appellate  Division,  BHrst  De- 
partment. July  9,  1001.)  Proceeding  by  the 
people  of  the  atate  of  New  York,  on  the  rela- 
tion of  Denis  Grady,  against  Charles  H.  Knox 
and  otheta.  No  opinion.  Motion  denied,  with 
?10  costs.  

PEOPLE  ex  rel.  GRAHAM  ▼.  GUILFOYLE, 
Building  Oom'r.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  July  26,  1901.) 
Proceeding  by  the  people  of  the  state  of  New 
York,  on  the  relation  of  James  Graham,  against 
John  Guilfoyle,  as  commissioner  of  buildings 
for  the  borough  of  Brooklyn.  No  opinion.  Or- 
der afflrmed,  with  ^0  costs  and  disbursements. 

PEOPLE  ex  rri.  HUSSEY  v.  ROOSEVELT 
et  aL  (Supreme  Court,  Appellate  Division,  First 
Department     June  21,   1901.)     Proceeding  by 
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the  people  of  the  state  of  New  Tork,  on  the 
lelation  of  Ambroee  W.  Hassey,  against  Theo- 
dore Roosevelt  and  others.  A.  L.  Martin,  for 
relator.  T.  Farley,  for  respondents.  No  opin- 
ion. Writ  dismissed  and  proceedings  afBrmed, 
with  costs. 
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CoQrt,  Appellate  tHrislon,  Second  Deputmol 
June  20,  lUOl.)  Proceeding  by  the  people  il 
the  state  of  New  fork,  on  the  relation  U 
Frank  B.  Weyant,  against  Henry  S.  Wejuj 
and  Lizzie  Weyant.  No  opinion.  Order  of  utj 
special  term  reversed,  without  costs,  and  ibr 
custody  of  the  child  awarded  to  the  relator. 


PEOPLE  ex  nl.  KELLY,  Appellant,  t. 
BBADT,  CSom'r,  Respondent.  (Supreme  Court, 
Appellate  Division,  First  D^artment  June  7, 
1901.)  Proceeding  by  the  people  of  the  state 
of  New  York,  on  the  relation  of  Thomas  J. 
Kelly,  against  Thomas  J.  Brady,  commissioner. 
L.  J.  Grant,  for  appellant.  J.  D.  Quincy,  for 
respondent  No  opinion.  Writ  dismissed  and 
proceedings  affirmed,  with  costs. 


PEOPLE  ex  rel.  KENDALIi,  Appellant,  v. 
FEITNER  et  al.,  Com'rs  of  Taxes,  etc..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  20,  1901.)  Proceed- 
ing by  the  people  of  the  state  of  New  York, 
on  the  relation  of  Hattie  L.  Kendall,  against 
Thomas  L.  Feitner  and  otliers,  as  commission; 
crs  of  taxes  and  assessments  of  the  dty  of  New 
York.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

PEOPLE  ex  til  NEW  YORK  CHURCH 
EXTENSION,  ETC.,  SOC.  v.  COLER.  (Su- 
preme Court,  Appellate  Divirion,  First  De- 
partment June  7,  1001.)  Proceeding  by  the 
people  of  the  state  of  New  York,  on  the  rela- 
tion of  the  New  York  Church  Extension,  etc., 
Society,  against  Bird  S.  Coler.  No  (pinion. 
Motion  denied. 

PEOPLE)  ex  rel.  SOCIETrT  OF  FREE 
CHURCH  OF  ST.  MARY  THE  VIRGIN,  Ap- 
pellant V.  FEITNER  et  al.,  Ck>m'rs  of  Taxes, 
etc.,  Respondents.  (Supreme  Court,  Appellate 
Division,  First  Department  June  0,  1001.) 
Certiorari  by  the  people,  on  relation  of  the 
Society  of  the  Free  Church  of  St.  Mary  the 
Virgin,'  to  Thomas  L.  Feitner  and  others,  com- 
missioners of  taxes  and  assessments,  to  review 
the  action  of  respondents  in  assessing  the 
clergy  house  and  rectory,  pai-ts  of  relator's 
chnrch  building,  for  taxation.  From  an  order 
quashing  the  writ,  relator  appeals.  Reversed. 
William  Q.  Wallace,  for  appellant  James  M. 
Ward,  for  respondents. 

McLaughlin,  J.  The  question  here  pre- 
sented is  precisely  the  same  as  that  on  an  ap- 
peal from  an  order  between  the  same  parties 
relating  to  the  assessment  for  the  year  1809 
(71  N.  Y.  Supp.  257),  except  that  in  the  as- 
sessment for  1900  the  assessors  did  not  assess 
the  mission  house,  but  assessed  the  clergy  house 
at  $10,000  and  the  rectory  at  88,000.  For  the 
reason  given  in  the  opinion  delivered  on  the 
other  appeal,  we  think  this  order  should  be  re- 
versed, and  the  prayer  of  the  relator  granted, 
and  the  assessment  corrected  accordingly,  with 
costs. 


PEOPLE  ex 
WEYANT    et 


rel. 
al., 


WEYANT,   Appellant    ▼• 
Respondents.       (Supreme 


PETIT,  AppeUant  t.  BULKLBT.  Bespoad-i 
ent  (Supreme  Court,  Appellate  Division.  S>«-i 
ond  Department  July  25,  1001.)  Action  itji 
John  J.  Petit  against  Washington  Bolk!^ 
No  opinion.  Order  of  the  county  court  .-; 
Kings  county  affirmed,  with  $10  casta  and  dii- 
bursements. 


PBTTIT,  Respondent  ▼•  BROOKLT5 
HEIGHTS  R.  CO.,  AppelUuit  (Saprem 
Court.  Appellate  Dividon,  Second  Departmes*. 
July  25,  1901.)  Action  br  WiUiam  U.  Petiii 
against  the  Brooklyn  Heights  Railroad  Com- 
pany. No  opinion.  Judgment  and  order  c- 
animously  affirmed,  with  costs. 


In  re  PHILLIPS.     (Supreme  Oovut,  App^ 

late  Division,  First  Department  Jane  7,  1»J1  • 

In   the   matter   of  Waldorf  H.  PhUUps.     X» 
opinion.    Motion  granted. 


POLLARD,  Appellant  v.  HEBABD,  B<- 
spondent.  (Supreme  Court  Appellate  Divisica 
Second  Department  June  14,  1901.)  AetiM, 
by  Susan  E.  Pollard  against  Frederick  Heberl 

PER  CURIAM.  Judgment  of  the  mnnidpi. 
court  reversed,  and  new  trial  ordered,  co«ts  t 
abide  the  event,'  on  the  gronnd  that  as  tic 
defendant  had  not  rested  the  case,  the  manK^ 
ipal  justice  could  not  decide  the  controversr 
on  the  merits,  but  was  limited  to  grantiug  tlic 
defendant's  motion  for  a  nonsuit;  there  beii; 
evidence  on  the  part  of  the  plaintiff  ■offlcieu 
to  establish  a  pnmk  fade  case. 


POOLE,  Respondent  ▼■  ROBINSON  et  ai. 
Appellants.  (Supreme  (3onrt  Appellate  Divi- 
sion. First  Department  June  7,  1901.)  Araei 
by  Henry  D.  Poole  against  Charles  D.  Hatxz- 
son  and  another.  W.  B.  Kisseibnrgh,  for  ip- 
pellants.  J.  C.  Thomson,  for  respondent  N» 
opinion.  Judgment  affirmed,  with  costs,  viti! 
leave  to  the  defendants  to  withdraw  demorKf 
and  answer,  oo  payment  of  costs  in  thibi  cooit 
and  in  the  court  below. 


PORTER,  Respondent  ▼.  PRUDENTIAL 
INS.  CO.  OF  AMBRIGA,  Appellant  <Saprra> 
Court  Appellate  Division,  Second  Departm«L'. 
July  25,  1001.)  Action  by  Albert  T.  Pone: 
against  the  Prudential  Insurance  Companr  cf 
America.  No  opinion.  Judgment  affinD«d. 
with  costs. 


PRINGLB  T.  LONG  ISLAND  R.T.  CO.  la 
re  BIDDELL.  (Supreme  Court,  Appellate  K- 
vision,  First  Department.    Jnne  21,  1901.)   Jf- 
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.Ml 
)  Long  Island  Railway  Company.  I.  NT  Mil- 
,  for  appellant.  '  W.  J.  Kelly,  for  respond- 
>  No  opinion.  Order  affirmed,  with  $10 
its  and  disbursementa. 


lAPP  &  SPEIDBL  IRON  WORKS  v. 
:RSCH  et  al.  (Supreme  C!ourt,  Appellate  Dl- 
ioD,  First  Department.  June  14,  1901.)  Ac- 
n  by  the  Rapp  &  Speidel  Iron  Works  against 
muel  Hirsch  and  others.  No  opinion.  Mo- 
Q  granted,  with  $10  costs. 


lEINOUD,  AppeUant,  ▼.  BROOBULiYN 
SIGHTS  R.  00.,  Respondent.  (Supreme 
art.  Appellate  Division,  Second  Department, 
ly  25,  ifiOlJ  Action  by  Julius  C.  P.  Reinold 
ainst  the  Brooklyn  Heights  Railroad  Com- 
ny.  No  opinion.  Judgment  and  order  un- 
imously  affirmed,  with  costs. 


In  re  RICHMOND  et  al.  (Supreme  Court, 
>pellate  Division,  Fourth  Department  .June 
,  1901.)  In  the  matter  of  the  application  of 
mes  A.  Richmond  and  Anne  Richmond,  as 
ecutors,  etc.,  for  the  mortgage,  lease,  or  sale 
real  estate,  etc.  No  opinion.  Decree  of 
rrogate's  court  affirmed,  with  costs  against 
e  appellants,  on  authority  of  Benk  v.  King, 
;  App.  Div,  541,  65  N.  Y.  Supp.  1010. 


In  re  RITTESR.  (Supreme  Court,  Appellate 
ivision.  First  Department.  June  21,  1001.) 
.  the  matter  of  Henry  L.  lUtter,  deceased. 
0  opinion.    Decree  affirmed,  with  costs. 

ROBINSON.  Respondent,  v.  McKEAN  et  al., 
ppellants.  (Supreme  Court,  Appellate  Divl- 
)n.  Third  Department.  June  28,  1901.)  Ac- 
m  by  Delia  H.  Robinson  against  Minnie  E. 
cKean  and  others.  No  opinion.  Judgment 
lanimously  affirmed,  with  costs. 


ROCHESTER  BAR  ASS'N  v.  MONROE, 
upreme  Court,  Appellate  Division,  Fourth 
apartment.  June  19,  1901.)  In  the  matter  of 
e  charges  of  the  Rochester  Bar  Association 
ainst  G.  Wilbur  Monroe.  No  opinion.  Is- 
es  referred  to  William  Carter,  Esq.,  an  at- 
rney  and  counselor  residing  at  Avon,  N.  Y., 
take  the  proofs  and  report  the  same,  to- 
ther  with  his  oiHnion  thereon,  at  the  next 
rm  of  this  court 

ROUSSEL,  Respondent  v.  LUX,  Appellant 
upreme  (3onrt,  Appellote  Division,  First  De- 
irtment  July  0,  1901.)  Action  by  Charles 
Roussel  against  Henrietta  L.  Lax.  J.  A. 
ouglas,  for  appellant.  W.  L.  Kitchel,  for  re- 
ondent  No  opinion.  Order  affirmed,  with 
0  costs  and  disbursements. 


ROYAL,  Respondent  v.  MOORE,  Appellant 
'Opreme  Court,  Appellate  Division,  Third  De- 
irtment    June  28,  1901.)    Action  by  T.  Cook 


Royal  against  Lonis  W.  Moor«.  No  opinion. 
Judgment  and  order  unanimously  afflrmedr 
with  cost*. 

RUCKBRT,  Respondent,  v.  BDR8LEY,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
First  Department  June  7,  1901.)  Action  by 
Max  Ruckert  against  Ira  U  Bursley.  S.  R. 
Taylor,  for  appellant  M.  B.  Clarke,  for  re- 
spondent. No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

RYAN,  Respondent  v.  POLLACEK,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  July  25,  1001.)  Action  by 
Francis  H.  Ryan  against  (Aarles  PoUacek.  No 
opinion.  Judgment  and  order  affirmed,  with, 
costs. 

SACCO,  Respondent  t.  TJNION  RY.  CO.,  Ap- 
pellant. (Supreme  Court  Appellate  Divlsi(»i. 
First  Department.  June  7,  1901.)  Action  by 
Micfaele  Sacco,  as  administrator,  against  the 
Union  Railway  Company.  C.  F.  Brown,  for 
appellant  T.  J.  McManus,  for  respondent  No- 
opinion.  Judgment  and  order  affirmed,  with 
costs. 


SACHS  et  al.  t.  AMERICAN  SURETY  CO. 
et  al.  (Supreme  Court,  Appellate  Division,' 
First  Department  June  14,  1001.)  Action  by 
I^uis  Sachs  and  another  against  tne  American- 
Surety  Company  and  another.  No  opinion.  Mo- 
tion denied. 


SACHS,  Respondent  v.  AMERICAN  SURE- 
TY CO.  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  First  Department.  June  21, 
1001.)  Action  by  Ixinis  Sachs  against  the  Amer- 
ican Surety  Company  and  another.  C.  De  H. 
Brewer,  for  appellants.  W.  W.  Thompson,  for 
respondent. 

PER  CURIAM.  Order  reversed,  so  far  as  it 
allows  an  amendment  to  the  complaint,  on  pay- 
ment of  $10  costs,  and  the  motion  granted  to 
amend,  upon  payment  of  all  the  costs  after  no- 
tice of  tnal,  $10  costs  of  the  motion,  and  $10 
costs  and  disbursements  of  appeaL 

SALVIXSKY  et  al.,  Respondenta.  t.  LEVIN, 
Appellant  fCity  Court  of  New  York,  Oeneraf 
Term.  April,  1901.)  Action  by  Solomon  Sal- 
vinsky  end  others  against  Mark  Leviu.  Appeal 
from  a  jud:;ment  of  the  trial  term  in  favor  of 
the  plaintiffs.  Henry  M.  Levin,  for  apppllant 
Abraham  Levy,  for  respondenta.  No  opinion. 
Judgment  affirmed,  with  costs. 


SCHALOW  T.  CONCORDIA  SOHUTZEN 
BT'XD.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  14,  1901.)  Action  by 
.Tulins  Schalow  against  the  Concordia  Schutzon 
Bund.  No  opinion.  Motion  granted,  with  $10 
costs. 
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SCHENCK,  Appellant,  v.  MALLIET  et  al., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  June  28,  1001.)  Ac- 
tion by  Seward  D.  Sctienck  against  Charles  G. 
Malliet  and  Charles  B.  Hogg-  ^o  opinion.  Or- 
der affirmed,  with  costs. 

SCHOLLB  et  aU  y.  METROPOLITAN  EL. 
BY.  CO.  (Supreme  Court,  Appellate  Division, 
First  Department  Jnne  7,  1901.)  Action  by 
William  Scholle  and  others  against  the  Metro- 
politan Elevated  Railway  Oompan;r.  No  (pin- 
ion. Motion  in°anted.  Qaeation  certified  as  stat- 
ed in  memorandum. 


RCHWARZBART.  Awwllant,  v.  NEW  YORK 
SUGAR  REFES'ING  CO.,  Respondent.  (Su- 
preme Court,  Appellate  Division.  Second  De- 
partment. Jnne  14,  1901.)  Action  by  Kath- 
arina  Schwarzbart,  aa  administratrix,  etc.,  of 
Joseph  Schwarzbart,  deceased,  against  the  New 
Yorlc  Sngar  Refining  Company.  No  opinion. 
Motion  for  leave  to  appeal  to  the  court  of  ap- 
peals granted. 

SCOTT  SHOE  MACHINEHY  CO.  v.  DAN- 

CEL.  (Supreme  (Jonrt,  Appellate  Division,  First 
Department.  June  7,  1901.)  Action  by  the 
Scott  Shoe  Machinery  Company  against  Cltris- 
tian  Dancel.  No  opinion.  Motion  denied,  with 
$10  costs. 

SEAMAN,  Apiiellant,  v.  OLARKE  et  al.. 
Respondents.  (Supreme  CoTirt,  Appellate  Divi- 
sion, Second  Department.  June  20,  1901.)  Ac- 
tion by  Albert  W.  Seaman,  as  trustee,  etc.. 
against  Gilmore  Clarke  and  another,  as  execu- 
tors, etc.  No  opinion.  Motion  granted.  Order 
resettled. 


SBILER,  Reapondent  v.  COHEN,  Appellant 
<Snpreme  Cout,  Appellate  Division,  Second  De- 
partment Jolr  26,  1901.)  Action  l^  William 
F.  Seller  against  Eoppel  Cohen.  No  opinion. 
Judgment  of  the  municipal  court  afflrmed,  with 
costs. 


SEPIROFP,  Respondent,  t.  PRESS  PUB. 
CO.,  Appellant.  (Supreme  Court  Appellate  Di- 
vision, First  Department  June  7,  1901.)  Ac- 
tion by  Louise  Sepiroif  against  the  Press  Pub- 
lishing Ompanv.  F.  C.  Hoyt,  for  appellant 
W.  L.  Marshall,  for  respondent.  No  opinion. 
Order  affirmed,  with  $10  costs  and  diri>ar8e- 
ments. 


SERVIS.  Respondent,  t.  SBRVIS,  Appellante. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. July  23,  1001.)  Action  by  Elizabeth 
H.  Servis  against  George  Servis  and  Matilda 
Servis. 

PER  CURIAM.  Judgment  and  order  afflrm- 
ed, with  costs,  as  to  appellant  George  Servis, 
and  reversed,  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event,  as  to  the 
appellant  Matilda  Servis,  upon  the  ground  that 


the  verdict  is  contrary  to  lSt»  crldenre.  AC 
concur,  except  WILLIAMS,  J^  w1m>  votes  1.- 
reversal  aa  to  both  defendants. 


SEYBEL  et  al..  Respondents,  t.  BASLACH- 
ER  et  al.,  Appellants.  (Supreme  Court  Appe- 
late Division,  Fourth  Department  Jane  i. 
1001.)  Action  bv  Frederick  W.  Beybel  a*. 
others  against  Samnel  Haslacfaer  and  othrn. 
No  opinion.    Judgment   affirmed,    with 


SHEAR,   Respondent   t.   McQUlEIX  et  tL 

Appellants.  (Supreme  CourtAppeOate  Diviscc 
Second  Department  Jnne  20,  1901.)  Actios  if 
Theodore  R.  Shear,  as  tmstee.  etc,  agaos 
Clara  P.  McQuien  and  others.  No  opinion.  0^ 
der  affirmed,  with  $10  costs  and  diabuistincaa. 

SILBERSTEIN,  Respondent,  r.  CrTAHL  «( 
al..  Appellants,  (supreme  Conrt,  Appellate  Di- 
vision, First  Department  July  0.  1001.)  Ac- 
tion by  Edward  A.  Silberstein,  aa  tmstee,  agaimt 
Jacob  Stah),  Jr.,  and  other*.  G.  Q.  P.  WaJiir. 
for  anpellants.  H.  B.  Shoemaker,  for  lapooc- 
ent.  No  opinion.  Judgment  (86  K.  Y.  Sdiv. 
(>46)  affirmed,  with  costs,  on  the  opinion  of  u* 
court  below. 

SILL  STOVE  WORKS,  Apx>eUairt.  ». 
SCOTT  et  al..  Respondents.  (Supreme  CoL.n. 
Appellate  Division,  Third  Department  Jane  A. 
1901.)  Action  by  the  Sill  Stove  Works  agaias: 
Charles  R.  Scott,  the  Internationa]  Heater  C«r- 
pany,  and  others.  No  opinion.  Orders  afflrmed. 
with  $10  costs  and  disbursementa.  See  opinna 
of  CHASE,  J.,  in  Stove  Works  t.  Scott  71  N. 
Y.  Supp.  ISL 

SMITH,  Respondent  r.  DYER  et  al-  A|»e!- 
lants.  (Supreme  (jourt,  ADpellate  DivisKn. 
First  Department.  Jnne  7,  ISOIJ  Action  hy 
George  M.  Smith  against  John  N.  Pyer  and  oth- 
ers. F.  M.  Avery,  for  appellants.  C.  S.  Tmti. 
fur  respondent  No  opinion.  Judgment  afflnc- 
ed,   with  costs. 

SPINNER.  Respondent  ▼.  CROUSE  et  a!. 
Appellants.  (Supreme  Conrt,  Appellate  Divisioa 
Third  D^artmeit  Jane  28.  1901.)  Action  by 
Caroline  Spinner  against  George  Grouse.  Jr. 
and  others.  No  opinion.  Judgment  nnanimonv 
ly  affirmed,  with  costs,  and  appeal  from  order 
dismissed,   withont  costs. 

STATT8.  Appellant  v.  GARRETT,  Respond- 
ent. (Supreme  Court  Appellate  Division.  Third 
Department  Jnne  28,  1001.)  Action  by  Jofan 
Statts  against  Thomas  Garrett  Judgment  for 
defendant  on  report  of  referee,  and  plaintiff  ap- 
neals.  Afflrmed.  Jacob  H.  Clute,  for  appellanL 
Marcus  T.  Hon,  for  respondent 

PER  CURIAM.  Withont  deciding  the  qoea- 
tion  of  the  admissibility  of  the  testimony  of  the 
surveyors,  wUch  was  stricken  out  by  the  ref- 
eree, and  assuming  such  testimony  to  be  in  the 
rase,  we  are  of  pinion  that  the  facts  are  not 
essentially  different  from  what  they   were  on 
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i  former  MuMl  (KtaKtt  V.  OafMtt,  »  N.  V. 

kly.  Dig.  ^),  and  ttbt,  tritliln  the  Aoctrlne 

>r«  latd  Ao^tn,  the  judtftMBt  Bhbald  be  aflnn- 

Jadsneat  tDUmhtieflily  affitaMd,  wltk  coMa. 

}TAMNABD,  Bespondent,  ▼.  ORBEN,  Appel- 
it.  (Sopreme  Court,  Appellate  DiTision, 
lird  Department.  Jane  28,  1901.)  AcUon  by 
»rman  Btannard  dgainst  Joseph  Green.  No 
inion.  Jadgment  nnanlmooaly  afflrmed,  with 
ita. 


in  re  STAPLBTON.    (Snpreme  Covit,  Afpel- 
«  Dirision,  First  Department    July  8,  lUOl.) 
the  matter  of  £aiza  Stapleton.    No  opinion, 
otion  denied,  -with  910  costa. 


STTABKB,  Respondent,  v.  MYERS,  Aniel- 
it.  (Sapreme  Ooart,  Appellate  Division,  First 
ipartment.  July  9,  1901.)  Action  by  Arthur 
arke  against  Ellen  Myers.  E.  U.  Benn,  for 
pellant.  J.  A.  Garver,  for  respondent.  No 
hiion.  Order  affirmed,  With  iplO  costs  and 
ibursconents,  and  appeM  from  ord«r  denying 
settlement  cUsmisseo. 


BTEINSON.  Respondent,  v.  BOARD  OF 
DUOATION  OF  CITY  OF  NEW  YORK,  Ap- 
llant  (Supreme  Court,  AtmeUate  DiviaiAn, 
irst  Department.  Jane  21,  1901.)  Action  by 
eorge  Steinson  antinst  the  t>oard  of  ednca- 
m  of  the  city  of  New  York.  T.  Farley,  for 
ipellant.  J.  B.  Eustis,  for  respondent.  No 
inion.  Order  affirmed,  with  |10  costs  and 
sbursemeata. 

STETSON  et  lO.  T.  HOPPER.  (Snpreme 
>urt.  Appelate  Division,  First  Department, 
liy  9,  1901.)  Action  by  Frank  Stetson  and 
hers  against  Isaac  A.  Hopper.  No  opinion, 
otion  granted. 

STINE,  Bespondent,  t.  OREENE,  Appellant 
upreme  Court,  Appellate  Division,  First  De- 
irtment  Jnne  7,  1901.)  Action  by  Marcos 
ine  against  William  C  Greene.  M.  E.  Har- 
',  for  appellant  M.  Weinman,  for  respond- 
iL  No  opinion.  Order  affirmed,  with  $10 
eta  and  dubursements. 


STONE,  Appellant,  ▼.  BEOKET  et  al.,  Re- 
londents.  Supreme  Oonrt  Appellate  Divl- 
ra,  First  Dq;>artment  June  7,  1901.)  Action 
'  Charles  H.  Stone  against  Robert  Becket  and 
hers.  J.  Fettretch,  for  a^iellant  J.  A. 
Taley,  for  respondents.  No  opinion.  Jadg- 
ent  (66  ^.  T.  Snpp.  79)  affirmed,  with  costs, 
1  npinion  of  court  below. 


STORM,  Respondent  t.  CITY  TRUST  GO. 
F  PHILADELPHIA,  Appellant  (Snpreme 
>nrt  Afmellate  Division,  First  Department 
rae  7,  1901.)  Action  by  Clarence  Storm 
cainst  tha  O*/  Tnttt  O^mpaar  of  Philadet- 


ila.    F.  3.  Smith,  for  appellant.    7.  J.  Allen, 
ir  rei^ndeBt     No   opiniMi.     Jsdttmtnt  aM 


^lia. 

tor  i__^ ...    .^._ 

ordrir  affinned,  with  costs. 

SUUilVAN  T.  Cmr  of  N»W  YORIC  (Su- 
preme Court  Appellate  Divisioa,  First  Depart- 
ment July  0,  1001.)  Action  by  Timothy  Sol- 
livan  against  the  elbr  of  New  York.  No  opin- 
ion.   Motion  gimntsd,  Mth  f  10  eoata. 

SULLIVAN  et  al.,  Respondents,  r.  HAS- 
LACpER  et  al.,  Aroellanta.  (Supreme  Court 
Appellate  Division,  Fourth  Department  Juno 
4,  1901.)  Action  by  Thomas  Sullivan  and  oth- 
ers against  Samuel  H^aslacher  and  other*.  No 
ojrfnion.    Judgment  alBrmed,  with  eotta. 

TAMSBN  T.  BUTLER.  (Sapreme  Ooort 
Appellate  Division,  First  Department  Juno 
21,  1901^  Action  by  Edward  J.  H.  Tamsen 
against  Frank  J.  Butler.  No  oidnlon.  Motloa 
granted  with  HO  Costa. 

TAYLOR,  Appellant  v.  CHARLES  BESB- 
LER  CO.,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  i, 
1901.)  Action  by  Francis  R.  Taylor  against 
the  Charles  Beseler  Companv.  w.  H.  Van 
Steenbnrgh,  for  appellant  K.  T.  Greene,  for 
respondent  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbnrsementa. 

TEACHERS'  BUILDING  ft  LOAN  ASS'N 
OF  NEW  YORK  OITY,  Respondent  v.  SEV- 
ERANCE et  al.,  Appellanto.  (Supreme  Court 
Appelliite  Division,  Second  Defartment.  June 
20,  lOOl.i  Action  by  the  Teachers'  Building 
&  Loan  Association  of  New  York  City  against 
Martha  R.  Severance  and  another.  No  opinion. 
Motion  to  amend  order  denied,  with  $10  costs. 

THOMSON,  Respondent  v.  BAUMANN  et 
al.,  Appellants.  (CJity  Court  of  New  York,  Gen- 
eral Term.  March,  1901.)  Appeal  from  judg- 
ment for  the  plaintiff  entered  on  a  verdict  and 
from  order  denying  the  defendants  a  new  trial. 
Action  for  personal  injuries  sustained  by  tho 
plaintiff  from  a  wagon  of  the  defendants, 
which  was  driven  upon  and  into  a  part  of  a 
street  car  where  the  plaintiff  was  seated. 
Nadal,  Smvth,  Carreve  A  Trafford  (Herbert  0. 
Smyth  and  Edwin  A.  Jones,  of  counsel),  for 
ap^lants.    Louis  Steckler,  for  respondent 

H.4SCALL,  J.  We  think  that  because  of 
errors  In  the  charge,  whereby  the  jury  might 
have  been  led  to  conclude  that  «•  matter  of 
law  they  •  must  find  the  servant  of  defendants 
negligept  and  because  we  think  the  damagce 
awarded  were  excessive  under  the  proofs,  the 
appeal  should  be  sustained.  We  decide  under 
authority  of  Devine  v.  Railroad  Co.,  34  App. 
Div.  248,  54  N.  Y.  Snpp.  ^6.  and  Lawson  v. 
Railway  Co.,  40  App.  Div.  307,  67  N.  Y.  Snpp. 
997.  The  question  is,  bad  the  parties  erereis- 
ed  ordinary  care  of  reaaouably  prudent  persoM? 
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"In  tli«  nstnre  of  things,  that  qnestion  mast  al-' 
■ways  be  snlHuittcd  to  the  jury."  See,  also, 
Rottenberg  r.  Segeike,  14S  N.  Y.  734,  42  N.  E. 
726,  to  the  aame  effect.  We  think  that  the 
learned  trial  cnurt  practically  found  facts  in 
its  charge  in  respect  of  the  opinion  thereon, 
and  that  the  jury  was  led  to  believe  that  they 
were  charged  to  find  the  same  facts  as  matter 
of  law.  Judgment  and  order  should  be  re- 
Tei-sed,  and  a  new  trial  granted,  with  costs  to 
appellants  to  abide  the  event.  Judgment  and 
order  reversed,  and  new  trial  granted,  with 
-costs  to  appellants  to  abide  event. 
O'DWYEIR,  J.,  concurs  in  result 


TITLE  GUARANTEB    &    TRUST  CO.   v. 
MONTICBLLO    LAND   &   IMPROVEMENT 

CO.  et  al.  LEVY,  Respondent,  v.  SMITH,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  June  14,  1901.)  Actions 
by  the  Title  Guarantee  &  Trust  Company,  as 
substituted  trustee,  etc^  against  the  Monticello 
Land  &  Improvement  Company  and  others  and 
by  Jefferson  M.  Levy  against  Millard  F.  Smith. 
No  opinion.  Orders  affirmed,  with  |10  costs 
-and  disbursementa. 


TRUSLOW  et  al..  Respondents,  t.  HUB- 
BARD, Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  20,  1901.) 
Action  by  Gilbert  P.  Truslow  and  others,  as 
executors,  etc.,  against  Mary  O.  Hnbbard.  No 
opinion.    Motion  denied,  with  $10  costs. 

TRUST,  Respondent  v.  CITY  TRUST  CO. 
OF  PHILADELPHIA,  Appellant  (Supreme 
Court  Appellate  Division,  First  Department. 
June  7,  19010.  Action  by  Alexander  V.  Tnist 
against  the  City  Trust  Company  of  Philadel- 
phia. No  opinion.  Jadgment  and  order  affirm- 
ed, with  costs. 


TWELFTH  WARD  BANK.  Respondent  v. 
COHEN  et  al..  Appellants.  (Snpreme  Court 
Appellate  Division,  First  Department  July  9, 
1901.)  Action  by  the  Twelfth  Ward  Bank 
against  Samuel  Cohen  and  another.  A.  J. 
Spere.  for  appellants.  J.  E.  BuIIen,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
f  10  costs  and  disbursements. 


UPHAM,  Appellant  v.  STATE,  Respondent 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. June  28,  1901.)  Action  by  Addi- 
son L.  Upham  against  the  state  of  New  York. 
No  opinion.  Judgment  unanimonsly  affirmed, 
with  costs. 

URBANSKY,  Respondent  ▼.  SCHMENGBR, 
Appellant  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  July  25,  1901.)  Ac- 
tion by  Alfred  Urbansky  against  John  P. 
Schmenger.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 


VASSAR  et  al.  r.  McCREADY  et  al.    (ROB- 
BINS,  Appellant).    (Supreme  Ciourt,  Appellate 


IMTlsion,  First  Department  July  9.  liWlJ  i. 
tion  by  George  Vassar,  Jr.,  and  others  asii:.: 
Caroline  A.  McOeady  and  others.  3.  B.  Lei- 
itt  for  appellant  A.  K.  Prentice,  for  Tesp-.i: 
ent  McCready.  No  opinion.  Order  affirar- 
with  $10  costs  and  disbursements. 


WAIZMAN,  Appellant  t.  KINZLER  E- 
spondent  (Supreme  Court  Appellate  Dirislci 
First  Department  July  9,  1901.)  Actios  . 
Barbara  Waizman  against  Moses  Kinzi«r.  E 
W.  Bookstaver,  for  appellant  F.  Pierce.  {• 
respondent.  No  opinion.  Jud$pneat  affiraci 
with  costs. 

In   re   WALSH'S  WILL.    (Supreme   Coci 

Appellate  Division,  Fourth  Department    Jas- 
11,  1901.)    In  the  matter  of  the  will  of  Frar;- 
Walsh,  deceased.    No  opinion.     Decree  of  k: 
rogate's  court  affirmed,  with  costs  against  tt. 
appellant 


WARD  T.  WARD.    (Supreme  CJourt,  App«. 
late  Division,  First  Department    July  9.  1S»^'. 
Action  by  Victorine  A.  H.  Ward  asainat  K-- 
Brock  Ward.    No  opinion.    Motioa  dMiied,  wiu 
$10  costs. 


In  re  WESTERFIELD  et  ml.  (Snprca- 
Court  Appellate  Division,  Second  Departmrr: 
May  31,  1901.)  In  the  matter  of  the  ^ppOa- 
tion  of  Mary  J.  Westerfield  and  Flora  E.  Roc- 
era  for  an  intermediate  accounting  by  trugttt< 
under  the  will  of  Jason  Rogers,  deceased.  >': 
opinion.  Motion  for  a  direction,  at  foot  of  o^ 
der  of  April  25.  1899,  that  WUliam  Shillabsr 
Jr.,  pay  all  further  moneys  upon  the  indebtp':' 
ness  of  Thomas  Rogers  to  the  principal  tra^'. 
and  not  to  the  petitioners,  denied,  with  tl" 
costs  and  disbursements. 


WHALON,  Respondent  t.  VILLAGE  OF 
SAI^MANCA,  Appellant  (Supreme  Con.'^:. 
Appellate  Division,  Fourth  Department.  Juct 
4,  1901.)  Action  by  Julia  Whalon  against  U« 
village  of  Salamanca.  No  opinion.  JudgmeLt 
and  order  affirmed,  with  costs. 


WHITE,  Respondent  v.  HOFF  et  al,  Apr*'- 
lants.  (Snpreme  Court,  Appellate  Divi<i"-i. 
Third  Department  June  28,  1901.)  Action  by 
Emily  L.  White  against  Sam  S.  Hoff  and  to- 
other, as  executors,  etc.  No  opinion.  Jod;- 
ment  affirmed,  with  costs.  All  concur,  ezcc^ 
SMITH,  J.,  not  TOting. 


WIBCHHRS,  AM)eIlant  v.  NEW  HOM£ 
SEWING  MACH.  (X>.,  Respondent  (Supreme 
Ck>art,  Appellate  Division,  First  DepartmeDt 
June  7,  1901.)  Axrtion  by  Adolph  Wiecfaers 
against  the  New  Home  Sew<ng  Machine  Com- 
pany. E.  R.  Leavltt  for  appellant  W.  J.  C<r- 
tis,  for  respondent  No  opinion.  Order  aarm- 
ed,  with  $10  costs  and  disbura^nenta. 
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WliOUEIRMAN,  Respondent,  t.  OliASS,  Ap- 
illant  4City  Ooort  of  N«w  York,  General 
irm.  May,  1901.)  Appeal  from  order  of  spe- 
ll tvna  refusing  leave  to  defendant  to  serve 
supplemental  answer.  Com  &  Lazansky  (Jo- 
pb  J.  Com,  of  counsel),  for  appellant.  Gtea. 
De  Lacy,  for  respondent. 
HASCALiIi,  J,  The  court  below  exercised  a 
Ise  discretion  in  making  the  order  from  whidi 
■peal  is  taken.  At  best,  the  iwoposed  supple- 
ratal  answer  was  of  doubtful  significance, 
.d  application  wonld,  we  think,  have  presented 
I  additionally  strengthened  or  substantial  de- 
nse, and  no  additional  testimony  could  be  in- 
Mloced  in  Its  support.  It  is  possible,  too, 
at,  beside  this  consideration,  the  very  patent 
dies  of  defendant  in  moving  had  its  doe  ef- 
ct  in  determining  a  denial  of  nnosnal  relief, 
■der  appealed  from  should  be  affirmed,  with 
Its  and  disbursements.  Order  adlrmed,  with 
sts. 

O'DWYBB,  Jn  concnra. 


'  WINCHBSTBR,  Respondent,  ▼.  STOD- 
DARD et  al..  Appellants.  (Supreme  Ooort,  Ap- 
peUate  Division,  Fourth  Department  June  19, 
1901.)  Action  by  Myron  D.  Winchester  against 
Charles  B.  Stoddard  and  others.  No  opinion. 
Judgment  afflrmed,  with  cost*. 

WOODS,  Respondent,  v.  APPBLI/,  Appel- 
ant. (Supreme  Court,  Appellate  Division, 
First  Department.  June  21,  1901.)  Action  by 
Mary  L.  Woods  against  Nathan  Appell,  Im- 
Weaded.  M.  L.  Brlanger,  for  appellant.  G.  J. 
Kilgen,  tor  respondent.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 


ZIBGLBR,  AppeUant,  T.  BAILBT,  Respond- 
ent (Supreme  Court  Appellate  Division, 
Fourth  Department  June  19,  1901.)  Action 
by  William  Ziegler  against  William  O.  Bailey, 
impleaded,  etc  No  opinion.  Judgment  affirm- 
ed, with  costs. 
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ABANDONMENT. 

:  easement,  see  "Easements/'  i  1. 
'  wlfit,  see  "Hnsband  and  Wife,"  i  1. 

ABATEMENT. 

eas  in  abatement,  see  "Pleading,"  i  2, 

ABATEMENT  AND   REVIVAL 

dgment  as  bar  to  another  action,  see  "Judg- 
ment," {  2. 

eas  in  abatement,  see  "Pleading,"  f  2. 
ight  of  action  by  or  against  perscwal  repre> 
sentative,   see   "Bxecutors   and  Administra- 
tors," S  4. 

1.     Amotke*  aotlon  pendlnK. 

Action  for  wrongful  discharge  Seld  not  barred 
an  action  for  wages  earned  before  dismissal. 

Smith  V.  New  York  Cooperage  CSo.  (Oity  Ot. 
I.)  47». 

ABDUCTION. 

•  "SedncUon." 

ABUTTING  OWNERS. 

isessmcDts  for  expenses  of  pnblic  improve* 

nents,  see  "Mnnicipal  Corporations,"  |  2. 

impensation  for  taKing  of  or  injnry  to  lands 

>r  easements  for  public  use,  see  "Eminent 

[)omain,"  f  I  2,  4. 

ghts   as    against   telephone   companies,   tee 

'Tele^aphs  and  Telephones,"  |  1. 

ghts  in  streets  in  cities,  see  "Municipal  Oor- 

lorations,"  {  4. 

ACCEPTANCE 

dedication,  see  "Dedication,"  1 1. 
deed,  see  ''De^ds,"  {  1. 

ACCESSION. 

inexation  of  personal  to  real  property,  see 
'Pixturerfc" 

ACCIDENT. 

ddent  insurance,  see  "Insnranee,"  H  9,  7. 

ACCOMPUCES. 

stimony,  see  "Criminal  Law,"  |  S. 
71  N.T.8.— 78 


ACCOUNT. 

Accounting  by  assignee  for  benefit  of  creditors. 

see  "Assignments  for  Benefit  of  Oreditors," 

«2. 
Accounting  hj  esecntor  or  administrator,  see 

"Bxeentors  and  Administrators/'  {  6. 
Accounting  by  principal,   see  "Principal  and 

Agent,"  8  1. 
Accounting  by  trustee,  see  "Trusts,"  |  4. 

ACCUMULATIONS. 

See  "Perpetuitiee." 

ACKNOWLEDGMENT. 

Of  Indebtedness  barred  by  limitation,  see  "lAa^ 

itation  of  Actions,"  ^  2. 
Operation  and  effect  of  admissions  as  eridenc". 

■ee  "Evidence,"  t  4. 

ACTION. 

AbatMuent,  see  "Abatement  and  BeTiTal." 
Bar  by  former  adjudication,  see  "Judgment," 

>  2. 
Counterclaim,  see  "Set-Off  and  Connterclaim." 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 
Malicious  actions,  see  "Malicious  Prosecution." 
Nonpayment  of  costs  as  defense  to  subsequent 

action,  see  "Costs,"  (  4. 
Pendency  of  action,  see  "Lis  Pendens." 
Review  of  proceedings,  see  "Appeal" ;   "Certio- 
rari";   "Judgment/'  {  1:    ''Justices   of  the 
Peace,"  S  1;   "New  Trial.'' 
Service  of  process  on  Sunday,  see  "Sunday/' 

Actton*  between  parties  In  partloular  relations. 
See  "Master  and  Servant,"  St  2,  7;   "Principal 

and  Agent,"  i  1. 
Co-tenants,  see  "Partition,"  (  1. 
Mortgagor  and  mortgagee,  aee  "(ftattel  Mort- 

gage^i,"  S  1. 

Actions  bv  or  aaatrut  partlevlar  <iUuaet  ef 
porMe*. 

See  "Carriers,"  S«  2,  3;  "Corporations,"  (  8; 
"Executors  and  Administrators,"  f  4;  "Joint 
Stock  Companies";  "Master  and  Servant," 
(  8;  "Partnership,"  |  1;  "Principal  and 
Agent,"  I  2;   "Street  Kaflroad*,"  12. 

Assignees,  see  "Assignment*/*  i  2. 

Bailees,  see  "Bailment." 
aiB3) 
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Bank  officers,  see  "Banks  and  Banking,"  t  2. 
~  -  "Corporations,"  {  2. 


Corporate  officers,  see     , 

Pledirees,  see  "Fledges." 

Stockholders,  see  "Corporations,"  (  1. 

Taxpayers,  see  "Municipal  Oorporationa,"  ( 

Trustees,  see  "Trusts,"  |  6. 

Trustees  in  bankruptcy,  see  "Bankruptcy,"  f 


Particular  causes  or  grmmds  of  action. 

See  "Bills  and  Notes,"  §  S;  "Death,"  t  2; 
"Fraud,"  i  2;  "Insurance,"  (  8;  "Obel  and 
Slander,"  S  2;  "Malicious  Prosecution,"  (  1 ; 
"NegHgenoe,"  8  3;    "Trespass";    "Waste." 

Breach  of  contract,  see  "Contracts,"  (  B. 

Discharge  from  employment,  see  "Master  and 
Servant,"  t  1. 

Infringement  of  trade-mark  or  trade-name,  see 
"Trade-Marks  and  Trade-Names,"  {  2. 

Penalty  for  encroachment  on  highway,  see 
"Highways,"  {  1. 

Personal  injuries,  see  "Animals";  "Bridges," 
t  1;  "Carriers,"  J  S;  "Electricity";  "Master 
and  Servant."  8  T;  "Railroads,"  (  3;  "Street 
Railroads,"  !  2. 

Services,  see  "Master  and  Servant,"  |  2. 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "£!minent  Do- 
main," 8  4. 

Wages,  see  "Master  and  Servant,"  8  2. 

PcatUfular  forms  of  action. 
"Ejectment";    "Replevin";    "Trespass,"  i 


71  NEW  YORK  SUPPLBMENT 
and  106  New  York  State  Reportar 

8   1*    JToinder,     apllttinK,     eoaaoUdAtioB. 
and  seTentnce. 

Motion   to  consolidate   actions   In   tiie  saci* 
court  granted  on  conditions. — Maaom  t.  Eres- 
8.    ing  SUr  Newspaper  Co.  (Snp.)  203. 

.  Complaint  for  wron^ul  ejectment  from  i 
building,  alleging  sd<^  ejection  and  a  conspir- 
acy between  tbe  ejector  and  the  third  peisos. 
held  to  state  but  a  single  canse  of  action,  tai 
therefore  not  demurrable  for  joinder  of  two 
causes  of  action. — Horton  t.  Equitable  lif* 
Assur.  Soc.  (Sup.)  1060. 

City  court  of  New  York  Md  to  have  power 
to  remove  to  itself  and  consolidate  similar  ac- 
tions between  the  same  parties  in  the  monie- 
Ipat  conrt.— Curley  v.  F.  &  M.  Scbaefer  Brew- 
ing Co.  (City  Ct  N.  Y.)  318. 


See 
1; 


"Trover  and  Conversion.' 
Particular  forvM  of  special  reU«/'. 


"Interpleader"; 
Title'';    "Spe- 


See  "Divorce";    "Injunction"; 
"Partition,"   {   1;    "Quieting 
cific  Performance." 

Alimony,  see  "Divorce,"  {  2. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Establishment  and  enforcement  of  trust,  see 
"Trusts,"  i  5. 

Foreclosure  of  mortgage,  see  "Mortgages/'  S  4. 

Removal  of  cloud  on  title,  see  "Quieting  Title." 

Setting  aside  fraudulent  conveyance,  see 
"Fraudulent  Conveyances,"  §  2. 

Vacation  of  judgment  of  divorce,  see  "Divorce," 
8  1. 

Particular  prooeedinffi  in  actions. 

See  "Appearance";  "C!osts";  "Damages"; 
"Depositions";  "Evidence";  "Execution"; 
"Judgment";  "Jury";  "LimitaUon  of  Ac- 
tions"; "Motions";  "Parties";  "Pleading": 
"Process";   "Reference";   "Trial";   "Venue."' 

Bill  of  particulars,  see  "Pleading,"  8  4. 

Particular  remedies  in  or  incident  to  action*. 

See  "Attachment";  "Discovery";  "Injunc- 
tion"; "Receivers." 

Notice  of  pendency  of  action,  see  "Lis  Pen- 
dens." 

Stay  of  proceedings,  see  "Appeal,"  8  8. 

Prooeedinffs  in  ezereiae  of  special  jurisdiction*. 

Courts  of  limited  jurisdiction  in  general,  ue 

"Courts,"  8  2. 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  equity,  see  "Equity." 


ADEQUATE  REMEDY 


Effect  on  jurisdiction  of  equity, 
8  1. 


AT  LAW. 

•♦Eqaity.' 


ADJOINING 

See  "Boundaries." 


UNDOWNERS. 


ADJUDICATION. 

Of  courts  in  general,  see  "0>nrts,'*  |  1. 
Operation  and  effect  of  former  adjndlcatioi. 
see  "Judgment,"  88  2,  S. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 

ADMISSIONS. 

As  evidence,  in  dvil  actions,  see  "Bfldencek"  8 
4. 

ADVERSE  CLAIM. 

To  real  property,  see  "QuietinK  Tltte." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
(jrant  of  lands  held  adversely,  see  "Champerty 
and  Maintenance." 

8  1.     Nature  and  requisites. 

A  continued  possession  of  a  private  right  of 
way,  and  its  use  as  residence  property,  keM 
sufficient  to  give  titie  by  adverse  possession.— 
In  re  (Opening  of  Nordi  Fifth  St.  in  City  of 
Olean  (Sup.)  644. 

Where  plaintifE's  deed  conveyed  up  to  a  high- 
way, and  he  had  never  regularly  cultiTated  the 
road  site,  he  could  not  claim  titie  up  to  the 
center  thereof  by  adverse  possession,  under 
Code  CSv.  Proc.  8  872.— Halleran  r.  Bdl  Td. 
Co.  (Sup.)  686. 

Defendant's  claim  by  adverse  possession  for 
20  years  hM  not  sustained. — ^Willey  t.  Oreen- 
field  (Snp.)  lOM. 
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AFFIDAVITS. 

See  "FiiiiiirtHnjiii" 

In  attadiment  prcMSedings,  •••  "AtUdunent," 
12. 

AGENCr. 

See  "Prindpal  'and  Agent." 

AGREEMENT. 

See  "Contracts." 

ALIENATION. 

Suspension  of  power  of  alienation  of  property, 
see  "Perpetuities." 

ALIMONY. 

See  "Divorce,"  t  2. 

Effect  of  discharge  in  bankruptcr,  see  "Bank- 
ruptcy," i  2. 
Failure  to  pay  as  contempt,  see  "Contempt," 

AMENDMENT. 

Of  findings  of  court,  see  "Trial,"  |  6. 
Of  pleading,  see  "Pleading "  {  3. 
Of  process,  see  "Process,"  J  8. 

ANCILLARY  ADMINISTRATION. 

See  "Bzecntors  and  Administrators,"  |  6. 

ANIMALS. 

In  an  action  for  injuries  by  a. horse,  evidence 
as  to  the  horse's  msposition  several  months 
after  the  injury  is  incompetent— Woodward  t. 
Loomis  (Snp.)  090. 

ANNULMENT. 

Of  marriage,  see  "Marriage." 

ANSWER. 

In  pleading,  see  "Pleading,"  |  2. 

APPEAL 

See  "Certiorari";   "New  Trial." 

Remedy  by  appeal  as  ground  for  denial  of  man- 
damus, see    Mandamus,"  {  1. 

Review  of  criminal  prosecutions,  see  "Criminal 
Law,"  }  4. 

Review  of  proceedings  of  justices  of  the  peace, 
see  "Justices  of  the  Peace,"  S  1. 

i    1.    Blclit  of  review. 

A  defendant  against  whom  a  suit  had  been 
dismissed  is  not  a  partr  aggrieved,  with  the 
right  to  appeal  from  the  judgment  rendered 
therein.— Jerry  t.  Blair  (Sup.)  189. 


Under  Code  dr.  Proc.  I  12M,  an  adminis- 
trator with  the  will  annexed  of  an  estate  par- 
tially administered  by  a  deceased  executor 
cannot  appeal  from  a  decree  settling  the  ac- 
counts of  the  deceased  executor  in  relation  to 
a  crust  fund  and  determining  whether  the  will 
converted  realty  into  personalty.— In  re  Rich- 
mond (Snp.)  796. 

^  2.     Presentation    mad    reservation    in 
lower  court  of  sronnds  of  review. 

Where  a  motion  in  a  foreclosure  action  was 
ofiposed  by  an  affidavit,  the  truth  of  the  affi- 
davit was  not  the  only  question  raised  on  ap- 
peal from  an  order  granting  the  motion. — Hol- 
land Trnst  Co.  v.  Thomson-Houston  Blectric 
Co.  (Snp.)  51;  In  re  Morgan,  Id. 

In  an  action  to  recover  possession  of  personal 
property,  defendant's  possession  cannot  be  jus- 
tifi^  under  claim  of  a  Hen,  unless  such  claim 
is  pleaded.— Hassett  v.  Sanborn  (Snp.)  81. 

Question  not  submitted  to  the  jury  held  not 
before  the  court  on  appeal  from  a  judgment 
on  the  verdict. — Keating  v.  American  Brewing 
Co.  (Sup.)  95. 

Where*  a  proceeding  to  vacate  a  special  mu- 
nicipal assessment  for  changing  the  grade  of 
a  street,  on  the  ground  that  no  damage  is  al- 
lowed to  a  property  owner,  is  tried  in  the  trial 
court  on  the  theory  that  there  was  no  change 
in  the  established  grade,  the  defense  that  there 
was  no  building  on  plaintiff's  lots  cannot  be 
raised  for  the  first  time  on  appeal.— Archer  v. 
City  of  Mt  Vernon  (Sup.)  571. 

'Exceptions  to  evidence  taken  after  answer  of 

Suestions  not  objected  to,  or  on  denial  of  mo- 
ons to  strike  out  evidence  received  without 
objections,  are  not  available  on  appeal. — B^idus 
y.  Brooklyn  Heights  R.  Co.  (Sup.)  596. 

Objection  to  evidence  not  raised  below  can- 
not be  considered  on  appeal. — Hopler  t.  Hun- 
ter Arms  Co.  (Sup.)  687. 

Where  an  action  is  tried  without  reference 
to  the  pleadings,  the  appellate  court  should 
determine  whether,  on  all  the  evidence,  the 
judgment  is  proper.— Barcus  v.  Dorries  (Sup.) 
695. 

In  a  suit  by  an  employ^  for  injuries,  it  is  too 
late  to  eject  into  the  case  first  on  appeal  a 
claim  that  the  staging  on  which  he  was  work- 
ing was  not  constructed  within  the  require- 
ments of  the  labor  law. — ^Rager  t,  Delaware,  L. 
&  W.  R.  Co.  (Sup.)  851. 

An  objection  to  evidence  as  incompetent  per- 
mits appellant  to  raise  the  objection  that  it  was 
not  part  of  the  res  gestte. — Taylor  v.  New  York 
Cent  &  H.  R.  R.  Co.  (Sup.)  884. 

Where,  on  refusal  of  leave  to  discontinue  at 
the  dose  of  the  testimony,  plaintiff  takes  no 
exception  to  the  ruling,  it  cannot  be  reviewed 
on  appeal.— Transcendent  Light  Co,  ▼.  Steits 
(Sup.)  947. 

Objection  tlut  motion  for  new  trial  for  new- 
ly-discovered evidence  was  not  made  on  case 
settled  cannot  be  first  raised  en  appeal.- Sol- 
owye  T,  Haslett  (City  C3t.  N.  X.)  486. 
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i  3.     BvpersedMia  e*  ttmj  of  proeeedlncs. 

Reqairemewt  of  Obd«  Gir.  Profit  12080;.  that 
nndartakiiiK  to  procure  stay  of  azecatian  on  ajh 
peal  from  mnmcipal  court  shall  be  approTad, 
held  not  affected  by  aection  1835.— Howley  r. 
Kraemer  (Sup.)  948. 

I  1h    Record  Mid  prpoeedlnc*  not  la  ree- 
drd. 

Under  Code  dr.  Proc.  }  2124,  the  court,  on 
appeal  from  a  city  ordiqance  opening  a  street 
across  railway  tracks,  will  grant  a  writ  of 
certiorari  requiring  the  city  council  to  send  up 
all  matters  considered  by  it  in  its  determina- 
tion of  the  question.— In  re  Opening  of  Delavan 
Ave.  (Sup.)  137. 

Befiisal  of  plalntiiTs  motion  to  settle  the 
case  htid  erroneous. — Osatlos  v.  Metropolitan 
St.  Ry.  Co.  (SupO  254. 

Where  the  appeal  record  does  not  contain  re- 
marks of  counsel  objected  to,  it  will  be  pre- 
sumed that  the  remarks  were  without  preju- 
dice.—Jones  T.  Niagara  Jnnction  Ry.  Co.  (Sup.) 
647. 

§  S.     Review. 

Discretion  of  trial  court,  under  Ood«  Ctr. 
Proc.  {  971,  as  to  granting  a  Jury  in  cases 
where  a  party  is  not  entitled  to  a  Jury  as  of 
right,  Md  reviewable.— Sheldon  t.  Fidelity 
Trust  &  Guaranty  0>.  (Sup.)  65. 

Where  a  referee's  decisions  in  two  cases  be- 
tween the  same  parties  are  filed,  without  stat- 
ing separately  either  the  facts  found  or  the 
conclusions  of  law,  the  appellate  court  will  not, 
on  review,  as  authorized  by  Oode  Civ.  Proc.  § 
1022,  look  to  the  opinion  to  determine  the  rea- 
soning of  the  referee,  nor  examine  the  record 
in  one  case  to  see  whether  the  findings  neces- 
sary to  sustain  the  judgment  in  such  case  are 
conxistent  with  the  findings  In  the  other.— Payn 
T.  Stokes  (Sup.)  133. 

The  sufficiency  of  an  amended  complaint  htid 
not  subject  to  review  on  an  appeal  from  the 
order  allowing  the  amendment. — Montgomery 
T.  Boyd  (Sup.)  264. 

Where  the  evidence  is  conflicting,  the  verdict 
of  the  jury  la  conclusive  on  appeal. — Stephens 
V.  Nassau  Electric  R.  Co.  (Sup.)  550. 

Where  competent  evidence,  though  inadmissi- 
ble under  the  pleadings,  was  admitted  without 
objection,  it  was  not  error  to  overrule  a  prop- 
er objection  to  evidence  of  another  witness  in- 
tended to  prove  the  same  fact. — Jones  v.  Niag- 
ara Junction  Ry.  Co.  (Sup.)  647. 

Under  Code  Civ.  Proc.  (  2558,  the  award  of 
costs  of  a  surrogate  will  not  be  set  aside  in 
the  absence  of  clear  proof  of  the  abuse  of  dis- 
cretion.—In  re  Richmond  (Sup.)  795. 

Where  the  evidence  justifies  submission  to  the 
Jury,  their  findings  will  not  be  disturbed. — Pet- 
rie  V.  New  York  Cent  &  H.  R.  R.  (3o.  (Sup.) 
866. 

(  6.    DetcrniBAttoa  and  diapoatttom  of 
cause. 

Where  the  appellate  division  refused  to  con- 
sider an  appeal  from  an  order  denying  a  new 
trial,  but  held  that  exceptions  to  judgement 
were  not  well  t«)ten,   on  the  case   being  r^ 


mitted  by  the  court  of  appeals  to  reriew  tlie 
order  denying  the  new  tiiiUi  aoch  exceptions 
will  not  be  ag*in  'ioasiaered.— Tsylor  r.  Smitli 
(SupO  160. 

Dictnmi  ia.a.dedalon  of. the  appellate  divi- 
sion indicating  the  allegationa  necessary  to  a 
sufficient  complaint  M4  to  aothorise  the  trial 
court  to  grant  an  amendment  in  accordance 
therewith  on  the  remand  of  the  case. — ^Mont- 
gomery T.  Boyd  (Sup.)  264. 

That  tlie  court  held  on  a  former  appeal  that 
the  evidence  was  not  sufficient  to  show  a  oertaia 
L-ontract  held  not  to  require  the  teTecsal  of  an 
order,  on  a  retrial,  permitting  defendant  t» 
amend  his  answer  by  setting  np  the  contract- 
Tradesmen's  Nat  Bank  v.  Curtis  (Sap.)  414. 

Defendant  held  entitled  to  file  an  amended  an- 
swer on  payment  of  accrued  costs. — ^Tradesmea's 
Nat  Bank  v.  Curtis  (Sup.)  414. 

A  remittitur  of  the  court  of  appeals,  reren- 
ing  a  judgment  by  a  trustee  and  directing  that 
the  complaint  be  dismissed,  witli  costs,  hrii 
not  to  require  a  personal  judgment  against  tlw 
trustee  fttr  costs.- Hughes  v.  Cumins  (Sup.> 
699. 

Where,  in  a  former  appeal  ia  a  salt  against 
a  building  association,  certain  of  its  constitn- 
tional  amendments  were  held  valid,  the  trial 
court  cannot  disregard  such  deciulon  and  de- 
clare such  amendments  invalid.  —  Bnker  v. 
Leighton  Lea  Ass'n  (Sup.)  610. 

Where  the  appellate  conrt  lias  decided  that 
there  is  sufficient  evidence  to  send  a  case  to 
the  jury,  the  trial  court  on  the  next  trial 
must  submit  the  case,  however  great  the  pre- 
ponderance of  defendant's  evidence.— ICaruaU 
T.  City  of  Buffalo  (Sup.)  719. 

APPEARANCE 

Presence  of  defendant's  wife  on  retam  day 
of  summons  in  municipal  court  Aeld  not  an  ap- 
pearance by  "agenf^tromberg  t.  Ounes* 
(Sop.)  746. 

APPLIANCES. 

LlabiU^  of  employer  for  defects,  see  "Master 
and  Servant,''  |  4. 

APPOINTMENT. 

Mandamus  to  coinpd  appointment  of  officen, 

see  "Mandamus,''  |  2. 
Of  counsel  for  accused,  see  "Criminal  Law," 

Of  mnnidpal  officers,  see  "Municipal  Corpora- 
tions," S  1. 
Of  trustee,  see  "Trosts,"  |  S. 

ARBITfiATION  AND  AWARD. 

See  "Befeeenoe." 

ARMY  AND  NAVY. 

Prefereijee  of  veterans  in  appointment  to  muni- 
cipal offlc^   see   "Mnnidpal.  Goiporationa,* 
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ARREST. 

See  "BaiL" 

Illegal  arrest,  see  "False  Imprisonmeat" 

ARSON. 

Where  the  acts  charged  in  an  indictment  for 
arson  made  out  the  crime,  under  Pen.  Oode, 
i  488,  sabd.  1,  held,  there  conid  lie  no  conrlctton 
on  proof  of  acta  constituting  the  crime  under 
subdiriaion  2.— People  t.  BuQer  (Sup.)  128. 

ASSESSMENT. 

Of  compensation  for  property  taiien  for  pub- 
lic use,  see  "Eminent  Domain,"  i  S. 

Of  damages,  see  "Uamages,"  f  4. 

Of  expenses  of  public  improTements,  tee  "Mu- 
nicipal Corporations,"  {  2. 

Of  tax,  see  'TPaxation."  <  3. 

Of  transfer  tax,  see  "Taxation,"  |  & 

ASSETS. 

-Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," §  1. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 

Benefit  of  Creditors." 
Of  mortgage,  see  "Mortgages,"  (  8. 

-f   1.    Beatilsttes  and  -validity. 

Agreement  by  executrix  and  residual?  lega- 
tee with  attorneys  as  to  probate  of  will  held 
not  an  equitable  assiKument  of  a  portion  of  her 
Interest  under  the  will,  so  as  to  authorize  them 
to  compel  an  accoantine  by  her  as  •xecutrix. — 
In  re  Shafer  (Sur.)  l(m. 

I  2.     Actions. 

Allegations  that  plalnttfrs  assignor  of  a  claim 
was  not  a  resident  of  the  state  held  to  consti- 
tute no  defense.— Smith  ▼.  New  lork  Cooper- 
age Co.  (City  Ct  N.  T.)  479. 

Where,  in  action  for  wrongful  discharge,  de- 
fendant counterclalmed  for  moneys  wrongfully 
withheld  by  plaintifF,  plaintiff,  in  reply,  as  a 
separate  defense,  could  show  tliat  he  had  fully 
accounted  for  such  moneys. — Smith  v.  New 
Xork  Coo|>erage  Co.  (City  Ct.  N.  Y.)  479. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy,"  }  1. 

Effect  on  mechanics'  liens,  aee  "Mechanics' 
Liens,"  J  1. 

{  1.    Blshts  and  vemadlaa  of  ereditora. 

A  judgment  creditor,  whose  claim  was  found- 
ed on  a  tort  and  whose  judgment  was  entered 
on  a  verdict  rendered  the  day  before  the  debtor 
made  an  assignment,  held  a  party  Interested, 
under  Assignment  Act,  {  21,  and  entitled  to  an 
order  for  examinntinn  of  the  books  and  ac- 
counts of  the  assignor. — In  re  Workingmen's 
Pub.  Ass'n  (Sup.)  248. 


(  S.     Aveouitliif ,    ■•ttleUMtt,    aad 
oharce  of  aaslEiiee. 

On  order  for  accounting  by  personal  represen- 
tatire  of  deceased  assignee  for  creditors,  notlco 
to  all  the  creditors  must  be  giyen. — In  te  Farm- 
■r  (Sup.)  462. 

ASSOCIATIONS. 

See  "Beneficial  Assoeiatlons";  "Building  and 
Loan  Associations";  "Joint  Stock  Compa- 
nies." 

Meml>er  of  unincorporated  association  held 
not  an  agent  of  the  association,  in  the  absence 
of  express  proof  of  such  agency.— Lumbard  r. 
Grant  (Sup.)  459. 

ASSUMPTION. 

Of  risk  by  employe,  see  "Master  and  Serrant," 

«a-8. 

ATTACHMENT. 

See  "Execution." 

t   1.   Nature  and  sroiuidB. 

Attachment  against  nonresident  for  breach  of 
contract  held  unauthorized,  the  damages  being 
unliquidated.— Story  y.  Arthur  (Sup.)  776. 

Plaintiffs  In  attachment  held  entitled  to  unite 
all  their  claims  against  the  defendant  under 
One  contract,  and  also  those  under  other  sub- 
ordinate and  incidental  contracts.  —  Roth  t. 
American  Piano  Mfg.  Co.  (Sup.)  1080. 

I  8.    Proooedlnss  to  proovre. 

Under  Code,  i  t>36,  an  attachment  racated, 
in  an  action  for  breach  of  contract  against  a 
foreign  corporation,  for  failure  of  the  affidayit 
to  contain  the  evidence  relied  on  to  establish 
such  recovery. — Delafield  t.  J.  K.  Armsby  Co. 
(Sup.)  14. 

An  affidavit  of  attachment  In  an  action  for 
breach  of  contract,  adopting  a  certain  measure 
of  damages  as  the  amount  of  recovery  hdd  in- 
sufficient for  not  stating  facts  bringing  the  re- 
covery within  such  rule. — Delafield  v.  J.  K. 
Armsby  Co.  (Sup.)  14. 

An  affidavit  for  attachment  held  insnfllclent. 
—Sill  Stove  Works  v.  Scott  (Sup.)  181. 

On  application  for  increase  of  bond  in  attach- 
ment, the  question  to  be  determined  is  whether 
the  action  must  be  tried  in  order  to  obtain  dia- 
solution  of  attachment. — Ives  v.  Ellis  (Sup.) 
971. 

Motion  to  increase  bond  on  attachment  may 
be  made  at  any  time  before  application  of  at- 
tached property  to  the  judgment  obtained.— Ives 
V.  ElUs  (Sup.)  971. 

The  amount  of  undertaking  in  attachment  In- 
creased from  |2C0  to  $4,000  to  cover  fees  and 
costs  on  appeal  after  judjgment  for  defendant. — 
Ives  V.  Ellis  (Sup.)  971. 

Attachment  affidavit  construed,  and  held  not 
to  show  any  certain  sum  which  the  plaintiff 
,was  entitled  to  recover,  and  hence  sucn  cause 
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Of  action  was  iiuuffldentiT  stated  to  anthoriM 
an  attachment.— Roth  t.  American  Piano  MfK- 
Go.  (Sup.)  1080. 

Allegations  in  an  attachment  affidavit  of 
three  causes  of  action  held  to  aufflciently  allege 
a  certain  sum  due  to  the  plaintiff  to  support 
the  attachment.— Roth  y.  American  Piano  Mfg. 
Co.  (Sop.)  1080. 

I  3.    QnmshliiK,  ▼aeatlac  dissolution,  or 
abandoiuiient. 

Preliminary  -proof  by  a  subsequent  Judgment 
creditor  of  defendant  Md  SQfflcient,  under  Code 
av.  Proc.  !S  682,  3017.  to  entitle  it  to  attack 
the  papers  on  which  plaintiff  obtained  an  at- 
tachment against  defendant's  property.— Sill 
Stove  Works  v.  Scott  (Sup.)  181. 

Application  to  vacate  an  attachment,  nnder 
Code  Civ.  Proc.  {  682,  held  made  in  due  time. 
—Story  V.  Arthur  (Sup.)  776. 

ATTORNEY  AND  CLIENT. 

Allowance  to  executor  for  counsel  fees,  see 
"Executors  and  Administrators,"  f  2. 

Appointment  of  counsel  for  accused,  see  "Crim- 
inal Law,"  §  8. 

Attorneys  as  public  officers,  see  "District  and 
Prosecuting  Attorneys." 

Confidential  communications,  see  "Witnesses," 

i  1. 

Counsel  fees  as  damages  in  replevin,  see  "Re- 
plevin," i  2. 

Liability  for  counsel  fees  In  preparing  execu- 
tor's final  account,  see  "Executors  and  Ad- 
ministrators," 8  6. 

I  1.     Retainer  and  antliorlty. 

Attorney  held  not  entitled  to  compensation  for 
the  services  of  an  associate  retained  without 
consent  of  his  client.— In  re  Borkstrom  (Sup.) 
451. 

Collecting  attorney  cannot  accept  debtor's 
note  in  payment  of  the  same. — Finlay  v.  Hey- 
ward  (Sup.)  779. 

Unauthorized  act  of  attorney  in  accepting 
note  of  debtor  in  payment  of  claim  htUd  rati- 
fied.—Finlay  V.  Heyward  (Sup.)  779. 

{  Z.    Duties  and  liabilities  of  attorney 
to  client. 

Facts  held  to  show  that  a  controversy  be- 
tween attorney  and  client  as  to  the  attorney's 
claim  on  a  fund  in  his  hands  had  been  submit- 
ted to  the  court. — In  re  Borkstrom  (Sup.)  451. 

I  3.     Compensation   and   lien   of   attor- 
ney. 

Code  Civ.  Proc.  f  06,  giving  attorneys  a  lien 
on  the  causes  of  action,  judgments,  etc.,  of 
their  clients,  does  not  apply  to  the  municipal 
courts  of  the  city  of  New  York. — People  v. 
Fitzpatrick  (Sup.)  191. 

An  attorney,  suing  on  claim  by  administratrix 
under  contract,  held  to  have  an  equitable  lien 
on  the  fund  recovered.— Kennedy  v.  Steele 
(Sup.)  237. 

Facts  held  to  show  that  an  attorney's  claim 
for  a  greater  compensation  than  that  agreed 
upon  was  not  supported  by  the  evidence.--In  re 
Borkstrom  (Sup.)  451, 


Where  an  attorney  was  entitled  to  one-bi^ 
of  proceeds  of  litigation,  and  the  case  wu 
settled  without  the  attorney's  knowledge,  he'.: 
that  the  attorney  could  open  the  settlemer.: 
and  enforce  his  lien,  pursuant  to  Code  Gr. 
Pro&i  66.— Fiscber-Hansen  v.Brooidyn  Hoghta 
R.  Ca  (Sup.)  513. 

Under  Code  Civ.  Proc.  S  66,  aa  amended,  ci 
order  of  reference  to  determine  the  amonnt  of 
an  attorney's  lien  on  the  judgment  reoorered 
held  proper  in  an  action  by  the  attomeT-  for 
such  lien.— In  re  Thomasson  (Sup.)  6S0. 

An  allowance  of|250  for  attomeT's  fees  hHi 
excessive.— In  re  Hiomasson  (Sup.)  559. 

AUTHORITY. 

Of  attorney,  see  "Attorney  and  dlent,"  |  L 
Of  insurance  agent,  see  "Insurance,"  i  2. 

BAIL 

I    1,    In  erlmlnal  proseontloaa. 

Under  Code  Cr.  Proc.  Sf  297,  356,  434.  heli 
error  to  forfeit  recognizance  of  one  indicted 
for  a  misdemeanor  because  defendant  was 
absent  when  the  case  was  called  for  trial:  be 
having  appeared  by  counseL — ^People  t.  Ifiller 
(Sup.)  212. 


BAILMENT. 


See  "Banks  and  Banking," 
2;  "Pledges." 


f  1:  "Carriers,"  f 


Agreement  of  bailee  of  personal  property  that 
sndi  property  be  h^d  as  security  for  his  per- 
sonal debt  Md  no  defense  to  on  action  by  tbe 
owner  to  recover  posses8ion.^Hassett  t.  San- 
bom  (Sup.)  81. 

In  an  action  for  the  value  of  a  horse  hired 
by  defendant  and  returned  in  a  dying  condition, 
evidence  held  sufficient  to  carry  the  question  of 
defendant's  negligence  to  the  jnry. — Whalen 
V.  New  York  &  S.  I.  Electric  Co.  (Sap.)  593. 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors.** 

g  1.     Asslcnment,     admlnlstratlom,     And 
distrlbntlon  of  bankrapt's  estate. 

In  action  by  trustee  in  bankruptcy  to  rearli 
surplus  of  income  of  trust  fund,  a  judgment 
creditor  of  bankrupt  hdd  not  a  necessary  par- 
ty.—Smith  V.  Belden  (Sup.)  246. 

In  an  action  by  trustee  in  bankruptcy,  alle- 
gation helil  «nfficient,  without  stating  that  sach 
sum  was  paid  out  of  the  debtor's  estate,  to 
show  a  preference.— Ricbter  v.  Nimmo  (Sup.) 
501. 

Evidence  held  to  show  that  a  mortgage  by  an 
insolvent  was  given  for  a  pre-existing  debt, 
making  it  a  preferential  transfer,  within  the 
federal  bankrupt  law. — Sebring  v.  Wellington 
(Sup.)  78& 

Evidence  held  sufficient  to  charge  a  creditor 
taking  a  mortgage  from  an  insolvent  with  no- 
tice that  it  was  Intended  to  give  a  preference. 
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within  the  federal  bankrupt  law.— Sebring  v. 
Wellintrton  (Sap.)  788. 

Creditors  having  began  timely  action  to  set 
aside  fraudulent  transfers  of  their  debtor's 
property,  the  debtor's  subsequent  Toluntatj 
banEruptcy  proceedings  do  not  affect  the  cred- 
itors' lien  nnder  their  equitable  proceedings  so 
brought.— Iselin  v.  Goldstein  (Sup.)  1069. 

I  2.     Rights,  reaiedlas,  aad  cUaoIiarKa  of 
bankrupt. 

Discharge  of  banlcrupt  held  not  to  aSect  his 
liability  to  pay  alimony.— Young  t.  Young  (Sui>.) 
944. 

Judgment  for  breach  of  marriage  promise 
held  not  canceled  by  a  discharge  in  Sanlbaptcy. 
—Dialer  t.  McCanley  (Sup.)  949. 

Under  Bankr.  Act  1898,  !  17,  aubd.  2,  a  Judg- 
ment for  criminal  couTersation  held  not  va- 
cated by  discharge  in  bankruptcy. — Colwell  t. 
Tinker  (Sup.)  962. 

Debt  held  not  discharged,  where  a  schedule 
gives  a  debtor's  name  incorrectly. — Liesum  t. 
kraus  (City  Ot.  N.  Y.)  1022. 

BANKS  AND  BANKING. 


Admissions  by  bank  officers,  see 
4. 


"Evidence,"  | 


I  1.     Z*B]i«tloB«  and  deallacs. 

Facts  held  to  show  that  the  receiver  of  a  firm 
was  merely  subrogated  to  the  rights  of  the  firm, 
so  as  not  to  be  entitled  to  recover  a  deposit  on 
which  a  bank  hnd  a  lien  as  against  the  firm. — 
Dclahnnty  v.  Ontral  Nat.  Bank  (Sup.)  416. 

Bank  held  to  have  a  lien  on  a  deposit  of  the 
maker  of  matured  notes  which  it  held.— Dela- 
bnnty  t.  Central  Nat.  Bank  (Sup.)  416. 

{  2.     National  banks. 

Directors  forming  a  discount  committee  of 
the  bank  held  guilty  of  negligence  and  miscon- 
duct rendering  them  liable  to  stockholders  in- 
jured thereby. — Hanna  v.  People's  Nat.  Bank 
(Sup.)  1076. 

A  stockholder  ot  a  bank,  whose  shares  had 
been  sold  by  it  for  failure  to  pay  an  assessment 
made  necessary  by  negligence  of  the  bank  di- 
rectors, held  entitled  to  maintain  a  suit  against 
them  on  behalf  of  himself  and  others  similarly 
situated  to  recover  the  loss  of  the  value  of  his 
stock.— Hanna  v.  People's  Nat  Bank  (Sup.) 
1076. 

Stockholders'  action  in  equity,  which  would 
ordinarily  be  brouKht  by  a  corporation  for  the 
benefit  of  the  stockholders,  may  be  brought  by 
the  stockholder,  where  the  directors  affected 
are  still  in  office. — Uanna  v.  People's  Nat. 
Bank  (Sup.)  107C. 

An  action  by  stockholders  of  a  national  bank 
against  directors  for  negligence  may  be  brought 
at  any  time  within  10  years.— Hanna  t.  Peo- 
ple's Nat  Bank  (Sup.)  1076. 

BAR. 

Of  action  by  fomier  adjudication,  see  "Judg- 
ment," i  2. 
Of  dower,  see  "Dower,"  i  2. 


BENEFICIAL  ASSOCIATIONS. 

See  "Associations." 

Building  or  loan   associations,   see   "Building 
and  I^ioan  Associations." 

Director  in  a  brewing  company  held  not  a 
principal,  agent,  or  servant  in'  manufacture  of 
malt  liquors,  so  as  to  be  ineligible  to  member- 
ship in  a  fraternal  association. — People  v.  Su- 
preme Tent  of  the  Maccabees  of  the  World 
(Sup.)  960. 

BEQUESTS. 

See  "Wills." 

BEST  AND  SECONDARY  EVIDENCE 

In  dvil  actions,  see  "Evidence,"  i  & 

BILL  OF  LADING. 

See  "Carriers,"  (  2. 

'  BILL  OF  PARTICULARS. 

See  "Pleading,"  |  4. 

BILLS  AND  NOTES. 

By  coraoration,  see  "Corporations,"  i  8. 
Operation  and  effect  of  usury  laws,  see  "Us- 
ury," f  1. 

I   1.     lUckta  and  VablUties  on  Indorse- 
ment cr  transfer. 

Motes  made  for  discount  at  a  bank  are  not 
Toid  becaase  the  proceeds  are    intended    for 

f ambling  purposes,  where  the  bank  has  bo 
nowledge  of  such  purpose.— Birdsall  v.  Wheel- 
er (Sup.)  07. 

Renewals  of  a  decedent's  note,  indorsed  by 
the  widow,  held  extensions  furnishing  consider- 
ation for  the  indorsement. — Utica  City  Nat 
Bank  v.  Tallman  (Sup.)  861. 

Holder  of  check  acquired  for  Talne  before 
maturity  held  entitled  to  recover  thereon, 
though  originally  obtained  by  fraud.— Ketcham 
T.  Govin  (City  Ct  N.  Y.)  991. 

Bona  fide  purchaser  of  negotiable  paper  held 
not  bound  by  facts  which  might  put  a  very  cau- 
tious man  on  inquiry. — Ketcham  v.  Govin  (City 
at  N.  Y.)  901. 

f  8.    Presentment,  demand,  notice,  and 
protest. 

The  fact  that  a  corporation  which  executed 
a  note  was  insolvent  did  not  excuse  the  hold- 
er from  making  a  demand  on  the  corporation 
and  serving  notice  of  nonpayment  on  the  in- 
dorser.— Moore  v.  Alexander  (Sup.)  420. 

Allegations  held  not  sufficient  to  excuse  the 
holder  of  a  note  from  making  a  demand  on  the 
maker  and  from  serving  notice  of  nonpayment 
on  the  indorser. — Moore  v.  Alexander  (Sup.) 
420. 

Evidence  htid  insufficient  to  show  a  waiver 
of  protest.— Werr  v.  Kohles  (Sup.)  713. 

{   3.    Actions. 

Answer  in  suit  on  note  against  indorser  hdd 
demurrable  as  stnting  conclufions  of  low. — 
Twelfth  Ward  Bank  v.  Brooks  iSup.)  3SS. 
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In  tiilt  on  a  note,  answer  of  indoTser- setting 
ap  payment  by  sabsegnant  indorser  AeM  de- 
marrable.— Twelfth  Ward  Bank  T.  Brooks 
(Sup.)  388. 

Where  a  note  taken  b^  an  attorney  for  a 
claina  due  his  client  also  inclades  the  commis- 
Bions  due  the  attorney,  he  has  snch  interest 
therein  as  will  authorize  soit  thereon  by  him- 
self or  his  assignee.— Crouch  r.  Wagner  (Sup.) 

eoT. 

The  fraud  of  an  attorney  on  his  client  Add 
not  a  defense  to  an  action  by  the  attorney 
against  the  judgment  debtor  of  the  client  on 
notes  given  the  attornej  in  settlement  of  the 
judgment— Oonch  t.  ^Vagner  (Sup.)  6D7. 

In  action  on  notes  given  by  judgment  debtor 
to  attorney  of  creditors,  the  creditors  alone 
held  entitled  to  set  np  claim  of  want  of  title 
in  the  notes  in  their  attorney.— Crouch  t.  Wag- 
ner (Sup.)  607. 

In  action  on  a  note,  maker  held  entitled  on 
cross-examination  to  rebut  presumption  as  to 
consideration  arising  from  the  evidence.— Mn- 
tnal  Loan  Ass'n  t.  Brandt  (Sup.)  770. 

Bvidence  held  sufiBdent  to  show  that  a  wid- 
ow's indorsement  of  her  deceased  husband's 
note  was  not  made  on  a  promise  that  she 
should  in  no  event  be  held  liable  thereon. — 
Utica  City  Nat  Bank  v.  Tallman  (Sup.)  881. 

BONA  FIDE  PURCHASERS. 

At  execution  sale,  see  "Execution,"  1  2, 

Of  Ull  of  exchange  or  promissory  note,   see 

"BiUs  and  Notes^'  t  1. 
Of  lands,  see  "Vendw  and  Purchaser,"  I  L 

BONDS. 

Bonds  to  prevent  or  discharge  mechanics'  lien, 

see  "Mechanics'  Liens,"  t  3. 
In  legal  proceedings,  see  "Appeal,"  {  S;    "At- 

Uchment"  {  2;    "Bail";    '^Replevin,"  8  1. 
Municipal  bonds,  see  "Municipal  Corporations," 

(  6. 
Of  tax  collector,  see  "Taxatton,"  |  4. 
Of  trustee,  see  ''Trusts,"  i  6. 

BOUNDARIES. 

(  1.     Desoriptloa. 

Deed  construed,  and  held  to  operate  as  a  con- 
veyance to  the  grantee  of  the  bed  of  the  east- 
erly half  of  a  road.— Fell  v.  Pell  (Sup.)  1092. 

The  law  presumes  that  the  grantor  conveying 
land  abutting  a  highway  does  not  intend  to  re- 
serve to  himself  the  fee  in  the  highway. — PeV 
V.  Pell  (Sup.)  1092. 

BREACH. 

Of  condition,  see  "Insurance,"  |  4. 

Of  contract  see  "Contracts,'*  i  4. 

Of  contract  of  employment,  see  "Master  and 

Servant,"  t  2. 
Of  covenant,  see  "Covenants,"  {  1. 
Of  lease,  see  "Landlord  and  "Tenant"  1 1. 
Of  warranty,  see  "Sales,"  |  2. 


BREACH  OF  MARRIAGE  PROMISE 

ElfTect  of  discharge  In  bankruptcy  on  liatufeT- 
for  judgment  for  breach  of  promise  of  bu^ 
riage,  see  "Bankruptcy,"  S  2. 

BRIDGES. 

I  I.     HecnlAtion  and  use  for  twid. 

Where  a  bridge  broke  while  an  engine  tai 
thresher  were  crossing,  bnt  less  than  four  trss 
was  on  the  panel  which  broke,  I/aws  1890,  c 
6(8,  I  154,  does  not  prevent  recoreir.— Lee  t. 
Delaware,  L.  &  W.  B.  Co.  (Sup.)  12a 

When  the  owner  and  driver  of  a  traction  ra- 
glne  were  both  on  it  when  a  bridge  broke  nndrr 
it,  and  were  injured,  the  question  of  the  oira- 
er't  eontrifantory  negligence  waa  for  the  jnir.— 
Lee  ▼.  Delaware,  L.  &  W.  R.  Go.  <Sii».)  120. 

BROKERS. 

See  "Principal  and  Agent" 

I  I,     Gompenaation  and  Uea. 

An  action  for  commissions,  by  •  broker  who 
took  defendant's  card  to  one  who  sabaequently 
traded  for  the  property,  held  property  dianiisi- 
ed.— Walton  v.  McMorrow  (Sap.)  2S0. 

A  broker  inducing  his  principal  to  enter  into 
a  contract  of  ex<diange  by  erroneoas,  thoa^ 
not  fraudulent  representations,  held  not  en- 
titled to  compensation.— Marcus  t.  Blooming- 
dale  (Sup.)  374. 

Beal-estate  tooker  held  not  instnunental  in 
procuring  a  lease  of  premises,  so  aa  to  be  fc- 
titled  to  commission.— Tyng  v.  Constable  (Snp.i 
«20. 

Beal-estate  agent  finding  responMble  pur- 
chaser accepted  by  imncipal,  held  entitled  to  h'<^ 
commiaaioik— Miller  r.  Barth  (City  Gt  M.  Y.) 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Contract  with  building  association  to  cancA 
note  and  release  maker  hdd  no  defense  to  ac- 
tion on  note  by  aaagnee  of  association  in  in- 
solvency.—Cobb  T.  Johnson  (Sup.)  218. 

Shareholder  in  mutual  loan  assodatioa. 
knowing  of  amendment  to  articles,  htid  estop- 
ped to  dalm  any  greater  sum  on  withdrawal 
than  the  amendment  entitled  him  to. — Gardner 
V.  New  York  Mut  Savings  &  l«aa  Ass'd 
(Sup.)  240. 

Where  members  of  an  assodation,  after  dis- 
covery of  fraud  in  procuring  their  aubscriptiona, 
have  elected  to  retain  their  membership,  thry 
cannot  also  recover  back  the  money  paid.- 
Buker  t.  Laighton  Lea  Ass'n  (Sap.)  ttia 

CALENDARS. 

Of  cauaes  tor  trial,  see  rTrial,"  1 1. 

CANCELLATION. 

Of  lis  pendens,  see  "Lis  Pendena.** 
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CANCELLATION  OF  INSTRUMENTS. 

Rescission  of  contract,  see  "Contmcts,"  {  8. 
Setting     aside     fraudulent     conveyances,     ac« 
"Fraudulent  Conveyances,"  {  2. 

CARRIERS. 

Validity  of  act  relating  to  sale  of  tickets  as  d»> 
priving  of  property  without  due  process  of 
Inw,  Bee  "Constitutional  Law,"  {  6. 

Validity  of  act  relating  to  sale  of  tickets  as 
police  regulation,  see  "Constitutional  law," 
§1. 

i  1.     Control  and  regnlatlom  of  oonuaon 
osrHers. 

Laws  1901,  c.  039,  prohibiting  private  indi- 
ridaals  from  selling  railroad  tickets,  and  for- 
bidding carriers  from  supplying  tickets  for 
sale  to  any  other  than  authorized  agents,  is  not 
I  valid  exercise  of  the  undoubted  power  of  the 
legislature  to  regulate  carriers.— People  t.  Cald- 
trell  (Sup.)  664. 

I  2.     Oanrl«s«  of  goods. 

Bill  of  lading  held  not  a  through  bill,  so  as  to 
extend  an  exemption  of  the  first  carrier  for  loss 
iy  fire  to  the  connecting  carrier. — Robinson  t. 
SW  York  &  T.  a  S.  Oo.  (Sup.)  424. 

Where  a  bill  of  lading  provided  that  the 
Freight  should  be  subject  to  all  customary  con- 
iitions  of  water  transportation,  evidence  that 
jxemption  from  loss  by  fire  was  universally  in- 
lerted  in  bills  of  lading  held  insufficient  to 
make  it  a  part  of  the  contract.— Robinson  t. 
Sew  York  &  T.  S.  S.  O).  (Sup.)  424. 

Carrier  Md  liable  for  full  value  of  goods  for 
lelay  in  delivery. — Baumann  v.  New  York,  N. 
H.  &  H.  R.  Co.  (Sup.)  632. 

I  3.     C«rat«ce  Af  passeacess. 

In  action  against  street  railway,  instruc- 
:ioD8  that  certain  acts  on  part  of  conductor 
icould  net  constitute  negligence  held  improper- 
ly refused.— Kantrowita  v.  Metropolitan  St.  Ry. 
3o.  (Sup.)  894. 

In  action  against  street  railway  for  Injuries 
to  passenger,  evidence  held  to  show  no  negli- 
fenco  on  part  of  defendant. — Kantrowits  v. 
VIptropolitan  St  Ry.  Oo.  (Sup.)  894. 

Laws  1901,  c.  689,  relating  to  sales  of  rail- 
road tickets  by  unauthorized  persons,  held  un- 
constitutional.—People  V.  Hagan  (Sup.)  461. 

In  action  against  street  railroads  for  in- 
juries sustained  by  a  passenger  on  alighting 
from  a  car,  evidence  held  to  warrant  the  sub- 
mission of  the  case  to  the  jury. — ^Willis  t. 
Metropolitan  St  Ry.  Oo.  (Sup.)  554. 

In  action  against  street-railroad  company  for 
injuries  sustained  en  alighting  from  a  car,  cer- 
tain instructions  as  to  plaintiffs  contributory 
Desligence  held  not  prejudicial  to  defendant- 
Willis  v.  Metropolitan  St  Ry.  Oo.  (Sup.)  654. 

Whether  it  is  negligence  for  a  passenger  to 
alight  from  a  street  car  when  in  motion  heid 
a  qucotion  for  the  jury.— Willis  v.  Metropolitan 
St  Ry.  (3o.  (Sup.)^-' 


Evidence  hOd  not  snffiefent  to  show  tiiat  a 
proximate  cause  of  the  injury  to  a  passenger 
on  a  street  railway  was  the  negligence  of  the 
defendant. — Johnson  v.  Brooklyn  Heights  R.  (Jo. 
(Sup.)  568. 

In  an  action  against  a  street-railway  com- 
pany for  injuries  to  passenger,  a  verdict  for 
plaintiff  Aeld  not  against  the  evidence. — Nash 
r.  Yonkers  R.  Co.  (Sup.)  594. 

Blvidence  that,  after  the  signal  was  given  to 
start  the  train,  decedent  attempted  to  board  the 
car,  and  the  conductor  shut  tne  gate  on  dece- 
dent's hand,  dragf;ing  him  15  or  20  feet,  and 
crushing  him  agamst  a  bridge,  was  sufficient 
to  carry  to  the  jury  the  question  of  defend- 
ant's negligence.— EriciuB  v.  Brooklyn  Heights 
R.  Co.  (Sup.)  596. 

Evidence  in  action  for  injuries  to  passenger 
held  Eufflcient  on  appeal  to  sustain  a  verdict 
for  plaintiff.- Kridus  v.  Brooklyn  Heights  R. 
Oo.  (Sup.)  596.  .  »  »  «. 

Whether  plaintiff  was  negligent  In  attempt- 
ing to  get  off  a  train  wliich  had  started  was 
£>r  the  jury.— Taylor  v.  New  York  (3ent  &  H. 
R.  R.  (30.  (Sup.)  884. 

CASE  ON  APPEAL 

Making  and  settlement  see  "Appeal,"  I  4. 

CAUSE  OF  ACTION. 

See  "Action";  "Attachment"  i  1, 

CEMETERIES. 

Liability  of  cemetery  association  to  assessment' 
for  local  improvements,  see  "Municipal  (3or. 
porations,"  {  2. 

CERTIORARI 

To  review  tax  assessment  see  "Taxation,"  |  8. 

I  !•     Nature  and  eronnds. 

Certiorari  will  not  lie  to  review  the  act  of  the 
fire  commissioners  of  a  city  in  removing  a  fire- 
man in  pursuance  of  its  charter.— People  v. 
Gleason  (Sup.)  700. 

Under  Code  Civ.  Proc.  g§  2122,  2127,  certiora- 
ri cannot  issue  on  application  of  a  town  to  re- 
view proceedings  of  tne  land  office  commission- 
ers as  to  the  grant  of  lands  under  water  to  an 
adjacent  landowner;  such  commissioners  hav- 
ing no  power  to  determine  the  state's  title.— 
People  V.  Woodruff  (Sup.)  1044. 

Proceedings  by  board  of  fire  commissioners 
for  removal  of  a  member  of  the  fire  depart- 
ment under  Laws  1894,  c.  615,  §f  164,  166, 
held  to  be  judicial  in  nature,  so  as  to  be  re- 
viewable by  writ  of  certiorari.— People  v.  Flood 
(Snp.)  1067. 

CHAMPERTY  AND  MAINTENANCE. 

Where  plaintiff  in  ejectment  has  legal  title, 
defendant  s   occupancy  without  permusion   is 
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not  fraeh  poM«adon  ander  dtim  of  title  as  to 
make  the  deed  to  plaintiff  champertons.— Willey 
T.  Qreenfield  <Snp.)  1048. 


CHANCERY. 

See  "Equity." 

CHANGE  OF  VENUE. 

Of  drll  actions,  see  "Venae,"  1 1. 

CHARACTER. 

Of  aeensed  in  criminal  prosecutions,  SM  "Crim- 
inal Law."  I  2. 

CHARGE. 

Of  legacies  on  property  by  will,  see  "Wills," 
I  4. 

To  grand  Jury,  see  "Grand  Jury." 

To  jury  in  dvil  actions,  see  "Tnal,"  |  4. 

To  ju^,  in  criminal  prosecutions,  see  "Crim- 
inal l«w,"  I  S. 

CHARITIES. 

BxempUon  from  taxation,  see  "Taxation,"  1 1. 

CHATTEL  MORTGAGES. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances," {  1. 

{  1.     Blclits  and  UablUties  of  partlea. 

A  chattel  mortgagor,  having  no  title  or  right 
of  possession  in  the  property  after  default, 
cannot  maintain  an  action  against  the  mort- 
gagee for  a  conversion  thereof.— Oody  t.  First 
Nat.  Bank  (Sup.)  277. 

A  complaint,  in  an  action  by  a  mortgagor 
against  the  mortgagee,  held  snbject  to  demurrer 
under  Code  av.  Proc.  §§  481.  1207,  as  being 
insufficient  to  show  a  conversion  by  the  mort- 
gagee.—Cody  V.  First  Nat.  Bank  (Sup.)  277. 

A  complaint  in  an  action  by  a  chattel  mort- 
gagor against  the  mortgagee  Md  to  present  a 
law  action  for  conversion,  and  not  an  equita- 
ble suit  to  redeem  from  a  foreclosure  sale.— 
Cody  T.  First  Nat.  Bank  (Sup.)  277. 

CHEAT. 

See  "False  Pretenses";  "Fraud." 

CHECKS. 

See  "Bills  and  Notes." 

CHILD. 

See  "Infants";  "Parent  and  Child";  "Wilta," 
S8. 


CITIES. 

Se«  "Municipal  Corporations." 

CITY  COURTS. 

Se«  "Courts,"  |  2. 

Consolidation  of  actions,  se«  "Actios." 


>L 


CITATION. 


See  "Process." 


See 


See 


CIVIL  SERVICE. 

"Municipal  Corporations,"  f  1. 

CLAIM  AND  DELIVERY. 

"Beplevln." 


CLAIMS. 

Against  estate  of  decedent,  see  ' 

Administrators,"  §  S. 
Against  municipal  corporation. 

Corporations,"  {  7. 
Against  sUte,  see  "SUtes,"  i  1. 


ISxeentart  ui 

■ee  '^naidpii 


CLASS  LEGISLATION. 

See  "Constitutional  Law,"  I  4. 

CLOUD  ON  TITLE. 

See  "Quieting  Titie." 

CLUBS. 

See  "Associations." 

COLUTERAL  AGREEMENT. 

Parol  evidence,  see  "Blvidence,"  |  7. 

COLLATERAL  INHERITANCE  TAXES. 

See  "Taxation,"  |  & 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of."  1 1. 

COLLECTION. 

Of  costs,  see  "Costs,"  |  4. 
Of  estate  of  decedent,  see  "Elzecnton  and  Ad- 
ministrators," S  2. 

COMBINATIONS. 

See  "Conspiracy." 

COMMERCE. 

Carriage  of  goods  and  passensera,  aas  "(^v 
riers.^' 
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COMMISSION. 

>  take  testimony,  see  "DeposittMU." 

COMMISSIONERS. 

condemnation   proceedings,   aee    "Eminent 
Domain,"  |  S. 
try  commimioners,  see  "Jury,"  i  1. 

COMMISSIONS. 

'.  agent,  see  "Principal  and  Agent,"  |  1. 

t  broker,  see  "Brokers,"  J  1. 

!  executor   or  administrator,  see  "Ezecntors 

knd  Administrators,  g  5. 

COMMITMENT. 

»  Sunday,  see  "Sunday." 

COMMITTEE. 

lection  committees,  see  "Blections,"  I  1. 

COMMON  CARRIERS. 

«  "Carriers." 

COMPENSATION. 

ir  performance  of  contract,  see  "Contracts," 
(  2. 

>r  property  taken  for  pnblic  use,  see  "Emi- 
nent Domain,"  §  2. 

)r  services,  see  "Master  and  Servant,"  |  2. 
t  agent,  see  "Principal  and  Agent,"  S  1. 
{  assistant  prosecuting  attorney,  see  "District 
anil  Prosecuting  Attorneys," 
t  attorney,  see  "Attorney  and  Client,"  t  8. 
t  broker,  see  "Brokers,"'  $  1. 
r  city  officers,  see  "Municipal  Corporations," 
i  1. 

t  executor  or  administrator,  see  "Executors 
nnd  Administrators,"  S  6. 
r  referee,  see  "Reference,"  {  2. 

COMPETENCY. 

r  evidence  In  civil  actions,  see  "Evidence,"  1 2. 

COMPLAINT. 

civil  actions,  see  "Pleading,"  }  1. 
criminal  prosecution,  see  "Indictment  and 
Information." 

COMPROMISE  AND  SETTLEMENT. 

«  "Belease." 

COMPUTATION. 

(  period  of  limitation,  see  "Limitation  of  Ac- 
tions," {  1. 


CONDEMNATION. 

Taking  property  for  public  nse,  see  "Eminent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales,"  I  8. 

CONDITIONS. 

In  Insurance  policies,  see  "Insurance,"  |  4. 

Precedent  to  action,  see  "Limitation  of  Ac- 
tions," {  1. 

Precedent  to  rescission  of  contract,  see  "Con- 
tracts," 18. 

CONFESSION. 

Of  accomplice,  see  "Criminal  Law,"  |  2. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  commanicatloiui,  see  "^tneBses,** 

CONNECTING  CARRIERS. 

See  "Carriers,"  i  2. 

CONSIDERATION. 

Of  contract,  see  "Contracts,"  {  1. 

Of  indorsement  of  note,  see  "Bills  and  Notes>" 

i  1. 
Of  mortgage,  see  "Mortgagee,"  {  1. 

CONSOLIDATION. 

Of  actions,  see  "Action,"  1 1. 

CONSPIRACY. 

Evidence  of  acts  and  declarations  of  conspira- 
tors, see  "Criminal  Law,"  §  2. 

I   1.     Criminal  responsibility. 

Defendants  should  not  be  convicted  of  coU' 
spiracy,  under  Pen.  Code,  {  168,  subd.  6,  when' 
they  have  used  no  force  or  threats.— People  t. 
Radt  (Oen.  Sees.)  846. 

CONSTITUTIONAL  LAW. 

Enactment  and  validity  of  statutes,  see  "Stat' 

ntes,"  {  1. 
Special  or  local  laws,  see  "Statutes,"  §  2. 
Validity  of  act  relating  to  appointment  of  jury 

commissioners  as   violative  of  constitutional 

provision  relating  to  appointment  of  county 

officers,  see  "Jury,"  {  1. 

I   1.     Police  po'ver  In  generaL 

Laws  1901,  c.  639,  relating  to  ticket  broker- 
age, held  not  valid  as  a  police  regulation.— 
People  V.  Caldwell  (Sup.)  654. 

{  2.     Vested  risbts. 

Where  a  contract  fixing  the  amount  to  be 
paid  by  street  railways  for  new  pavements 
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was  ratified  hy  a  statute,  anch  oompanlea  were 
not  subject  to  the  general  railroad  law,  sabse- 
quently  paased,  fixing  the  liability  of  railroads 
for  street  improvements. — Weed  ▼.  Common 
Oonncil  of  CSty  of  Binghamton  (Sup.)  282. 

I  3.     ObUsatloa  of  eontraots. 

Laws  18.92,  c.  676,  {  98,  held  not  unconstitu- 
tional as  impairing  the  obligation  of  the  con- 
tract of  the  street  railway  company  evidenced 
by  its  franchise. — Village  of  Mechanicville  v. 
Stillwater  &  M.  St.  Ry.  Go.  (Sup.)  11Q2. 

{  4.    PriTilesea  or  Immimittea,  and  elaas 
legislation. 

Acts  1893,  c.  231,  ratifying  a  contract  be- 
tween a  city  and  street-railway  companies  fix- 
ing the  amount  to  be  paid  the  companies  for 
new  pavements,  was  not  unconstitutional,  aa 
granting  an  exclosiTe  privilege  to  a  private  cor- 
poration.— ^Weed  V.  Common  Council  of  CSty 
of  Blnghamton  (Sup.)  282. 

I  S.    Sne  proeeaa  of  law. 

'  Laws  1901,  c.  ITS,  held  not  nnconstitntional; 
the  objectionable  provision  being  entirely  sepa- 
rable from  the  residue.— In  re  Fuller's  Estate 
<Sup.)  40. 

Laws  1901,  e.  173,  M  B>  8,  12,  anthoriztng 
the  appointment  of  the  county  treasurer  as 
transfer-tax  appraiser,  of  a  decedent's  estate, 
htJd  not  unconstitutional  as  taking  property 
without  due  procees  of  law.— In  re  Puller's  Es- 
tate (Sup.)  40. 

Whether  a  railroad  ticket  be  a  token  or 
prima  facie  evidence  of  the  contract  of  car- 
riage, when  sold  it  belongs  to  the  person  pur- 
chasing; and,  unless  its  use  is  in  some  way 
limited,  it  has,  the  same  quality  as  every  other 
kind  of  property.— People  t.  Caldwell  (Sap.) 
«54. 

Laws  1901,  c.  6S9,  relating  to  ticket  broker- 
age, held  unconstitutional,  as  depriving  per- 
sons of  liberty  and  property  without  due  process 
«f  law,  as  preserved  in  Const,  art.  1,  $  8. — 
People  T.  Caldwell  (Sup.)  654. 

The  fact  that  some  dishonest  persons  have 
been  engaged  in  the  ticket  brokerage  business 
does  not  justify  the  legislature  in  depriving 
every  citizen  of  the  liberty  to  further  engage 
in  Budt  business,  as  attempted  by  Laws  1901, 
c  639.— People  v.  Caldwell  (Sup.)  654. 

CONTEMPT. 

I   1.    Acta  or  eondnet  oonatitntlnK  eon« 
tempt  of  oonrt. 

It  ia  no  defense,  on  a  motion  for  contempt 
in  refusing  to  pay  alimony,  that  respondent 
haa  no  money.— xonng  v.  Young  (Sup.)  944. 

{  S.    Power  to  piuilali  and  proceedlnsa 
therefor. 

Where  a  motion  to  punish  a  defendant  for 
contempt  is  denied  on  liis  giving  a  legal  excuse 
and  paying  disbursements  caused  thereby,  the 
court  will  not  impose  further  conditions  on  him. 
-Tuell  V.  Paine  (Sup.)  1121. 

I  3.    Pnnlalunent. 

Under  Code  Civ.  Froc.  |  228G,  a  person  ad- 
judged guilty  of  contempt  in  tailing  to  obey 


"1 


a  command  to  perform  an  Mt  eamiot  be  h 
prisoned,  where  he  performed  Ote  act  Mi 
sentence    was    pronounced.— Faopla    t. 
(Sup.)  19e. 

CONTINGENT  REMAINDERS. 

Creation,  a«e  "WiUa."  |  S. 

CONTRACTS. 

Agreements    within    atatnta    of    fraodn  ■ 

"Frauds,  Statute  of." 
Asaignment,  see  "Aasignmenta." 
Discnarge  by  release,  see  "Beleaae." 
Impairing  obligation,  see  "Constitational  Law] 

Operation  and  effect  of  champerty,  aee  "Oua 

perty  and  Maintenance." 
Parol  or  extrindc  evidence,  aee  "BtrideBoc,"  i  I 
Restraining  performance  or  breadi,  aee  *ki 

junction,^  f  8. 
Specific  performance,   aee   "Specific  Person 

ance." 

Contraete  oTporticttlar  docaea  Q^parttek 
See  "Carriers,"  S  3;  "CorpoiaUona,"  f  3;  'MM 

ter  and  Servant" 

Contraeta  reUtUng  toparttaUarttibleai. 
Ground  for  meclianica'  liena,  aee  *OIeciiaiia 

Liens,"  S  1- 
Making  bequest  or  devise,  see  "Willa,"  {  2. 
Transportation  of  passengers,  aee  "CirRcn, 

J  8. 

ParUeulaT  cloaaea  qf  eccprem  oontnek. 
See   "Bailment";   "BUla   and   No...  ';  "Crt 

nanta":  "Insurance";  "Liena";  "Partnent-^ 

"Sales.*' 
Agency,  aee  "Principal  and  Agent." 
Compensation  of  attorney,  aee  "Attorney  a 

Client."  {  3. 
Employment,  see  "Master  and  Servant," 
Tveases,  see  "Landlord  and  Tenant." 
Sales  of  realty,  see  "Vendor  and  Parebtatr.' 

{    1.    Reqnlaitea  and  validity. 

An  agreement  not  to  bold  an  fndoner  Btbii> 
to  induce  him  to  indorse  a  note  gives  ic  ■• 
newal  of  another  note  which  he  had  pRviciit 
indorsed,  ia  without  consideration. — ^Far  Boca 
way  Bank  v.  Smith  (Sup.)  51S. 

An  agreement  by  a  first  mortgagee,  lunai  i 
present  right  to  foreclose  a  mortage,  not  to  i 
so,  is  a  sufficient  consideration  to  supper:  i 
contract  with  the  second  mortgagee  iwjxr^ 
the  latter  to  pay  taxes  on  the  mortgaged  p:'.:< 
isea.- WiUiama  t.  Bedford  Bank  (Sap.)  SSi. 

i  2.    Conatraotion  and  opemtioa. 

An  agreement  of  a  real-estate  paitnoik:; 
held  not  ambiguous,  and  not  to  inteai  "< 
erection  of  a  hotel  as  an  improvement— Pl  r 
er  V.  Brhardt  (Sup.)  663. 

Where  a  real-estate  partneraliip  was  wpi 
lied  under  an  agreement  which  tne  coar:  .-.'i- 
atrued  not  to  contemplate  'the  erectioa  of  ■ 
hotel  which  had  been  planned,  and  the  fissi 
thereto  did  not  object,  an  architect  emric;t' 
to  draw  the  plans  could  not  rajae  objedija.- 
Palliaer  v.  Erhardt  (Sup.)  563. 
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.'ontract  constrapd,  and  timb  of  jrivlnc.notloe 
discootinuoncp  determined.— Rauwty  Advey- 
iSK  Co.  V.  Posner  (Sup.)  742. 

)b«  for  whose  benefit  tlM  contntct  was  mad* 
tf  entitled  to  sue  thereon,  though  hi*  id«n> 
f  was  not  known  at  the  time  of  the  making 
the  contract— Tracer  t.  ^yd«r  (Sop.)  761. 

Sridence  in  action  against  administrators 
isidered,  and  right  of  plaintiff  to  recover 
Eermined. — Arming  t.  Stemway  (Sap.)  810. 

Contract  held  to  involTO  a  personal  relation 
minating  on  the  death  of  one  of  the  parties. 
Lrming  r.  Steinway  (Sup.)  SlOl 

Practical  construction  of  a  clear  and  nnam- 
ruous  contract  cannot  be  allowed  by  reason 
the  fact  that  one  of  the  parties  has  gone 
rtber  than  required  by  the  written  terms  of 
i  contract.— Maloney  t.  Iroquois  Brewing  Oo. 
ap.)  109& 

Chattel  mortgagee  hdd  not  required  to  take 
s.-ie8sion  of  the  mortgaged  property  in  the 
ent  of  a  default  by  the  mortgagor,  in  order 
pay  a  third  party  which  it  had  agreed  to 
y  on  fulfillment  of  the  debtor's  contract.— 
aloney  t.  Iroquois  Brewing  Co.  (Sup.)  1098. 

Contract  construed,  and  held  not  to  require  a 
ird  party  to  collect  the  amounts  due  the 
aintilf,  so  as  to  authorize  a  recovery  of  the 
11  amount,  where  the  less  amount  stipulated 
r  had  not  been  paid  by  the  primary  debtor. 
Maloney  v.  Iroquois  Brewing  Co.  (Sop.)  100& 

3.  Hesalsslon  and  ahandOMinent. 

Where  plaintifts  paid  a  note  of  a  third  per- 
n  held  by  defendant,  they  cannot  rescind  the 
ntract  and  recover  the  money,  because  of 
Ise  representations  as  to  security,  without 
ndering  back  the  note  and  security. — Bloom- 
gdale  V.  Southern  Nat.  Bank  (Sup.)  806. 

\  statement  by  plaintifE's  agent  to  defendant 
at  security  for  a  note  of  a  third  person  ob- 
ined  from  it  was  bogus,  and  he  returned  it, 
id  wanted  the  money  paid  for  the  note,  hild 
it  a  sufficient  tender. — Bloomingdale  v.  South- 
n  Nat.  Bank  (Sup.)  306. 

Where  defendant  was  induced  to  order  books 
I  the  representation  that  he  was  purchasing 
am  a  committee  of  congress,  he  may  repudiate 
e  contract  on  learning  that  the  seller  is  an 
dividnal  selling  on  his  private  account — ^Bar- 
s  V.  Dorries  (Sup.)  695. 

Contract  of  sale  of  personalty  held  entire,  so 
to  antheriae  seller  to  rescind  on  refusal  of 

irchaser  to  accept  first  installment — Ganser 
Weber  (Sup.)  773. 

A  party  cannot  rescind  a  contract  unless  he 
stores  what  be  had  recdved  under  it— Brady 
Edwards  (Sup.)  972. 

4.  Ferf  ormaBee  or  Inreaslu 

Where  a  contract  provided  for  the  payment 
the  plaintiff  of  $600  per  annum  in  monthly 
stallments  of  $50  for  the  rest  of  his  natural 
e,  a  new  cause  of  action  arises  at  the  ex- 
ration  of  every  month. — Seed  v.  Johnston 
up.)  579. 


S  B.     Aetloas  for  ImmapJi. 

In  an  action  for  breach  of  an  alleged  con- 
tract of  employment  evidence  of  injuries  re> 
celved  and  pain  suffered  by  plaintiff  while  in. 
defendant's  employ  Is  ImmaterlaL— Mowbrar 
T.  Gould  (Sup.)  366. 

Evidence  in  action  on  alleged  contract  of  em- 
ployment for  life  held  not  to  sustain  verdict  tor 
plaintiff.- Mowbray  v.  Ooold  (Sup.)  865. 

Ehridenca  of  a  contract  by  second  mortgage* 
with  the  first  mortgagee  to  pay  taxes  on  th* 
mortgaged  premises  hHd  sufficient  to  go  to  th*- 
Jury  in  an  action  by  the  first  mortgagee  for  a 
preach  .thereof. —Williams  v.  Bedford  Bank 
(Sup.)  S89. 

CONTRIBUTORY  NEGLIGENCE 

See  "NegUgenc*,"  {  2. 

CONVERSION. 

Wrongful  conversion  of  personal  propertr,  ■«» 
"Trover  and  Conversion." 

CONVEYANCES. 

By  incompetent,  see  "Insane  Persons,"  1 1. 

In  fraud  of  creditors,  see  "Fraudulent  (Convey- 
ances." 

Of  easement  see  "Easements,"  S  1. 

Particular  classes  of  conveyances,  see  "Assign- 
ments"; "Assignments  for  Benefit  of  Credit- 
ors"; "Chattel  Mortgages";  "Deeds";  "Mort- 
gages." 

To  purchaser  at  foreclosure  sale,  see  "Mort- 
gages," {  4. 

CORPORATIONS. 

Admissions  by  ofBcers,  see  "Evidence,"  |  4. 

Partfcular  cltuset  of  corporcMotu. 

See  "Beneficial  Associations";  "Building  and 
Loan  Associations";  "Municipal  Corpora- 
tions" ;  "Street  Railroads,"  {  1. 

Electric  light  and  power  companies,  see  "Elec- 
tricity." 

Insurance  companies,  see  "Insurance,"  {  1. 

Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  {  1. 

I  1.    Meaibers  wad  stoeUiolders. 

A  minority  stockholder  held  not  entitled  to^ 
sue  for  damages  suffered  by  him  In  common 
with  all  the  other  stockholders  by  alleged  fraud 
of  defendant.— Niles  v.  New  York  Cent  &  H. 
R.  B.  Oo.  (Sup.)  271. 

Primary  right  to  sue  for  tort  in  foreelosiar 
mortgage  of  corporation  Is  in  the  corporatioil 
foreclosed.— Niles  v.  New  York  C!ent  &  H.  R. 
B.  Co.  (Sup.)  271. 

A  suit  in  equity  will  not  lie  to  enforce  a  judg^ 
ment  obtained  against  a  corporation  against 
a  person  claimed  to  be  the  sole  owner  of  the- 
stock  and  property  of  the  corporation.— TUler 
V.  CoykendaD  (Sup.)  467. 
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4  St.    Offleen  and  acents. 

Under  Stock  Corporation  Law,  }  30,  dlrect- 
«rs  of  corporations,  who  fail  to  make  an  an- 
nual report,  and  continue  in  office,  are  person- 
ally liable  for  debts  incurred  during  the  suc- 
ceeding year. — Matty  v.  Sampson  (Sup.)  731. 

A  judgment  for  costs  is  a  corporation  debt, 
withm  the  meaning  of  Stock  Corporation  Law, 
I  30,  makinp  directors  of  corporations  other 
than  railroad  or  moneyed  corporations,  who 
fail  to  file  an  annual  report,  liable  for  its 
debts.— Matty  ▼.  Sampson  (Sup.)  731. 

Under  Code  Cir.  Proc.  g  619,  Laws  1889,  } 
292,  and  Membership  Corporation  Law,  art.  12, 
SS  140,  141,  a  complaint  against  the  directors 
of  hall  club,  alleged  to  be  organized  under 
Laws  1976,  c.  267,  need  not  allege  that  such 
club  is  not  an  agricultural  corporation.— Acker, 
Merrall  &  Condit  y.  Richards  (Sup.)  929. 

Under  Laws  1890,  c.  659,  {  11,  as  amended 
by  Laws  18UC,  c.  542,  and  Laws  1899,  c.  292, 
in  an  action  against  the  directors  of  an  incor- 
porated ball  club  to  recover  a  debt  of  the  cor- 
poration, plaintiff  need  not  allege  that  defend- 
ant is  not  a  political  corporation. — ^Acker,  Mei- 
rail  &  Condit  t.  Richards  (Sup.)  929. 

I  3.     Corporate  povera  and  liabilities. 

Interest  coupons  on  bonds  secured  by  mort- 

fage  held  not  to  represent  accrued  interest,  and 
ence  the  holder  thereof  was  not  entitled  to 
payment  out  of  the  proceeds  of  a  foreclosure 
sale.— Holland  Trust  Co.  v.  Thomson-Houston 
Blectric  Co.  (Sup.)  61;   In  re  Morgan,  Id. 

In  an  action  on  a  contfact  of  a  corporation, 
the  defense  of  ultra  vires  must  be  specially 
pleaded. — Keating  t.  American  Brewing  Co. 
(Sup.)  95. 

A  brewing  company's  c<Hitract  to  purchase 
hotel  furniture  is  not  ultra  vires  as  a  matter 
of  law. — Keating  t.  American  Brewing  Co. 
(Sup.)  95. 

Loan  association  organized  under  chapter 
326,  Laws  180.5.  cannot  loan  on  a  chattel  mort- 
gage to  a  resident  of  Westchester  at  Interest 
of  6  per  cent. — Lowry  v.  Collateral  Loan  Ass'n 
(Sup.)  822. 

Treasurer  of  corporation  cannot  bind  it  by 
contract  for  work  and  labor.— Oonnell  v.  Kmst- 
Marx-Xathan  Co.  (City  Ct.  N.  T.)  313. 

Foreign  corporation  held  not  liable  on  renewal 
notes  made  b^  a  domestic  corporation  of  a 
somewhat  similar  name  given  for  debts  con- 
tracted before  the  organization  of  the  foreign 
corporation. — Oinsburg  v.  Union  Cloak  &  Suit 
Co.  (City  Ot  N.  Y.)  1030. 

5  4.    InaolvenoT  and  reeelvera. 

Injunction  issued  under  (Tode  CJv.  Proc.  S 
1806,  held  not  to  prevent  a  mortgagee  holding 
a  mortgage  on  property  of  the  corporation  from 
maintaining  a  suit  to  foreclose  the  same. — 
Davidson  y.  John  Good  Cordage  &  Machine 
Co.  (Sup.)  566. 

CSiancery  has  no  jurisdiction  to  sequester  the 
property  of  a  corporation  by  means  of  a  re- 
ceiver outside  of  that  spedalljr  conferred  by 
-Btatute.— Davidson  v.  Jonn  Good  Cordage  & 
Machine  Co.  (Sup.)  566. 


I  5.    Foreign  eorporatioiis. 

A  foreign  corporation  making  a  sale  of  go'-l- 
which  it  ships  frOm  its  home  office  t:;  in 
customer  in  New  York,  ia  not  "doingbu?ia«-- 
in  this  state,"  within  Laws  1892.  c.  6S7.  f  V 
requiring  it  to  procure  a  certificate  before  •■. 
can  enforce  a  claim  for  the  goods  k>  s-j'.i— j 
Vaughan  Mach.  Oo.  v.  Lighthouse  (Sap.)  T^. 

COSTS. 

In  action  against  pledgee,  see  "Pledges." 

I  1.    Natiire,    Kronnda,    nad     extant     mt 
risht  In  general. 

The  fact  that  the  sum  total  of  accounts  cc'- 
tested  in  an  action  in  the  supreme  court  f^-] 
ceeded  $400  held  not  sufficient  to  entitle  pl-i'~ 
tift  to  costs  as  of  course,  where  the  amount  nc- 
covered  was  less  than  $50. — Touker  t.  JoiLz.-" 
son  (Sup.)  178. 

On  failure  to  try  case  on  short  canse  caJ<?=- 
dar  within  an  hour,  the  trial  court  may  in.- 
pose  reasonable  costs. — Barry  y.  Winkle  iC." 
Ct.  N.  Y.)  845. 

f  2.    Persons,  property,  and  fnnda  llnUe. 

The  costs  in  an  action  by  a  substituted  trtu- 
tee,  whose  appointment  was  declared  Toid  L.' 
the  court  of  appeals  after  it  had  been  snstaic^i 
by  the  supreme  court,  held  not  persona  ilj 
cnar^able  against  the  trustee. — Hushes  v. 
Cuming  (Sup.)  iS99. 

g  3.     Amount,  rate,  and  items. 

Where,  in  a  suit  to  restrain  the  issue  of  Til- 
lage bonds  as  illegal,  the  complaint  was  prop- 
erly dismissed,  the  case  was  a  proper  one  for 
an  extra  allowance. — New  York  &  R.  Cement 
Co.  y.  Davis  (Sup.)  185. 

A  plaintiff  in  a  suit  to  restrain  an  infringe- 
ment of  a  trade-mark  held  not  entitled  to  an 
extra  allowance. — Volger  v.  Force  (Sup.)  2Ci9. 

Where  nonsuit  is  reversed,  and  judgment  at>- 

j  solute  given  plaintiff,  in  court  of  appeals,  an<l 

I  damages  are  subsequently  assessed,  only   on- 

i  trial  fee  can  be  taxed. — Young  v.  Syracuse,  B. 

&  N.  Y.  R.  Oo.  (Sup.)  221. 

Right  to  tax  trial  fee  held  not  affected  by 
withdrawal  of  juror. — Browning  v.  Ooldman 
(Sup.)  822. 

Where  juiT  disagrees,  and  there  is  a  second 
trial,  plaintiff  held  entitled  to  tax  two  items  for 
costs  after  notice  of  trial.— Friedhelm  v.  Metro- 
politan SL  Ry.  Co.  (City  Ct  N.  Y.)  485. 

{  4.    Fayaieni  and  remedies  f«*  eallee- 
tion. 

The  fact  that  costs  of  a  former  action  be- 
tween the  same  parties  for  the  same  canse  have 
not  been  paid  is  not  a  defense  to  second  ac- 
tion.—Patchen  y.  President,  etc.,  of  Delaware 
&  H.  Canal  Oo.  (Sup.)  122. 

CO-TENANCY. 

See  "Joint  Tenancy";  '^Tenancy  In  Commoa.* 

COUNTERCLAIM. 

See  "Set-Off  and  Connterclalm.'* 
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COUNTERFEITING. 

» "FWgery." 

COUNTIES. 

onty  attorneys,  see  "District  and  Proeecnt- 
Dg  Attorneys." 


COURTS. 

ntempt  of  court,  see  "Contempt.'' 

SSces^  courts,  see  "Justices  of  th|  ?««.     , 

indamus  to  inferior  courts,  see    Mandamus, 

4  12. 

!Tiew  of  decisions,  see  "Appeal/'      „ 

ial  by  court  without  jury,  see    Trial,    t  »>• 

1.  Eatabllsluiieitt,    opgaiilsatlon,    »nd 

livooediix«  In  Kenepal. 

3n  rendering  dedsion  la  equity  for  plaintiff, 
e  CO™  t  is  not  compelled  to  state  reasons  why 
tenses  in  the  answer  were  not  sjstamed,  nor 
•ite  an  oplnioiL-Brady  t.  Edwards  (Sup.)  972. 

2.  Courts  o«  limited  or  liiierlor  Jwls- 

[n  the  absence  of  statute,  municipal  courts 
ive  no  power  to  yacate  satisfaction  pieces 
ed  on  Tfhich  judgments  haje  been  canceled 
Tthe  docket-People  v.   Fitapatrick   (Sup.) 

a. 

Where  a  nonresident  defendant  is  sued  in  a 
nnicipal  court  in  New  York  to.  overcome  pr^ 
imption  that  the  court  had  jurisdiction  he 
nst  show,  not  only  that  he  was  a  nonresident. 
It  that  he  had  no  place  of  business  m  the 
ty._Schillinger  v.  Herrmann  (Sup.)  778. 
Order  of  removal  of  action  for  personal  In- 
iries  from  municipal  court  to  city  court  ftew 
coperly  granted.— Lewis  v.  Metropolitan  Bt. 
y.  Oo.  (Sup.)  948.     . 

3.  Courts  of  probate  JnrlsdletloB. 
Under  Code  Civ.  Proc.  S  2606,  the  surrogate  s 
mrt  has  jurisdiction  of  a  proceeding  against 
a  executor  of  a  deceased  executor  in  dcter- 
linlng  the  situation  of  the  estate  as  to  legatees 
nd  beneficiaries.— In  re  Richmond  (Sup.)  786. 

4,  Conanrrent   and    oonUotlng   Jnrls- 

dlotlon,  and  comity. 

Where  the  questions  involved  In  a  suit  In 
auity  were  within  the  jurisdiction  of  the 
urrogate's  court,  and  had  been  litipated  m 
rior  proceedings  therein  on  substantially  the 
ame  evidence,  the  equity  suit  must  be  dis- 
lisaed.— Westerfleld  v.  Rogers   (Sup.)  401. 

The  fact  that  all  the  persons  interested  were 
lOt  parties  to  proceedings  in  the  surrogate's 
curt  lield  not  to  entitle  plaintiff  to  subsequent- 
T  maintain  a  bill  in  equity  on  the  same  cause. 
-Westerfidd  t.  Rogers  (Sup.)  401. 

COVENANTS. 

i  1.    Performanee  or  breaeli. 

Grantor  in  deed  with  warranties  against  In- 
:ambrances,  having  given  bond  to  pay  assess- 
nent  on  property  if  Judgment  holding  it  in- 


valid should  be  reversed  on  appeal,  held  not 
liable;  no  appeal  being  taken,  but  another 
assessment  being  laid  under  another  statute. — 
Barth  T.  Ward  (Sup.)  840. 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditor^'; 
"Bankruptcy";  "Fraudulent  Conveyancee." 

CREDITORS'  SUIT. 

Remedies  in  cases  of  assignments,  see  "Assign- 
ments for  Benefit  of  Creditors,"  {  1. 

Remedies  in  cases  offrandulent  conveyances, 
see  "Fraudulent  Conveyances,"  {  2. 


CRIMINAL  LAW. 

Ball,  see  "BaU '•  i  1. 

Conviction  on  Sunday,  see  "Sunday." 

Qrand  jury,  see  "Grand  Jury." 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Prosecuting  officers,  see  "District  and  Prose- 
cuting Attorneys." 

ParOeuiaroffeMet- 

See  "Arson";  "CJonspIracy,"  8  1;  "Contempt"; 
"Embracery";  "False  Pretenses";  "Forgery"; 
"Larceny";  "Seduction,"  t  1- 

Abandonment  of  wife,  see  "Husband  and 
Wife,"  i  1. 

Permitting  child  to  beg  in  streets,  see  "In- 
fants," I  1. 

Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors," S§  8,  4. 

I  1.  Preliminary  oomplalnt,  aAdavlt. 
warrant,  examination,  oommlto 
ment,  and  summary  trial. 

Under  Code  Cr.  Proc.  S  149,  a  magistrate  is 
without  jurisdiction  to  issue  a  warrant  on  an 
information  supported  by  a  deposition  not  has-' 
ed  on  deponent's  knowledge,  but  on  hearsay.— 
McKelvey  v.  Marsh  (Sup.)  541. 

{  2.    Xhrldeace. 

Evidence  as  to  defendants  reputation  for 
honesty  Md  not  objectionable  on  the  ground 
that  no  sufficient  foundation  was  laid  for  its 
admission.— People  v.  Seldner  (Snp.)  86. 

Confession  of  alleged  accomplice  Md  Inad- 
missible.—People  V.  Butler  (Sup.)  129. 

Where,  on  a  prosecution  for  arson  for  burn- 
ing a  bam,  an  alleged  accomplice  testified  that 
after  the  fire  the  defendant  refused  to  pay  him 
unless  he  would  also  fire  a  house,  in  pursuance 
of  which  he  did  bum  the  house,  held,  that  the 
evidence  was  irrelevant.- People  v.  Butler 
(Snp.)  129. 

I  3      Trial. 

On  prosecution  for  arson,  an  Instrurtion  that 
the  fact  that  accused  had  been  in  the  society 
of  an  alleged  accomplice  was  consistent  with 
Innocence  neld  improperly  refused.- People  v. 
Butler  (Sup.)  129. 

Where,  on  prosecution  for  arson,  there  had 
been  testimony  that  an  alleged  accomplice  had 
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ststed  an  I  Inaarance  company  had  agreed  to- 
protect  him,  Md  error  to  refuse  to  charge  that 
promise  of  sach  character  might  be  conaidered 
as  affecting  hia  credibility.— People  t.  Batter 
(Sup.)  129. 

A  deatitute  defendant,  charged  with  murder, 
held  not  entitled  to  share  in  selecting  counsel 
to  be  assimed  him.  hy  the  court  under  Code  Gr. 
Proc.  {  3^:— People  t.  Fuller  (Gen.  Seas.)  4ST. 

i   4.    AppaaL 

The  admission  of  certain  evidence  against 
accused  had  snfDcient  to  authorize  the  granting 
of  a  certificate  of  probable  cause  for  an  appeal 
from  a  judgment  of  conviction. — People  v. 
BushneU  (Sup.)  253. 

Under  Code  O.  Proc.  {  7S0,  the  failure  of  the 

magistrate  to  return  tiie  evidence  with  the 
appeal  held  ground  for  reversal  of  a  conviction 
as  a  disorderly  person.— People  v.  Benson  (Sup.) 
274 

Where  accnaed  was  convicted  of  manalaoghter 
nnder  indictment  for  murder,  the  objection  that 
the  oSense  of  manslaughter  was  barred  by 
limitations  could  only  be  raised  by  jproof  nnder 
plea  of  not  guilty,  and  by  appropriate  request 
to  charge.— People  v.  Austin' (Sup.)  601. 

An  instruction  aa  to  the  consideration  of  evi- 
dence of  good  character,  though  erroneous,  Aeld 
not  reversible  error,  in  the  absence  of  an  ex- 
ception or  reqaest  to  charge  otherwise.— People 
T.  Glen  (Sup5  893. 

CROSS-EXAMINATION. 

See  "Witnesses,"  {  2. 

CURATIVE  ACTS. 

See  "Statutes,"  f  2. 


See  "Dower." 


CURTESY. 


DAMAGES. 


CSompensation   tor   property  talten  for  pabllc 

use,  see  "Eminent  Domain,"  g  2. 
For  injuries   caused  by  iiublic  improvements, 

see  "Municipal  Corporations,"  S  2. 
For  wrongful  death,  see  "Death,    {  2. 
Recovery  in  particular  actions  or  proceedinga, 

see  "False  Imprisonment,"  i  1;     Replevin," 

§  2 ;  "Waste." 

I   1.    Oronnda  and  subjeeta  of  eompea- 
satory   damagea. 
A  recovery  for  mental  injuries  and  suffering 
alone  is  not  precluded  in  casea  of  willful  tort. 
—Williams  v.  Underhiil  (Sup.)  291. 

In  action  for  personal  injuries,  evidence  of 
wages  received  by  plaintiff  held  admissible. — 
Russell  V.  Metropolitan  St.  Ry.  Co.  (Sup.)  766. 

Owner  of  agricultural  lands,  injured  by  pump- 
ing system  of  city,  cannot  continue  for  years  to 
use  such  lands  and  recover  expenses  of  cultiva- 
tion during  such  years.— Reisert  t.  City  of  New 
York  (Sua,)  905. 


i  2.    Meaauiw  of         

Rental  vainer  ftdd  not  proper  meaBore  of  i!--! 
afea  for  lowering  wAtesc  level  I7  poaapiag  <^ 
tem  of  city.— Reisert  v.  City  ttC  New  X 
(Snp.)  966. 

Claim  for  damage*  because  of  injnrT  ts  ini 
cnltnral  landa  br  pianj^iBg  aystem  of  dty  •^U 
unreasonaUe.— Belaert   t.   Caty   of   New  T-.a 

(Sup.)  96S. 

Measore  of  damages  tDr  injur  to  land  ■$ 
lowering  water  levd-by  pam^ng  ■yvtem  of  -  .t| 
JMd  the  differMice  in  value  with  and  wit'-  i 
snch  water.— Reiaert  t.  City  of  New  Tork  (S.:?^ 
968. 

I  3.    Inade^aate  and  exeeeaiwe  dmaaagca' 

A  verdict  of  $8,401.20  for  injnries  sostaiceX 
by  a  child  kefd  not  exceasive. — ^FDlIerton  v. 
Metropolitan  St.  Ry.  Co.  (Snp.)  82& 

Evidence  Md  to  show  that  a  verdict  fT 
$4,600  for  persona]  injuries  should  not  be  ''  ■>- 
turl>ed  aa  excessive. — Ivey  r.  Brooklyn  Heigb-^ 
R.  Co.  (Sup.)  683.  I 

In  an  action  for  permanent  tnjaries  to  a  la- 
borer 40  years  of  age,  a  voidict  of  $8,000  wu  ' 
excessive,   and  shoula  be  reduced  to  $5.0i>'i.— 
Jones  V.  Niagara  Junction  Ry.  Co.  (Snp.)  617. 

Evidence  in  an  action  by  a  servant  for  per- 
Bonal  injuries  received  through  a  majster'a  n^z- 
iigence  Add  auffldent  to  sustain  a  verdict  for 
$11,000.— Baird  v.  New  Tork  (Jent  &  H.  B. 
R  Co.  (Snp.)  734. 

Judgment  In  action  for  personal  injories  re- 
versed tor  insufflciency  of  damages  allowed.— 
Eats  V.  Brooklyn  Heighta  R.  Oo.  (Snp.)  744. 

I   4.    Pleading,  evldenoe,  and  aaaess^ent. 

In  action  for  death  of  plalntilTs  intestate, 
evidence  as  to  the  amount  of  profits  which  had 
been  derived  from  his  bnsinesa  held  inadmisrii- 
ble,  aa  involving  capital  aa  a  factor,  aa  well 
as  labor.— Hewlett  v.  Brooklyn  Heights  R.  Co. 
(Sup.)  531. 

In  an  action  against  a  street-railway  com- 
pany for  injuries  to  a  passenger,  instroction  as 
to  the  minimum  and  maximam  of  damages  re- 
coverable held  not  erroneons.— Nash  t.  Yonkers 
R.  Co.  (Sup.)  594. 

After  instruction  as  to  damages  aeqniesed 
in,  hdd  not  error  to  refuse  to  recall  the  jury 
for  further  instructions.  —  Ivey  v.  Brooklyn 
Heighta  B.  06,  (Sup.)  638. 

In  an  action  for  injories,  e^dence  of  an  in- 
jury not  alleged  Add  not  admiasible  on  the 
theory  that  it  established  a  aj-mptom  of  in- 
juries alleged.— Jones  t.  Niagara  Jimction  Ry. 
Co.  (Sop.)  «i7. 

DEATH. 

Termination  of  contract  by  death  of  party,  see 
"Contracts,"  J  2, 


f   1. 


of  death  and  of  bbit1t> 


Brldenee 
orahlp. 

Evidence  heii  to  create  ptesnnmtlon  of  death 
after  the  lapse  of  heven  yeais^-MoiTow  t.  Mc- 
Mahon  (Snp.)  961. 
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2.     Aetloaa  for  eanBlag  de«tlu 

A  Terdict  for  $7,S00  held  not  ezcesdve  tor 
egligently  causing  the  death  of  a  18  year 
Id  bor.— Morrla  t.  Metropolitan  St  Hj.  Oo. 
Sup.)  321. 

Award  of  915.000  for  wrongful  death  hOd 
ot  exceBslve.— BMdus  t.  Brooklyn  Hdgbti  R. 
k>.   (Sap.)  590. 

DEBTOR  AND  CREDITOR. 

lee    "Assignments  for  Benefit  of  Oreditora**; 
"Bankruptcy";  "Fraudnlent  OonTeyancea." 


DECEDENTS. 


"Bx- 


Satatea.  see  "Descent  and  Diatribatton"; 

ecutors  and  Administrators." 
neetimony  as  to  transactions  with  persoits  since 

deceased,  see  "Witnesses,"  1 1. 


toe  "Fraod." 


DECEIT. 


DECLARATIONS. 

^8  eridenee  in  dvil  actions,  see  "Bvidanee," 
§6. 

DEDICATION 

I  1.     Hatnze  and  re^nlaitas. 

Acceptance  of  deed  to  city  presumed  from 
he  day  of  record.— Raynor  t.  Syracoaa  Uni- 
'eraity  (Sup.)  298. 

;  2.     Operatlen  and  effeet. 

Oertain  deed  construed,  and  held  to  give  a 
ity  a  right  to  occupy  land  reserved  in  the  deed 
18  a  street,  but  not  fee  of  land.— Raynor  T. 
Syracuse  University  (Sup.)  298. 

Right  of  city  to  use  strip  conveyed  as  a 
ti-eet  htid  lost  by  failure  to  work  it  within  six 
'ears  after  conveyance,  under  Laws  1861,  c. 
Ill,  §  1.— Raynor  ▼.  Syracuse  University  (Sup.) 
193. 

Right  given  city  to  conRtruct  a  street  "at 
iny  time^'  Md  to  mean  within  a  reasonable 
ime.— Raynor  v.  Syracuse  University  (Sup.) 
»3. 

DEEDS. 

See  "Boundaries,"  S  1. 

Admissions  by  grantor,  see  "Evidence,"  1 4. 
}y  incompetents,  see  "Insane  Persons,"  {  1.' 
Conveyance  of  easement,  see  "Easements,"  |  1. 
Covenants  in  deeds,  see  "(Covenants." 
Grants  of  lands  held  adversely,  see  "Cibampet^ 
ty  and  Maintenance." 
)d  foreclosnre,  see  "Mortgages,"  |  4. 

I  1.    Beqnlaites  and  vaUdity. 

Evidence  Md  to  show  a  delivery  and  accep- 
ance  of  the  deed.— Taylor  v.  SmiOk  (Sup.)  100. 

I  8.    Goimteiiotlos  and  opevatimi. 

Where  the  sole  consideration  for  the  convey- 

utce  of  property  was  a   promise  which  the 

lanaferee  has  not  kept,  equity  will  compel  a 

reconveyance.- Medical  College  Laboratory  of 

71  N.Y.S.— 74 


(Sty  of  New  York  v.  New  York  University 
(Sup.)  248. 

Grantor  in  deed  reserving  right  to  city  to 
occupy  part  of  land  as  a  street  Md  to  have 
no  rights  as  against  the  grantee  on  abandon- 
ment by  the  city  of  the  right  to  construct  such 
rtreet— Raynor  v.  Syracuse  University  (Sup.) 

Grantee  In  land  will  not  be  enjoined  from 
constracting  building  on  a  portion  of  the  land 
granted  to  the  city  for  a  street,  where  the 
city  abandoned  the  right  to  such  street,  and, 
If  constructed,  it  would  connect  with  no  other 
street  then  in  existence.— Raynor  v.  Syracuse 
University  (Sup.)  203. 

i  3.    Fleadlnp  and  evidonoe. 

Evidence    held    sufficient    to    Justify  setting 

aside  a  deed  from  a  husband  to  the  wife. — 
Reilly  v.  Bellly  (Sup.)  287. 

DEFAMATION. 

See  "Libel  and  Slander." 

DELAY. 

In  transportation  or  delivery  of  goods  by  car- 
rier, see  "Carriers,"  {2. 

DELIVERY. 


Of  deed,  see  "Deeds,"  1 1. 
Of  goods  sold,  see  "Sales," 


fl. 


DEMAND. 

For  payment  of  bill  or  note,  •••  "Bills  and 
Notes,"  J  2. 

DENIALS. 

In  pleading,  see  "Pleading,"  I  2. 

DEPOSITIONS. 

See  "Witnesses." 

An  order  granting  commisBion  to  take  tes> 
timony  to  a  nonresident  plaintiff  modified  by 
requiring  plaintiff's  name  inserted  unless  he 
stipulate  to  be  present — Merino  v.  Munoi 
(Sup.)  321. 

Under  Code  (Civ.  Proc.  U  914,  915,  and  Gen. 
Prac.  Rule  17,  a  subpoena  to  examine  a  wit- 
ness in  aid  of  a  foreign  litigation  will  be  vacat- 
ed if  the  application  Ik  not  made  in  good  faith, 
but  onlv  to  obtain  information  from  a  business 
competitor.— In  re  Spinks  (Sup.)  388. 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  1 1. 

DESCENT  AND  DISTRIBUTfON. 

See  "Dower";  "Bxecntora  and  Administra- 
tors"; "Wills." 

Inheritance  and  transfer  taxes.  a«e  "Taxation," 
18. 
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PropertT  and  interests  undisposed  of  br  wiU, 

see  "Wilis,"  I  4. 
Taxation  of 'estate  of  decedent,  see  "Tazatton," 

12. 

i   1.    BlshtB  Mid  IlabiUtles  of  belrs  and 
distolliiitees. 

Tlie  coatention  that  an  agreement  between 
plaintiffs  and  defendant  referred  oal7  to  tes- 
tator's realty,  and  that  therefore  defendant  was 
not  entitled  to  deduct,  from  a  sum  which  de- 
fendant had  Knarantied  plaintilfs  should  re- 
ceiTe  from  the  estate,  the  amount  receired  by 
plaintiffs  as  income  from  testator's  personal 
estate,  Md  not  sustainable  under  the  evidence. 
— ChauTet  t.  Ives  (Sup.)  29. 

DESCRIPTION. 

In  tax  assessment,  see  "Taxation,''  18. 
Of  devisees  or  legatees  in  will,  see  "wills,"  i  8. 
Of  property  conveyed,  see  "Boundaries,"  1 1. 
Of  property  devised  or  Iieqneathed,  see  "WiUa*" 


\^ 


DETINUE. 


See  "Heplevln." 


Set  "Wills." 


DEVISES. 


DILATORY  PLEAS. 

See  "Pleading,"  <  2. 

DIRECTING  VERDICT. 

In  dvD  actions,  see  "Trial,"  {  8. 


DISCHARGE. 

Master  and  Servant," 
"Bankniptcy."  I  2; 


From  employment,  see 

{  1. 
From   indebtedness,   8« 

"Release." 
Of  judgment,  see  "Judgment,"  (  4. 


DISCOVERY. 

i   1.    Under  statutory  proTlsloiia. 

An  order  for  examination  before  trial,  under 
Code  Oiv.  Proc.  {  873,  and  an  order  for  in- 
spection, cannot  be  united  in  one  order.— Blood- 
good  T.  Slayback  (Sup.)  800. 

Aj>roceeding  for  the  Inspection  of  tmoks  must 
be  commenced  by  petition,  under  Code  Clr. 
Proc.  I  805.— Bloodgood  v.  Slayback  (Sup.)  800. 

Direction  to  defendants  to  produce  books  in 
order  that  plaintiff  may  prepare  his  complaint 
held  erroneous.— Clark  v.  Bnnis  (Snp.)  948. 

In  order  to  enable  plaintiff  to  testify,  defend* 
ants  will  be  required  to  refer  to  the  books  for 
tite  purpose  of  the  desired  information.— Clark 
V.  Bkmis  ^p.)  943. 


DISCRETION  OF  COURT. 

Beview  in  civil  actions,  see  "Appeal,'*  |  S. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  action  of  replevin,  aee  "Beirferia,' 

8  3. 
Dismissal  of  anit  in  equity,  see  "Eanitr."  f  Z 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Pit- 

trlbution." 
Of  proceeds  of  foreclosure,  see   "Mortgaces.* 

8  4- 
Of  proceeds  of  property  fraudulently  oonveyed. 

see  "Fraudnlent  Conveyances,"  |^ 

DISTRICT   AND   PROSECUTING  AT- 
TORNEYS. 

2  Laws  1872,  p.  1758,  c.  788,  and  Laws  ISTi 
p.  387,  c.  328,  relating  to  the  employment  «; 
assistant  prosecutors  by  the  connty  district  at- 
torney, hdd  to  be  still  in  force  in  the  county  a 
New  xork,  being  unaffected  by  the  comity  If 
(Lavs  1802,  c.  6Sd).— People  v.   Coler   (Snp) 

Under  2  Laws  1872.  p.  1763,  e.  733.  aii<i 
Laws  1874,  p.  387,  c.  3^,  the  certification  o! 
a  charge  for  the  services  of  an  attorney  em- 
ployed as  an  assistant  prosecutor  by  the  jud(« 
presiding  at  the  trial  %M  a  judicial  act.  n-.t 
open  to  collateral  attack.— People  T.  Oo\rt 
(Sup.)  127. 

DIVERSION. 

Of  water  conise,  see  "Waters  and  Water 
Courses,"  1 1. 

DIVORCE 

Annulment  of  marriage,  see  "Marriage." 

Effect  of  discharge  in  bankruptcy  on  Uabiliiy 
for  alimony,  see  "Bankrupt^,"  |  2. 

Effect  on  dower,  see  "Dower,*^  {  2. 

Failure  to  pay  alimony  as  contempt,  see  "Con- 
tempt," 8  1. 

8   1.    JnrlsdlotloB,   proeeediasa,  ajtd  re» 
Uef. 

A  co-respondent  in  divorce  held,  nnder  Code 
CSv.  Proc  f  1767,  to  have  a  right  to  interplead 
and  demand  a  jury  trial. — Rixa  v.  Rixa  (Sap.) 
81S^ 

Motion  to  vacate  Judgment  in  divorce  after 
death  of  plaintiff  held  too  late.— Groh  v.  Groh  : 
(Sup.)  986w 

Action  to  vacate  judgment  of  divorce  after  : 
death  of  plaintiff  must  be  Ixvught  against  all 

Sersons  interested  in  his  real  estate.— Groh  v. 
Itoh  (Sup.)  966. 

8  2.    Alimony;  allawamees,  and  dlapoal. 
tlon  of  property. 

Where  a  wife  brought  an  action  for  separa- 
tion and  a  support,  she  was  not  repaired  to 
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pply  to  the  police  courts  for  support,  Binc& 
r  she  were  entitled  to  relief  prayed,  she  shonld 
e  granted  alimony  and  connsel  fees,  aa  dis- 
inguished  from  mere  support.— Miers  t.  Miera 
Sup.)  looa 

3.     Operation    and    effeot    of    dlTorv*) 
and  rlshts  of  divorced  persons. 

A  decree  for  divorce  in  Massachusetts,  by 
ubstituted  service  on  the  husband,  held  not  a 
«r  to  the  wife's  right  of  dower  in  lands  in  the 
tate  of  New  York,  where  both  parties  were 
lomiciled  in  the  state  of  New  Xork.— Starbnck 
.  Starbuck  (Sup.)  104. 

DOCUMENTS. 

is  evidence  in  civil  actions,  see  "Bvidence," J  6. 
Production  and  inspection  of  writings,  see  "DiS" 
covery,"  {  1. 

DONATIONS. 
DOWER. 

iTaUdity  of  foreign  divorce  to  bar  dower,  see 
"Divorce,"  {  3. 

I   1.     Ha  tore  and  requisites. 
Where  the  legal  title  to  lands  was  in  a  tnis- 
ee,  who  held  the  property  for  the  benefit  of  S., 
he  widow  of  S.  ndd  entitled  to  dower.— Star- 
lock  V.  Starbnck  (Sup.)  104. 

I  2.     In«k«ate  interest. 

The  remarriage  of  a  husband  on  the  strength 
if  a  decree  of  divorce  in  favor  of  his  wife  in 
1  forcifni  state  held  not  to  estop  the  wife  from 
^laimiDg  dower  in  New  York.— Starbuck  v. 
Starbnck  (Sup.)  104. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law/'  i  6. 

EASEMENTS. 

See  "Dedication";  "Highways." 
Creation  by  will,  see  "WiUs,"  {  3. 

i  1.     Creation,    ezistenoe,    and    termina- 

tlrn. 

Facts  held  to  show  the  waiver  of  the  rights 
:o  a  private  way  on  adjoining  land. — In  re 
DoeniuK  of  North  Fifth  St  in  City  of  Olean 
.Sup.)  644. 

Where  the  owner  of  land  sells  a  private  way, 
tnd  bis  grantee  erects  a  house  thereon  with  the 
inowledge  of  the  grantor,  it  is  an  abandon- 
iiiiut.— In  re  Opening  of  North  Fifth  St.  in 
City  of  Olean  (Sup.)  644. 

EDUCATION. 

Department  of  public  instruction  In  cities,  see 
"Municipal  Corporations,"  }  1. 

EJECTMENT. 

I  1.    Bicht  o<  action  and  defenses. 

Olijectlon  in  ejectment  that  defendant's  rem- 
edy is  in  equity  comes  too  late  when  made  at 


the  close  of  the  trUL— Bemson  ▼.  Hyams  (Sup.) 
1002. 

Where  an  alleyway  was  reserved  by  a  deed 
in  partition,  a  subsequent  grantee  can  bring 
ejectment  against  the  owner  of  adjoining  lots 
out  of  which  it  was  reserved. — Bemson  v.  Hy- 
ams (Sup.)  1002. 

Where,  in  ejectment,  plalntifC  has  legal  title 
and  defendant  merely  possession,  false  repre- 
sentation by  plaintiff  in  obtaining  his  deea  is 
Immaterial.— willey  v.  Greenfield  (Sup.)  1M6. 

i  2.    Pleadiac  MiA  evidenoe. 

Defendants  In  ejectment,  to  establish  an  in- 
terest in  land  by  redemption  from  a  tax  sale, 
cannot  prove  a  reliance  on  the  promise  of  the 
owner  through  whom  piaintift  claimed,  without 
any  allegation  that  such  redeinption  was  made 
on  the  faith  of  the  promise.— Willey  v.  Qreen- 
field  (Sup.)  1046. 

ELECTION. 

Between  testamentary  provisions  and  Other 
rights,  see  "Wills,"  J  4. 

ELECTIONS. 

Local  option  elections,  see  "Intoxicating  Liq- 
uors," S  1. 

Mandamus  to  election  officers,  see  "Manda- 
mus," {  2. 


>   1. 


and     primary     ol«e- 


NomlnationB 
tions. 

Under  Primary  Election  Law  (Laws  1888, 
c.  179,  as  amended  by  Laws  1890,  c.  473).  { 
4,  subd.  1,  and  section  9,  subd.  1,  a  county 
Republican  general  committee  may  fill  a  va- 
cancy therein,  on  a  majoritv  vote  of  the  sitting 
delegates,  from  the  assembly  district  in  whose 
delegation  such  vacancy  occurred,  ratified  by 
the  county  committee  in  accordance  with  the 
rules  and  regulations  of  the  party  of  the  coun- 
ty.—People  V.  Kings  CJounty  Republican  Gen- 
eral Committee  (Sup.)  628. 

I  2.     Oondnot  of  eleotlon. 

Where  all  the  legal  voters  of  the  district  in  a 
town  had  no  opportunity  to  vote  at  a  local 
option  election,  the  questions  must  be  resut>- 
mitted.— In  re  Griffln  (Sup.)  1127. 

ELECTRICITY. 

XSvidence  held  iusufScient  to  sustain  a  verdict 
for  plaintiff  for  personal  injuries  alleged  to 
have  been  occasioned  by  a  broken  wire  connect- 
ed with  defendant's  street-car  line.— Walters  v.. 
Syracuse  Rapid-O'ransit  Ry.  Q>.  (Sup.)  853. 

Articles^  of  association  of  a  street  railway 
held  sufficiently  broad  to  authorize  the  company 
to  extend  its  line  into  an  adjoining  town  of 
the  county. — Metropolitan  Trust  Co.  v.  Dolge- 
ville  Electric  Light  &  Power  Co.  (Sup.)  1055. 

An  electric  light  and  power  company's  char- 
ter granted  under  Laws  1890,  c.  566,  (  60,  held 
to  give  power  to  execute  a  trust  mortgage  cov- 
ering after-acquired  property.  —  Metropolitan 
Trust  Co.  V.  Dolgeville  Slectric  Light  Jk  Power 
Co.  (Sup.)  1056. 
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A  trust  mortgace  of  ft  street  railway  «)m- 
pany    held    sufficient    to_cover_  after^acquired 


roperty.— Metropolitan  Trust  Co.  v.  Dolgeville 
Electric  Light  &Tower  Co.  (Sup.)  10B5, 


A  trust  mortgaffe  on  an  electric  light  com- 
pany's property  fleW  a  superior  lien  to  an 
attachment  on  wire  for  an  extension  of  line 
not  yet  erected.— Metropolitan  Trust  Co.  t. 
Dolgeville  Blectric  Light  &  Power  Co.  (Bop.) 
1095. 

ELEVATORS. 

Injuries  from  use.  see  "Ne^dlKence,"  1 1. 

EMBRACERY. 

Evidence  held  sufficient  to  sustain  a  conrlc- 
tion  for  embracery,  under  Pen.  Cod^  |  To.— 
People  ▼.  Glen  (Sup.)  893. 

On  trial  for  embracery,  held,  that  variance  be- 
tween indictment  and  evidence  was  immaterial. 
—People  T.  Glen  (Sup.)  883. 

EMINENT  DOMAIN. 

Public    improvements    by    municipalities,    see 
"Municipal  Corporations,"  S'2. 

i  1.     nature,  ezteat,  aad  delegaiioil  of 
pcver. 

Evidence  in  proceedings  to  condemn  land  for 
water  supply  held  to  show  that  such  land  was 
in  no  way  used  for  public  purposes.— Village 
of  Fultonville  V.  Fonda  Waterworks  Co.  (Sup.) 
1000. 

I  2.     Oonpensatloii. 

Abutting  owner,  consenting  to  erection  of 
elevated  road  in  street,  cannot  recover  dam- 
ages for  its  operation. — Shaw  v.  Manhattan 
Ave.  By.  Co.  (Sup.)  22. 

Where  hotel  was  in  two  distinct  buildings 
one  fronting  on  street  on  which  was  an  ele- 
vated road  damages  could  be  given  only  for 
injuries  to  the  building  fronting  on  such  street 
—Shaw  v.  Manhattan  Ave.  Ry.  Co.  (Sup.)  22. 

Where  fees  are  taken,  substantial  damages 
should  be  awarded,  though  other  parties  have 
easements  in  the  land.— In  re  Opening  Trinity 
Ave.  (Sup.)  24. 

A  railroad  company,  having  a  prescriptive 
right  to  maintain  a  viaduct  of  certain  propor- 
tions in  a  certain  portion  of  the  street,  held 
liable  for  damages  occasioned  by  the  erection 
of  a  structure  larger  than  that  which  it  had 
a  right  to  maintain,  and  covering  a  portion  of 
the  street  to  which  its  prescriptive  right  did 
not  attach.— Lamey  t.  New  York  &  H.  R.  Co. 
(Sup.)  27. 

Owner  of  land  condemned  by  city  held  enti- 
tled to  a  substantial  award.— In  re  Summit 
Ave.  (Sup.)  207. 

An  award  on  condemnation  of  land  held  not 
substantial,  and  set  aside.- In  re  Summit  Ave. 
(Sup.)  207. 

Owners  of  buildings  on  land  once  shown  on 
a  map  as  a  street  held,  on  condemnation  tbere- 
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of,  entitled  to  substantial  award.— In  re  Sc=- 
mlt  Ave.  (Sup.)  207. 

Where  real  estate  is  subject  to  a  rigiit  :.' 
way,  its  eubseituent  taking  tor  a  public  ttrvei 
entitles  the  landowner  to  nominaJ  dama^rs 
ouij-.— In  re  Opening  of  Horth  Fifth  St.  in  Ct; 
of  Clean  (Sup.)  644. 

In  proceedings  under  Laws  1893,  c.  478,  {  &i 
amended  by  Laws  1S98,  c  142.  S  7,  givin*  » 
city  authority  to  open  and  improTe  tiutxj 
property  owners  are  entitled  to  onbaUntii 
damages  for  land  taken  unless  already  bnrdesT-l 
with  an  easement  in  a  private  ri^t  of  wir 
in  favor  of  third  parties.— In  re  Opening  cI 
Eleventh  St.  in  City  of  Clean  (Sup.)  824. 

I  8. 


FlFOoeodinss  to  take  praper^  mmi 
assess  oompensatioa* 

Objection  to  competency  of  conamiseioner  ■■■i 
estimate  and  assessment,  taken  first  on  ke- 
firmatlon  of  his  report,  comee  too  late.— In  re 
Summit  Ave.  (Sup.)  207. 

Determination  by  grade-crossing  connniss;.;:- 
ers  that  abutting  owner  is  not  damaged  bj 
change  of  grade  held  a  violation  of  Const,  an. 
1,  I  7,  providing  that  the  question  of  comp«o- 
satlon  snail  be  ascertained  by  a  jnry  or  cvc- 
missioners  appointed  by  a  court. — ^Myer  t. 
Adam  (Sup.)  707. 

In  condemnation  proceedings,  assessment  c! 
fee  damages  must  be  of  the  date  of  the  award. 
—Manhattan  Ry.  Co.  t.  Comstock  (Sup.)  941. 

I  4.     Remedies  of  owsera  oC  pnipertr. 

A  railroad  company  held  entitled  to  main(..i3 
a  Tiaduct  covering  a  certain  portion  of  tbe 
street,  and  hence  improperly  restrained  fruci 
using  that  part  of  the  structure  whicii  did  ni)t 
exceed  the  area  to  which  it  was  entitled.— 
Lamey  t.  New  York  &  H.  R.  Oo.  (Sup.)  27. 

A  suit  begun  and  discontinued  cannot  be 
deemed  a  disturbance  of  the  user  of  an  ea<^ 
ment  sufficient  to  break  its  contfaaity. — C-«mp- 
beil  ▼.  New  York  &  H.  R.  Co.  (Sap.)  lluu. 

The  practical  location  and  use  of  an  ease- 
ment by  a  railroad  company,  acanienced  in  br 
the  abutting  owner,  held  to  conclude  her  fMsi 
recovering  damages  prior  to  the  chan^  in  tb? 
use,  though  the  growth  of  business  increas"! 
tbe  traffic  and  incidentally  the  nse. — CamplK-il 
T.  New  York  &  H.  B.  Oo.  (Snp.)  1106. 

An  abntttng  owner  Md  only  entitled  to  re- 
cover from  the  steam  railroad  nsing  a  citT 
street  for  the  increased  nse  not  within  its  prior 
established  easement.— Campbell  t.  New  zork 
&  H.  B.  Go.  (Sup.)  1106. 

EMPLOYES. 

See  "Master  and  Serrant." 

ENCROACHMENT. 

On  highways,  see  "Highways,"  1 1. 

ENTRY,  WMT  OF. 

Bee  "Byectment" 
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EQUITY. 

:rin1  table  asMgnment,  Bee  "Aaaignments,"  f  1. 
;<iuitable  estoppel,  see  "Estoppel,"  S  !• 
articular  subjects  of  equitable  jorisdiction  and 
euultable  remedies;  see  "Fraudulent  Convey- 
ances"; "Injunction";  "Interpleader";  "Par- 
tition," i  1;  "QuietinK  Tltie'';  "Becelverg"; 
"Specific  Performance";  "Trusts." 

X.      Jnrlsdlotlon.  priaolples,  mnA  ai*x- 
lais. 

Bquity  will  not  assist  iusurance,  company, 
purchasing  stock  of  iaaolvent  insurance  com- 
lany,  in  an  action  agaiast  stockholders  because 
>f  alleged  false  statements  by  the  vendor  as 
o  its  financial  condition. — L.  D,  Garrett  Oo.  T. 
Norton  (Sup.)  17. 

As  to  complaint  to  enforce  lien  of  town 
igrainst  town  collector  and  surety,  adminlstra- 
:ors  of  deceased  surety  Jield  entitled  to  defend 
}n  the  ground  that  plaintiff  has  an  adequate 
remedy  at  law.— Chatfield  v.  Campbell  (Sup.) 
L004. 

i  2.     Diimlssal  before  hearinc. 

Suit  in  equity  dismissed  without  prejudice 
to  action  at  law.— Johnston  t.  Berlin  (Sup.)  454. 

ESTABLISHMENT. 

Of  railroads,  see  "Street  Railroads,"  1 1. 

ESTATES. 

See  "Dower." 

Created  by  will,  see  "Wills,"  (  3. 

Decedents'  estates,  see  "Descent  and  Distrlbn- 
tion";  "Executors  and  Administrators." 

Estates  for  years,  see  "Landlord  and  Tenant" 

Joint  tenancy,  see  "Joint  Tenancy." 

Restrictions  on  creation  of  future  estates,  aee 
"Perpetuities." 

Tenancy  in  common,  see  "Tenancy  in  Com- 
mon.'' 

Trusts,  see  "Trusts,"  |  2. 

ESTOPPEL 

By  judgment,  see  "Judgment,"  K  2,  8. 

{  1.     Eqnitable  eitoppaL 

Acquiescence  of  riparian  owner  to  pollution 
of  stream  by  a  sewer  held  not  to  estop  him 
from  objecting  to  an  increase  of  such  use.— 
Gale  V.  City  of  Syracuse  (Sup.)  986. 

Chattel  mortgagee  held  not  estopped  to  claim 
a  mistnke  in  the  renewal  certificate  filed  by 
an  officer  of  the  mortBagee,  where  the  error 
had  misled  no  one  to  hia  prejudice. — Maloney 
V.  Iroquois  Brewing  Co.  (Sup.)  1098. 

EVIDENCE. 

See  "Depositions";  "Discovery";  ''Witneasea." 
New  trial  for  newly-discovered  evidence,   see 

"New  Trial,"  S  1. 
'Questions  of  fact  for  jurr,  see  "Trial,"  {  S. 
Reception  at  trial,  see  "Trial,"  I  2. 
Review  on  appeal,  see  "Appeal,"  |  S. 


AttopafrUeularftiataoriittut. 

Se«  "Damages."  §  4:  "Death,"  I  1;  "Deeda," 
i  8;  "Fraudulent  Conveyancea,^'  {  2;  "Mar- 
riage"; "Release,"  i  1. 

Defense  of  statute  of  frands,  aee  "Frauda, 
Statute  of,"  {  4. 

Testamentary  capacity,  see  "Wills,"  |  1. 

Jn  acliona  by  or  againBt  particular  cUttsa  of 

partlet. 
See  "Carrier^"  }  3;   "Executors  and  Admi]^ 
istrators,"  I  4;    "Master  and   Servant,"  i| 
1,  2,  7 ;    "Street  Railroads,"  t  2. 
Trustees,  see  "Trusts,"  §  5. 

tn  particular  eMl  acliona  or  proceedings. 

See  "Ejectment,"  i  2;  "Fraud,"  i  2;  "NegU- 

gence,^'  S  3. 
Action  for  breach  of  contract,  aee  "Contracts," 

8  5. 
Action   for   discharge   ttom   employment,    set 

"Master  and  Servant,"  §  1. 
Action   for  personal   injuries,   see   "Animala"; 

"Carriers,'*  {  3;  "Master  and  Servant,"  {  7; 

"Street  Railroads,"  i  2. 
Action  for  services,  see  "Master  and  Servant," 

§2. 
Action  on  insurance  policy,  aee  "Insurance," 

§8. 
Action  on  note,  see  "Bills  and  Notes,"  {  8. 

In  eriminal  pro»eoution». 
See  "Criminal  Law,"  {  2;  "False  Pretenaee"; 
"Larceny,"  {  1. 

I  1.     FToanmptloiis. 

In  an  action  for  breach  of  an  alleged  oral 
contract,  the  court  erred  in  charging  that  the 
jury  could  consider  the  fact  that  defendant  had 
not  called  certain  persons,  when  there  was  no 
claim  that  they  knew  any  material  fact— Mow- 
bray V.  Gould  (Sup.)  365. 

I  2.     Kelevaney,   natariallty,   asd   aoia« 
petoaey  in  gentry 

In  an  action  for  the  alienation  of  a  wife's 
affectlona,  she  can  testify  as  to  her  reason  for 
refusing  .to  live  with  the  plaintiff.— Millapaugh 
V.  Potter  (Sup.)  134. 

In  action  for  injury  dne  to  act  of  defendant's 
servants,  evidence  as  to  what  the  servants 
said  at  the  time  of  the  act  as  to  their  purpose 
held  admissible  as  res  gestis. — P.  Cox  Shoe 
Mfg.  Co.  V.  Gorsline  (Sup.)  619. 

In  a  suit  by  a  bankrupt's  trustee  to  recover 
certain  property  transferred  as  a  preference, 
evidence  as  to  the  amount  realised  from  a  pri- 
vate sale  of  the  mortgaged  property  by  a  par- 
ty who  purchased  it  of  the  mortgagee  is  inad- 
missible on  the  question  of  value.-— Sebring  t. 
Wellington  (Sup.)  78& 

Evidence  held  inadmissible  as  part  of  the  rea 
gestsp.— Taylor  v.  New  York  Cent  &  H.  R.  B. 
Co.  (Sup.)  384. 

I  3.    Beat  and  aeoondarr  erldenoe. 

A  copy  of  an  account  taken  from  an  ac- 
count book  from  which  some  of  the  leaves  had 
since  been  lost  held  not  to  be  excluded  from 
evidence  because  duplicating  items. — Hodnett 
T.  Gault  (Sup.)  831. 
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18  of  a  grantor,  made  gubseqnent- 
nt,  held  inadmlBsible  In  prejudice 
e'B  rights.— Learj  t.  CorVin  (Sap.) 


Secondary  eridence  of  an  account  book  may 
be  made  where  the  original  is  iost  or  destroy- 
ed.—Hodnett  T.  Ganlt  (Snp.)  831. 

S  4.     Admissions. 

Declarations 

ly  to  his  gran^  . 

of  his  grantee's  rights. 
336. 

In  an  action  on  an  alleged  parol  agreement 
for  insurance,  it  was  error  to  admit  declara- 
tions of  the  defendant's  agent  as  to  the  con- 
tract, where  he  was  not  such  agent  when  the 
declarations  were  made. — Brown  t.  Dutchess 
Connty  Mut  Ins.  Co.  (Sup.)  670. 

Admissions  of  a  tenant  in  common  of  land 
acquired  nnder  a  will  held  not  admissible  in 
an  action  to  set  the  will  aside. — In  re  Van  Da 
walker's  Will  (Sup.)  705. 

In  a  suit  by  a  bank  on  a  note,  a  letter  writ- 
ten by  its  vice  president,  not  in  his  official  ca- 
Sacity  and  not  on  the  bank's  paper,  to  an  in- 
orser  of  the  note,  is  properly  excluded. — Dtica 
City  Nat.  Bank  t.  TaUman  (Sup.)  861. 

Admission  of  trustee,  before  removal,  that 
she  had  received  trust  fnnd,  held  admissible  in 
action  against  her  for  diversion. — Yates  v. 
Thomas  (Sup.)  1118. 

Statements  of  offlcera  of  foreign  corporation 
to  payees  of  notes  executed  by  a  domestic  cor- 
poration of  a  similar  name  held  insufficient  to 
show  liability  of  the  foreign  corporation. — 
Oinsburg  v.  Union  Cloak  &  Suit  Co.  (City  Ot 
N.  Y.)  1030. 

I  S.     Deol«r«tlons. 

In  a  suit  to  establish  a  trust,  keld  reversible 
error  to  strike  ont  certain  declarations  against 
interest. — Leary  ▼.  0)rvin  (Sup.)  83S. 

Where,  in  an  action  for  injuries,  there  has 
been  an  expert  physical  examination  of  the 
plaintiff's  person,  evidence  as  to  what  took 
place  at  such  examination,  including  natural 
expressions  of  pain  and  inability  to  do  certain 
things,  held  admlRsible. — Jones  t.  Niagara 
Junction  Ry.  (3o.  (Sup.)  647. 

I  6.     Doonmentary  evldenoe. 

In  an  action  on  account  by  an  administrator, 
Jteld,  sufficient  foundation  was  laid  for  the  ad- 
mission of  decedent's  books. — Hodnett  v.  Ganlt 
(Sup.)  831. 

{  7.     Parol  or  extrlnsio  evldenoe  sffeot- 
ing  'vritings. 

In  an  action  on  a  lease,  parol  evidence  of  an 
oral  agreement  for  repairs  held  properly  ex- 
cluded.—Van  Derhoef  v.  Hartmann  (Sup.)  652. 

Where  an  agreement  for  the  purchase  of  ma- 
chines is  not  wholly  reduced  to  writing,  parol 
evidence  is   admissible,   in   an   action   for   the 

Srice,    to   show    an   oral    warranty. — Vanghan 
lach.  Ck>.  T.  Lighthouse  (Sup.)  799. 

Contract  construed,  and  held  to  contain  an 
entire  agreement;  and  Uence  parol  evidence 
was  not  admissible  to  add  further  stipulation 
thereto.— DoolitUe  v.  BMtchett  (Sup.)  1124. 


(  8.     Opinion  evldeno*. 

Testimony  in  an  action  for  Injaries  Mi  ~- 
competent  as  opinion  evidence. — Sullivan  i 
Metropolitan  St.  By.  Co.  (Sap.)  280. 

I  0.     EHdenoe    at    former    -taetml    or  b 
other  prooeedinc. 

A  trial,  adjourned  by  reason  of  a  variaut 
between  the  evidence  and  pleadings,  is  net  i 
trial,  within  Code  (3v.  Proc.  S  830.  authoriifcz 
the  admission  on  a  subseqnent  triail  of  the  er, 
dence  of  a  deceased  witness. — ^Morler  ▼■  Cks:'? 
(Sup.)  363. 

The  failure  of  the  adverse  party  to  cross-f- 
amine a  witness  at  an  adjourned  trial  heid  l-c 
to  waive  the  right  to  object  to  the  adniissibil:tr 
of  such  evidence  under  C!ode  OIt.  Proc  {  Sn- 
for  the  want  of  cross-examination,  at  a  n>' 
trial  occurring  after  the  death  of  the  witnev. 
— Morley  v.  Castor  (Snp.)  363. 

The  fallnre  to  cross-examine  a  iritness  at  13 
adjourned  trial  held  to  prevent  the  admtftfi^ 
of  gncfa  evidence  under  Code  Civ.  Proc.  {  S> 
at  a  new  trial  occurring  after  the  death  of  ti* 
witness.- Morley  y.  Castor  (Sup.)  383;. 

1 10.   Weight  and  snfleleney. 

Evidence  held  not  saffident  to  support  a  coob- 
terdalm.— MontroM  t.  Flynn  (Sap.)  634. 

EXAMINATION. 

Of  adverse  party  before  trial,  see  "Dfacorery," 

{  1.  

Of  witneases  in  general,  see  "Witno— <%**  |  2. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal,* 
Taking  ezceptlona  at  trial,  see  "TriaJ."  f  & 

EXCESSIVE  DAMAGES. 

See  "Damages,"  J  8;  "Death,"  |  2;  "Falae  Im- 
prisonment," 1 1. 

EXCISE. 

Regnlation  of  traffic  in  intoxicating  Ilqnon,  lee 
"Intoxicating  Liquors." 

EXECUTION. 

See  "Attachment" 

In  action  against  tiersonal  representatives,  see 
"Executors  and  Administrators,"  S  4. 

i  1.     lasoanee,  form,   and  reqnlsites  et 
ivrlt. 

Elxecntrix  of  deceased  partner  may  join  in 
application  to  issue  execution  on  juacment  in 
favor  of  the  firm.— In  re  Armstrong  (Sup.)  951. 

On  application  for  leave  to  issue  execution, 
the  court  will  not  inquire  into  validity  of  judg- 
ment—In re  Armstrong  (Sup.)  96L 

{  2.     Sale. 

Purchasers  at  execution  sale  htU  not  bona 
fide  purchasers  as  to  the  interest  of  a  third 
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arty    In  the  land.— Morxan  ▼.  Turner  (Sup.) 
liG. 

3.     BnpplementavT  prooeedlag*. 

Under  OMe  Civ.  Proc.  §  2441,  a  person  hay- 
iK  property  of  a  judgment  debtor  cannot  avoid 
abmitting  to  examination  of  a  judgment  cred- 
;or  concerning  such  property  by  filing  an  affl- 
avit  asserting  himself  to  be  the  owner  of  the 
■roperty  in  question. — ^lu  re  De  Ponce  De  lieon 
Sup.)  380. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";  "Wills." 
Courts  of  probate,  see  "Courts,"  {  8. 
Testamentary  trustees,  see  "Trusts." 
restimomr  as  to  transactions  with  decedents, 
see  "Witnesses,"  S  1. 

I  1.     Assets,  appraisal,  and  InTentory. 

Kent  accruing  before  death  of  intestate  goes 
to  administrator.— In  re  Foulds'  Estate  (Sur.) 
473. 

I   2.     OoUeotion  and  manasement  of  es- 
tate. 
Will  construed,  and  held  not  to  confer  power 
of  sale  on  executor.— Mnrdock  v.  Kelly  (Sup.) 
162. 

Implied  power  in  executor  to  convey  real  es- 
tate hdd  not  created  on  the  ground  of  con- 
venience.—Mnrdoclc  V.  Kelly  (Sup.)  162. 

Ebcecutors  Md  not  entitled  to  set  oft  a  volun- 
tary payment  made  by  a  debtor's  son  against 
a  loss  caused  by  their  failure  to  present  their 
daim  against  the  debtor's  estate.- In  re  Van 
Alstyne's  Estate  (Sup.)  163. 

Executors  held  not  liable  for  a  loss  resulting 
from  accepting  a  farm  in  payment  of  a  debt. 
—In  re  Van  Alstyne's  Estate  (Sup.)  163. 

,  Executors  hdd  not  liable  for  failing  to  collect 
a  note.— In  re  Van  Alstyne's  Estate  (Sup.)  163. 

Executors  who  fail  to  file  a  claim  against  the 
estnte  of  a  debtor  held  liable  for  a  loss  re- 
sulting therefrom.— In  re  Van  Alstyne's  Estate 
(Sup.)  lea 

An  allowance  of  attorney's  fees  by  an  execu- 
tor held  not  excessive. — In  re  Van  Alstyne's 
Estate  (Sup.)  163. 

An  executor  held  not  chargeable  with  his  at- 
torney's concealed  debt  to  the  testatrix. — In  re 
Guldenkirch's  Estate  (Sur.)  310. 

Administrator  cannot  pay  taxes,  insurance, 
and  repairs  on  realty  out  of  personalty.— In  re 
Foulds'  Estate  (Sur.)  473. 

(  3.     Allowance  and  payment  of  claims. 

Where  to  a  petition  for  payment  of  a  claim 
the  administrator  filed  an'  answer  denying  its 
validity  on  information  and  belief,  the  surro- 
gate had  no  jurisdiction  to  hear  any  evidence, 
but  should  have  dismissed  the  petition,  uuder 
Code  Ov.  Proc.  {  2722.— In  re  Miles'  Estate 
(Sup.)  71;  Miles  v.  Leroy,  Id. 

Claim  against  estate  for  repairs  made  on 
house  of  deceased  held  not  8u.staiued  by  the 
evidence.— Street  v.  Hansom  (Sup.)  83. 


E^ineral  expenses  hdd  primarily  charged 
against  decedent's  estate.— Huhna  t.  Theller 
(Sup.)  752. 

In  action  by  undertaker  to  recover  for  funeral 
expenses,  defendant  can  show  that  decedent 
left  an  estate  primarily  liable. — Hohna  v.  Thel- 
ler (Sup.)  752. 

Weight  of  evidence  necessary  to  establish 
claims  by  relatives  for  service  rendered  a  dece- 
dent determined.— In  re  Liddle  (Sur.)  474. 

Claims  of  attorney  for  heirs'  title  to  residuary 
estate  will  not  be  considered  while  life  tenant 
is  living.— In  re  Grotrian's  Estate  (Sur.)  842. 

A  ;jud^ent  docketed  against  an  intestate  in 
his  lifetime  cannot  be  rejected,  and  referred 
under  the  statute.— In  re  Browne  (Sur.)  1034. 

Where  judgment  is  presented  as  a  claim,  the 
surrogate  is  to  determine  to  whom  it  is  pay- 
able, and  as  to  whether  it  has  in  fact  been 
paid.— In  re  Browne  (Sur.)  1034. 

On  reference  by  consent  of  disputed  claim  to 
surrogate,  he  may  determine  the  amount  due 
and  the  person  entitled  to  it. — In  re  BroTTue 
(Sur.)  1037. 

i  4.     Aetlons. 

Evidence  held  to  sustain  a  judgment  on  re- 
port of  referee  allowing  certain  claims  against 
a  decedent's  estate. — Coale  v.  Coale  (Sup.)  r>,14. 

Error  in  a  decree  charging  defendant  as  ad- 
ministratrix personally,  instead  of  in  her  repre- 
sentative capacity,  hdd  to  affect  a  material 
matter,  so  that  a  surrogate  had  no  power  to 
amend  decree  after  the  time  to  appeal  had  ex- 
pired.—In  re  Seaman  (Sup.)  376. 

Under  Code  Oiv.  Proc.  {{  2552,  2606,  an  ex- 
ecution cannot  issne  without  leave  of  the  sur- 
rogate on  a  decree  directing  payment  by  the 
administrator  or  executor  of  a  deceased  ex- 
acutor. — In  re  Seaman  (Sup.)  376. 

Where  an  executrix  of  the  will  of  her  hus- 
band sues  as  a  legatee  for  the  proceeds  of  a 
life  policy,  and  judgment  is  rendered  agaljist 
her,  and  subsequent  to  an  appeal  she  recovers 
the  proceeds  of  the  policy  in  a  suit  as  execu- 
trix, such  recovery  is  no  ground  for  HUmtytpg 
her  appeal.— Leonard  v.  Harney  (Sup.)  646. 

2  Rev.  St.  p.  447,  g  1,  does  not  warrant  an 
action  by  an  administrator  for  injury  to  his 
decedent  s  real  estate  occurring  after  the  de- 
cedent's death.— Reilly  v.  Erie  R.  (3o.  (Sup.) 
551. 

In  enforcement  of  claim  for  rent  against  es- 
tate of  intestate,  claimant  need  not  show  no 
payments  made.— In  re  Neil's  Estate  (Sur.)  840. 

S  5.     Aoconntlns  and  settlement. 

Counsel  fees  for  preparing  the  final  account 
of  an  executor  and  trustee  under  a  will,  and 
losses  resulting  from  negligent  manner  of  keep- 
ing the  accounts,  will  be  charged  to  such  ex- 
ecutor and  trustee  on  the  final  accounting. — 
In  re  Van  De  Veer  (Sup.)  849. 

Where  executor  is  examined  in  an  attempt 
to  surcharge  his  accounts  as  to  a  certain  trans- 
action of  decedent  with  him,  he  is  entitled  to 
prove  the  whole  transaction. — In  re  Rose  (Sor.) 
172. 
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Execntor  acting  as  tmstee  held  not  entitled 
to  doable  commissions.— In  re  Union  Tnut  Co. 
(Snr.)  844. 


I  6.  Forelcn  *nd  ancillwrjr  admlslstos- 
tioiu 
Payment  to  foreign  administrator  A«I(t  no 
defense  to  claim  of  domestic  administrator  pr«- 
tIousIt  appointed.— Maaa  t.  German  SaT.  Bank 
(City  OL  N.  Y.)  4SS. 

EXEMPTIONS. 

From  serylce  of  process,  see  "Proeesa,"  i  2. 
From  taxation,  see  "Taxation,"  i  1. 
From  transfer  tax,  see  "Taxation,"  I  & 

I  1.    Hatnve  and  axteait. 

Realty  purchased  with  pension  money  held 
not  exempt  from  the  pensioner's  debta  after  bis 
death.- In  re  Liddle  (Snr.)  474. 

FACTORS. 

See  "Brokers":  "Principal  and  Agent** 

FALSE  IMPRISONMENT. 

See  "Malicious  Prosecution." 

i    1.    civil  llablUty. 

Under  Code  OIt.  Proc.  §  983,  an  action  for 
false  imprisonment  against  a  deputy  sheriff 
was  properly  brought  in  the  county  where 
plaintiff  was  arrested.— Ellis  t.  Baker  (Sup.) 

A  magistrate  issuing  a  warrant  for  arreat 
without  jurisdiction  held  liable  in  damages  for 
false  imprisonment.- McKelTey  t.  Harsh  (Snp.) 
641. 


Damages  In 
ment  held  not 
(Sup.)  641. 


an   action   for  false 
excessiTe.- McKelvey 


imprlson- 
T.  Marsh 


FALSE  PRETENSES. 

An  information  charging  defendant  with  *V»b- 
taining  by  threats  and  by  fraudulent  repre- 
sentations the  sum  of  $25  from  G."  held  snf- 
flcient,  under  Pen.  Code,  {  628,  defining  lar- 
ceny.—People  y.  Monroe  (Sup.)  SOH. 

Evidence  in  a  prosecution  for  larceny  by 
false  pretenses  held  to  sustain  couTiction.— Peo- 
ple y.  Monroe  (Sup.)  803. 

Indictment  for  larceny  for  false  pretenses 
Mid  demurrable,  where  the  yarlance  did  not  re- 
late to  some  past  or  existing  fact. — People  T. 
Hart  (Gen.  Sees.)  492. 

FEES. 

Of  attorney,  see  "Attorney  and  Client**  I  S. 
Of  sealer  of  weights  and  measures,  see  "Weights 
and  Measures." 

FELLOW  SERVANTS. 

Sm  "Master  and  Servant"  I  B. 


FINDINGS. 

On  nfarence,  aaa  "Beferencek"  |  & 

„    .,       „        FIRES. 

See  "Arson.** 

Fire  department  aee  "Municipal  CorporatioiH,* 

FIXTURES. 

Where  mantels  conditionally  aold  are  ^oed 
In  mortgaged  premises,  tiie  mortgagees  eans«t 
hold  them,  except  to  the  extent  of  advances 
made  between  date  of  conditional  aale  and  fil- 
ing of  contract  of  sale.- Nichols  v.  Potts  (SnpJ 
766. 

FORECLOSURE. 

Of  Hen  created  by  filing  of  tax  collector'a  boui, 

see  "Taxation,"  I  4. 
Of  mortgage,  see  "Mortgages,"  I  4. 

FOREIGN  ADMINISTRATION. 

See  "Executors  and  Administratora,"  |  4L 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  I  6. 

FOREIGN  DIVORCE 

See  "Divorce,"  |  8. 

FORFEITURES. 

Of  ball,  aee  "Bail,"  f  1. 
Of  dower,  see  "Dower,"  {  2. 

FORGERY. 

Indictment  for  forgery  in  the  second  degree 
held  to  anffidently  describe  the  instrument  and 
the  act— People  v.  HerU  (Gen.  Sesa.)  48SL 

FORMER  ADJUDICATION. 

See  "Jndgment,"  H  2,  8. 

FORMS  OF  ACTION. 

See  "Ejectment";  "Replevin";  "Treapaaa,"  1 1| 
"Trover  and  Conversion." 

FORNICATION. 

See  "Seduction,"  i  1. 

FRAUD. 

See  "False  Pretenses";  "Frandnleiit  Coanf 

ances." 
In  procuring  subacrlptlon  to  bnildlnc  and  loaa 

association,  see  "BoUdlng  and  t.~—  a_j^ 

tlooB." 
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1.  ]>«oeptloB  eoBstftniliis  fraud,  Mtd 

UablUty  tlteref  or. 

Evidence  held  to  sustain  a  verdict  for  pl«ln- 
I  in  an  action  for  fraud  in  pardiasing  land 
:  a  foreclosnre  sale  for  an  inadequate  consider- 
Ion.— HiU  T.  Chamberlain  (Sup.)  689. 

Statement  of  imrty  to  contract  as  to  Us  legal 
ehts  in  a  play,  if  incorrect  held  not  actionable 
and.— Brad7  v.  Edwards  (Sup.)  072. 

2.  Aotlons. 

Where  there  was  no  allegation  or  proof  tliat 
•presentations  as  to  security  for  a  note  of  a 
lird  person,  held  by  defendant  and  paid  bj 
laintiff,  were  fraudulent,  plaintiff  conld  not 
(cover  the  money  paid  because  the  security 
as  worthless.— Bloomingd  ale  v.  Southern  Nat. 
ank  (Sup.)  306. 

Procuring  a  mortgagor  to  allow  Us  property 
I  be  sold  at  an  inadequate  price  at  foreclosure 
lie,  by  representations  that  the  purchaser 
ill  act  for  the  mortgagor,  Aeld  fraud  author- 
ing a  recovery  of  damages. — Hill  v.  Cham* 
srlain  (Sup.)  639. 

FRAUDS,  STATUTE  OF. 

1.     Promises  to  Miswer  for  debt,  de- 
faalt,  or  mlsoarrlace  of  another. 

An  Instrument  promising  to  pay  the  debt  of 
nother  held  not  enforceable  as  an  original  obli- 
ation.— Becker  v.  Krank  (Sup.)  78. 

An  oral  contract  held  not  a  contract  to  an- 
wer  tor  the  debt  of  another  within  the  pro- 
ibition  of  the  statute  of  frauds.— Williams  v. 
tedford  Bank  (Sup.)  539. 

I  2.     Requisites  and  saffloleaey  of  writ- 
ing. 

An  instrument  Mi  an  Insufficient  memoran- 
;nm  to  charge  defendants  with  liability  for  the 
ebt  of  another.— Becker  v.  Krank  (Sup.)  78. 

In  an  action  for  failure  to  perform  a  contract 
f  sale,  certain  papers  held  insufBcient  to  con- 
titute  a  memorandum,  within  the  statute  of 
rands.— Slade  vl  Boutin  (Sup.)  740. 

I  3.     Operation  and  eSeet  of  -.jtatnte. 

Statute  of  frauds  held  no  defense  to  an  action 
rhich  had  been  fully  performed  by  both  par- 
ies.—Goldstein  V.  Goldstein  (Sup.)  807. 

In  action  for  services  rendered  under  eon- 
ract  to  perform,  it  is  no  defense  that  it  was 
nraltd  under  the  statute  of  frauds.— Scheuer 
'.  Monash  (Sup.)  818. 

A  contract  for  services,  void  under  the  stat- 
ite  of  frands,  held  admissible  as  the  measure 
if  the  value  of  the  services. — Scheuer  v.  Monasb 
Sup.)  818. 

i  4.     Pleading,   evidence,   trial,   and   ro» 
▼lesr. 

Where  memoranda  of  ■  a  contract  of  sale 
irere  insniBcient,  within  the  statute  of  frauds, 
?arol  evidence  to  sapply  the  defects  held  in- 
idmissible.— Slade  t.  Boutin  (Sup.)  740. 


FRAUDULENT  CONVEYAIWES. 

By  bankrupt,  see  "Bankruptcy,"  i  1. 

i  1.     Transfers  and  transactions  invalid. 

(Chattel  mortgage  held  not  fraudulent  as  to  a 
creditor.— FideUty  Trust  &  Guaranty  Oo.  v.  Ball 
(Sup.)  661. 

I  2.     Remedies  of  erediters  and  pnrohaa» 
ers. 

Where  a  mortgage  of  partnership  property 
secures  all  of  the  partnership  creditors,  it  wiU 
not  be  set  aside  at  their  instance  on  the  p^ound 
that  it  was  in  fraud  of  individual  creditors.^ 
Fidelity  Trust  &  Guaranty  Co.  v.  Bell  (Sup.) 
661. 

Where  a  conveyance  by  husband  and  wife 
was  set  aside  as  fraudulent,  but  the  grantee 
had  meanwhile  executed  a  mortgage  thereon, 
the  mortgagee's  right  to  subject  the  wife's 
dower  to  a  ratable  contribution  was  uot  affect- 
ed by  the  fact  that  she  was  not  a  party  to  the 
action  setting  aside  the  conveyance. — McMahon 
T.  Specht  (Sup.)  806. 

Where  a  conveyance  of  a  husband's  land  by 
husband  and  wife  was  set  aside  as  fraudulent, 
the  wife's  right  to  dower  therein  was  subject 
to  a  ratable  contribution  towards  the  payment 
of  a  mortgage  on  the  premises  executed  by  the 
grantee.— McMahon  v.  Specht  (Sup.)  806. 

Where  property  was  fraudulently  conveyed  to 
a  wife  and  to  an  innocent  purchaser,  and,  aft- 
er notice  of  the  fraud,  was  conveyed  by  them  to 
a  corporation,  creditors  were  entitled  to  judg- 
ment against  the  corporation  to  the  amount  of 
the  wife's  interest  at  the  time  of  the  transfer 
to  the  corporation,  and  against  the  wife  for  the 
value  of  the  property  conveyed  by  the  husband, 
bnt  no  judgment  against  the  innocent  purchas- 
er.—Vamum  V.  Behn  (Sup.)  903. 

Evidence  in  actioq  to  set  aside  conveyance  as 
fraudulent  held  to  sustain  verdict  for  plaintlS. 
—Fox  V.  Bronson  (Sup.)  980. 

Facts  held  to  show  that  a  transfer  made  by 
a  debtor  in  failing  circnmstances  was  fraudu- 
lent as  to  creditors.- Iselin  v.  Goldstein  (Sop.) 
10(59. 

A  creditors'  action  to  set  aside  a  conveyance 
as  fraudulent,  to  recover  costs  of  a  former 
similar  action,  held  maintainable. — McLaggan 
V.  Smith  (Sup.)  1121. 

GARNISHMENT. 

See  "Attachment";  "Eiecutlon." 

GIFTS. 

Transfer  taxes,  see  "Taxation,''  }  8L 

i   1.    Inter  Tivos. 

Qitt  Inter  vivos  hdd  void,  and  not  enforcea- 
ble as  a  trust  for  the  donee.— In  re  Rose  (Sur.) 
172. 

GOOD  FAITH. 

Of  parchaser,  see  "Bills  and  Notea,"  1 1;  "Ven- 
dor and  Purchaser,"  { 1. 
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GRAND  JURY. 

S«e  '"Indictment  and  Infommtlon.'* 

Under  O.  Code,  i  248,  Uie  conrt  will  not  n- 
view  the  denial  of  a  motion  to  dismiss  an  in- 
dictment becanse  the  presiding  jndge  read  cer- 
tain affldarits  to  the  grand  jury,  and  directed 
them  to  find  an  indictment  if  the  facts  stated 
therein  were  proven.— People  t.  Glen  (Sup.)  893. 

GRANTS. 

Of  pablie  landa,  aee  "Public  Lands." 

GREATER  NEW  YORK. 

Necessity  of  pleading  charter,  see  "Statutes," 
I  8. 

GUARANTY. 

Requirements  of  statute  of  frandc,  mo  "Frands, 
SUtnte  of,"  i  1. 

HACKMEN. 


Rights   in   streets,    see 
tfons,"  i  4. 


"Municipal   Gorpora- 


HARMLESS  ERROR. 

In  cItII  actions,  see  "Appeal,"  |  6. 
In  criminal  prosecutions,  see  "Criminal  Law," 
1  »• 

HEALTH  DEPARTMENT. 

See  "Municipal  Corporations,"  |  1. 

HEIRS. 

See  "Descent  and  Distribution." 


HIGHWAYS. 


H 


See  "Bridges";   "Municipal  Corporations,' 
4,  5. 

Accidents    at    railroad    crossings,    see    "Rail- 
roads," S  8. 

As  boundaries,  see  "Boundaries,"  $  1. 

I   1.    Reenlatlon  and  use  for  trarel. 

Laws  1890,  c.  568,  i  105,  with  regard  to  pen- 
alties for  encroachments  on  highways,  hela  to 
apply  to  highways  established  by  user  for  20 
years,  as  well  as  those  laid  out  and  entered  of 
record.— Town  of  West  Union  t.  Richey  (Sup.) 
871. 

Where,  In  an  action  to  recover  the  penalty 
given  by  Laws  1800,  c.  568,  §  105,  for  encroach- 
ing on  the  highway  with  a  fence,  defendant 
does  not  plend  title,  nor  give  the  undertaking 
essential  to  make  such  plea  effective,  the  con- 
troversy will  be  confined  to  the  precise  location 
of  such  highway  by  the  user  of  the  public- 
Town  of  West  Union  v.  Richey  (Sup.)  871. 


See  "Sunday." 


HOLIDAYS. 


HORSES. 

S«a  "Animals." 
Hirlnc,  see  "Bailment." 

HUSBAND  AND  WIFE. 

See  "Divorce";  "Marriage." 
Presence  of  wife  of  defendant  in  cowt  u  4 
pearance  by  agent,  see  "Appearance."       ' 

i  1.    Aliandouiteat. 

Under  Ctonsol.  Act,  f{  1455.  1456,  cob±>I 
in  force  by  Greater  New  York  Charter,  f  VSi 
and  Code  O.  Proc.  i|  761,  861.  a  conricui 
as  a  disorderly  person  Jtdd  reversed  oadecdi 
facts. — People  v.  Benson  (Sup.)  274. 

The  pendency  of  a  divorce  Boit  by  a  hnitifl 
in  the  supreme  court,  and  an  order  reqcrsi 
him  to  pay  temporary  alimony,  heU  not  to  ia 
feat  the  jurisdiction  of  a  magistrate's  eve! 
of  a  proceeding  against  the  husband  tot  n 
abandonment  of  the  wife. — People  t.  Sdmida 
(Co.  Ct)  820. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constitntlonal  Law,"  |  8. 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  |  & 

IMPRISONMENT. 

See  "Bail";  "False  Imprisonment.** 
For  contempt,  see  "Contempt,"  |  8. 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  IJens." 
Public  Improvements,  see  "Municipal  Cotpon' 
tions,"  8  2. 

IMPUTED  NEGLIGENCE 

Se«  "Negligence,"  f  2. 

INADEQUATE  DAMAGES. 

See  "Damages,"  |  8. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INDICTMENT  AND  INFORMATION. 

See  "Grand  Jury." 

For  parOeular  offetuea. 
See  "Arson":  "Embracery":  "False  Pretenses"! 

"Forgery." 
Violation  of  liquor  laws,  sea  "Intoxicatiiif  Ut- 

nors,"  i  4. 
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I.       Finding   and   filing   of  Indletmant 
or  presentment. 

Rpsiibmission  to  grand  jury  of  charges  dls- 
ased  by  a  prior  grand  jury  denied.— People 
Neldhart  (Gen.  Sess.)  881;    Same  t.  Walah, 

X.      Requisites  and  snffiolenoy  of  aecn- 
sation* 

An  indictment  of  defendant  for  aiding  and 
letting  in  the  commission  of  larceny  had  not 
sufficient  in  failing  to  specify  the  means  by 
tiich  he  aided  and  abetted.— People  7.  Seldnor 
up.)  33. 

The  fact  that  the  court  would  take  judicial 
itice  of  the  liquor  tax  law  and  the  vote  of  a 
wn  relating  to  the  sale  of  liquor  as  public 
;ta  Add  not  to  sustain  an  indictment  insnffi- 
ent  to  charge  a  crime.— People  v.  Bates  (Sup.) 
J3. 

INDORSEMENT. 

>t  bill  of  exchange  or  promissory  note,  see 
"BiUs  and  Notes/'  f  ^ 

INFANTS. 

iee  "Parent  and  COilld." 

1.     Custody  and  proteetloa. 

Svidence  hdd  not  sufficient  to  sustain  the 
onriction  of  a  father,  under  Pen.  Code,  !  292, 
or  allowing  his  child  to  beg  in  the  streets.— 
'eople  T.  Malone  (Snp.)  224. 

INFERIOR  COURTS. 

See  "Courts."  i  2. 

INFRINGEMENT. 

3f  trade-mark,  see  "Trade-Marks  and  Trade- 
Names."  I  2. 

INHERITANCE. 

See  "Descent  and  Distribntion." 

INHERITANCE  TAX. 

See  rraxatlon,"  S  8. 

INJUNCTION. 

Incidental  to  receivership  of  corporation,  see 
"Corporations,"  |  4. 

Reiftraining  infringement  of  trade-mark,  see 
"Trade-Marks  and  Trade-Names," J  2. 

Restraining  issuance  of  bonds  by  village,  see 
"Municipal  Corporations,"  {  6. 

Restraimngp°"*'*^°"  "'  water  course,  see  wa- 
ters and  Water  Courses,"  i  1. 

S    1.    Natnre  and  g^ronnds  in  general. 

Landlord,  desiring  to  add  several  stories  to 
his  building,  will  not  be  restrained  from  erect- 
ing bridge  interfering  with  light  of  a  tenant, 
where  bridge  is  required  by  building  code  of  the 
city.— Gerken  v.  Hall  (Sup.)  753. 


I  8.    Snlijeots  of  proteetlon  and  relief. 

Landlord  enjoined  from  cutting  off  power  fur> 
nished  tenant  under  lease,  though  differences 
have  arisen  as  to  payment  of  mit<r-Trait«l 
Marble  Co.  v.  Chase  (Sup.)  G28. 

The  unauthorized  publication  for  advertising 
purposes  of  the  likeness  of  a  private  person 
may  be  enjoined  and  damages  therefor  be  re- 
covered.— Roberson  v.  Rochester  Folding-Box 
Co.  (Sup.)  876. 

Enforcement  of  city  ordinance  restricting 
speed  of  street  cars  in  city  to  six  miles  an 
hour  enjoined.— United  Traction  Co.  v.  City  of 
Watervliet  (Snp.)  977. 

i  3.     Preliminarr  and  intezloovtory  la* 
Jnnotions. 

tinder  Code  Ov.  Proc  {  603,  preliminary  in- 
junction can  only  be  granted  on  a  sufficient 
complaint,  and  not  on  affidavit. — Huntingtoa 
T.  Otrtland  Home  Tel.  C!o.  (Sup.)  84. 

IN  PAIS. 

Bstoppel,  see  "Bstoppel,"  {  1. 

INSANE  PERSONS. 

{   1.    Property  and  conveyances. 

A  complaint  filed  by  plaintiff  against  his  at- 
torney in  fact  kdd  a  ratification  of  the  attor- 
ney's acts  in  selling  plalutitTs  land.— Blinn  v. 
Schwartz  (Sup.)  343. 

A  request  that  the  question  of  plalntifTs 
sanity  when  a  deed  was  executed  to  defendant 
be  submitted  to  the  jnry  held  properly  refused. 
—Blinn  v.  Schwartz  (Sup.)  84$. 

INSOLVENCY. 

See  "AssignmenU  for  Benefit  of  Creditors"; 

"Bankruptcy." 
Of  corporation,  see  "Corporations,"  J  4. 
Of  insurance  company,  see  "Insurance,"  |  1. 

INSPECTION. 

Of  scales,  see  "Weights  and  Measures." 
Of  writings,  see  "Discovery,"  i  L 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  |  4. 

In  criminal  prosecutions,  see  "Criminal  Law," 


13. 


INSURANCE 


{  1.     Insnranoe  companies. 

Directors'  agreement  to  wind  np  an  Insolvent 
fire  insurance  company  without  application  to 
the  court,  as  provided  by  the  insurance  law, 
had  void.- L.  D.  Garrett  Co.  v.  Morton  (Sup.) 
17. 

I  2.    Inanranee  agents  and  brokers. 

In  an  action  on  an  alleged  parol  agreement 
for  insurance,  the  agent  making  the  agrepmeut 
held   to   have    acted   outside   his   authority.— 
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Brown  t.  Dutchess  County  Mut  Ina.  Oo.  (Sup.) 
670, 

I  3.    I^  •MBtraet  is  cmmmU. 

In  an  action  on  an  alleged  parol  agreement 
for  insiirance,  held,  that  there  was  no  contract 
with  defendant  for  such  Insurance. — Brown  T. 
Uutchesa  Oounty  Mut.  Ins.  Co.  (Sup.)  670. 

t  4.  AToidaaee.of  poller  'or  inls>epr»> 
•entatloB,  fraud,  or  breach  of 
warranir  or  eondltlon. 

A  pooling  agreement  with  owners  of  other 
elevators  held  not  a  violation  of  a  policy  on 
the  use  and  occupation  of  plaintiff's  elevator. 
—Buffalo  Elevating  Co.  v.  Prussian  Nat.  Ins. 
Co.  (Sup.)  9ia 

I  5.  Estoppel.  walTer,  or  aKreements 
affeotins  rlsht  to  avoid  or  for- 
feit policy. 

The  acceptance  and  retention  by  the  insur- 
ance company  of  proof  of  loss  and  the  policy 
is  sufficient  to  raise  the  question  of  fact  as  to 
the  waiver  of  the  limitation  provision  of  the 
policy.— Sullivan  t.  Pmdentiaf  Ins.  Co.  (Sup.) 
525. 

I  6.     Risks  and  oanses  of  loss. 

The  temporary  handling  of  a  gun  in  hunting 
for  pleasure  will  not  forfeit  a  policy  not  ex- 
tending to  injuries  while  assured  is  employe  J 
in  handling  firearms.— Thomas  v.  Masons  Fra- 
ternal Ace.  Ass'n  (Sup.)  <S)2. 

The  careless  and  improper  handling  of  a  fire- 
arm will  not  forfeit  an  accident  policy  not  cov- 
ering voluntary  exposure  to  unnecessary  dan- 
?:er.— Thomas  v.  Masons'  Fraternal  Ace  Aas'n 
Sup.)  682. 

i  7.  Extent  of  lou  and  UablUty  of  In- 
surer. 

An  assured  classified  as  a  lawyer,  and  ac- 
cidentally killed  in  hunting  for  pleasure,  being 
exposed  to  the  risks  incident  to  that  employ- 
ment, his  beneficiary  held  entitled,  under  the 
policy,  to  recover  only  so  much  as  would  be 
pnid  to  one  engaged  in  that  occupation. — 
Ulioinas  T.  Masons' Fraternal  Ace.  Assn  (Sup.) 
C92. 

Liability  of  an  insurance  company  nnder  a 
policy  on  the  use  and  occupnncv  of  an  elevator 

held  not  affeotpd  by  pliiintiff  s  receipt  of  a 
share  of  earnings  of  other  elevators  under  a 
pooling  agreement. — Buffalo  Elevating  Co.  v. 
Prussian  Nat  Ins.  Co.  (Sup.)  918. 

A  policy  on  the  use  and  occupation  of  a  grain 
elevator,  to  pay  a  specified  sum  per  day  during 
disability  if  destroyed  or  damaged,  held  not  af- 
fected by  the  fact  that  the  elevator  is  operated 
at  a  loss.— Buffalo  Elevating  Co.  T.  Prussian 
Nat.  Ins.  Co.  (Sup.)  918. 

{  8.     Actions  on  policies. 

Under  Code  C5v.  Proc.  S  522,  defendants  in 
an  action  on  an  insurance  policy  held  to  have 
admitted  the  contract  of  insurance  as  set  forth. 
— Loomis  v.  Lewis  (Sup.)  62. 

Gen.  Laws,  c.  38  (Laws  1802,  c.  690,  S  121), 
held  not  to  confine  underwriters  to  the  stand- 
ard policy  In  insuring  property  outside  the 
state,  so  as  not  to  require  proof  of  the  con- 


dition*  ia  ft  policy  on  propertr  ontaide  S 
state  In  an  action  thereon. — Loom]*  t.  Lc«i 
(Snp.)  62. 

INTENT. 

Admissiblllly  of  eridence  aa  to  fntent  la 
cution  for  larceny,  see  "Larceny,"  i  1. 

INTEREST. 

See  "Csury." 

As  penalty  for  nonpayment  of  tax,  see  '^ks>| 

atfon,"  {  7. 
Interest  conpons  on  corporate  mortpiCH,  Mil 

"Corporations,"  |  3.  ' 

On  claim  against  city,  see  "Municipal  Gbrpa» 

tions,"  {  7.  I 

INTERLOCUTORY  JUDGMENT. 

Review  on  appeal,  aee  "Appeai,"  i  Oi. 

INTERPLEADER. 

S   1.    Rlrcht  to  Interpleader. 

Order  of  interpleader  held  properly  aHowiL 
— Ooben  t.  Cohen  (City  Ct.  N.  Y.)  481. 

INTERVENTION. 

In  salt  for  divorce,  aee  "DiTOice,"  i  1. 

INTESTACY. 

See  "Descent  and  Distribution.** 

INTOXICATING  LIQUORS. 

Mandamus  to  local  option  election  Inapectof^ 
see  "Mandamus,"  |  2. 

{   1.    iKical  option. 

The  derlc's  failure  to  give  notice  of  a  loeal 
option  election,  as  required  by  Laws  1900,  e. 
367.  S  16,  will  invalidate  the  election.— In  n 
O'Bara  (Snp.)  613. 

Election  in  town  under  the  liqnor  tax  law 
licld  governed  by  the  town  law,  and  not  by  the 
general  election  law.— People  T.  Pierson  (Sup.) 
993. 

That  supervisor  of  town,  who  took  no  part 
in  the  canvass  of  the  votes,  was  present  at  it 
and  signed  the  statement  of  it,  did  not  render 
election  void. — People  v.  Pierson  (Sap.)  993. 

Failure  of  Inspectors  to  return  how  many  bal- 
lots were  Invalid  held  not  to  render  tlw  elec- 
tion void.- People  v.  Pierson  (Snp.)  903. 

That  the  poll  lists  in  certain  districts  were 
not  subscribed  as  required  by  statote  did  not 
render  the  election  void. — People  t.  Pierson 
(Sup.)  098. 

That  inspectors  at  a  liqnor  tax  election  se- 
lected one  of  their  number  as  poll  derk  in  vio- 
lation  of  statute  held  not  to  render  eiectioa 
void.— People  ▼.  Pierson  (Snp.)  888. 
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"o-wn  canTaflring  board  cannot  recanvass 
ea  cast  at  the  local  option  election,  and  re- 
t  retnrna  from  certain  districta,  anl«M  wkel- 
void. — People  t.  Pierson  (8np.)  90S. 

B.      rilcenaea  and  t»zea. 

tespondent's  answer  to  a  petition  for  an  or- 
'  canceling  a  liquor  tax  certificate  Md  not 
a.Ilege  facta  aafScient  to  entitle  him  to  prove 
It  he  conducted  a  hotel,  so  that  the  sales 
liquor  on  Sunday  were  legal  under  Liquor 
•X  Law,  I  81,  rabd.  k.— In  re  Sdinrler  (Sop.) 

i^vidence  Acid  to  show  that  a  judgment  r*- 
^ing  a  liquor  tax  certificate  on  the  ground 
It  a  aignatnre  was  forged  waa  against  the 
^ar  preponderance  of  the  evidence. — In  re 
hlttaker  (Sup.)  497. 

3.  OSenaea. 

Ei'acts  held  not  to  show  that  persona  purchas- 
;  beer  at  a  hotel  and  dancing  payilfon  were 
e  guests  of  the  proprietor  wiuin  liquor  Tax 
iw,  S  31,  subd.  k.— In  re  Schuyler  (Sup.)  437. 

IS-ridence  Md  not  sufficient  to  show  that  a 

luor  tax  certificate  was  issued  to  respondent 

a  hotel  keeper.— In  re  Schuyler  (Sup.)  487. 

4.  Criminal  proaeontions. 

An  indictment  nM  insufficient  to  charge  a 
ime  under  the  Hquor  tax  law.— People  t. 
ates  (Sup.)  128. 

ISSUES. 

resented  for  review  on  appeal,  see  "Appeal,'' 

JOINDER. 

If  causes  of  action,  ace  "Action,"  i  1. 

JOINT-STOCK  COMPANIES. 

ee   "Associations." 

An  action  agninst  officer  of  Joint-stock  aaso- 
lation,  under  0)de  Qv.  Proc.  I  1919,  will  not 
e  after  dissolution.— Peckner  v.  Webb  (Sup.) 

aa 

Objection,  in  action  against  officer  of  joint- 
tock  association,  that  it  has  gone  out  of  ex- 
itence,  may  be  taken  by  answer.— Peckner  v. 
Vebb  (Sap.)  768. 

JOINT  TENANCY. 

lee  "Partition,"  $  1;  "Tenancy  in  (Jommon." 

Title  to  land  held  by  husband  and  wife  Ael<t 
o  be  that  of  joint  tenants,  restricted  so  that 
.either  could  convey  independently  of  the 
ther.— Messing  v.  Messing  (Sup.)  717. 

EMther  a  husband  or  wife  vested  as  joint  ten- 
.nts  may  convey  to  a  third  party.— Mesring  v. 
.lessittg  (Sup.)  717. 

The  right  of  survivorship  in  estates  held  in 
oint  tenancy  only  terminates  with  the  entire 
tstate  in  the  survivor  where  the  original  joint 
enants  retain  the  title  at  the  time  of  the 
Icath  of  one  of  them.— Measiug  t.  Messing 
Sup.)  717. 


Wife  MU  entitled  to  her  proportion  of  the 
profits  of  property  hdd  by  nexself  and  boa- 
band  In  Joint  tenancy.— Msaaing  r.  Massing: 
(Etap.)  717. 

JUDGES. 

Sae  "Oonrts" :  "Justices  of  the  Peaoa.* 

Liability  of  city  magistrate  for  false  imprison* 

ment,  see  "False  Imprisonment,"  |  1. 
Mandamns  to  judge,  see  "Mandamus,"  (  2. 

JUDGMENT. 

Action  against  personal  representatives,  sea 
"Executors  and  Administrators,"  J  4. 

Decisions  of  courts  in  general,  see  "Cyourtsj*  {  1. 

Eiffect  of  discharge  in  bankruptcy,  see  "Bank- 
ruptcy," i  2. 

Power  of  municipal  court  to  vacate  satisfactioa- 
of  judgment,  see  "Courts,"  $  2. 

Review,  see  "Appeal." 

In  pcaHeular  eMl  cuMons  or  prooeedinos. 
See  "Divorce,"  §§  1,  3 ;  "Replevin,"  {  8. 
On  appeal,  see  "Appeal,"  |  6. 
Setting  aside  fraodnient  conveyance,  see  "Frand- 
nlent  Conveyances,"  {  2. 

$   1.    Opening  or  vaoatlaK. 

A  judgment  by  consent  against  an  assignee 
for  creditors  had  not  collusive,  though  bene- 
fiting him  individually,  where  the  consent  was 
given  in  good  faith.— Markell  v.  HUl  (Sup.)  924. 

i  8.     Merger  and  bar  of  eanses  of  action, 
and  defenses. 

In  an  action  to  recover  an  installment  on  a 
continuing  contract,  held,  that  the  recovery  of 
one  installment  in  an  action  therefor  was  not  a 
bar  to  the  recovery  of  another  installment  for 
a  different  period.— Seed  v.  Johnston  (Sup.) 
579. 

Where  a  claim  presented  to  a  town  board  for 
audit  is  allowed  in  part,  and  claimant  obtains 
a  review  by  certiorari,  the  confirmatioij  of  the 
audit  is  res  judicata  of  a  subsequent  action  on 
the  same  claim. — Barber  v.  Town  of  New  Scot- 
land (Sup.)  1052. 

The  doctrine  of  res  judicata  does  not  apply 
where  the  causes  are  not  the  same  and  the 
plaintiffs  are  different— Cahnmann  v.  Metro- 
politan St.  Ry.  Co.  (City  Ct  N.  Y.)  817. 

i  3.     OonclnslTeness  of  adJvdloatloB. 

Where  a  decree  of  divorce  obtained  by  a  wife 
In  a  foreign  state  was  not  binding  on  the  hus- 
band, the  wife  was  not  estopped  of  record 
from  claiming  dower.— Starbuck  v.  Start)uck 
(Sup.)  104. 

Where  the  value  of  property  was  within  the 
compaaa  of  an  action  of  replevin,  the  judgment 
is  rts  judicata  in  a  subsequent  action  to  re- 
cover snoh  valne. — Brawner  v.  Fahy  (Sup.)  834. 

i  4.    Payment,  satlsfaetloait  merger,  and. 
discharge. 

Satisfaction   by   grantee  of   mortgaged   land 
of  deficiency  judgment  on  mortgage  assumed 
by  him  held  not  a  compromise  of  joint  obliga- 
tion, within  Code  Civ.  Proc.  |i  1942-1044.-^- 
r«  Browne  (Sor.)  1034. 
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Asalgnee  of  deficiency  judgment  on  foreclo- 
sure having  recovered  the  amount  against  gran- 
tee, who  had  assnmed  the  mortgage,  cannot  also 
recover  the  amonnt  of  the  Judgment  against 
the  estate  of  the  deceased  mortgagor.— In  re 
Browne  (Sur.)  1034. 

I  6.     Flesdlac    aad    erldenoe    of    Jndc- 
ment  as  estopp«l  or  defomae. 

Under  Code  Civ.  Proc.  §  1200,  an  answer 
setting  up  a  judgment  dismissing  the  complaint 
as  to  defendant  in  another  action  for  the  same 
cause,  which  does  not  allege  that  such  judg- 
ment was  on  the  merits,  is  insufBcient. — FatcE- 
en  T.  President,  etc.,  of  Delaware  &'H.  Canal 
Co.  (Sup.)  122. 

JUDICIAL  SALES. 

On  execution,  see  "Bzeeation,"  $  2. 

JURISDICTION. 

See  "Equity,"  |  1. 

Effect  of  appearance,  see  "Appearaaoa." 

Particular  courts,  see  "Courts." 

JURY. 

See  "Embracery" ;  "Orand  Jury." 
Instructions  in  civil  actions,  see  "Trial,"  {  4. 
Instructions     in     criminal     prosecutions,     see 

"Criminal  Law,"  |  8. 
-Questions  for  jnry  In  civil  actions,  see  "Trial," 

§  S. 
Taking  case  or  question  from  Jary  at  trial,  see 

"Trial."  18. 

f  1.     SammonlmB,  attendance,  discharse, 
and  compensation. 

Laws  1901,  c.  602,  authorizing  the  appoint- 
ment of  jnry  commissioners  of  ^ngs  county 
by  justices  of  the  supreme  court,  is  violative 
of  Conat.  art.  10,  {  2,  prohlbitiag  the  appoint- 
ment of  county  officers  by  other  than  the  board 
of  supervisors  or  other  county  authorities. — 
In  re  Brenner  (Sup.)  44. 


JUSTICES  OF  THE  PEACE. 


An 
does 


ReTlew  of  proeeodlnKS. 

appeal   will   be  dismissed   where  notice 

not    properly    describe    the    judgment. — 

Jerry  v.  Blair  (Sup.)  188. 

Where  the  evidence  in  an  action  before  a  jus- 
tice of  the  peace  is  conflicting,  a  verdict  there- 
on will  not  be  disturbed  on  appeal  to  the  county 
court,  though  it  be  contrary  to  the  weight  of  ev- 
idence.—Town  of  West  Union  v.  RIchey  (Sup.) 
871. 

LANDLORD  AND  TENANT. 

Liability  of  leasehold  interest  to  transfer  tax, 

see  "Taxation,''  |  8. 
Parol  evidence  to  explain  leaae,  see  "Brldencek" 

Bight  of  execator  to  rents,  see  "Bxecatora  and 
Administrator^"  i  L 


S    I.    Xieases  and  asveeateata  Im  _ 

A  bill  of  narticolara  in  an  action  for  da 
breach  of  a  lease  hM  not  to  show  tjbe  ism 
ages  so  speculative  as  to  predade  proof  tlie» 
of. — McCready  v.  Lindenbom  (Sup.)  355. 

A  landlord  \M  entitled  to  damages  for  tii 
tenant's  breach  of  the  lease  by   the   racati! 
of     the     premises. — McOeady     T.     Lindenba 
(Sap.)  855. 


See 


LANDS. 

"Public  I*nds." 


LAPSE.  I 

Of  devise  or  legacy,  see  "Wills,"  f  4. 

LARCENY.        •  I 

See  "False  Pretenses." 

I   1.    Frosecntlon  and  pnala1unesC» 

Where  an  attorney  was  indicted  for  abettiif! 
in  larceny  by  representing  that  the  giaaur 
of  property  had  a  good  title,  the  abstract  nei 
by  the  attorney  Add  admissible  to  show  want  et 
criminal  intent.— People  v.  Seldner  (Snp.)  35. 

LEASES. 

See  "Landlord  and  Tenant." 


See  "Wm«.» 


LEGACIES. 


LEGACY  TAX. 

See  "Taxation,"  |  & 

LIBEL  AND  SLANDER. 

i   1,    Wozds    and    acta    aotionaMo,  aa4 
Ilabllltr  therefor. 

Complaint  for  ubel  held  to  allege  a  statement 
tending  to  injure  plaintiff  in  his  bnsiness,  a:id 
hence  sufflcientiy  stating  a  libel  per  se. — Baud 
V.  New  York  News  Pub.  Co.  (Sup.)  1074. 

f  2.     Actions. 

Where  any  fact  alleged  in  a  separate  defeow 
In  an  action  for  libel  is  competent  in  mitin- 
tion  of  damages,  a  demurrer  to  snch  defense 
is  not  well  taken,  though  some  of  the  facts  are 
not  sufficient.— Morse  t.  Press  Pnti.  Oo.  (Snp.l 
848. 

Where,  in  an  action  for  libel,  defendant  in  a 
separate  defense  alleged  facts  in  mitigation 
competent  on  the  question  of  malice  and  the 
meaning  of  the  article,  it  was  improper  to  sos- 
tain  a  demurrer  thereto. — ^Morae  t.  Press  Pab. 
Oo.  (Sup.)  348. 

Under  Code  Civ.  Proc.  |  S08,  and  Id.  S  834% 
subd.  9,  a  demurrer  lies  to  a  separate  defase  al- 
leging facts  in  mitigation  of  damarea  in  an  ac- 
tion for  libel.— Morsev.  Press  Pub.  (>>.  (Snp.)34& 

In  action  for  libel,  motion  to  set  asids  ver- 
dict for  defendant  denied.— Beecfaer  r.  Prw 
Pub.  0>.  (Sup.)  867. 
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LICENSES. 

r    sale  t>t  intoxicating  liquors,   see  "Intozi- 

ating  Liquors,"  |  2. 

uries  to  licensees,  see  "Railroads,"  i  8. 

LIENS. 

i  **MechanlC8*  Uena." 

torney's  liens,  see  "Attorney  and  GHent/*  i  3. 
:ect  of  proceedings  in  banlcruptcy,  see  "Bank- 
uptcy,"  I  1. 
bank  on  deposit,  see  "Banlcs  and  Banking," 

1  property  in  bands  of  receiver,  see  "Receiv- 

(rs,"  Vl. 

I    property  of  electric  light  and  power  com- 

lany,  see  "Electricity." 

edge,  see  "Pledges." 

Alh    accountant  employed  to  examine  books 
request  of  owner  has  no  lien  thereon  for 
B     serrices.— Soott    Shoe    Machinery    Oo.    t. 
roaker  (City  Ct  N.  T.)  1028. 

LIFE  ESTATES. 

«  "Dower." 

reation  by  will,  see  "WUls,"  {  8. 

LIMITATION  OF  ACTIONS. 

ee  "Adverse  Possession." 

ction  against  bank  directors,  see  "Banks  and 

Banking,"  $  2. 

1.  Compntatlon  of  period  of  lln^lta- 

tlon. 

Limitations  do  not  run  against  represents- 
▼es  of  a  deceased  trustee  to  compel  an  ac- 
>unting  until  a  repudiation  of  the  trust- 
Count  T.  Mount  (Sup.)  199. 

Limitations  held  not  to  run  against  claim  for 
:nt  until  death  of  tenant— In  re  Neil's  Estate 
3ur.)  840. 

2.  Aokaowledginent,      neir      promise, 

and  part  payment. 

Facta  Md  to  show  a  sufficient  promise  to  pay 
debt  to  prevent  the  running  of  limitations. — 
(rintnall  v.  Rice  (Sup.)  441. 

Payments  and  sales  by  a  debtor  to  the  cred- 
:or'B  widow  held  to  save  an  action  by  the 
dministrator  from  the  .bar  of  limitations. — 
lodnett  V.  Ganlt  (Sup.)  831. 

Where  defendant,  who  was  indebted  to  dece- 
ient  on  open  account,  wrote  to  bis  widow  ac- 
:no'wledging  a  debt  and  promising  to  pay,  ac- 
ion  thereon  by  decedenvs  administrator  was 
lot  barred  by  limitations.— Hodnett  v.  Gault 
Sup.)  831. 

Action  to  establish  trust  in  land  held  not 
>arred  by  limitations,  the  trustee  not  having 
■epudiated  the  trust- Morgan  v.  Turner  (Sup.) 
Ida. 

LIMITATION  OF  LIABILin. 

Of  carrier,  see  "Carriers,"  J  2. 


LIQUOR  SELLING. 

See  "IntozicatiDg  Liquors." 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abatement 
see  "Abatement  and  Revival,"  |  1. 

In  an  action  where  a  daim  is  made  aftecting 
title  to  land,  a  lis  pendens  filed  under  Oode 
Civ.  Proc.  i  1870,  cannot  be  canceled  by  the 
court  until  the  claim  is  finally  determined.- 
St  Regis  Paper  (3o.  t.  Santa  Clara  Lumber 
Co.  (Sup.)  82. 

F^cts  under  which  held  that  a  corporation 
to  which  had  been  subsequently  transferred 
property  conveyed  in  fraud  of  creditors  was 
bound  by  the  judgments  in  the  creditors'  ac- 
tions to  set  aside  the  conveyance. — Vamnm  v. 
Behn  (Sup.)  903. 

LOAN  COMPANIES. 

S«e  "Building  and  Loan  Aa80ciatioii&'* 

LOANS. 

By  corporations,  see  "Oorporatlen^*  |  & 

LOCAL  LAWS. 

See  "Statutes,"  |  2. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  |  1. 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 

Dangerons  machinery,  see  "Negligence,"  |  1, 

MALICIOUS  PROSECUTION. 

See  "False  Imprisonment" 

I   I.     Actions. 

Where  plaintifF,  a  resident  of  Q.  county,  was 
arrested  for  larceny,  and  taken  to  O.  county 
for  trial  and  discharged,  chan^ng  the  place  of 
trial  of  an  action  for  malicious  prosecution 
from  Q.  county  to  O.  county  was  erroneous. 
— Santero  v.  Trimble  (Sup.)  786. 

MANDAMUS. 

I   1.    Natnre  and  cronnds  In  KeneraL 

Mandamus  will  not  lie  to  compel  removal  of 
a  cause  from  the  municipal  to  the  city  court- 
People  v.  Bolte  (Sup.)  73. 

The  refusal  to  remove  an  action  to  another 
district  of  the  municipal  court  should  be  re- 
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DT  appea: 
pie  T.  Bolte  (Bap.)  74. 

Mandamns  will  not  He  to  compel  remoTal  of 
a  cause,  where  relator  can  appeal. — People  t. 
Bolte  (Sup.)  74. 

(  °  2.    Snbjeota  and  pnrpoaea   of  relief. 

Mandamus  wiU  lie  to  compel  a  Jtiatice  to 
receive  motion  papers. — People  t.  Bolte  (Sap.) 
74. 

Where  election  canvassers  rejected  ballots  as 
void  without  complying  with  General  Election 
Law,  §  111,  mandamus  will  lie  to  compd  them 
to  do  so,  that  the  court  may  determine  their 
validity  by  inspection.— People  v.  Ward  (Sup.) 
76. 

A  veteran  on  the  eligible  Uat  f m  a  mnnidpal 
appointment  Md  only  entitled  to  mandamns  to 
compel  the  appointing  power  to  act,  but  not  to 
control  the  discretion  thereof.— People  v.  Scan- 
nell  (Sup.)  383. 

That  a  municipal  office  to  which  a  veteran  is 
entitled  has  been  filled  by  another  is  no  defense 
to  a  mandamus  proceeding  by  the  veteran  to 
enforce  his  right  thereto.— People  t.  ScanneD 
(Snp.)  883. 

Mandamus  wHl  not  lie  to  compel  the  inspec- 
tors of  a  local  option  election,  under  Laws 
1900,  e.  867,  I  16,  to  reconvene  and  reject  all 
the  ballots  becanse  of  the  clerk's  neglect  to  give 
notice  that  local  option  would  be  voted  on.— 
In  re  O'Hara  (Snp.)  613. 

Under  Grade  Crossing  Act,  S  12,  mandamus 
will  lie  to  compel  the  grade  commissioners  to 
bear  tcKtimon.r  on  the  question  of  damages,  and 
determine  whether  they  should  not  apply  for 
the  appointment  of  commissioners  to  assess 
such  damages.— Myer  v.  Adam  (Sup.)  707. 

City  elector  held  entitled  to  compel  mayor  to 

gerform  statutory  duty  in  filling  certain  oflSces 
y   appointment.— Kelly  t.  Van  Wyck  (Sup.) 

i  3.     Jnrlsdlotloa,  prooeedinca,  and  re- 
lief. 

A  permanent,  bat  not  ft  temporary,  appointee 
of  an  ofiBce  to  which  a  veteran  is  entitled,  is 
a  necessary  party  to  a  mandamus  proceeding 
by  the  latter  to  enforce  such  right. — People  v. 
ScanneU  (Sup.)  383. 

In  mandamus  to  compel  a  village  board  to 
appoint  relntor  to  an  office  tor  which  another 
had  been  chosen,  the  appointee  should  be  made 
a  party.— People  v.  Village  of  Dobbs  Ferry 
(Sup.)  678. 

MANDATL 

See  "Mandamns." 

To  lower  court  or  decision  on  appeal,  see  "Ap- 


peal," I  6. 


MARRIAGE. 


See  "Divorce" ;  "Husband  aftd  Wife." 
Seduction  under  promise  of  marriage,  see  "Se- 
duction," i  1. 

A  marriage  of  a  married  woman  before  the 
dMth  of  her  husband  keU,  under  the  facts  and 


Laws  1896,  c.  272,  SI  8,  4,  to  be  voidable,  at 
not  void.— Taylor  v.  Taylor  (Snp.)  411. 


Where  a  married  woman  contract*  a 
marriage  in  the  honest  belief  that  ber  hosban 
is  dead,  a  new  marriage  contract  with  tlie  c^ 
ond  husband,  on  the  parties  learning  of  til 
sabsequent  death  of  the  first  husband,  may  li 
established  by  the  wife  by  evidence  of  Un 
probative  force  than  wonld  be  T«qnired  if  tfti 
second  marriage  had  I>een  knowingijr  oontrac* 
ed.— Taylor  v.  Taylor  (Bap.)  41L 

A  second  husband,  living  with  Us  wife  fan 
10  years  after  learning  that  she  Iiad  a  £.-« 
husband  living  at  the  tiiae  of  the  marriage  *2M 
of  Us  subsequent  death.  Mi  not  entitlea  to  a 
dissolution  of  the  marriage.— Taylor  v.  TayM 
(Sup.)  411-  ' 

MASTER  AND  SERVANT. 

Employes  of  mnnidpal  corporations,  aee  "Ms- 

nfeipal  Corporations,"  |  1. 
Excessive   damages   for  personal    InJnriea,  «e> 

"Damages,"  5  3. 
Power  of  treasurer  to  bind  corporation  by  cob- 

tract  of  employment,  see  "Gorporationa,"  |  1 

I    1.    The  relatloii. 

An  indefinite  contract  of  hiring  is  prima  fad« 
a  liiring  at  wilL — Hotclikiss  t.  Godkin  (Sop.) 
629. 

Ciontract  of  employment  constraed.  and  Mi 
to  be  one  for  a  year.— Hotchldaa  t.  Godkli 
(Sup.)  629. 

Where  a  contract  of  Itiring  is  indefinite,  the 
burden  of  showing  it  to  be  for  a  certain  tera 
is  on  the  servant.- Hotchkiss  v.  Godkin  (Sup-i 
629. 

In  action  for  breach  of  contract  for  emptor- 
ment,  a  charge  that  there  had  been  no  deniil 
of  the  contract  in  the  pleadings  AeM  erroneooL 
— Margoiies  v.  Ernst  (Sup.)  817. 

Contract  of  employment  constraed,  and  Mi, 
that  employer  had  no  power  to  arbitrarily  di^ 
charge  employ&— Brail  t.  Clansen  (CStr  Ot.  K.  Y.) 
311. 

I  2.     Sertioes  and  eompensatioa. 

Admissibility  of  evidence  in  an  action  on  I 
contract  of  hiring  determined. — ^McDonald  t. 
Alexander  (Snp.)  813. 

Servant  performing  services  for  10  montiii 
under  a  contract  for  a  year,  and  thpn  abas- 
doning  the  employment  withont  master's  con- 
sent, cannot  recover  on  the  contract. — Scheair 
V.  Monash  (Snp.)  818. 

Where  servant  employed  nnder  a  cointnet  tv 
a  year  abandons  it  in  10  months,  the  stiiraiatH 
yearly  salary  is  no  evidence  of  the  raloe  of  tun 
services  for  10  montlia.— Sdientt  t.  Monii^ 
(Snp.)  818. 

Contract  of  employment  constraed,  and  eri- 
dence  hM  to  show  that  empioyft's  aerricea  were 
satisfaotorjr,  entitling  him  to  bonna  ptoridej 
for  in  contract— Fischer  v.  Conhain  ((S&  (>t  X. 
Y.)  315. 
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Marter*s   UaliUlty   for   lajnriei   to 
serrant. 

In  an  action  for  injuries  to  a  servant,  eTl- 
tnce  held  to  justify  a  finding  that  defendants 
ere     guilty    of   negligence.— Dyer   v.    Brown 


up. 

In  an  action  by  an  employs  to  recover  for  In- 
iries  received,  Arid,  that  the  plaintiff  had  as- 
tmed  the  risk  of  the  employment.— War- 
a-srski  ▼.  McWiUlams  (Sap.)  680. 

*-     Tools,    jaacUaery,   appllanoea, 

and  plaoea  for  work. 

Evidence  hdd  to  sliow  that  there  was  no  de- 
ct  in  cars  by  which  a  brakeman  was  In- 
red.— Dolan  V.  Borden  Iron  CSo.  (Sup.)  145. 

XegUgence  of  a  fellow  servant  In  the  piling 
bags  of  cement  in  a  warehouse  will   not 
nder  the  place  an  unsafe  place  to  work  in.  in 
le^al  sense.— Page  v.  Nanghton  (Sup.)  503. 

An  employer,  under  Laws  1897,  c.  416,  i  18, 
ust  not  only  furnish  a  safe  scaffold,  but 
nintain  It  in  that  condition.— Healy  v.  Barke 
•ity  Ct  N.  Y.)  1027. 
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J«     —  Tellow  servants. 

A  servant  cannot  recover  for  injuries  caused 
r  negligence  in  the  performance  of  the  work 
piling  or  removing  bags  of  cement,  whether 
ich  negligence  was  that  of  a  superintendent, 
'reman,  or  a  common  workman. — ^Pase  v. 
aughton  (Sup.)  508. 

In  an  action  by  an  employe  to  recover  for  in- 
nes  received,  held,  that  the  defendant's  fore- 
an  was  a  fellow  servant  with  the  plaintiff  li. 
•rforming  acts  incident  to  the  work.— War- 
awski  V.  McWilliama  (Sup.)  680. 

Where  acareful  employ^  is  afflicted  with  a 

sease  which  may  at  any  moment  make  him 

competent,  it  is  for  the  jury  to  say  wheth- 

it  was  negligent  of  defendant  to  employ  him 

such  condition.— Baird  v.  New  York  Cent 

H.  B.  B.  Co.  (Sup.)  734. 

Notice  of  specific  acta  of  negligence  on  the 
irt  of  an  incompetent  servant  held  to  render 
e  master  chargeable  with  knowledge  thereof, 
hicfa  will  render  him  liable  to  a  fellow  serv- 
it  injured  thereby,  though  in  the  specific  in- 
aaces  called  to  the  master's  attention  such 
rvnnt  was  not  negligent.— Baird  v.  New  York 
ant.  &  H.  R.  R.  Co.  (Sup.)  734. 

Notice  of  the  incompetency  of  a  servant  of  a 
ilroad  company,  given  to  certain  officers  there- 
'vi  ^"^'^1^°*  notice  to  render  the  company 
ible  for  an  injury  to  a  fellow  servant  result- 
g  from  the  negligence  of  the  incompetent 
rvant,  though  the  officers  receiving  the  no- 
;-e  are  dead  or  out  of  the  employ  of  the  com- 
my  at  the  time  of  the  injury.— Baird  v.  New 
ork  Cent  &  H.  R.  H.  Oo.  (Sup.)  734, 

Where  a  collision  in  which  a  locomotive  fire- 
an  is  injured  results  from  the  failure  of  the 
i«ineer  to  see  a  signal,  and  not  from  the 
.ilure  of  a  servant  known  by  the  company  to 
»  incompetent  to  give  the  proper  signal,  the" 
impany  Is  not  liable  therefor.- Baird  t.  New 
ork  Cent.  &  H.  R.  R.  Cto.  (Sup.)  73*; 
71  N.Y.S.— 75 


S  6.    —  Ooatrilmtorjr 
■wrrant. 
Bvidence  had  not  •nffident  as  a  matter  of 
IhT„J?,i^*'7i  *?'?  ■  wrrant's  negligence  con- 
tributed to  hte  Injury.— Vincent  t.  ATden  (Sup.) 

In  an  action  for  Injuries  to  a  servant,  evi- 
dence had  to  justify  a  finding  that  the  servant 
was  not  guilty  of  contributory  negligence.— 
Dyer  v.  Brown  (Sup.)  623. 

Evidence  held  to  show  a  laborer  falling  from 
a  scaffold  because  of  defects  therein  entitled  to 

(oi^J^Ct'^Y.^fol?'"'"*'-^'"^''  ^-   »"'«' 
17.    Aettoma. 

jraoagh  a  motorman  knew  of  the  want  of 
brakes  on  a  loaded  gravel  car  used  as  a  trailer, 
the  question  whether  he  knew  and  appreciated 
w^,S«"'"HX'°  "^S"  ""^e  of  fact  for  the 
jury.— GTriften  v.  Ithaca  St.  Ry.  Co.  (Sup.)  140. 

.j5I'?*°'^*."*Iu*  paster's  negligence  hM  snffi- 
dent  to  go  to  the  jury.— Vincent  v.  Alden  (Sop.) 

y^^^J^t^^'S.T'^^  ^'*  «"egation  that  the 
S^i.i^*  In  which  a  servant  was  working  was 
unsafe,  evidence  of  the  nnlevel  and  shakj  con- 
dition of  the  5oor  was  properly  limited  to  the 

i°/»'?°  °iL  '=".'?*., ^'J?  ^^  »>*«»  ot  cement 
wgre  to   be  plled.-Page  v.   Na^hton   (Sup.) 

Evidence  had  Insufficient  to  support  a  ver- 
dirt  for  plaintiff  on  the  theory  that  defendants 
naa  fnmished  an  unsafe  place  to  work  in.— 
Page  V.  Naughton  (Sup.)  KB. 

♦w 'i®'"^  ^^  insufficient  to  sustain  a  finding 

rini  ^^M^T"*'  ,?°  ^^I  *«'i"^«'"  <"  defendant's  en- 
gine, which  fell  on  decedent's  head,  causing  his 
aeath.  was  negligently  pUed  thereon  -McCon- 
neU  V.  New  York  Cent  &  H.  R  R  Co.  (Sup  ) 

(  8.     UablUties    £or    iajvries    to    third 
neraoas.  •—«■•» 

In  action  for  injuries  due  to  act  of  defendant's 
servants,  question  whether  servants  were  acting 
within  scone  of  authority  held  one  for  jury.— P. 
Oox  Shoe  Mfg.  Co.  v.  Gorsline  (Sup.)  619. 

If  defendant's  servants  believed  the  act  which 

Si.  iioKi  *ll  °'  ^l^''  «°»ployinent,  the  master 
was  liable,  though  he  had  instructed  them  not 

uJV^ireiS:^'  ^-  «•"<>«  Mr«-  0»-  -•  «ors! 

Evidence  Arid  to  show  that  a  train  crew  were 
acting  as  the  servants  of  the  railroad  company 
at  the  time  of  an  accident  to  plaintiff,  and  not 
as  the  servants  of  the  manufacturing  company 
by  whom  plaintiff  was  employed.-Stajakowskf 
v.  New  York  Cent.  &  H.  R.  h.  Co.  (Sup.)  710. 

Where  an  accident  occurred  through  the  neg- 
ligence of  a  man  who  had  been  in  defendant's 
employ  for  years,. it  was  error  to  exclude  evi- 
dence that  at  that  time  the  man  was  detached 
from  defendant's  employ  and  working  for  an- 
other.—Connor  V.  Koch  (Sup.)  836. 

Where  plalntirs  husband  was  killed  by  a 
pipe  falling  from  defendant's  elevator,  the  use 
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of  which  for  that  day  defendant  had  given  to 
a  company  putting  pipe  in  the  building,  it  waa 
error  to  exclude  tesumony  that  the  employAa 
of  the  company  who  had  charge  of  loading,  the 
Intoxicated.— Coi 


elerator    were 
(Sup.)  836. 


jonnor   t.    Koch 


MAYOR. 

See  "Municipal  Oorporationa"  1 1. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  $  2;  "Waste." 

MECHANICS'  LIENS. 

I  1.     Blcht  to  Uen. 

Subcontractors'  liens  Juid  not  cut  olt  by  con- 
tractor's general  assignment. — Jolm  P.  Kane 
Oo.  T.  Kinney  (Sup.)  8. 

Laws  1807,  c.  418,  {  15.  forbidding  assign- 
ment of  building  contract  without  filing  same 
with  county  clerk,  does  not  apply  to  general 
assignment  for  benefit  of  creditors.— Jolm  P. 
Kane  Oo.  t.  Kinney  (Sup.)  8. 

Where  property  waa  sold  on  Installments, 
and  immediate  possession  given  for  the  pur- 
pose of  improving  it,  and  the  vendee  made  de- 
fault, a  mechanic  B  lien  filed  against  the  vendor 
held  enforceable.— Beck  ▼.  Catholic  University 
of  America  (Sup.)  370. 

Order  of  contractor  on  the  owner  of  realty 
for  the  payment  of  materials  furnished  held 
not  invalid  for .  not  having  been  filed  as  re- 
quired by  Laws  1807.  c.  418.  |  16.— Mayer  t. 

Killilea  (Sup.)  786. 

I  2.    ProceedinKS  to  perfect. 

Where  a  mechanic's  lien  claimed  the  furnish- 
ing of  material  greater  than  used  in  the  build- 
ing, for  which  no  explanation  was  given,  it 
cannot  be  enforced.— Williams  v.  Daiker  (Sup.) 
247. 

I  3.  WklTor,  dlseliavK*,  release,  *nd 
BatlsfaetiOB. 
Bond  to  discharge  mechanic's  Uen.  under 
Laws  1897,  c.  418,  f  18,  snbd.  4,  may  be  made 
by  one  of  several  owners.— Miller  v.  Bdunitt 
(Sup.)  771. 

MEMORANDA. 

Required   by   statute  of  frauds,   see  "B^nds, 
SUtute  of."  i  2. 


MINORS. 


See  "Infants." 


MISREPRESENTATION. 

Se«  "False  Pretenses";  "Fraud." 

MONEY  RECEIVED. 

Beeovenr   of   transfer   taxes   volnntarlly   paid, 
see  "Taxation,"  i  & 


MONOPOLIES. 


Orants  of  privileges  or  Immnnltlaa,  see  "Ca 
stltntional  Law/'  S  *. 

MORTGAGES. 

See  "Pledges." 

By  corporation,  see  "CJorporationa,"  {  3. 

By    electric    light    and    power    companiea.  ae 

"Electricity." 
Effect  of  proceedings  In  bankroptcj,  see  "B>m- 

ruptcy,'*^!  L 
Of  personal  property,  see  "Chattel  Mortgaeet.' 
"Rail       ----- 


On  railroads,  see 


lilroada,"  |  1. 


(   1.    Requisites  and  Talidltjr. 

A  mortgage  to  secure  notes  naade  by  tu 
partner  of  the  mortgagor  for  the  price  of  i» 
partnership  property,  and  to  prevent  the  im- 
mediate enforcement  of  a  lien  thereoo,  is  giTc 
for  sufficient  consideration. — Birdsall  t.  Wbe«^- 
er  (Sap.)  67. 

Setting  aside  a  mortgage  wlilch  a  wife  bi: 
executed  on  property  conveyed  to  her  by  t-- 
husband  held  erroneous. — Beilly  ▼.  Beilly  (&; 
*o7.  * 


i  S-     OoBstraetion  and  operatio 

Morticagee.  having  notice  of  a  prior  lease,  Mi 
not  entitled  to  receive  rents  and  profits  actn- 
ing  after  the  execution  of  the  mortgage  ate 

Sending  foreclosure  thereof.— Lapham   v.  Sor 
eld  (Sup.)  666. 

{   3.     AsaiipBiBemt  of  mortsase  at  debt. 

An  assignee  of  a  mortgage  takes  it  subject  xa 
all  equities  of  the  parties,  and  also  equities  of 
third  persons  against  the  aaaignor. — Mertens  t. 
Wakefield  (Sup.)  1062. 

Where  a  wife  sold  a  mortgage  which  ski 
had  paid,  and  thereafter  induced  plaintiff  t: 
purchase  the  same  from  her  vendee,  she  then- 
by  estopped  herself  froSi  denying  its  valid:!} 
as  to  her  estate  only.— Mertens  t.  Wakefieli: 
(Sup.)  1062. 

I  4.     ForeolosBve  hj  aetloa. 

Where  a  complaint  in  foreclosure  alleged  thtt 
the  mortgage  had  been  given  to  secure  a  bnai, 
and  had  not  been  paid,  out  did  not  allege  thtt^ 
there  was  any  default  In  the  payment  of  tht 
bond,  the  complaint  was  demarrable. — Harvcfi 
V.  Truby  (Sup.)  86. 

Heirs  of  realty  sold  at  foreclosure  hM  agti 
entitled  to  have  the  sale  set  aside. — Irving  S«r.' 
Inst.  V.  Robinson  (Snp.)  103. 

In  suit  to  foreclose  mortgage,  held,  that  theitl 
was  no  merit  in  contention  that  the  foreclo>'J!« 
should  be  restrained  for  the  benefit  of  the  ow>-, 
er  of  the  equity  of  redemption  and  sobir 
quent  Incumbrancer.— Davidson  v.  John  Gotii. 
Cordage  &  Machine  Oo.  (Sup.)  66S.  | 

Mortgagee  In  a  mortgage  secnrlng  install* 
ments  of  alimony  Aeht  not  entitled,  on  foiedofl 
nre.  to  receive  the  present  value  of  such  instalK 
ments.— Lapham  v.  Scofield  (Sup.)  666. 

Receiver,  on  foreclosure  of  the  rents  ut 
profits,  held  not  entitled  to  rents  of  subtestnti 
where  tenant  has  paid  in  advance  to  the  merfr 
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gagor. — Fletcher  t.  McKeon  (Sup.)  812;    In  re 
Kobinson,  Id. 

Rights  of  leasee  of  mortgaged  premises,  where 
mortgage  is  recorded  before  lease  is  made,  are 
Dot  cut  off  until  a  sale  in  foreclosnre. — Fletch- 
er T.  McKeon  (Sup.)  812;    la  re  Robinson,  Id. 

A  referee,  within  20  years  after  judgment  in 
foreclosure,  may  ezecate  a  deed  of  the  prem- 
ises, as  against  the  mortgagor's  widow  claim- 
ing dower.— Catlin  r.  Rea  (Sup.)  1117. 

Referee's  deed  in  foreclosure  hM  ralid. — 
Gatlin  r.  Rea  (Sop.)  1117. 

Referee's  deed  to  purchaser  at  sale  deceased 
at  the  time  of  execution,  running  to  her,  "her 
beirs  and  assigns,"  htid  valid.— Oatlin  t.  Rea 
(Sup.)  1117. 

Party  entering  into  possession  under  an  in- 
ralid  deed  in  foreclosure  proceedings  keJtf  as- 
ilgnee  of  mortgiige  in  possession,  against  whom 
ejectment  will  not  lie.— Catlin  v.  Rea  (Sup.) 
1117. 

Where,  after  default  in  the  Interest  on  a 
mortgage,  the  property  is  leased  by  the  mort- 
?agoT,  and  rent  ^aid  m  advance,  the  lessee  is 
liable  to  the  receiver  of  the  premises  for  rents 
iccruing.— Moil  v.  McKeon  (Sup.)  1127. 

MOTIONS. 

Change  of  venue  in  civil  actions,  see  "Venue," 

Direction  of  verdict  in  civil  actions,  see  "Trial," 

I  3. 
Opening  Judgment  of  divorce,   see   "Divorce," 

Relating  to  pleadings,  see  "Pleading,"  |  6.  . 

Failure  to  folio  afSdavit  and  order  extending 
:Ime  to  plead  lidd  to  give  plaintiff  a  right  to 
•etum  them.— Silleck  v.  Dahut  (City  (^t  N.  Y.) 
516. 

MUNICIPAL  CORPORATIONS. 

Icceptance  of  dedication,  see  "Dedication,"  |  L 

Uertiorari  to  review  removal  of  fireman,  see 
"Certiorari,"  I  1 

Enactment  of  law  authorizing  widow  of  con- 
tractor to  sue  for  balance  of  claim  barred,  see 
"Statutes,".}  1. 

Sxtra  allowance  in  suit  to  restrain  issuance  of 
village  bonds,  see  "Costs."  §  3. 

Injunctions  affecting, 'see  "Injunction,"  |  8. 

klandamus,  see  "Mandamus,''  {  2. 

Municipal  courts,  see  "Courts,''  (  2. 

(Necessity  of  pleading  charter  of  Greater  New 
York,  see  "Statutes,"  §  3. 

Restraining  enforcement  of  ordinance  restrict- 
ing speed  of  cars,  see  "Injunction,"  f  S. 

Sealer  of  weights  and  measures,  see  "Weight! 
and  Measures." 

Special  laws  affecting,  see  "Statutes,"  I  2. 

Street  railroads,  see  "Street  Railroads." 

Caking  property  for  public  use,  see  "Bmlaent 
Oomain." 

I   1.    Officers,  agents,  and  employes. 

The  names  on  the  pay  roll  in  connection  with 
bat  of  the  janitor  of  a  public  school  of  the 


persons  employed  as  his  helpers  is  mere  sur- 
piusage,  furalsbing  no  defense  to  mandamus  to 
compd  the  drawing  of  a  warrant  for  his  pay. 
— Dowling  V.  Palmer  (Sup.)  90. 

Department  of  public  instruction  in  the  city 
of  Troy  held  governed  by  Laws  1882,  c.  8(), 
and  the  provisions  of  the  city  charter. — Peo- 
ple V.  Boland  (Sup.)  233. 

The  mayor  of  Troy  held  to  have  {rawer  to  re- 
move at  pleasure  a  school  commissioner. — Peo- 
ple V.  Boland  (Sup.)  233. 

A  peremptory  mandamus  to  compel  the  com- 
missioners of  elections  of  Greater  New  York  to 
appoint  a  former  election  officer  to  a  position 
held  premature,  l>efore  the  positions  under  that 
board     were     classified. — People     v.     Voorhis 

(Sup.)  aee. 

A  veteran  on  the  eligible  list  for  an  appoint- 
ment in  the  fire  department  htUd  only  entitled 
to  a  preference  in  case  of  equal  fitness  there- 
for, to  be  determined  by  the  fire  commissioner. 
—People  V.  Scannell  (Sup.)  383. 

Under  Laws  1887,  c.  414,  failure  to  reap- 
point a  village  street  commissioner  and  the 
selection  of  another  was  not  a  removal  from 
office.- People  v.  Village  of  Dobbs  Ferry  (Sup.) 
578. 

Under  Laws  1889,  c.  370,  a  village  board, 
having  an  application  from  a  discharged  soldier 
and  from  a  veteran  fireman,  has  the  power  to 
select.— People  v.  Village  of  Dobbs  Ferry 
(Sup.)  578. 

A  new  name  of  a  city  official  held  not  to  af- 
fect constitutional  provision  for  their  election 
or  appointment  by  designated  authorities.— Kel- 
ly V.  Van  Wyck  (Sup.)  814. 

Amendment  of  city  charter,  extending  terms 
of  city  officers,  held  a  violation  of  Const,  art. 
10,  (  2,  requiring  election  of  such  officers.— 
Kelly  V.  Van  Wyck  (Sup.)  814. 

That  the  assignment  of  officers  of  the  police 
department  to  special  duty  in  the  sanitary 
squad  was  irregular  held  not  to  justify  the 
municipal  civil  service  commission  in  refusing 
to  certify  the  pay  rolls  of  the  men  so  irregu- 
larly assigned.— Stone  v.  New  York  Municipal 
Civil  Service  Commission  (Sup.)  1054. 

Consolidation  Act  (Laws  1882,  c.  410)  }  296, 
as  amended  by  Laws  1805,  c.  667,  providing 
that  the  fitness  of  men  detailed  by  tne  police 
department  to  the  sanitary  squad  should  be 
ascertained  by  the  board  of  civil  service  com- 
missioners, was  repealed  by  Greater  New  York 
Charter,  §f  312  1324  (Laws  1897,  c.  378).— 
Stone  V.  New  York  Municipal  Civil  Service 
Ciommission  (Sup.)  1054. 

Under  Laws  1894,  c.  615,  |S  104,  16S,  an  as- 
sistant engineer  of  a  fire  department  is  entitled 
to  be  represented  by  counsel  on  a  hearing  by 
the  board  of  fire  commissioners  as  to  his  official 
misconduct— People  v.  Flood  (Sup.)  1067. 

I  2.    FnliUo  ImvvoTementa. 

Commissioners  of  estimate  and  assessment 
may  act  on  their  own  personal  view  of  the 
premises.— In  re  Opening  Trinity  Are.  (Sup.) 
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In  condemnation  proceedinn  by  city  of  New 
York,  after  January  1,  1898,  commissioners 
may  assess  premises  to  the  extent  of  one-half 
of  their  yalne  as  determined  by  them.— In  re 
Townsend  Are.  (Snp.)  201. 

Assessments  by  commissioners  of  assess- 
ments on  condemnation  of  land  hdd  ineqaita- 
ble,  and  set  aside.— In  re  Townsend  Ave.  @ap.) 

aoi. 

Under  city  charter,  the  expense  of  repaying 
a  street  hda  not  a  saUect  of  special,  but  of  a 
Keneral,  assessment.— Archer  t.  Qty  of  Mt. 
Vernon  (Snp.)  671. 

Proceedings  for  changing  the  established 
grade  of  a  street  of  the  city  of  M.  mnst  be 
brought  nnder  Laws  1S92.  c.  182,  {  187,  and 
not  nnder  sections  182-186.— Archer  t.  City  of 
Mt.  Vernon  (Sup.)  671. 

A  street  in  the  city  of  M.  field  to  have  an 
established  grade,  and  hence  proceedings  for 
the  change  thereof  must  be  brought  under 
Laws  18^,  c.  182,  §  187,  relative  to  a  change 
of  grade,  and  not  under  sections  182-186,  rel- 
ative to  the  establishment  of  an  original  nade. 
—Archer  t.  CSty  of  ML  Vernon  (Snp.)  671. 

Damage  resulting  from  the   change   of  the 

frade  of  a  city  street  may  be  determined  by  de- 
ncting  the  value  of  the  premises  after  the 
change  from  its  value  before. — In  re  Qrade 
Orossiug  Gom'rs  of  City  of  BnfFalo  (Sup.)  674. 

Where  the  grade  of  a  city  street  is  changed, 
and  property  is  sold  at  foreclosure  after  the 
ohanee,  but  before  damages  therefor  are  award- 
ed, the  mortgagor,  and  not  Ute  foreclosure  pur^ 
chaser,  is  entitled  to  the  damages.— In  re  Grade 
Crossing  Com'rs  of  City  of  Buffalo  (Sup.)  674. 

Under  Laws  1879.  c.  310,  8  1.  a  cemetery  as- 
sociation is  not  liable  to  a  special  assessment 
to  construct  a  sewer. — Oakland  Cemetery  v. 
City  of  Yonkers  (Sup.)  783. 

Laws  1881,  c.  184,  tit  8,  {  16,  providing  that 
assessments  for  local  improvements  in  a  cer- 
tain city  shall  be  levied  on  the  property  ben- 
efited, held  not  to  repeal  by  implication  Laws 
1879,  c.  310,  exempting  cemetery  associations 
from  taxation. — Oakland  Cemetery  t.  Gty  of 
Yonkers  (Sup.)  783. 

{  3.     Police  pow«r  and  reenlBtlons. 

Power  of  city  nnder  its  charter  and  the  rail- 
road law  to  limit  by  ordinance  speed  of  street 
cars  must  be  exercised  reasonably.  An  ordi- 
nance limiting  speed  to  six  miles  an  hour  held 
void.— United  Traction  Co.  v.  City  of  Water- 
Tliet  (Sup.)  977. 

i  4.     Use  and  regulation  of  pnblie  pla« 
oes,  property,  and  'works. 

The  legislature  may  empower  a  city  to  per- 
mit a  citizen  to  erect  a  booth  for  the  sale  of 
newspapers  under  the  stairway  to  an  elevated 
railway  station,  which  does  not  obstruct  the 
ase  of  the  street  except  for  a  space  of  about 
one  foot  at  one  end  thereof.— People  t.  Keat- 
ing (Sup.)  97. 

The  authorities  of  a  city  cannot  grant  a  citi- 
sen  the  right  to  appropriate  a  portion  of  a 
street  for  private  purposes,  though  the  appro- 
priation does  not  constitute  a  nuisance,  unless 


authorized  so  to  do  bjr  the  legislatare-— Pei^^ 
T.  Keating  (Snp.)  87. 

The  consolidation  act,  as  amended  by  Lan 
1896,  c  718,  permitting  the  citT  to  grant  re- 
mission  to  erect  booths  under  elerated  railnr 
steps,  was  repealed  by  Greater  Utrw  Tork  Ch^ 
ter.  {|  1608,  1609,  and  by  section  *»,  snbd.  X. 
—People  ▼.  Keating  (Sup.)  97. 

The  mere  fact  that  plaintiff  is  a  citizen  at 
resident  of  a  dty  authorizes  him  to  institntf  • 
mandamus  proceeding  to  compel  tlie  conuu- 
sioner  of  highways  to  remove  a  booth  whi:^ 
is  unlawfully  maintained  in  tlie  dtgr  streets.- 
People  V.  Keating  (Sup.)  97. 

Temporary  injunction  restraining  Ucoistd 
hackmen  from  using  a  stand  in  front  of  a  hotei 
specially  granted  to  plaintiffs  held  properiy  a- 
sued.— Odell  t.  Bretney   (Snp.)   449. 

{  5.     Torts. 

In  an  action  for  injuries  from  a  defectire 
sidewalk,  instruction  held  properly  refused,  u 
not  based  on  evidence. — ^Touhey  t.  City  «' 
Rochester  (Sup.)  661. 

Under  Rochester  city  cliarter  (Laws  1880^  f- 
14,  i  218),  knowledge  of  a  sidewalk  inspector 
of  defective  sidewalks  is  not  snfflcient  notice  t> 
the  officers  in  charge  of  highways  to  charge  tlw 
city  with  negligence. — ^Tonhey  y.  City  of  Roche*- 
ter  (Sup.)  061. 

Under  Rochester  dty  charter  (Laws  ISSO.  c 
14.  S  218),  notice  to  the  superintendent  of  t*- 
pairs  of  a  defective  sidewalk  four  days  bef>>re 
an  injnry  is  insuffldent  to  charge  the  city  with 
negligence.— Touhey  v.  (3ity  of  Rochester  (Sop) 
661. 

Though  there  was  no  fighting  or  annecessary 

noise  when  a  crowd  tore  down  bnildings  with- 
out notice  or  warning  to  the  owner,  sach  facts 
held  not  to  t)revent  the  dty  in  which  the  un- 
lawful act  took  place  from  being  liable  in  dam- 
ages to  the  owuer,  under  Laws  1SU2.  c.  6^.". 
§  21.— Marshall  v.  City  of  ButTalo  (Sap.)  71i». 

Statement  to  a  city  derk  that  it  is  partj-'i 
intention  to  sue  for  personal  injuries  held  Dot 
a  compliance  with  dty  charter. — De  Vore  t. 
CSty  of  Auburn  (Sup.)  747. 

Iaws  1897,  c.  172,  held  not  to  repeal  dty 
charter,  so  as  to  make  it  nnnecessary  to  file 
a  written  notice  of  an  intention  to  sue  for  io- 
juries  received  on  a  defective  sidewalk. — De 
Vore  T.  City  of  Auburn  (Snp.)  747. 

Contractor  for  public  improvement  Md  act 
liable  for  consequential  damages  to  an  individ- 
ual because  of  the  use  of  a  portion  of  the  street 
in  front  of  his  hotel,  where  no  neglJKence  a 
shown.— Bates  v.  Holbrook  (Sup.)  1013. 

{  6.     Fiseal    management,    pnUie    debt, 
securities,  and  taxation. 

Under  Village  Law,  f  128,  a  proposition  to   I 
raise  money  on  a  village  AM  to  have  autliorii- 
ed  its  being  raised  by  a  bond  issue,  instead  of 
by  taxation. — New  xork  &  R.  Cement  Co.  v.   ; 
DavU  (Sup.)  186. 

In  suit  to  restrain  Issue  of  village  bonds  on 

f  round  of  illegality,  Md  proper  to  exclude  evi-    I 
enca  as  to  how  certain  electon  had  roted  on   I 
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the  propoxttlon.— New  Tork  ft  R.  Oemant  Oo. 
T.  DaTiB  (Sup.)  185. 

f  7.     Claim*  agatmai  oorporation. 

▲  manidpal  contractor  held  entitled  to  In- 
terest on  a  Bum  fonnd  dae  him  by  the  board 
of  estimatea  of  New  York  City  from  the  date 
of  the  performance  of  the  work. — Oooghlin  T. 
aty  of  New  York  (Snp.)  91. 

MUNICIPAL  COURTS. 

See  "Courts,"  i  2. 

MUTUAL  BENEFIT  SOCIETIES. 

See  "Beneficial  AsBociations." 

NAMES. 

See  "Trade-Marks  and  Trade-Names.** 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  I  2. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 

NEGLIGENCE. 

<}aa8ing  death,  see  "Death,"  {  2. 

By  patHovlar  classes  (if  paiKm. 

See  "Carriers,"  {§  2,  8;  "Municipal  Corpora- 
tions," i  6. 

Employers,  see  "Master  and  Servant,"  U  S-S. 

Bailroad    companies,    see    "Railroads,"    |    8; 
"Street  Railroads,"  f  2. 

ConditUm  oriue  of  xMrVUsaVar  species  <^proverty, 
worha,  armacMnery. 

See  "Bridges,"  S  1 ;  "Electricity" ;  "Railroads," 
%  8:  "Street  Railroads,"  §  2. 

CmOfrttAttmynegUiaenM. 
Of  passenger,  see  "Carriers,"  i  8. 
Of  person  injured  on  bridge,  see  "Bridges,"  |  1. 
Of  servant,  see  "Master  and  Servant"  {  6. 
Person  injured  by  street  car,  see  "Street  Rail- 
roads," i  2. 

I   1.    Acts     OT     omissloaa     ooaatitiitlnB 
neEllgenoe. 

Failure  to  provide  a  freight  elevator  with 
trap  doors,  as  required  by  statute,  Md  not  tiie 
cause  of  the  accident  to  plaintifF. — Weinberger 
V.  Kratzenstein  (Snp.)  244. 

Elevator  shaft  hdd  protected  with  a  guard, 
in  substantial  compliance  with  the  statute.— 
Weinberger  v.  Kratzenstein  (Snp.)  244. 

In  an  action  for  negligently  operating  an 
elevatoiv  where  the  elevator  was  so  loaded  that 
it  conld  not  reach  the  top  floor  without  the 
load  coming  in  contact  with  the  fixed  machin- 
ery, it  was  error  to  permit  the  jury  to  find 
that  stopping  below  such  floor  was  negligence. 
—Connor  v.  Koch  (Sup.)  836. 


Vendor  of  seltzer  water  siphon  held  not  liable 
to  purchaser  injured  by  its  exploaion.-^laser 
T.  Seitz  (Sap.)  942. 

I  2.     Contributory  Becllcenoe. 

A  person  seated  with  the  driver  of  his  fa- 
ther's carriage  at  the  time  of  a  collision  held 
not  responsible  for  the  driver's  negligence. — 
Morris  V.  Metropolitan  St  By.  Co.  (Sup.)  321. 

Instruction  in  action  for  injury  to  plaintifF, 
a  street  sweeper,  held  erroneous  in  requiring 
plaintiff  to  show  himself  free  from  any  negli- 
gence.—Brick  T.  Metropolitan  St.  Ry.  Co. 
(City  Ct.  N.  Y.)  314. 

i  3.     Actions. 

Evidence  of  the  death  of  a  child's  father  and 
of  the  poor  health  of  its  mother  held  admissi- 
ble in  an  action  for  injuries  sustained  by  the 
child.— Fullerton  t.  Metropolitan  St  Ry.  Oo. 
(Sup.)  326. 

Facts  held  to  show  that  defendant  was  free 
from  negligence  in  the  operation  of  machinery 
for  unloading  coal  on  dock.— Marcantonio  ▼. 
Murray  (Sup.)  418. 

In  action  for  death  of  passenger,  it  is  not  er- 
ror to  refuse  to  charge  that  plaintiff  could  not 
recover  if  decedent  failed  in  the  sligbtest  degree 
of  care,  without  stating  that  such  failure  must 
contribute  to  the  injury.— Eridus  v.  Brooklyn 
Heights  R.  Co.  (Sup.)  506. 

Burden  of  proof  held  to  rest  on  plaintiff,  in 
an  action  for  death,  to  prove  negligence  alleg- 
ed to  be  the  cause  of  the  death. — McConnell 
T,  New  York  Cent.  &  H.  R.  R.  Oo.  (Sup.)  616. 

Where  there  is  evidence  that  plaintiff's  hus- 
band assisted  in  loading  an  elevator,  from 
which  a  pipe  fell  through  a  window  and  killed 
him  while  on  the  sidewalk,  an  instruction  that 
he  was  free  from  negligence  was  erroneous; 
the  question  being  for  the  Jury. — Connor  t. 
Koch  (Sup.)  836. 

NEGOTIABLE  INSTRUMENTS. 

See  "BilU  and  Notes." 

NEWLY-DISCOVERED  EVIDENCE. 

Oroond  for  new  trial  in  civil  actions,  see  "New 
Trial,"  I  L 

NEW  PROMISE. 

Within  statute  of  limitations, 
of  Actions,"  i  2. 


"Limitation 


NEW  TRIAL. 

In  action  for  libel,  see  "Libel  and  Slander,"  |  2. 
Opening  or  vacating  Judgment,  see  "Judgment," 

Remand  by  appellate  ooort  (or  new  trial,  see 
"Appeal,"  I  & 

{   I.    Oronnds. 

In  action  against  railroad  company  for  in- 
juries received  at  accident,  verdict  for  plaintiff 
set  aside  because  of  surprise  at  evidence  as  to 
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the  serions  nature  of  the  Injuries   received.— 
Dixon  V.  Brooklyn  Heights  R.  Co.  (Sup.)  909. 

New  trial  for  newly-discovered  cumulative 
evidence  will  be  granted,  where  it  is  such  as  to 

f>robably  change  the  result— Solowye  v.  Ha«- 
ett  (City  Ot.  N.  T.)  486. 

I  2.    Pvooeedlnf  >  to  proenre  new  trial. 

Grant  of  new  trial  for  newly-discovered  evi- 
dence should  be  on  terms.— Solowye  t.  Hazlett 
(aty  Ot  N.  Y.)  486. 


NONRESIOENCE. 

Liability  of  moneys  of  nonresident  to  transfer 
tax,  see  "Taxation,"  i  8. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notet." 

NOTICE. 

See  "Lis  Pendens." 

Affecting  priority  of  mortgage,  see  "Mortgages," 
8  2. 

Of  accounting  by  personal  representative  of  de- 
ceased assignee  for  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors,"  f  2. 

Of  appeal  from  justice,  see  "Jastices  of  the 
Peace,"  (  1. 

Of  claim  for  injuries,  see  "Municipal  Oorport- 
tions,"  §  6. 

Of  defects  in  streets,  see  "Municipal  Coritora- 
Uons,"  i  5. 

Of  local  option  election,  see  "Intoxicating  Liq- 
uors," i  1 

Of  nonpayment  or  protest  of  bill  or  note,  see 
"Bills  and  Notes."  |  2. 

To  municipal  officers,  see  "Municipal  Corpora- 
tions," 8  B. 

NUISANCE. 

i  1.    PnliUe  nnlsaaoes. 

In  an  action  to  restrain  the  destruction  of  a 
bill  board  as  a  common  nuisance,  Md  error  to 
refuse  to  continue  an  injunction  restraining 
such  destruction  pending  the  hearing  of  the 
case. — Gunning  System  v.  City  of  Buffalo 
(Sup.)  155. 

That  a  bill  board  may  become  a  place  of 
resort  for  lewd  characters,  and  a  ,place  where 
rubbish  may  be  deposited,  does  not  constitute 
ground  for  the  destruction  of  the  same  as  a 
nuisance. — Gunning  System  v.  (jity  of  Buffalo 
(Sup.)  155. 

OBJECTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal," 
i  2. 

To  competency  of  commissioner  in  condemna- 
tion proceedings,  see  "Eminent  Domain," 
$  3. 

To  evidence,  see  "Trial,"  {  2. 

To  parties,  see  "Parties,"  I  2. 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Constitutional  Law,"  |  8. 


OBSTRUCTIONS. 

Of  UghwajTS,  see  "Highways,"  f  L 

OFFICERS. 

Injunctions  afTecting,  see  "Injunction,"  f  S. 
Mandamus,  see  "Mandamus,"  {  2. 

ParHctdar  da»»es  qf  offlcen. 

See    "District    and    Prosecntins    Attorney^: 

"Justices  of  the  Peace";  "Receirera." 
Bank  officers,  see  "Banks  and  Banking."  |  2, 
Collectors  of  taxes,  see  "Taxation,"  g  4. 
Corporate  officers,  see  "Corporations,"   H  Z  1 
Municipal    officers,    see    "Municipal     Cor 

tions,^'  I  1, 


orpon* 


S   1.    Title  to  and  possesslom  of 

Code  Civ.  Proc.  f  2471a,  allowing  an  apjdict- 
tion  by  a  public  officer  for  a  summary  ord«r 
committing  to  jail  any  one  who  has  jioasef^'': 
of  books  of  the  office  and  refuses  to  deliver 
them,  does  not  apply  to  cases  where  the  title 
to  the  office,  as  between  rival  claimants,  b 
open  to  anestion.— In  re  Brenner  (Sup.)  A 

OPENING. 

Judgment,  see  "Judgment,"  f  1. 
Judgment  of  divorce,  see  ''Divorce,"  1 1, 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Bvidenoe,"  i  & 

OPINIONS. 

Of  conrti,  see  "Courts,"  i  1. 

ORDERS. 

Of  court  see  "Motions." 

Review  of  appealable  orders,  see  "AppeaL" 

ORDINANCES. 

Manlcipal  ordinances,  see  "Municipal  Comort- 
tions,^'  §  3. 

Restraining  enforcement  of  ordinances  restrict- 
ing speed  of  cars,  see  "Injunction,"  |  8. 

PARENT  AND  CHILD. 

See  "Infants." 

Actions  for  wrongful  death,  see  "Death,"  |  2. 

A  father  held  liable  on  contract  of  his  son 
for  a  year's  tuition.— Center  r.  Rush  (Snp.) 
767. 

PAROL  EVIDENCE. 

In  dvll  actions,  see  "ESvidence,"  {  7. 

PARTICULARS. 

BIU  of,  see  "Pleading,"  }  4. 
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PARTIES. 

Interpleading,  we  "Interpleader." 

On  appeal,  aee  "Appeal,"  i  1. 

Persons   concluded    by   Jndgment,    Me   "Judc 

ment,"  |  8. 
Rights  and  liabilities  as  to  costs,  see  "Costs," 

§  2. 
To  accounting  by  tmstee,  see  "Tmats,"  §  4. 
To  actions  by  or  against  trustee  in  bankruptcy, 

see  "Banltruptcy, '  §  1. 
To  action  for  mandamus,  see  "Mandamus,"  ^  8. 
To  contracts,  see  "Contracts,"  t  2. 

S    1.     Plaintiffs. 

An  attorney,  taking  notes  for  Us  client,  is 
the  tmstee  ot  an  express  trust,  under  Code 
Civ.  Proc.  i  449,  and  authorised  to  sue  there- 
on in  his  own  name.— Crouch  t.  Wagner  (Sup.) 
607. 

S  2.     Defeots,    objeotloiia,     and    amead- 
ment. 

A  complaint  alleging  that  plaintiff's  decedent 
owned  realty  which  was  injured  by  defendant's 
necUgence  being  good  on  its  face,  defendant's 
failure  to  demur  did  not  deprive  him  of  the 
right  to  object  to  parties,  on  its  appearing 
that  the  Injury  occurred  after  decedent  ■  death. 
— Reilly  v.  Erie  R.  Co.  (Sup.)  651. 

PARTITION. 

f    1.     Aotloaa  for  pairtiiioB. 

Where  a  husband  and  wife  hold  land  as  Joint 
tenants,  partition  will  lie  for  its  seTsrance. — 
Mesising  T.  Messing  (Sup.)  717. 

PARTNERSHIP. 

See  "Associations";  "Joint  Stock  Companies." 

S    1.    Blclits  and  UablUtles  as  to  tUrd 
persons. 

Instruction  in  action  to  recover  for  goods  al- 
letred  to  have  been  sold  to  a  firm  held  erroneous. 
— Hagmayer  t.  Armbruster  (City  Ot.  N.  X.) 
1029. 

PART  PAYMENT. 

Within  statute  of  limitations,  see  "limitation 
of  Actions,"  t  2. 

PASSENGERS. 

See  "Carriers,"  |  8. 

PATENTS. 

For  public  lands,  see  "Public  Lands,"  |  1. 

PAVEMENT. 

Liability  ot  ftreet  railroad,  see  "Street  Rail- 
roads,^' I  1. 

PAYMENT. 

See  "Judgment"  i  4. 

Authority  of  attorney  to  receive  payment,  see 
"Attorney  and  Client,"  t  1< 


Of  claims  against  estate  of  decedent,  see  "Ex. 

ecutors  and  Administrators,"  i  8. 
Of  costs,  see  "Costs,"  §  4. 
Part  payment  within  statute  of  limitations,  see 

"Limitation  of  Actions,"  i  2. 
Recovery  of  transfer  tax  voluntarily  jMld,  see 

"TaxaUon,"  i  8. 

PENALTIES. 

For   encroadiment   on   highways,    see   "Bigb* 

ways,"  §  1. 
Nonpayment  ot  tax,  see  "Taxation,"  f  7. 

PENDENCY  OF  ACTION. 

Effect  as  to  property  involved,  see  "Us  Fen- 
dens." 

PENSIONS. 

Exemption  of  property  purchased  with  pension 
money,  see  "Exemptions,"  |  1. 

PERPETUITIES. 

A  clause  of  a  will  Md  void,  under  1  Rev. 
St  p.  726,  IS  87,  38,  prohibiting  accumula- 
tions.— Hafner  v.  Hafner  (Sup.)  1. 

Will  construed,  and  held,  that  truste  for  chil- 
dren of  the  testator  in  residuary  estate  were 
not  affected  by  invalid  provixion  for  accumula- 
tion of  surplus  of  Income  for  benefit  of  such  es- 
tate.—Garland  V.  Garland  (Sup.)  466. 

Provision  for  payment  to  testator's  widow  ot 
a  specific  sum  for  life  Md  not  rendered  invalid 
because  ot  provision  for  illegal  accumulation 
of  surplus  income. — Garland  v.  Garland  (Sup.) 
465. 

Will  construed,  and  provision  for  accumula- 
tion of  surplus  income  held  unlawful.— Garland 
▼.  Garland  (Sup.)  465. 

The  validity  of  a  trust  created  for  two  lives 
in  being  only  held  not  affected  by  the  fact  that 
a  number  of  persons  may  be  its  beneficiaries 
during  the  term.— Fenton  v.  Fenton  (Sup.) 
1083;  Whalen  v.  Same,  Id. 

PERSONAL  INJURIES. 

See  "AnimaU";  "Bridges,"  i  1;  "Electricity"; 
"Negligence";  "Street  Railroads,"  §  2. 

Declarations  of  person  injured,  see  "Evidence^" 
S  5. 

Elements  of  damages,  aee  "Damages."  {  1. 

Excessive  damages,  see  "Damages,"  g  3. 

Opinion  evidence,  see  "Evidence,"  {  8. 

To  employ*,  see  "Master  and  Servant"  tt  8-8. 

To  licensee,  see  "Railroads,"  t  3. 

To  passenger,  see  "Carriers,"  J  3. 

To  traveler  on  highway,  see  "Municipal  (Cor- 
porations," i  5. 

To  traveler  on  highway  crossing  railroad,  aee 
"Railroads,"  {  3. 

PHYSICIANS  AND  SURGEONS. 

Confidential  communications,  see  "Witnesses," 
t  1- 
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PLEA. 

In  civil  actiona,  SM  "Fleading,"  |  2. 


PLEADING. 

Ajuendment  after  remand,  aee  "Appeal,"  |  & 

oeCt, 

IB; 


AUegatiUyiu  aa  to  v<*fttcuXcar  faoU, 
tranaactiont. 


OP 


See  "DBmagea,"  |  4;  "Judgment,"  |  S;  "Stat 
utea,"  {  3. 

In  aetUma  by  or  against  portleular  olas$e»  nf 

parttes. 
See   "Corporations,"   {   3. 
Assignees,  see  "Assignments,"  {  2L 
(Corporate  officers,  see  "Corporations,"  |  Z 
Trosteea  in  bankruptcy,  see  "Baulcruptcy,"  |  1. 

In  jMitlcular  acttona  or  prooeeMngt, 

See  "Fraud,"  {  2;  "Libel  and  Slander,"  |  2; 
"Quieting  Tifle";  "Waste." 

Action  for  personal  injuries,  see  "Master  and 
Servant,"  {  7. 

Action  on  insurance  policy,  see  "Insurance," 
18. 

Action  on  note,  see  "Bills  and  Notes,"  |  & 

Foreclosure,  see  "Mortgages,"  %  4. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

I   1.    Deolaration,  oomplatnt,  petition,  or 
Btatemeiit. 

An  amended  complaint  in  a  dty  conrt  Aeld 
not  demurrable  as  not  alleging  defendant  to 
have  been  a  resident  when  the  action  was  com- 
menced.—.Tohn  W.  Simmons  Co.  ▼.  Costello 
(Sup.)  677. 

The  complaint  in  an  action  in  a  city  court 

must  contain  an  allegation  that  the  defendant 
resides  within  its  jurisdiction.— John  W.  Sim- 
mons Co.  V.  Costello  (Sup.)  677. 

As  against  a  demurrer,  a  pleading  will  be 
deemed  to  allege  whatever  can  be  implied  from 
its  statements  by  fair  and  reasonable  intend- 
ment.—Acker,  Merrall  &  Oondit  v.  Bichards 
(Sup.)  ^8. 

S  >•    Pie*   or   Muwer,   oross   oomplalnt, 
and  aiBdaTlt  of  defense. 

A  denial  in  an  answer  hM  insufiBdent,  under 
Code  Civ.  Proc.  i  500.— Burkert  ▼.  Bennett 
(Sup.)  144. 

New  matter  set  up  In  answer  at  defense 
held  unavailing  as  stating  no  defense. — ^Fias  v. 
Van  Schaick  (Sup.)  588. 

Answer  held  insufficient  to  raise  the  question 
of  jurisdiction  of  the  court. — Schillinger  ▼. 
Herrmann  (Sup.)  778. 

Separate  defense  set  up  in  answer  in  action 
by  assignee  of  claim  for  wrongful  discharge 
AeZd  bad  on  demurrer. — Smith  v.  New  York 
Cooperage  Co.  (City  Ct  N.  Y.)  479. 

{  3.    Amended  and  rapplemental  plead- 
ings and  repleader. 

Plaintiffs  in  action  against  a  joint-stock  as- 
■ociation,  erroneously  brought  against  a  part- 


nership, allowed  to  amend  complaint  In  aceoe^i 
r.   Sdiirazskopf  u 


ance   with    fact— Messier 
Dorer  (Sup.)  241. 

Where,  on  a  motion  to  withdraw  m  juror  it 
the  trial  of  an  action  for  injuries  to  a  paase» 
ger  on  a  street  car,  in  order  to  nmke  oth«r 
allegations  of  negligence,  proof  on  tlie  motica 
failed  to  establish  negligence  on  any  po«bi^l| 
allegation,  it  was  not  error  to  deny  the  moticst 
—Johnson  v.  Brooklyn  HeighU  B.  Oa.  (Sap.^! 
668.  I 

Where  a  complaint  is  bad  for  not  showing  i 
jurisdiction,  an  amended  complaint  served  as  t 
matter  of  right,  is  a  new  pleadinK.  and  becoitfs 
the  complaut  in  the   action. — Jolm    W.   Sim-  I 
mons  Co.  v.  Costello  (Sup.)  577.  I 

Motion  to  amend  answer,  made  irhen  eats  i 
is  on  day  calendar,  denied. — Diehl  t.  Bobinsfa  ' 
(Sup.)  762. 

Amendment  of  answer  for   want  of  proper  I 
verification  denied.— Diehl  v.   Bobinson   iSup.) 
762.  I 

An  amendment  of  complaint  wOI  be  refnsel 
after  judgment  changing;  the  action  from  oai 
for  goods  sold  to  one  for  conversion. — Ma3a- 
wista  V.  Malzoni  (Sup.)  771. 

I  4.     BUI  of  partlenlars  and  eopy  of  ae> 
eonnt. 

Bill  of  particulars  in  action  for  penonal  in- 
juries ordered.— Field  v.  New  Yorlc  Cent.  It  H. 
R.  B.  C!o.  (Sup.)  220. 

Attorney  for  corporation  may  make  affidavit 
as  to  necessity  of  bill  of  particulars. — ^Fleld  v. 
New  York  Cent.  &  H.  R.  B.  Oo.  (Sup.)  220. 

Plaintiff,  injured  while  attempting  to  board 
a  car,  cannot  be  required  to  spedfy  in  a  bill  of 
particulars  the  number  of  the  car  and  the 
numbers  and  names  of  the  conductor  and  mo- 
torman.— Steinan  ▼.  Metropolitan  St.  By.  Co. 
(Sup.)  25«. 

A  plaintiff,  injured  by  a  street  car,  should  be 
required  to  furnish  in  a  bill  of  particulars  aa 
itemized  statement  of  her  expenses,  but  not 
the  names  of  her  attending  physicians  nor  the 
extent  of  her  injuries.— Steinan  r.  Metropoli- 
tan St.  By.  Co.  (^np.)  266. 

S  5.    BCoilona. 

A  defense,  objectionable  as  attempting  to 
embrace  a  denial,  hdd  not  remediable  by  motirai 
to  strike  out  for  insnffidency.— Burkert  ▼.  Ben- 
nett (Sup.)  144 

Defenses  la  an  answer  attempting  to  em- 
brace a  denial  Ittld  demurrable,  under  Code  CSr. 
Proc.  I  500.— Burkert  ▼.  Bennett  (Sup.)  144. 

Introductory  words  of  a  defense  in  an  an- 
swer which  attempted  to  embrace  a  denial 
should  be  stricken  for  redundancy. — ^Burkert  r. 
Bennett  (Sup.)  144. 

A  defense  in  an  answer,  not  pleaded  as  t 
partial  one,  is  to  l>e  taken  as  a  complete  one. 
—Burkert  v.  Bennett  (Sup.)  144. 


I  6.     Defeeta     man.     oBJeetfona, 

add  aider  by  Terdlet  or  Jndcxaant^ 

Where   a   foreign-  joint-stock   aaaodation  is 
sued  aa  a  partnership,  complaint  will  not  be 


Digitized  by 


Google 


INDBZ. 


1193 


tfamiBaed,  where  objection  is  flnt  taken  at  the 
rial.— Messier  t.  Schwarzkopf  &  Dorer  (Snp.) 

PLEDGES. 

Where  brokers  pledged  stocks  pledged  with 
hem,  and  their  pledgee  sold  the  same  on  a 
liTision  of  a  surplns  among  the  brokers'  pledg- 
irs,  hdd,  that  a  tender  of  a  pledgor  after  the 
>ledge  hj  the  brokers  did  not  elimmate  the  lien 
if  the  brokers  as  a  factor  in  the  acconnt. — 
ran  Woert  t.  Olmstead  (Sup.)  481. 

Where  plaintiff  sued  for  an  acconnting  to 
letermine  method  of  division  of  a  fund  among 
limself  and  others,  hdd,  his  costs  should  be 
>aid  from  the  fund.— Van  Woert  v.  Olmstead 
Sap.)  431. 

w&ere  brokers  pledged  stocks  pledged  with 
hem  by  customers,  and  their  pledgee  sold  the 
ame,  on  acconnting  to  determine  the  method 
)f  dlTision  of  a  surplus  arising  from  the  sale, 
lefd.  that  the  costs  of  the  brokers'  pledgee 
ihonld  not  be  paid  from  the  fund. — Van  Woert 
r.  Olmstead  (Sup.)  431. 

Where  castomers  of  a  brokerage  firm  de- 
Msited  stock  with  the  firm  as  security  for 
lebts.  and  the  brokers  pledged  the  same,  and 
lien  pledgee  sold,  held,  that  a  surplns  over  the 
>rokers'  debts  should  be  divided  in  proportion 
:o  the  Interest  of  each  customer  after  deduct- 
ng  his  indebtedness  to  the  brokers. — Van 
(Voert  ▼.  Olmstead  (Sup.)  431. 


See 


POLICE. 

"Municipal  Corporations,"  1 1. 


POLICE  POWER. 

3ee  "Constitntional  Law,"  1 1. 
>f  municipality,  see  "Municipal  Corporations," 
18. 

POLICY. 

}f  Insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POLLUTION. 

Of    water   course,    see    "Waters   and   Water 
Conraes,"  I  1. 

POSSESSION. 

See  "Adverse  Possession." 

lo  sustain  action  for  waste,  see  "Wastti/* 

POWERS. 

Of  executor  under  will,  see  "Bxecntora  and  Ad- 
ministrators," t  2. 


PRACTICE 

Procednre  of  particular  courts,  me  "Oonrta." 
Fn  particular  (AvU  actions  or  tyrooeedingi. 

See  "Contempt,"  I  2;  "Divorce,"  {  1;  "Elject- 
ment":  "Interpleader";  "Mandamus*"  J  8; 
"Replevin." 

Acconnting  by  executor  or  administrator,  sea 
"Executors  and  Administrators,"  S  6. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," §  3. 

Particular  proceedlnas  tn  aotUmi. 
See  "Abatement  and  Revival";  "Appearance"; 
"Costs"  ;  "Damages,"  {  4:  "Depositions":  "Bv^ 
idence";  "Execution";  ''Judgment";  "Jury"; 
"Limitation  of  Actions";  '"Motions";  "Par- 
ties"; "Pleading":  "Proceas";  "Reference"; 
"Trial";   "Venue.'' 

ParOoUlarremedieainortncideTUtoatMona. 

See  "Attachment";  "Discovery";  "Injunction"; 
"Receivers." 

Procedure  in  criminal  prosecution*. 
See  "BaU,"  i  1;  "Criminal  Law." 
Procedure  in  exercise  of  special  iurtadiettone. 
In  equity,  see  "Equity." 

Procedure  on  revleu). 
See  "Appeal":    "Justices  of  the  Peace,"  |  1; 
"New  Trial.'' 

PREFERENCES. 

Effect  of  proceedings  in  banluuptcy,  see  "Bank- 
ruptcy,"^ S  1. 
Of  causes,  see  "Trial,"  1 1. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  |  4. 

PRESCRIPTION. 

Acquisition  of  rights,  see  "Adverse  Possession," 

PRESENTMENT. 

Of  bill  or  note,  see  "Bills  and  Notes,"  |  % 

PRESUMPTIONS. 

In  civil  actions,  see  "Evidence,"  i  1. 
Of  deatii,  see  "Deatii,"  (  1. 

PRIMARY  ELECTIONS. 

Bm  "Elections,"  i  1. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  CUent";   "Brokers." 
Admissions  by  agent,  see  "Evidence,"  {  4. 
Appearance  by  agent,  see  "Appearance." 
Insurance  agents,  see  "Insurance/'  {  2. 
Municipal  agents,  see  "Municipal  Corporationa," 
J  5. 
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Kntasl  visits.  dwtiM,  MtA  lUbiU- 
«•■. 

Agent  should  me  his  principal  for  commis- 
sions at  law  and  not  in  equity  for  an  scoonnt- 
ing.— Johnston  ▼.  Berlin  (Sup.)  464. 

i  S.    aiKbta  Mid  lUblUtles  mm  to  third 

neraona. 

A  creditor  having  right  of  action  against  both 
principal  and  agent  must  elect  as  to  which  he 
will  hold.— Lage  v.  Weinstein  (Sop.)  744. 

PRINCIPAL  AND  SURETY. 

See  "BaU." 

Liabilities  of  sureties  on  bond  of  tax  collector, 

see  "Taxation,"  |  4. 
Liabiilties  of  sureties  on  bond  of  trustee,  see 

"Trusts,"  I  6, 

PRIORITIES. 

Of  mortgages,  see  "Mortgages,"  I  2. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Basements." 

PRIVATE  SCHOOLS. 

See  "BchooU  and  School  Districts,"  1 1. 

PRIVILEGE. 

From  service  of  process,  see  "Process^"  i  2. 

PRIVILEGED  COMMUNICATIONS 

Disclosure  by  witness,  see  "Witnesses."  |  L 

PROBATE  COURTS. 

See  "Courts,"  (  8. 

PROCESS. 

Bffect  of  appearance,  see  "Appearance." 

In  criminal  prosecutions,  see  "Criminal  Law," 

Particular  forms  of  writs  or  other  process,  see 
"Execution";  "Injunction";  "Mandamus"; 
"Replevin." 

Service  on  Sunday,  see  "Sunday." 

{   1.    Nature,    Issnanee,    reavisltes,    «itd 

The  fact  that  defendant's  name  was  mis- 
spelled in  the  copy  of  the  summons  served  on 
him  held  not  to  prevent  the  court  from  ac- 
quiring jurisdiction.— Holman  t.  Ooslin  (Sup.) 

{  2.     Bervlee. 

Evidence  held  to  show  that  a  nonresident 
within  the  state  as  a  witness  had  waived  his 
immunity  from  service  of  process. — Weston  y. 
Citizens'^  Nat.  Bank  (Sup.)  827. 


I  3.     Def  eeta,    obieetiMaa, 
mant. 

Amendment  of  summons  in  mnniripel 
by  correcting  name  of  defoidant  JkeM 
neons.— Stromberg  r.  Camese  CSnp.)  T4& 


PROHJBITION. 

Of  traffic  in  intoxicating  liquors,  aee  "Intosia!- 
ing  Liquors." 

PROMISSORY  NOTES. 

See  "BUls  and  Notes." 

PROOF. 

Of  death,  see  "Death,"  f  1. 

PROPERTY. 

Adverse  possession,  see  "Adverse  Powotsion." 
Constitutional  guaranties  of  ririits  of  property. 

see  "Constitutional  Law,"  H  2,  K. 
Dedication  to  pnUle  use,  see  "DedicatJon." 
Particular  species  of  property,  see  "Fixtnre^; 

"Trade-Iilarks  and  Trade-Names." 
Taking  for  public  use,  see  "Eminent  DomaitL" 

PROSECUTING  ATTORNEYS. 

See  "District  and  Prosecuting  AttomeyB." 

PROTEST. 

Of  bill  or  note,  see  "BiUs  and  Notes."  f  2. 

PROVINCE  OF  COURT  AND  JURY. 

In  criminal  ptosecutiona,  see  "Criminal  Law,' 
<8. 

PUBLIC  DEBT. 

See  "Mnnicipal  Oorpmnttiona,"  {  8. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "Municipal  Goivoratioai,* 
12. 

PUBLIC  LANDS. 

i   1.    Disposal  of  loads  of  tke  states. 

Where  a  patent  of  land  sold  to  the  state  wu 
valid  on  its  face,  its  invalidity  could  not  be 
established  by  evidence  outside  of  iL— Morgan 
V.  Turner  (Sup.)  996. 

Under  Laws  1897,  c.  165,  action  of  board  of 
claims  in  awarding  no  damages  for  failare  ot 
title  to  land  granted  by  state  Md  proper.— 
KUlam  V.  State  (Sup.)  1041. 

PUBLIC  NUISANCE. 

See  "Nuisance,"  |  L 
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PUBLIC  USE. 

Dedieatlon  of  property,  see  "Dedication.** 
Faking  proper^  for  public  nse,  see  "Binlnent 
Domain." 

PUNISHMENT. 

Contempt  of  court,  aee  "Contempt,"  1 8. 

QUESTIONS  FOR  JURY. 

n  civU  actions,  see  "Trial,"  |  3.  ,       _ 

n  criminal  prosecutions,  see  "Criminal  Law, 

QUIETING  TITLL 

t  1.  ProoAedlnK*  and  relief. 
A  complaint  allesing  an  adverse  claim  under 
1  Toid  devise,  and  asking  that  the  claim  be 
teclared  void,  the  doud  on  the  title  removed, 
md  plaintiff  adjudged  the  owner,  AeZd  to  state 
)ut  one  cause  of  action. — Lewis  v.  Howe  (Sup.} 
04. 

RAILROADS. 

;ee  "Street  Railroads." 

is  employers,  see  "Master  and  Servant*! 

Carriage  of  goods  and  passengers,  see  "Car- 
riers?* 

Condemnation  of  property,  see  "Eminent  Do- 
main." 

Receivers  in  general,  see  "Receivers,"  (  1.    . 

i    1.    Indebtedness,  •eonrlties,  liens,  and 
moriKases. 

A  mortgage  on  railroad  property  AeZd  not  to 
Delude  moneys  in  bank  and  on  hand  on  the 
ippointment  of  a  receiver.— Man  r.  New  Tork 
k  S.  B.  Ry.  Co.  (Sap.)  913. 

I  8.     ReeelTers. 

In  foreclosure  of  railroad  property,  an  order 
ppointing  a  receiver  of  the  entire  property  was 
old  as  to  all  property  not  covered  by  the 
aortgage.— Man  v.  Kew  York  &  &  B.  Ry.  Co. 
Sap.)  sia 

3.     Operation. 

In  an  action  for  Injuries  at  a  railroad  cross- 
ng,  evidence  held  to  justify  the  submission  of 
he  case  to  the  jury.— Turrell  v.  Brie  R.  Co. 
Sup.)  502. 

In  an  action  for  injuries  to  a  person  engaged 
a  loading  a  railroad  car  on  a  switch,  facts 
eld  snffldent  to  establish  defendant's  connee- 
ion  with  the  action. — Jones  v.  Niagara  Junction 
ty.  Co.  (Sup.)  647. 

In  an  action  for  injuries  received  at  a  railway 
rossiug,  a  nonsuit  for  contributory  negligence 
rid  properly  granted.— Fiddler  v.  New  York 
:ent.  &  H.  R.  R.  Co.  (Sup.)  721. 

In  an  action  for  death  by  collision,  Aeltf  not 
rror  to  submit  to  the  jury  whether  the  cns- 
>niary  signals,  if  given,  were  adequate. — Petrie 
.  New  York  Cent.  &  H.  R.  R.  Co.  (Sup.)  866. 

RATIFICATION. 

*t  unauthorized  act  of  attorn^,  see  "Attorney 

and  Client,"  J  1. 
'alidity  of  act  ratifying  contract  between  city 

and  street  railway,  see  "Statutes,"  |  2. 


REAL  ACTIONS. 

See  "BJectment" 

REAL-ESTATE  AGENTS. 

See  "Brokers." 

RECEIVERS. 

In   action  to  foreclose   mortgage,   see  "Mort* 

gages,"  (  4. 
Of  corporations  in  general,  see  "Corporations," 

8  4. 
Of  railroad  companies,  see  "Railroads,"  |  2. 

t   1,    Title  to  and  possession  of  property. 

Creditor  of  insolvent  firm  hM  to  have  no 
specific  lien  on  the  assets  of  said  firm.— In  re 
Dolge's  Estate  (Sup.)  206;  In  re  Breckwoldt, 
Id. 

The  title  of  a  receiver  pendente  lite  does  not 
necessarily  relate  back  to  his  appointment  but 
must  be  regarded  with  respect  to  the  right  of 
possession  conferred. — Man  v.  New  York  &  S. 
B.  Ry.  Co.  (Sup.)  918. 

A  receiver  in  foreclosure  having  received  more 
property  than  was  induded  In  the  mortgage, 
and  refusing  to  appetu"  at  an  examination  for 
discovery,  ordered  under  Laws  1898,  c.  634, 
could  not  object  to  an  acconnting  in  foreclosure, 
on  the  ground  that  his  examination  was  not 
completed.— Man  v.  New  York  &  S.  B.  Ry.  Co. 
(Sup.)  913. 

Where  an  order  appointing  a  receiver  in  pro- 
ceedings to  foreclose  a  mortgage  erroneously 
gives  him  possession  of  t>roperty  not  included 
therein,  a  general  receiver  appointed  in  another 
suit  may  have  an  accounting  by  application  in 
the  foreclosure  proceedings. — Man  v.  New  York 
&  S.  B.  Ry.  Co.  (Sup.)  913. 

A    receiver    In    foreclosure    having    received 

groperty  not  Induded  in  the  mortgage,  the  court 
ad  authority  to  order  him  to  account-  to  a  gen- 
eral receiver  appointed  in  a  creditor^'  suit,  ir- 
respective of  examination  for  discovery  under 
Laws  1898,  c.  634.— Man  v.  New  York  &  S.  B. 
Ry.  (3o.  (Sup.)  913. 

In  foreclosure  of  a  mortgage  on  railroad  prop- 
erty and  appointment  of  a  receiver,  evidence 
held  to  show  moneys  earned  before  his  appoint- 
ment—Man V.  New  York  &  8.  B.  Ry.  Co.  (Sup.) 
913. 

RECORDS. 

Transcript  on  appeal,  see  "Appeal," 


li. 


REDEMPTION. 

From  tax  sales,  see  "Taxation,"  |  S. 

REFERENCE. 

Of  disputed  claim  against  estate  of  decedent, 
see  Uzecutors  and  Administrators,"  i'  3. 

I  1.     Nature,  cronnds,  and  order  of  ref  • 
orenoe. 

Where,  In  an  action  for  an  accounting,  the 
complainant's  right  to  it  ia  denied,  it  is  error  to 
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refer  the  lasaea  to  a  referee  prior  to  a  trial 
to  determine  Bucli  riglit.— Knox  t.  Gleason 
(Sup.)  213. 

A  reference  should  not  be  had  to  determine 
questions  arisine  on  plaintiff's  motion  to  sub- 
stitute another  defendant — Wienberger  t.  Met- 
ropolitan Traction  Co.  (Snp.)  289. 

Where,  on  certiorari  to  review  an  assessment, 
the  court  orders  a  reference  to  determine  the 
proper  valuation,  as  authorized  by  Haws  lSt)6, 
c.  906,  I  253,  its  discretion  in  ordering  the  ref- 
erence will  not  be  interfered  with.— People  ▼. 
Garmon  (Sup.f  826. 

{  2.     Referees  and  proeeedlnss. 

Under  the  facts,  an  allowance  of  |10  per 
day  as  referee's  fees  hdd  sufficient. — DicUnson 
▼.  Earle  (Sup.)  231. 

Where  limitations  would  bar  another  ac- 
tion, a  default  against  plaintiff,  owing  to  liis 
attorney's  negligence,  taken  before  a  referee 
appointed  to  determine  questions  arising  on 
plaintiff's  motion  to  substitute  another  defend- 
ant, was  properly  opened  to  permit  a  hearing 
on  the  merits  of  the  motion. — Wienberger  ▼. 
Metropolitan  Traction  C!o.  (Snp.)  288. 

t  3.    Report  and  findlnacs. 

Misconduct  of  a  referee  held  sufficient  to  Jus- 
tify setting  aside  his  report  and  vacating  a 
judgment  entered  thereon. — Dickinson  ▼.  Earle 
(Sup.)  227. 

Report  of  referee  set  aside  for  excessive  fees 
improperly  obtained  from  the  prevailing  party. 
—Dickinson  v.  Eiarle  (Snp.)  755. 

Contract  with  referee  for  a  portion  of  ste- 
nographer's fees  set  aside  as  fraudulent— Dick- 
inson T.  EJarle  (Sup.)  755. 

REHEARING. 

See  "New  TriaL" 

RELEASE. 

f  !•     Pleading,   eTldenoe,  t>4al,   and  re- 
▼lew. 

Evidence  hdd  insnfflcient  to  show  frand  on 
the  part  of  an  insurance  agent  in  procnring  a 
release  of  claims  under  certain  polides.— Myers 
▼.  MetropoliUn  Life  Ins.  Ck>.  (Sap.)  167. 

RELEVANCY. 

Of  eridence  In  civil  actions,  see  "Evidence,"  |  2. 

RELIGIOUS  SOCIETIES. 

Exemption  from  taxation,  see  "Taxation,"  1 1. 

REMAND. 

Of  canse  on  appeal,  see  "Appeal,"  |  9. 

REMEDY  AT  LAW. 

Effect  oa  Jnrisdiction  of  equity,  see  "Eqn|t7," 
i  1. 


REMITTITUR. 

Of  canae  on  appeal,  see  "Appeal,"  i  & 

REMOVAL 

Of  dty  officer,  see  "Municipal  Coiperatigai." 

REMOVAL  OF  CAUSES.  I 

Change  of  venue  or  idace  of  trial,  see  "Teana.* 

i  1.  I 

Mandamus  to  compel  removal  from  mnnieipd 
to  city  court,  see  "Mandamus,"  1 1. 

REMOVAL  OF  CLOUD. 

See  "Quieting  "ntle." 

REPEAL 

Of  charter  rdating  to  filing  of  notice  of  data 

for  injuries,  see  "Municipal  Corporations,    f  Sb 
Of  statnte  relating  to  assessments  for  local  i:> 

provements,  see  "MuniciiMl  Corporations,"  (  • 
Of  statute  rdating  to  employes  in  aanitarv  d» 

nartment  in  Greater  New  York,  see  "lran» 

ipal  Ciorporations,"  |  1. 
Of  statnte  relating  to  grants  of  rights  in  street^ 

see  "Mnnidpal  Corpoiationa,"  |  4. 


REPLEVIN. 


1 1. 


Prooeedlncs  tor  taMng  Msd  rede- 
livery of  property. 

Plaintiff  in  replevin,  suing  as  an  individoal, 
cannot  recover  on  proof  of  ownership  as  ex- 
ecutor.—Taylor  V.  Jackson  (Snp.)  745. 

Bond  in  replevin  cannot  be  amended  by  add- 
ing after  name  of  plaintiff  the  word  "execut- 
or.—Taylor  T.  Jackson  (Sup.)  745. 

{  2.    Damacoa. 

In  replevin  by  corporation,  coonad  f«es  aad 
travding  expenses  of  president  are  not  recoT«^ 
able  as  damages. — ^Hampton  &  B.  IL  &  Lma- 
ber  Co.  v.  Sixer  (City  Ct  N.  Y.)  900. 

{  8.    Trial,    Judgment,    enforeomnat    ef 
Judgment,  and  revleir. 

Where,  in  a  suit  to  recover  chattela,  the  eri- 
dence showed  that  neither  platntiS  nor  defend- 
ant had  title,  and  defendanto  were  in  posses- 
sion for  a  third  party,  held  error  not  to  dismisi 
the  complaint— Levy  r.  Kelter  (Snp.)  609. 

Judgment  in  replevin  awarding  property  t» 
defendants,  who  showed  no  right  of  property 
or  possession,  Add  erroneoos.— Nidiola  t.  Fatts 
(Snp.)  76S. 

REPORT. 

On  tttntmet,  see  "Reference,"  i  t. 

REQUESTS. 

For  Instmctions  in  dvll  actions,  sea  *^MaI,"  1 1 
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RESCISSION. 

Of  contmet,  we  "Contntctt,"  f  S. 

RESERVATIONS. 

In  deeds,  Me  "Deeds,"  t  2. 

RES    GEST^ 
In  cItU  acttons,  aee  "EMdence,"  |  X 

RES  JUDICATA. 

See  "Judgment,"  H  2>  & 

REVENUE. 

Bee  •rraacatlon.'* 

REVIEW. 

See  "Appeal";   "Certiorari";   "Orbnlnal  Law," 
f  4;^'jasticet  of  the  Peace,"  t  1. 

REVOCATION. 

Of  Uqnor  tax  certificate,  aee  "Intoxicating  liq- 
nors,"  (  2. 

RIGHT  OF  WAY. 

See  "Baaementa." 

RIPARIAN  RIGHTS. 

See  "Waten  and  Water  Ooane%"  i  1. 


RISKS. 

'6.  aee  "Ma 

ROADS. 


Asanmed  fay  employe,  aee  "Master  and  Berrant," 
H8-8. 


See  "Hghwaya." 

Street!  in  eltiea,  aee  "Municipal  Ooiporatlana,'' 
H4,  6. 

RULES  OF  COURT. 

Orden,  see  "Motions" 

SALES. 

See  "Vendor  and  Purchaser." 

By  executors,  see  "EUecntors  and  Admlnlafara- 

tors,"  (  2. 
Liability  of  vendor  for  defects  causing  injur,  aee 

"Negligence,"  i  1. 
Of  intoxicating  liquora,  see  "Intoxicating  Llq- 

nora." 
On  execution,  see  "Execution,"  |  2. 
On  foredosora  of  mortgage,  sea  "Mortgagaa," 

f  » 


I  1.    Perfomanee  of  eoBtraet. 

Bridence  in  action  for  gooda  sold  and  deUrac^ 
•d  had  insufficient  to  ahow  deliTeijr.— Botlar 
T.  Hirsel  (Sup.)  456. 

f  S.    ^MTMUttlea. 

Evidence  in  action  for  breach  of  warranty  af 
horse  held  insufficient  to  anstain  Jodsment  for 
plaintiir.— Brown  t.  Horowlta  (Sup.)  702. 

I  3.     Conditional  sales. 

Seller,  on  filing  contract  of  conditional  sale  aa 
required  by  atatute,  held  to  be  entitled  to  bia 
reservation  of  ownership  as  against  subsequent 
pnrchaaera  or  mortgagees  in  good  faith.— NIch- 
Ola  r.  Potta  (Sup.)  766. 

Where  a  contract  for  the  sale  of  personalty 
provides  that  title  shall  not  pass  until  full  pay- 
ment of  installments,  the  vendor  may  main* 
tain  a  snlt  for  each  Installment  aa  it  falla  due. 
— Oray  ▼.  Booth  (Sup.)  1015. 

SATISFACTION. 


Bee  "Release." 
Of  Judgment,  see  ' 


■Judgment,"  {  4. 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

i   1.     PrlTate  aohoola  and  aeademiea. 

Board  of  education  of  city  Aeld  authorized 
under  constitution  and  statntes  to  pay  salaries 
to  teachers  in  a  local  orphan  asylum.— ^gent 
T.  Board  of  Ednca'ti<«  of  City  ot  Rocheater 
(Sup.)  954. 

An  orphan  asylum,  wherein  the  inmates  are 
instructed  as  an  incident  of  their  care,  but 
where  no  religions  instructions  are  given  dur- 
ing school  hours,  held  not  within  Const,  art.  9, 
I  4,  forbidding  the  state  or  any  subdivision 
thereof  from  aiding  or  maintaining  a  "school 
or  institution  of  learning"  in  which  any  denon^ 
inational  tenet  or  doctrine  is  taught. — Sargent 
V.  Board  of  Education  of  City  of  Rochester 
(Sup.)  954. 

SECONDARY  EVIDENCE 

In  dvil  actions,  see  "Evidence,"  i  8. 

SEDUCTION. 

i  1.     Criminal  responsibility. 

There  is  no  seduction,  if  prosecutrix  submit- 
ted in  reliance  on  defendant's  special  promise 
of  marriage  in  the  event  of  pregnancy,  though 
the  partiea  were  engaged  to  marry  at  the  time 
Of  the  special  promise.— People  v.  Ryan  (Sup.)- 
527. 

On  prosecution  for  sednption,  evidence  held 
to  Justify  a  finding  that  prosecutrix  submitted 
In  reliance  on  promise  of  marriage  in  caae  of 
pregnancy,  rather  than  on  prior  promise  or 
marriage  at  time  of  her  betrothal  to  defendant.. 
—People  T.  Ryan  (Sup.)  627. 

SERVICE 

Of  process,  aee  'Trocesa,"  i  2. 
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SERVICES. 

8m  "Muter  ud  Serrant,"  f  2. 

SERVITUDES. 

Bee  "BsMmenta." 

SET-OFF  AND  COUNTERCLAIM. 

Sufficiency  of  evidence  u  to  oounterdaim,  see 
"STidence,"  t  10. 

i   1.    Bnbjeet-mstter. 

Ooanterclalm  htld  not  to  have  arisen  in  con- 
nection with  the  transaction  set  forth  in  the 
eompiaint,  and  answer  containing  it  hM  de- 
murrable.—Marshall  V.  Friend  (Snp.)  221. 

SETTLEMENT. 

Bee  "Release." 

By  assignee  for  benefit  of  creditors,  see  "Aa- 

signmenta  for  Benefit  of  Oreditors,"  J  2. 
By  ezecntor  or  administrator,  see  "Bxecatort 

and  Administrators,"  f  6. 

SHERIFFS  AND  CONSTABLES. 

Venue  of  action  against  depnty  sheriff  for  false 
Imprisonment,  see  "False  Imprisonment,"  |  1. 

SHORT-CAUSE  CALENDAR. 

See  •Trial,''  |  L 

SOCIETIES. 

See  "AasodationB." 

SPECIAL  LAWS. 

See  "Statutee,"  (  2. 

SPECIFIC  PERFORMANCE. 

i  1.     Oontraota  eaforcekble. 

Where  a  contract  leasing  properiar  ia  void 
nnder  the  statute  of  frauds,  but  tne  tenant 
enters  into  possession,  paya  the  rent,  and  erecta 
valuable  improvements  on  the  premises,  the 
contract  will  be  specifically  enforced .-^ibba 
V.  J.  M.  Horton  Ice-Oream  Oo.  (Sup.)  183. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  UquAra." 


STATEMENT. 


Br   witness   inconsistent    with 
^'Witnesses,"  (  8. 


teatimimy,  m 


STATES. 


Courts,  see  "Courts." 
Legislative    control    over 

riers,"  t  1. 
Public  lands,  aee  "Public  Landa." 


carriers^     aee    "€»> 


fl- 


i   1.    Olalau  •Kainat  atate. 

Under  Laws  1906,  c.  123,  it  was  no  ieiesm 
to  a  claim  for  blank  licenses  purdiased  by  it 
superintendent  of  public  works  tliat  tlie  li> 
ter  was  without  authority  to  parchaae  tn» 
claimant,  as  such  laws  remove  tlie  Ixar  created 
by  the  ezecutlTe  law  requiring:  snch  parchasei 
from  the  state  printer. — American  Bank  Ski 
Co.  V.  State  (Sup.)  1049. 

STATUTES. 

Lawi    impairing   obligation    of    contracts,   im 
'•Constitutional  Law,"  {  3. 
PnMttoM  retaUno  to  parUeular  tvbJectM. 

See  "Discovery,"  {  1;    "Intoxicating  LJqnonT; 

"Mechanics'  Liens." 
City  o&cera,  see  "Municipal  Corporations."  {  !■ 
Grants  of  rights  in  streete,  see  '^Mnnicipal  Cot- 

porations,"  g  4. 
Local   improvement   assessments,    see    "Mnaic- 

ipal  Corporationat"  |  & 
Sale  of  railroad  tickets,  see  "Carriers,"  H  It  ^ 
Statute  of  frauds,  see  ''Franda,  Statute  of." 

I   1.    Eaaetmmt,  reqalsites,  aad  valUlty 
In  aeneraL 

Laws  1S95,  c.  167,  authorizing  the  widow  at 
a  contractor  who  had  conatmcted  a  city  mar- 
ket in  New  York,  and  her  assigns,  to  sue  for 
a  balance  due,  though  the  claim  had  been  bar- 
red. Md  to  constitute  a  special  city  law,  witb- 
in  the  meaning  of  Const,  art.  12,  |  2,  requir- 
ing a  copy  of  special  dty  laws  to  be  sob- 
mitted  to  tiie  mayor.— Chrystal  v.  CUr  of  New 
York  (Sup.)  852. 

{  2.     General  and  speelal  or  loeal  law 

Acts  1803,  c.  231,  ratifying  a  contract  b*- 
tween  a  city  and  street  railwaya,  was  not  vio- 
lative of  the  constitution  as  to  passage  of  anj 
bat  general  laws. — Weed  v.  Common  Ooond 
of  aty  of  Binghamton  (Snp.)  282. 

I  3.    Fleadias  amd  erldeaee. 

Oreater  New  York  charter  Md  to  ba  a  pab- 
lie  statnte,  which  need  not  be  pleaded. — ^Ed- 
wards V.  Law  (Sup.)  10G7. 
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HEW  TORK. 

CONSTITUTION 

Tt  1,  <  6 
pt  1,  { 
rt.  8,  I 
rt  ©,  I 
rt.  10. 


rt  12,  8  2. 


064 

7 707 

14 9S6 

4 954 

(  2 44,  814 


852 


OODB  OF  CIVIL  PROCB- 
DDKB. 

6 85 

66 191,  618,  550 

449  607 

481  278 

(  iiOO.  507 144 

508 144,  348 

519  929 

522  62 

603  84 

636 14 

682 181,  776,  971 

723 104 

7!)1,  snbd.  8 1025 

793 1095 

805 809 

829 335*  1026,  1062 

830 363 

831 134 

mS 1062 

873 809 

§  914,  915 8©8 

971 65 

983 88 

997 486 

1022 133 

1200 122 

1294 7«5 

1335 948 

1393 474 

1651 686 

1670 82 

i   1726,  1727,  1730 884 

1757,  subd.  2.  Amended 

by  LawB  1899,  ch.  661. .  815 

1806 565 

1819 546 

1822 1034 

1919 241,  768 

S  1942-1944 1034 

2120 700 

2122 1044 

2124 187 

2127 1044 

2285 196 

2441 380 

2471a 44 

2552 376 

2558 795 

2606 876.  796 

2718 1034 

2722 71 

2743 1034 

112863,2950 178 

3017 181 

3045 188 


STATUTES  CONSTRUED. 

S  3050 94S 

I  3228 178 

i  3343,  Bubd.  9 848 

CODE  OP  CRIMINAL  PRO- 
CEDURE. 

«  149 641 

«  248 893 

§  270 591 

I  297 212 

I  308 -487 

S|  356,  434 21? 

II  750,  764.  861 274 

PBNAIi  CODE. 

§  76 898 

168,  snbd.  6.  ..........  846 

268 263 

292 224 

488,  sabds.  1,  2 129 

$  628 808 

REVISED  STATUTES. 

Pint  Edition. 

Volume  1. 

Pa«e  726,  {§  37,  88 1 

Volume  2. 

Page  134,  §§  6,  7 906 

Page  447,  i  1 551 

CITI  CHARTERS. 

Auburn.    Lavs   1896,   ch. 

536,  I  140 747,  748 

Greater  New  York.    Laws 

1897,  ch.  378 201 

Greater  New  York.    Lawa 

1897,  ch.  87%  J  49 97 

Greater  New  York.    Laws 

1897,  ch.  87^  {  312. , .  .1054 
Greater  New  York.    Laws 

1897,  ch.  378,  i  422.  ...1097 
Greater  New  York.    Laws 

1897,  ch.  378,  8  916. . . .  499 
Greater  New  York.    Laws 

1897,  ch.  378,  8  1324. . .  .1054 
Greater  New  York.    Laws 

1897,  ch.  878,  88   1608, 

1609  97 

Greater  New  York.    Laws 

1897,  ch.  378  8  1610...  274 
Mt   Vernon.    Laws   1892, 

ch.  182.  88  180,  182-184, 

186,  187 671 

Rochester.   Laws  1880,  ch. 

14,  8  218 661 

Troy.   Laws  1892,  ch.  670. 

Amended  by  Lawk  1896, 

ch.  277,  Ut.  2  8  1 283 

LAWS. 

1846,  ch.  908,  8  268 826 

1847.  ch.  133 783 

1861,  ch.  311,  8  1 204 

1860.  ch.  906 671 

1872,  p.  1753,  ch.  783 127 


1874,  P..887,  ch.  828 127 

1876,  &.  267 929 

1877.  ch.  466,  |8  10-18>  20  462 
1877,  ch.  466,  f  21 218 

1879,  ch.  310,  I  1 783 

1880,  ch.  14,  J  218.  Roch- 
ester City  Charter 661 

1881,  ch.  184»  tit  8. 1 16. .  783 
1882  ch.  410.  Amended  by 

Laws  1806,  ch.  718 97 

1882,  ch.  410,  8  296. 
Amended  by  Laws  1886, 
ch.667 1064 

1882,  ch.  410,  8  1284 746 

1882    ch.    410,    88    1455, 

1466 274 

1800,  ch.  255,  8  12 707 

1890,  ch.  565.   Amended  by 

Laws  1892,  ch.  676,  8  98  977 
1890,     ch.     565,     8     93. 
Amended  by  Laws  1901 
(Railroad  Law)  8  93. . . .  283 

im  ch.  566,  art  7 1009 

1890,  ch.  566.  8  90 1055 

1890.  ch.  5^,  81  100,  106  871 

1800.  ch.  588.  8  154 120 

18.90.  ch.  569 993 

1890.  ch.  569,  8  88.  Amend- 
ed by  Laws  1809,  ch.  168, 

1890.  ch."560,' H"6i"6& 

56 .7.. ..1004 

1802.  ch.  80 283 

1892.  ch.  182.  88  180,  182- 
184.  186,  187.  Mt  Ver- 
non City  Charter 671 

1892.  ch.  275.  8  28..:....  244 
1892  ch.  670.    Troy  City 
Charter.      Amended    by 
Laws  1805,  ch.  277,  tit 

2  S  1 288 

1892  ch.  676,  8  98.  .977,  1102 

1892.  ch.  683 1049 

1892  ch.  685.  8  21 719 

1892.  ch.  686 128 

18.92.  ch.  687.  8  15 799 

1892  ch.  688,  8  80 731 

1892  ch.  690 17 

1802  ch.  690,  I  121 62 

1893.  ch.  231 283 

1893,  ch.  416 677 

1893.  ch.  478,  8  94.  Amend- 
ed bv  Laws  1898,  ch. 
142,  8  7 824 

1894,  ch.  166,  8  39 125 

1894,  ch.  666,  tit  16,  art 

12  955 

1894,  ch.  616,  8  164 1067 

1896*  ch.  167 852 

1896,  ch.  277.  tit  2  8  1. .  233 

1895,  ch.  826 822 

1896,  ch.  636.  8  140.  Au- 
burn CHty  Charter.  .747,  748 

1896.  ch.  558,  art  12  88 
140,  141 928 

1896»  ch.  669,  8  11-  Amend- 
ed by  Laws  1896,  ch. 
642;  Laws  1899,  ch.  292  928 
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189B,  A.  667.  Repealed 
by  Laws  1897,  ch.  878. 
8$    812,    1324.     OreBter 

New  York  Charter 1064 

1898,  ch.  112,  S  81.  Bubd.  k  437 

1896,  ch.  206 -...  822 

1896,  ch.  272,  art  3,  {  21  807 
1896,  ch.  272,  If  8,  4....  411 

1896,  ch.  376 125 

1896,  ch.  642 929 

1896,  ch.  647,  art.  3,  i  76..1083 

1896,  ch.  718 97 

1896,  ch.  908,  (2 445 

1896,  ch.  906,  f  4. ..  .988,  984 
1896,  ch.  908,  t  4,  snbd.  7. 
Amended  by  Lews  1897, 

ch.  371    267 

1896,  ch.  908.  §  7. . .  .838,  934 

1896,  ch.  908,  1  132 996 

1806,  ch.  908,  I  209 1030 

1896,  ch.  908,  K  220,  221 

445,  644 
1896.  ch.  908,  |  229.  .644,  1038 

1896,  ch.  908,  f  251 390 

1896.  d>.  908,  I  263.  .499,  828 

1896,  ch.  900,  J  HI 76 

1887,  ch.  47,  14 466 
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1897,  ch.  16S 1041 

1897,  ch.  172 748 

1887,  ch.  871 287 

1887,  ch.  378.  Greater  New 

York  Charter 201 

1887.  ch.  878.  S  48 97 

1887.  ch.  878.  {  812.  Oreat- 

er  New  York  Charter.  .1064 
1887.  ch.  878. 1  422.  Great- 
er New  York  Charter.  .1087 
1897,  ch.  878,  t  916.  Great- 
er New  York  Charter. . .  488 
1887.    ch.    378,    {    1824. 
Greater  New  York  Char- 
ter   1064 

1887.  ch.  878,  K  1606, 
1609.  Greater  New  York 

Charter 87 

1887,  ch.  378J  |  1610. 
Greater  New  YoK  Char- 
ter     274 

1887,  ch.  414,  8  43 678 

1897,  ch.  414,  8  128 186 

1897,  ch.  416.  »  18 1027 

1887,  ch.  418.  {  2 370 

1807.  ch.  418.  1 15 8.  786 


1887.  di.  41&  1 18.  rabd.  4  77! 
1887.  eh.  ^SS.  M  U2.  US  T-S, 
1887.  ch.  G06 4S1 

1887,  ch.  612.  f  202 3W 

1888,  eh.  142,  f  7 SSI 

1806,  ch.  178.   Amended  by 

LawB  1898.  ch.  473.  ii 

4,  9,  anbd.  1 5S 

1898,  ch.  182 233 

1898.  ch.  534 913 

1899,  ch.  168.  I  2 9M 

1899,  ch.  292 9S 

1899,  ch.  370.  i  20 Sn 

1899.  ch.  370,  {   21 26$ 

1899,  ch.  473,  S8  4^  8.  snbd. 

1   S28 

1899,  ch.  661 Sn 

1889,  ch.  712;  H  42;  45..  390 
1800,  ch.  123 1049 

1900,  ch.  867.  I  16 eiZ 

1900,  di.  678 91 

1901,  ch.  173,  88  6,  8.  12. .    « 

1901,  ch.  494.  f  1 ll«ie 

1901,  ch.  602 44 

1901,  ch.  639 461.  6:4 

1901  (Railroad  Law)  |  98  2SS 


STAY. 

Pending  appeal,  «ee  "Appeal."  1 8. 

STOCKHOLDERS. 

See  "Bank*  and  Banking,"  f  2. 

Of  corporationB,  see  "Corporations,"  1 1, 

STREET  RAILROADS. 

See  "RaUroads." 

Carriage  of  passenger,  see  "Carriers." 

Ordinance  limiting  speed  of  street  cars,  see  "Mn- 
nicipal  Corirarations,"  8  8. 

Restraining  enforcement  of  ordinance  restrict- 
ing speed  of  cars,  see  "Injunction."  1 8. 

8    1.    Establlaluneiit,     oonstraotloiii     and 
iiiAlntensnae. 

Under  Railroad  Law,  |  83,  as  amended  by 
Act  April  23,  1901.  contracts  between  street- 
railway  companies  and  a  city  as  to  amoant 
to  be. paid  for  new  pavement  were  ratified. — 
Weed  r.  Common  OoancU  of  City  of  Bing- 
bamton  (Snp.)  282. 

Under  a  contract  between  street  railways 
and  a  city,  held,  that  the  percentage  to  be  paid 
by  them  for  new  pavements  extended  to  ex- 
tensions of  the  lines  made  by  a  company  form- 
ed by  the  consolidation  of  those  contracting. 
—Weed  V.  Common  Council  of  City  of  Bing- 
hamton  (Sup.)  282. 

An  act  ratifying  a  contract  fixing  the  amount 
to  be  paid  by  street  railways  for  new  pare- 
ments.  passed  after  commencement  of  a  suit 
by  taxpayers  to  compel  the  city  to  disregard 
the  contract  and  tax  the  companies  to  the  fall 
extent  prescribed  by  law,  destroyed  the  right 


of  action.— Weed  ▼.  Common  CooncQ  of  (Sty 

of  Binghamton  (Sup.)  282. 

Village  trustees  held  to  have  no  power  to  sur- 
render the  streets  of  the  village  to  private  or 
street  railway  corporations,  nor  sorrender  the 
rights  of  the  public  to  liave  the  street  kept  is 
proper  repair.— Village  of  MechanicviUe  r. 
Stillwater  &  M.  St  By.  Co.  (Sup.)  1102. 

Laws  1801.  c.  484.  8  1,  hOd  no  defense  to  ao 

action  by  a  village  against  a  street  railvay 
company  to  recover  the  cost  of  repaving  the 
street  occupied  by  it  which  the  railroad  had 
refused  to  pave.— Village  of  MechanicviUe  r. 
Stillwater  &  M.  St  By.  Go.  (Snp.)  1102. 

Village  held  entitled  to  recover  ezi>enses  of 
repaving  a  street  used  by  a  street  railway  com- 
pany after  it  had  refused  to  do  the  i>aving.— 
Village  of  MechanicviUe  ▼.  Stillwater  &  M.  St 
Ky.  Co.  (Sup.)  1102. 

8  S.    B«ciiI*tloii  and  operatloa. 

In  an  action  against  a  street  raUroad  for 
injuries  at  crossing,  held  error  to  charge  that. 
If  defendant  could  have  avoided  the  accident 
by  reasonable  care,  it  was  liable,  though  the 
accident  was  caused  in  the  first  instance  i^  th« 
carelessness  of  plaintiff. — Goodman  t.  Metro- 
poUtan  St  Ry.  (2o.  (Sup.)  177. 

In  an  action  against  a  street  railway  for 
injuries  at  a  crossing,  hdd,  that  a  Judgment 
for  plaintiff  was  not  against  the  weight  of  the 
evidence.— Cohen  v.  MetropoUtan  8t  Br.  Co. 
(Sop.)  268. 

Plaintiff,  attempting  to  cross  a  street-car 
track  when  he  saw  a  car  approaching  50  feet 
distant,  held  not  gnilty  of  contribntory  negli- 
gence as  a  matter  of  law.— Oohea  t.  Metro- 
poUtan St  By.  Co.  (Sup.)  268. 
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In  a  salt  for  death  of  a  son  by  coHlBlon  wltli 

street  car,  the  aaestion!)  of  the  company'! 

^Kligence  and  the  deceased's  contribntory  neg- 

gence  kM  for  the  jury, — MofieIb  t.  Metroiwa- 

an  St.  Ry.  Oo.  (Sup.)  821. 

An  instruction  as  to  the  liability  of  »  street- 
ar  company  in  the  operation  of  its  cars  Md 
iroperly  ref  nsed  as  not  based  on  tlie  erUence. 
-Fullerton  t.  Metropolitan  St  By.  Oo.  (8up.) 

EiTidcnce  heli  sufficient  to  sappsrt  a  flndiiiE 
hat  defendant's  motorman  was  guilty  of  neg*- 
igence.— Fullerton  v.  Metropolitan  St.  Ry.  C«. 
Sup.)  826.  . 

In  action  against  street  railroad  foe  injuries, 
he  question  of  plaintiff's  contributory  negll- 
•ence  held  one  for  the  jury.— Griffiths  v.  M«tro- 
>oUtan  St.  By.  Co.  (Sup.)  406. 

In  action  against  street  railroad  for  injuries, 
inestion  of  defendant's  negligence  held  for 
nry.— Griffiths  y.  Metropolitan  St  Ky.  Co. 
Sup.)  406. 

'While  a  street  railroad  has  a  "paramoimt 
isht  of  way"  in  a  street  at  a  point  where  its 
ails  pass  a  cnl  de  sac,  such  right  mnst  be 
xercised  with  view  to  the  surroundings. — 
lewlett  T.   Brooklyn   Heights  R.    Go.   (Sup.) 

In  an  action  for  death  by  collision  with  a 
treet  car,  evidence  of  the  speed  of  car  at  the 
ilace  of  accident,  about  six  months  after  the 
ame,  held  inadmissible.— Hewlett  t.  Brooklyn 
leights  R.  Oo.  (Sup.)  631. 

Driver  of  wagon  crossing  street-car  track 
■eld  guilty  of  contributory  negligence.— Vonell- 
ng  V.  Metropolitan  St  Hy.  Co.  (Sop.)  751. 

Whether  child  in  charge  of  Infant  on  street 
Fas  sui  juris  and  negligent  in  crossing  in  front 
'f  street  car  Jield  a  question  for  the  jury. — 
Joldstein  ▼.  Dry  Dock,  B.  B.  &  B.  R.  Oo.  (City 
;t.  N.  Y.)  477. 

Evidence  in  action  for  Injuries  to  child  on 
treet-car  track  considered,  and  hdd  error  to 
istniss  the  complaint— Goldstein  v.  Dry  Dock. 
D.  B.  &  B.  R.  Co.  (City  Ot  N.  T.)  477: 

Conduct  of  driver  of  street  car  held  grossly 
legligent— Goldfeteln  v.  Dry  Dock,  B.  B;  & 
i.  R.  Co.  (City  Ct  N.  Y.)  477. 

Evidence  in  action  against  street-railroad 
ompany  for  injuries  to  a  person  waiting  to 
ake  a  car  held  sufficient  to  go  to  the  jury.— 
J'Sellv.  MetropoUtan.  St  B.  Co.  (City  Ct  N. 


See  '•Piwxm." 


SUMMONS. 

SUNDAY. 


STREETS. 

lee  "Highways" ;  "Municipal  Corporations,"  ft 
4,  5. 

>nblic  improvements,  see  "Municipal  Owntorti- 
bons,"  I  2. 


lee  "Action." 


SUIT. 


SUIVrMAfiY  PRQCEEDTNGS. 

teoovery  of  books  belonging  to  office:  we'  "Offl*' 
cers,"  §  1. 

71  N.Y.S.— 76 


Under  Oode  OIv.  Proc.  (  6,  a  conviction  and 
commitment  by  a  magistrate  on  Sunday  hM 
illegal.— People  v.  Walton  (Sup.)  86. 

Undesr  Pen.  Oode,  §  268,  service  of  process  on 


Sundav  in  a  civil  action,  with  certain  excep- 
«y"^t  !»1Su^f  2^1'=^  ahoe-Mtchio. 

SUPPLEMENTARY  PROCEEDINGS. 

See  "B3xecutlon,"  i  8. 

SURFACE  WATERS. 

See  "Waters  and  Water  Courses."  (  Z 

SURPRISE. 

Ground  for  new  trial,  see  "New  Trial,""  i  L 

SURROGATES'  COURTS. 

See  "Courts,"  {J  8,  4. 

SURVIVORSHIP. 

See  "Joint  Tenancy." 

'SWWDtlNQ.      . 

See  "False  Pretenses." 

TAXATION. 

See  "Intoxicating  Liquors,"  {  X 
isessments   for  municipal   in 
"Municipal  Corporations,"  {  : 


Aasessments^  for  municipal   iinnroyementa,   aee 


SI.    XiiablUty  of  perBona  and  viomrtr. 

Ubder  Laws  1866  c.  90eL_S  4,  s5bd.  7,  is 
amended  by  Laws  1897,  c;  371,  a  church  build- 
ma,  part  of  which  is>  used  for  guild  rooms  and 
rooms  for  the  rector,  curates,  and  sisters  as- 
fisting  in  the  religious,  educational,  and  char- 
itable work,  is  all  exempt  from  taxation.— 
People  V.  Feitner  (Sop.)  257.  «•»"""". 

The  religions  Society  of  Friends  hOd  to  be 
an  association  organized  exclusively  for  chari. 
table,  benevolent  and  missiooar;  purposes, 
wittm  Gen.  La^,  c.  4.  |  4  subd.  l-People  v^ 
Barton  (Sup.)  933. 

Lands  used  for  agricultural  purposes,  the  pro- 
ceeds of  which  are  devoted  to  the  maintenance 
of  a  charitable,  school,  held  exempt  from  tax- 
ation under  Gen.  Laws,  c.  4.  1  4,  snbd.  7  — Peo- 
pie  V.  Barton  (Sup.)  933. 

8  S.     Flaoe  ot  tazattoa. 

Securities  belonging  to  a  decedent's  estate, 
transferred  from  the  state  where  two  of  the 
tnree   executors    and   trustees    reside   to    the 
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state  where  the  other  resides,  to  BToId  taxa- 
tion, are  not  taxable  in  the  former  state. — Peo- 
ple T.  Feitner  (Sup.)  261. 

Cash  beionginK  to  the  estate  of  decedent,  be- 
ing deposited  in  the  citjr  where  one  of  the 
three  trustees  and  executors  reside,  is  taxable 
there,  though  one  resided  in  another  state. — 
People  y.  Feitaer  (Sup.)  261. 

(  3<     I<eT7  And  assessment. 

Under  Laws  1899,  c.  712,  §§  42,  4S,  and  Laws 
1890,  c.  906,  S  261  (tax  law),  a  writ  of  c«t^ 
tiorari  to  rerfew  the  yaluation  of  a  special 
franchise  shonld  be  made  retamable  to  the 
court  of  the  judicial  district  in  which  the  tax 
is  collectible,  and  not  to  that  of  the  district 
where  the  board  has  its  office.— People  t.  Priest 
(Sup.)  390. 

Where  all  the  matter  requisite  to  a  good  as- 
sessment is  contained  in  the  assessment  roll, 
that  the  columns  are  not  arranged  precisely  as 
directed  by  statute  does  not  invalidate  the  as- 
sessment.—People  T.  Garmon  (Sup.)  826. 

A  description  of  the  M.  &  M.  "Railway  Com- 
pany," in  an  assessment  roll,  as  the  M.  &  M. 
"R.  R.  Oo."  held  sufficient.- People  t.  Qarmon 
(Sup.)  826. 

An  assessment  held  not  Toid  for  uncertainty 
as  to  description  of  the  real  estate  assessed. — 
People  T.  Garmon  (Sup.)  826. 

The  setting  down  in  a  column  of  an  assess- 
ment roll  of  the  amount  of  the  assessment  per 
mile  of  a  railroad's  eight  of  way  held  not  to 
invalidate  the  assessment. — People  r.  Garmcm 
(Sup.)  826. 

{4.  Oolleotlon  m»A  enf  oreement 
•gainst  persons  or  personal  prop- 
erty. 

The  town  superrisor,  in  suit  to  foreclose  lien 
ag.iinst  town  collector  and  surety  on  his  bond, 
held  entitled  to  payment  before  general  cred- 
itors of  deceased  surety. — Chatfield  t.  Camp- 
bell (Sup.)  1004. 

Where  member  of  banking  firm  becomes  sure- 
ty on  town  collector's  bond,  and  the  bank  fails, 
the  real  estate  of  the  surety  should  be  first 
sold  to  pay  the  debts  of  the  town. — Chatfield  t. 
Campbell  (Sup.)  1004. 

IJen  created  by  filing  of  town  collector's  bond 
may  be  foreclosed  in  equity. — Chatfield  y. 
Campbell  (Sup.)  1004. 

{  5.     Redemption  from  tax  sale. 

Where,  in  ejectment,  plaintiff  holds  the  legal 
title,  redemption  by  defendants  from  tax  sale 
^ves  them  no  interest  or  right  of  occupancy 
•a  against  a  deed  from  the  owner  to  plaintiff. 
— Willey  y.  Greenfield  (Sup.)  1046. 

(  6.     Tax  titles. 

Sale  for  taxes  to  the  state,  where  patent 
thereafter  issued  from  the  state  and  was  re- 
corded, held  valid  under  Tax  Law  1896,  c.  908, 
(  132.— Morgan  v.  Turner  (Sup.)  996. 

I  7.     Forfeltsrea  and  penalties. 

The  Interest  penalty  imposed  by  Greater  New 
Tork  Charter,  §  916,  for  the  failure  to  pay 
taxes,  may  be  collected  on  the  amount  of  tuea 


legally  asaeaeed  from  the  date  of  tbe  retnr: 
of  the  assessment  rolls  and  warrants,  tliou*! 
the  original  assessment  is  excessiTe  and  is  r>r- 
dnced  by  certiorari.— Smallwood  t.  Comptrolln 
of  aty  of  New  York  (Sap.)  499. 

i  8.     Xiegaey,  lalieritamoe,    mmi.   txmaafct 
tazea. 

A  leasehold  interest  is  personal  property,  sad 
subject  to  the  collateral  inheritance  tax. — In  » 
Althanse's  Estate  (Sup.)  445. 

A  fond  left  by  decedent,  the  income  payat^^ 
to  defendant's  widow,  with  power  to  appq:i.: 
by  will,  which  she  exercised  in  faror  of  L-- 
Bon,  held  exempted  from  the  transfer  tax  i-.'^ 
by  virtue  of  section  221.— In  re  Seayer's  'O-' 
(Sup.)  644. 

Where  decedent  left  the  income  of  a  fund  ti 
his  brother's  widow,  with  power  of  appoiutm»t 
by  will,  the  sarrogate  of  the  county  where  tb< 
widow  died  had  jurisdiction  of  qaestions  r-. 
ative  to  transfer  taxes.- In  re  Seayer's  WX 
(Sup.)  544. 

Money  of  nonresident,  temporarily  depodte: 
in  New  Tork,  held,  on  his  death,  not  snbjec: 
to  transfer  tax.— In  re  Leopold's  Estate  (Snr< 
1032. 

Under  Laws  1896,  c.  908,  |  229.  where  tt- 
surrogate  by  mistake  signs  an  order  det^r 
mining  the  amount  of  a  transfer  tax  on  repot: 
of  appraisers  stating  value  six  years  after  tes- 
tator's death,  he  may  vacate  the  order  arJ 
send  the  report  back  for  correction. — In  r^ 
Earle's  Estate  (Sur.)  1038. 

A  party  yolnntarily  paying  transfer  tax  ue- 
der  mistake  of  law  will  not  be  relieved  aft- 
five  years.— In  re  Von  Post's  Estate  (Sur.)  lOX- 

A  surrogate  cannot  amend  an  order  assess- 
ing transfer  tax  on  a  life  interest  in  Unitc-i 
States  bonds,  subsequently  declared  by  court 
of  appeals  to  be  exempt  from  taxation. — In  r« 
Von  Poet's  Estate  (Sur.)  1039. 

TEACHERS. 

See  "Schools  and  School  Districts,**  |  1. 

TELEGRAPHS  AND  TELEPHONES. 

t  1.  Establlsbment,  eonstmetioB,  ami 
maintenance. 
Where  the  owner  of  land  does  not  oira  auj 
interest  in  the  highway,  and  his  rights  an 
not  interfered  with  by  telephone  poles  aloo< 
the  highway,  he  cannot  maintain  an  action  for 
their  removal.- Halleran  y.  Bell  TeL  Oo.  (SaOLi 
686. 

TENANCY  IN  COMMON. 

See  "Joint  Tenancy." 

Admissions  by  co-tenant,  see  "Evidence^*  |  4. 

f    1.    Creation  and  exlateaee. 

Where  a  joint  tenant  conveys  his  interest  to 
a  third  person,  the  relation  lietween  sncfa  per- 
•m  and  the  other  original  Joint  tenant  becomes 
that  of  tenancy  in  commoor-Measins  y.  Mess- 
ing (Sap.)  717. 
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TERMS. 

Of  city  officers,  see  "Municipal  Corporations," 


See 


TESTAMENTARY  CAPACITY. 

"Willg,"  i  1. 


Sea  "Larceny."* 


THEFT, 


TICKETS. 

For  carriage  of  passengers,  see  "Carriers,"  |  8. 

Rpculations  as  to  sale  of  railroad  ticlsets,  see 
•  •Carriers,"   ^  1. 

Validity  of  act  relating  to  sale  of  railroad  tick- 
ets as  depriving  of  property  without  due  pro- 
cess of  law,  see  "Constitutional  Law,"  8  6. 

Validitj  of  act  relating  to  sale  of  tickets  as 

rlice  regulation,  see  "Constitutional  Law," 
1. 

TIME. 

To  apply  for  vacation  of  attachment,  see  "At- 
tachment," (  3. 

TITLE. 

Effect  of  dedication,  see  "Dedication,"  I  2. 
Of  plaintiff  in  ejectment,  see  "Ejectment,"  |  1. 
Removal  of  cload,  see  "Quieting  Title." 

TORTS. 

Causing  death,  see  "Death."  i  2. 
Measure  of  damages,  see  "Damages,"  5  2. 
Of  cities,  see  "Municipal  Corporations,"  |  o. 
Of  employes,  see  "Master  and  Servant,"  S  8. 
Particular  torts,  see  "False  Imprisonment."  §  1 ; 

"Fraud";    "Libel    and    Slander";    "Malicious 

Prosecution";      "Negligence" ;      "Nuisance" ; 

"Trespass":      "Trover      and      Conversion"; 

"Waste." 

TRADE-MARKS  AND  TRADE-NAMES. 

Right  to  extra  allowance  of  costs  in  suit  for 
infringement  of  trade-mark,  see  "Costs,"  |  3. 

i  1.     Marks  and  aamea  anbjeota  of  tnm- 
ersUp. 

A  manufacturer  held  to  have  a  valid  trade- 
mark in  the  words  "Excelsior"  and  "Excelsior 
Felt  Pads,"  nsed  as  indicating  goods  made  by 
him.— Volger  v.  Force  (Sup.)  209. 

That  a  .manufacturer's  name  was  not  on  a 
label,  or  that  they  mannfactnred  goods  for  re- 
tail dealers  under  such  name,  cannot  prevent 
them  from  acquiring  a  trade-mark  in  the  name 
and  label  adopted.— Volger  v.  Force  (Sup.)  200. 

{  2.     Infringement  Knd  unfair  oompetl- 
tlon. 

Where  manufacturers  have  established  a 
trade  under  a  certain  trade-mark,  that  they 
manufactured  the  goods  for  others  and  print- 


ed the  latter's  names  on  the  labels  Md  not  to 
prevent  them  from  restraining  an  infringement. 
—Volger  V.  Force  (Sup.)  209. 

In  a  suit  to  restrain  an  Infringement  of  a 
trade-mark,  evidence  Md  to  entitle  plaintiff  to 
relief.— Volger  v.  Force  (Snp.)  209. 

Where  plaintiff's  trade-mark  was  omitted 
from  the  soap  manufactured  by  defendant,  the 
fact  that  he  used  the  same  color  as  plaintiff  in 
the  soap  or  in  the  wrappers  held  no  ground  for 
injunction.— Omega  Oil  Co.  y.  Weschler  (Sup.j 
963. 

Soap  manufacturers  enjoined  from  using  the 
words  "Omega  Oil,"  belonging  as  a  trade-mark 
to  manufacturers  of  a  liniment. — Omega  Oil  Co. 
V.  Weschler  (Sup.)  983. 

TRANSCRIPTS. 

Of  record  for  puriKMse  of  review,  see  "Criminal 
Law."  J  4. 

TRANSFER  TAX. 

See  "Taxation,"  {  & 

TRESPASS. 

To  the  person,  see  "False  Imprisonment." 

{  1.     Actions. 

A  civil  engineer  in  the  employ  of  the  board 
of  public  improvements  of  the  city  of  New 
York  held  not  guilty  of  trespass  for  entering 
on  the  land  of  another  within  the  city  for  the 
purpose  of  making  a  survey,  preliminary  to  the 
making  of  a  map  required  by  Greater  New 
York  charter. — Edwards  v.  Law  (Sup.)  1097. 

TRESPASS  TO  TRY  TITLL 

See  "Ejectment" 

TRIAL 

See  "New  Trial";  "Reference":  "Witnesses." 
Instructions  as  to  damages,  see  "Damages,"  t  4. 
Place  of  trial,  see  "Venue,"  §  1. 

Trial  of  particular  dvil  actions  or  proceedings. 

See  "Negligence,"  §  8;  "Replevin,"  {  3. 

Action  against  bailee,  see  "Bailment" 

Action  against  partners,  see  "Partnership,"  {  1. 

Action  for  injuries  caused  by  servant  see  "Mas- 
ter and  Servant"  §  8. 

Action  for  personal  injuries,  see  "Carriers."  { 
3;  "Master  and  Servant"  J  7;  "Municipal 
Corporations,"  {  5;  "Railroads,"  §  3;  "Street 
Railroads,"  {  2. 

Action  for  wrongful  discbarge  from  employ* 
ment,  see  "Master  and  Servant,"  §  1. 

Disputed  claims  against  estate  of  decedent  w* 
"Executors  and  Administrators,"  {  3. 

Trial  of  oriminal  proteouHons. 
See  "Criminal  Law,"  {  3. 

{  1.     Dockets,  lists,  and  calendars. 

A  cause  on  the  general  special  term  calendar 
cannot  be  put  on  the  day  calendar  for  trial 
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until  14  days*  notice  Is  (iven  by  tiie  party  mak- 
ing the  motion  for  a  preference.— veinstok  r. 
Veinstok  (Snp.)  196. 

Under  Code  Civ.  Proc.  t  798.  a  cause  entitled 
thereto  has  preference  on  the  calendar  for  the 
term  for  which  the  cause  Is  moved,  and  over 
causes  on  the  calendar  for  that  term,  and  not, 
unless  for  good  cause  Bbown,^  over  issues  on 
preceding  calendars  waiting  trial. — Schaman  t. 
Brooklyn  Heights  B.  Co.  (Sap.)  1095. 

Action  against  corporation  on  a  note  held 
improperly  placed  on  short-cause  calendar  in 
part  4.— Marsh  t.  Standard  Stmctoral  Go. 
(City  Ot  N.  Y.)  1026. 

i  2.    Heoevtion  of  •▼IdeBoe. 

Where  a  physician  makes  contradictory  state- 
ments as  to  whether  plaintiff  was  under  the 
influence  of  morphine  when  making  a  state- 
ment, the  truth  is  for  the  Jury.— Cohen  t.  Met- 
ropolitan St.  By.  Co.  (Sup.)  26S. 

A  general  objection  to  inherently  admissible 
testimony  held  not  sufficient  to  raise  a  specific 
question  as  to  the  form  in  which  the  testimony 
was  offered.— Kay  t.  Metropolitan  St.  By.  Co. 
(Sup.)  386. 

In  an  action  for  injuries,  admission  of  evi- 
dence of  a  particular  injury  not  alleged  in  a 
complaint  held  proper.— Jones  v.  Niagara  Junc- 
tion By.  Co.  (Sup.)  647. 

(  3.     Talcing  ease  or  qvestloa  from  Jtury. 

Where  at  the  close  of  the  evidence  each  party 
moves  to  direct  a  verdict,  the  case  becomes  one 
for  the  decision  of  the  court.— Oitty  v.  Allen 
(Sup.)  8& 

Where,  in  an  action  to  recover  money  paid 
for  a  note  of  a  third  person  held  by  defendant, 
the  evidence  of  representations  by  defendant's 

S resident  as  to  the  security  were  uncontra- 
icted,  it  was  not  error  to  instruct  the  jury  to 
consider  the  credit  to  be  given  the  evidence, 
inittead  of  directing  for  praintiffs. — Blooming- 
dale  T.  Southern  Nat.  Bank  (Sup.)  306. 

Whenever  there  is  a  disputed  question  of  fact, 
the  case  must  go  to  the  jury,  though  a  verdict 
for  plaintiff  would  not  be  permitted  to  stand. — 
Marshall  v.  aty  of  Buffalo  (Sup.)  719. 

Where  an  issue  is  without  evidence  to  sus- 
tain it,  it  is  error  to  submit  the  same  to  the 
jury. — ^Bailway  Advertising  Co.  v.  Posner  (Sup.) 
742. 

i  4.     InstmotloBa  to  Jury. 

The  refusal  of  a  requested  instruction,  the 
substance  of  which  was  fully  covered  by  the 
main  charge,  held  not  erroneous. — Fullerton  v. 
Metropolitan  St.  By.  0>.  (Sup.)  326. 

It  is  proper  to  refuse  an  instruction,  the 
same  proposition  having  been  embodied  in  an- 
other instruction.— WilliB  t.  Metropolitan  St. 
By.  Co.  (Sup.)  564. 

{  5.     Trial  1>7  court. 

An  amendment  of  the  court's  findings  to 
make  them  conform  to  a  change  in  the  proof 
occasioned  by  the  exclusion  of  evidence  hdd  not 
to  affect  the  substantial  rights  of  the  parties. 
— Starbuck  v.  Starbnck  (Sup.)  104. 


TROVER  AND  COJIIVERSION. 

(conversion  by  mortgagee,  see  "duittal  Mort- 
wes."  f  1.' 

i  1.    Aets   constltntiBg    ooK'raraloa    aal 
UablUtjr  therefor. 

Where  a  watch  is  stolen  from  one  In  posses- 
sion thereof  ss  a  conditional  purcbaaer,  a  sub- 
sequent demand  by  the  seller  for  the  retom  <^f 
the  property  on  the  falling  due  of  an  instiS 
ment  and  the  purchaser's  failure  to  deliver  cj 
not  show  a  conversion. — Stemberx  t.  Schcis 
(Sup.)  611. 

TRUSTS. 

Bee  "Perpetuities." 

Action  by  trustee  of  ezpreas  tmst,  see  "Par- 
ties." J  1. 

Admiieions  by  trustee,  see  "Bvidence.**  t  4. 

Conveyances  in  trust  for  creditors,  aee  'As- 
signments for  Benefit  of  Creditora." 

Creation  by  will,  see  "Wills,"  |  3. 

Effect  of  trust  on  limitation,  aee  "Idmitatks 
of  Actions,"  I  1. 

I    1.    OreatloB,  azlatesMse.  and  validitr. 

Written  evidence  held  sufficient  to  establisb 
a  trust  in  land  title  to  which  was  taken  in  ooc 
other  than  the  person  paying  the  price. — Mxa- 
gan  V.  Turner  (Sup.)  996. 

Death  of  beneficiary  in  trust  hdd  not  to  ter- 
minate the  trust,  no  division  of  the  propertj 
being  made  as  provided  by  its  terms. — Xates  v. 
Thomas  (Sup.)  1113. 

f  8.    Oonstmotion  and  operatloa. 

Agreement -whereby  owner  of  property  con- 
veys It  in  consideration  of  the  payment  of  a  lif* 
annuity,  with  a  provision  for  distribution  at  hl< 
death  to  certain  beneficiaries,  construed,  ani 
held,  that  his  executor  cannot,  after  the  ngrff- 
ment  has  been  fully  executed  and  the  propvitv 
divided,  recover  the  same  of  the  trastee.— 
Baltes  ▼.  Union  Trust  (3o.  (Snp.)  468. 

Will  construed,  and  heid  to  create  a  valid 
trust  of  the  third  class,  authorized  by  L.a-ni 
1806,  c.  547,  art.  8.  i  76.— Fenton  v.  Fenton 
(Sup.)  1083;   Whalen  ▼.  Same,  Id. 

(  8.     Appolntaient,      qaalUleatloa,      mmi 
tenure  of  trustee. 
Trustees  appointed  by  the  court  Add  to  b( 
invested  with  all  the  powers  of  those  named  in 
a  will.— Myers  ▼.  McCuUagh  (Sup.)  620. 

{  4.     Aoeonntlatc    and    compeasatl—    of 
tmstoe. 

In  an  action  against  representatives  of  de- 
ceased testamentary  trustee  for  an  accounting, 
remainder-men  hOd  not  necessary  parties.— 
Mount  ▼.  Mount  (Sup.)  190. 


i  5. 


■t  of 


Establishment  and  enforeaaaa 
trast. 

Bvldence  in  an  action  to  enforce  a  troat  ieU 
Insufficient.— New  York  Universitr  ▼•  Looaiis 
Laboratory  (Sop.)  239. 

i  6.     XdablUtles  om  irvatees'  iMoada. 

In  action  against  sureties  of  trustee  of  fund, 
plaintiff  need  not  show  affirmatively  that  th« 
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mstee  had  never  paid  orer  the  fnnd.— Yatea  t. 
Claomas  (Sup.)  1113. 

Sureties  of  defaoltiiis  nonregldent  tnutee  iin> 
lex  a  will  held  liable,  without  an  accountine 
>y    their   principal.— Yates   t.   Thoiau   (Sup.l 

LllS. 

ULTRA  VIRES. 

3«e  "Oorporations,"  (  8. 

UNDERTAKINGS. 

[n  attachment,  see  "Attachment,"  §  2. 
On  appeal,  see  "Appeal,"  f  3. 

UNDUE  INFLUENCE. 

Procorins  making  of  will,  see  "Wills,"  i  1- 


USURY. 


f  1. 


Vavrlova    ooatravta    and    teaaaao- 
tlona. 

Payment  by  the  maker  of  a  note  of  a  part 
of  the  proceeds  of  its  disconnt  to  an  accom- 
modation indorser  to  compensate  him  for  the 
indorsement  does  not  make  the  note  usurious. 
— Birdsall  t.  Wheeler  (Sup.)  67. 

VACATION. 

Of  attachment,  see  "Attachment,"  I  8. 

Of  judgment,  see  "Judgment,"  |  1. 

Of  sale  on  foreclosure,  see  "Mortgages,"  |  4. 

VALUE. 

Evidence  as  to  value,  see  "Evidence,"  t  2, 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Purchasers  at  sale  on  ezecatioii,  see  "Blxeen- 
tion,"  {  2. 

9  1«   Blcbta  Mid  UaMUtles  of  parUea. 

Orantee  in  recorded  deed  kdd  tu  take  title, 
as  against  grantee  in  prior  deed  subsequently  ! 
recorded.— Raynor     v.     Syracuse     tinlversity ' 
<Sup.)  293.  [ 

VENUE.  I 

Of  action  for  false  imprisonment,  see  ""False ' 
Imprisonment,"  f  1.  i 

Of  action  for  malicious  prosecution,  see  "Ma-  i 
licious  Prosecution,"  {  1.  i 

i   1.    Change  of  Tenne  or  place  of  trial,     i 

In  an  action   for  damages,   a  court  held  to 
have  DO  power  to  impose  a  condition,  in  an  or-  ! 
der  changing  the  place   of  trial  for  the  con-  ' 
venlence  of  witnesses,  that  the  cause  be  sent 
to  a  referee  for  trial.— L'Amoarmix  v.  Erie  B. 
Co.  (Sup.)  70. 

An  order  denying  a  change  of  venue  for  the 
convenience  of  witnesses  held  proper,   for   ia- 


saffidency  of  the  affidavits.— National  Contract- 
iS*  V**i,J*  Hudson  Hiver  Water-Power  Oo. 
(Sup.)  225. 

In  determining  motion  for  change  of  place  of 
mal  for  convenience  of  witnesses,  the  accessl- 
WUty  of  the  court  to  all  the  witnesses  may  be 
considered.— O'Beime  v.  Miller  (Sup.)  048. 

Motion  to  change  place  of  trial  for  conven- 
iMice  of  witnesses  is  addressed  to  the  discretion 
Of  the  court.— O'Beime  v.  Miller  (Sup.)  M8. 

VERDICT. 

IMrMting  verdict  in  civil  actions,  see  "Trial," 
Beview  on  appeal,  see  "Appeal,"  |  S, 

VESTED  REMAINDERS. 

Creation,  see  "Wills,"  i  8. 

VESTED  RIGHTS. 

Protection,  see  "Oonstitntlonat  Law,"  |  i 

VETERANS. 

Mandamus  to  compel  preference,  see  "Manda- 
mus," I  2. 

Preference  in  appointment  to  municipal  offices, 
see  "Municipal  Oorporations,"  |  L 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  i  i. 

VILLAGES. 

See  "Municipal  Corporationa." 

VOTERS. 

See  "Blectlons." 

WAGES. 

See  "Master  and  Servant,"  {  3. 

WAIVER. 

See  "Estoppel." 

By  appearance  see  "Appearance." 
Of  exemption  from  service  of  process,  see  "Pro- 
cess," %  2. 
Of  forfeiture  of  policy,  see  "Insurance,"  f  6. 
Of  objections  to  pleading,  see  "Pleading,"  {  8, 
Of  protest,  see  "Bills  and  NotM,"  f  2. 

WARRANT. 

For  arrest,  see  "Orimisal  Law,"  1 1. 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  |  2. 


Digitized  by 


Google 


1206 


71  NEW  YORK  SUPPLEMENT 
ud  106  New  York  SUto  Rtportar 


WASTE. 


In  an  action  for  waste,  evidence  of  permisslTe 
waste  in  the  destmction  of  an  orchard  on  the 
farm  by  inattention  held  admiseible,  though 
not  alleeed  in  the  pleadings,  where  the  objec- 
tion to  the  evidence  at  the  trial  was  not  on  tiiat 
ground.— Cole  ▼.  Bickelhaupt  (Sup.)  636. 

Assignee  of  a  life  tenant  of  a  farm,  who  has 
rented  the  farm  to  another,  who  commits  waste 
thereon,  held  in  possession  of  the  farm  for  the 
purpose  of  sustaining  an  action  against  him 
for  waste.— Oole  t.  Bickelhanpt  (Sup.)  636. 

The  holder  of  a  trust  deed  given  by  a  life 
tenant,  entitling  the  holder  to  possession,  and 
anthorizing  him  to  obtain  payment  of  the  debt 
from  the  rents  and  profits,  held  an  assignee  of 
the  life  tenant,  within  Code  CSv.  Proc.  1  1651, 
and  therefore  liable  for  waste. — Cole  t.  Bickel- 
hanpt (Sup.)  636. 

In  an  action  for  waste  committed  on  a  farm, 
the  value  of  the  farm  per  acre  prior  and  subse- 
quent to  the  waste  held  the  proper  measure  of 
damage*.— Cole  v.  Bickelhanpt  (Sup.)  636. 

WATERS    AND    WATER    COURSES. 

Condemnation   of   land   for   water   supply,   see 
"Bmlnent  Domain,"  |  1. 

I   1.     Natural  irater  eonrses. 

City  restrained  from  farther  pollution  of 
stream  nsed  as  a  sewer  by  connecting  an  addi- 
tional sewer  therewith. — (5ale  v.  City  of  Syra- 
cuse (Sup.)  986. 

Evidence  held  insufficient  to  Justify  an  award 
of  damages  against  a  city  for  the  diversion  of 
the  water  of  a  stream  to  the  detriment  of  a 
lower  riparian  proprietor. — Sumner  v.  City  of 
Gloversville  (Sup.)  1088. 

i  S>     Surf aee  craters. 

Owner  of  lot  on  side  of  hill  held  not  liable 
to  owner  of  lot  lower  down  on  the  hill  for  melt- 
ed ice  and  snow  running  down  on  sncli  lower 
owner's  lot.— Garrett  v.  Wood  (Sop.)  987. 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Highways" ;  "Municipal  Cor- 
porations," §§  4,  5. 

WEIGHTS  AND  MEASURES. 

Under  Laws  1894,  c.  615,  i  39,  and  Laws 
1896,  c.  376,  a  city  sealer  of  weights  and 
measures  cannot  collect  fees  of  the  owner  of 
weights  and  measures  inspected  by  order  of 
the  mayor  and  against  the  will  of  such  owner. 
— Fausnaugh  t.  Rogers  (Sup.)  125. 

WIDOWS. 

Dower,  see  "Dower." 

Election    to    take   under   will  or   statute,   tee 
"Willa,"  I  4L 


WILLS. 


See  "Descent  and  Distribntioii":  "Execntois  i^d 

Admin  istrstoia." 
Construction    and    execution     of     trusts,   m 

"Trusts." 
Courts  of  probate,  see  "Courts,"  I  3. 
Legacy   and  suoceesion  taxes,    see   "Taxat^* 

I  8. 
Bestrictions  on  perpetuities,  aee  "Perpetuititt' 

{    1.    Testameatary  sapaei'ty. 

A  verdict  that  a  testator  was  incompetent  t 
nnduly  influenced  by  the  legatees  at  the  tio 
of  executing  her  will  held  to  be  anjustified  '? 
the  evidence.— Dunham  v.  Dunham  (Sup.)  S^- 

Evidence  held  insufficient  to  prevent  probia 
of  will  on  the  ground  of  nndne  Inflaence.— ia 
re  Lacy-s  Will  (Sur.)  1129. 

I  8.    Goniraoia  to  deriae  or  lie^neatk. 

Equitable  action  by  wife  to  enforce  agaiu; 
legatees  and  devisees  of  her  husband  his  proa- 
Ise  to  provide  for  her  by  will  held  sustained  i; 
the  evidence. — (Qoldstein  t.  Goldsttin  (Sa;.' 
807. 

i   3.     Constrnotioa. 

'  A  clause  in  a  will  hdd  to  create  a  contin^n: 
and  not  a  vested,  remainder. — Hafner  v.  Hif- 
ner  (Sup.)  1. 

Administrator  of  a  beneficiary  nnder  a  wH 
ftetd  not  entitled  to  the  income  of  the  beqnei:t- 
ed  estate  accruing  after  the  beneficiary's  deati    i 
—Hafner  v.  Hafner  (Sup.)  1.  I 

A  clause  of  a  will  bequeathing  annuities  M  | 
void,    because   inseparaoly    connected    witi  i    , 
clause  wliich  was  invalid  because  directia;;  u 
unlawful    accumulation. — Hafner     ▼.    Hafoet 
(Sup.)  1. 

Where  certain  parts  of  a  will  were  heU  to:1 
because  directing  an  nnlawfal  accnmolatiui. 
another  daose,  thont^  not  invalid  by  the  tern 
of  the  instrument,  should  not  be  given  cfl^ 
when  such  holding  would  defeat  the  testators 
intention. — Hafner  v.  Hafner  (Sup.)  1. 

Where  testatrix  devised  her  estate  to  her  sea 
and  his  wife  in  trust  for  the  support  of  theo- 
selves  and  their  children,  the  children  on  u- 
riving  at  a  certain  age  being  entitled  to  tltei: 
share,  the  title  vested  in  the  son,  his  wife.  >x 
two  children  living  at  testatrix's  death.— Tmt 
V.  Vose  (Sup.)  507.  i 

Devise  of  real  estate  to  testatrix's  son  ui 
his  wife  in  tmst  for  the  snp{iort  of  themselves    ^ 
and   children,   children   arriving   at   a  ce.-t«i!i 
age  being  entitled  to  their  share,  does  not  cre- 
ate a  valid  trust. — Treat  v.  Vose  (Sup.)  oO"- 

Will  construed,  and  held  not  to  hare  cre- 
ated an  easement  appertaining  to  certain  laa.i. 
but  to  have  conferred  a  mere  personal  rlA: 
upon  a  devisee.— Metcalf  v.  Crystal  Bmi* 
Park  Ass'n  (Sup.)  637. 

Where  testator  bequeaths  to  his  wife  u  iB* 
snrance  policy  payable  to  his  legal  reprfSi'i* 
tatives  or  assigns,  the  proceeds  of  the  poU9 

fo   to  the   wife,    instrnd    "'   the    execntrii." 
leonard  v.  Harney  (Sup.)  848. 
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'Where  will  is  ambiguous,  that  Interpretation 
vhieh  prefers  the  blood  of  the  testator  to  that 
if  sti-augera  will  be  adopted.— Central  Trust 
y>.  V.  Richards  (Sup.)  773. 

Will  construed,  and  rights  of  devisees  there- 
inder  determined. — Central  Trust  Co.  t.  Bich- 
irds  (Sup.)  773. 

E-:tates  in  remainder  to  testator's  children 
if/cl,  under  the  terms  of  the  will,  to  vest  at  the 
ime  of  the  testator's  death. — Ackerman  t.  Ack- 
irman  (Sup.)  780. 

A  will  construed,  and  held,  that  land  devised 
:o  trustees  for  the  establishment  of  a  benevo- 
ent  institution  could  be  sold  by  them. — De 
V'eaux  College  for  Orphan  &  Destitute  Children 
r.  Highlands  Land  (>o.  (Sup.)  S57. 

Will  construed,  and  held  to  create  a  present 
estate  in  the  issue  of  deceased  brothers  and  sis- 
:ers  of  testator,  defeasible  by  death  before  the 
:ermination  of  a  trust  in  behalf  of  his  wife. — 
Morrow  t.  McMahon  (Sup.)  961. 

There  is  no  inconsistency  in  construing  the 
$aiue  word  in  different  senses  in  the  same  will. 
—Morrow  t.  McMahon  (Sup.)  961. 

Will  construed,  and  the  words  "lawful  issue" 
held  to  mean  in  one  clause  children  and  in  the 
»ther  descendants. — Morrow  t.  McMahon  (Sup.) 
961. 

Devise  of  a  dwelling  house,  with  its  furniture 
and  contents,  held  not  to  include  a  safe  con- 
taining securities  to  the  extent  of  $114,000, 
which  was  the  greater  part  of  the  testator's 
personal  property,  a  part  of  which  bad  been 
devised  to  other  legatees.— Fenton  v.  Fenton 
(Sup.)  1083;   Whalen  v.  Same,  Id. 

Will  construed,  and  held  to  vest  merely  a  life 
use  in  testator's  property,  real  and  personal, 
in  his  widow. — Owens  v.  <>wens  (Sup.)  1108. 

A  legacy  to  be  paid  after  the  death  of  the 
testator's  wife  is  a  vested  legacy,  so  that  it 
will  not  lapse  by  the  death  of  the  legatee  be- 
fore that  of  the  widow. — Owens  v.  Owens 
(Sup.)  1108. 

I  4.     lUshts  and  llabUitles   of  dOTlsees 
and  legatees. 

Specific  legacy  hdd  to  fall  for  failure  to  make 
mcmorandnm  as  stated  in  the  will.— Oamer  v. 
Cramer  (Sup.)  60. 

Specific  legacy  of  stocks  upheld  by  inten- 
tion shown  by  the  entire  will. — Cramer  v. 
Cramer  (Sup.)  60. 

Code  Civ.  Proc.  {  1819,  held  to  have  no  ap- 
plication to  the  case  of  a  wife,  to  whom  the 
proceeds  of  an  insurance  policy  are  bequeath- 
ed, suing  the  insurance  company  for  the 
Amount  of  the  policy.— Leonard  t.  Harney 
(Sup.)  546. 

Win  construed,  and  held,  that  deficiencies  in 
money  legacies  were  a  charge  on  the  real  es- 
tate.—Wellbrook  V.  Otten  (Sup.)  937. 

Where  the  provisions  of  a  will  are  not  In- 
consistent with  dower,  the  widow  is  not  put  to 
an  election.— Fenton  v.  Fenton  (Sap.)  1083; 
Whalen  v.  Same,  Id. 


Where  property  of  testator  proved  Insufficient 
to  pay  income  devised  to  widow  on  sale  of  tes- 
tator's real  estate  to  pay  debts,  the  balance 
should  be  paid  the  executrix  to  produce  the 
^dow's  portion.— In  re  Grotrian'p  mtate  (Sur.) 

Testamentary  provision  for  payment  of  an- 
nual income  to  wife  Ae2d  not  to  bar  dower. — In 
re  Grotrian's  Estate  (Sur.)  812. 

WITNESSES. 

See  "Depositions";  "Evidence." 

Change  of  venue  for  convenience  of  witnesses, 
see  "Venue,"  i  1, 

Opinions,  see  "Evidence,"  i  8. 

Presumption  from  failure  to  call,  see  "Evi- 
dence," i  1. 

I   I.    Competeiioy. 

In  an  action  for  the  alienation  of  a  wife's 
affections,  she  can  testify  as  to  the  plaintiff 
having  used  abusive  language,  having  made 
unfounded  charges  of  adultery,  and  having  un- 
reasonably reprimanded  her. — ^Millspaugh  v. 
Potter  (Sup.)  134. 

Under  Code  CSv.  Proc.  {  829,  htid,  that  a 
party  could  not  testify  to  a  conversation  be- 
tween deceased  and  third  person  in  witness' 
presence.— Leary  v.  Corvin  (Sup.)  335. 

In  an  action  against  street  railroad  for  la- 
Juries,  statement  made  by  plaintiff  while  in 
hospital  to  physician  who  attended  him  at  ac- 
cident hdd  privileged. — GriflSths  y.  Metropoli- 
tan St.  Ry.  Co.  (Sup.)  406. 

In  an  action  to  foreclose  a  mortgage  against 
a  wife,  testimony  of  the  husband's  attorney  and 
executor  as  to  the  transactions  relating  to  the 
property  between  the  husband  and  wife  held 
not  inadmissible,  under  Code  Civ.  Proc.  {  829. 
— Mertens  t.  Wakefield  (Snp.)  10C2. 

Evidence  by  a  deceased  husband's  attorney 
and  executor  held  not  excluded,  in  an  action 
against  the  wife  to  foreclose  a  mortgage  by 
Code  Civ.  Proc.  i  835.— Mertens  v.  Wakefield 
(Sup.)  10«32. 

In  a  suit  to  foreclose  a  mortgage,  evidence  of 
the  deceased  husband's  attorney  as  to  transac- 
tions relating  to  the  property  on  reconveyance 
by  the  wife  to  the  husband  held  not  objection- 
able in  that  the  assignee  of  the  mortgage  was 
not  present— Mertens  v.  Wakefield  (Sup.)  1062. 

Administrator  with  claim  against  estate  can- 
not testify  as  to  payments  made  thereon. — In  re 
Neil's  Estate  (Sur.)  840. 

In  an  action  by  administrator  of  depositor 
against  savings  bank,  and  a  defense  of  pay- 
ment to  donee  causa  mortis,  the  latter  is  not  an 
incompetent  witness  under  Code  Cir.  Proc.  f 
S29.— Podmore  v.  Seamen's  Bank  for  Savings 
(City  Ct.  N.  Y.)  1026. 

i  2.    Examinatioii. 

Requiring  defendant,  in  an  action  for  breach 
of  contract,  to  answer  ou  cross-examination 
questions  as  to  his  relations  with  certain  wo- 
men, held  an  abuse  of  discretion  by  the  court. — 
Mowbray  t.  Gould  (Sup.)  365. 
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Disparagins  <iac«tloii»  to  dattendaat  on-  erera- 
examfnadon  Aeltf  witbta  diacrstlon  o(  Mai 
coort:— Harkgraf  t;  Klins*  (Gitj  Ob   N.  T.) 

I  3.     OredlMIltr,   iaapaaeluaeat,    eo»t»»> 
dlotlon.  And  oonroboration. 

The  party  who  cafls  a  wttnaBs  cannot  show 
by  other  -witnesBea,  or  by  an  affldavit  formerly 
Bwom  to  by  such  witnesa,  that  he  has  BMde' 

Srior  contradictor    statements.— Fleischer    t. 
[etropolitan  St  By.  Co.  (BBi>.)  882. 
Eizclnsion  of  erldence  explaining  inconsistan- 
cy  between  testimony  giren  by  witseas  and  let' 
ters  written  by  him  nai  to  be  error.— Hoplar 
T.  Hunter  Arms  Co.  (Sap.)  887. 


WORK  AltD  LABOR. 

Liens  for  work  and  m>t»rial«,  ■••  '^adumlea^ 
Liens." 

WRITS. 

Sea  "Process." 

Pajrtieular  writs,  sae  "Certiorari";  "ExecatJon" ; 
"Ii^uactica'';  "Mandamos";  "SvUriK." 

YEAR. 

Bstatea  for  yaars,  sea  "Landbwd  and  Teiumt.* 


wan  nrBuiaixa  eo>,  rauRBaa  jcrd  imcomsas,  n.  r»uL,  mat 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by  LjOOQIC 


